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TEXAS. 


Howe  v.  Harding. 

176  Texas,  17.] 

Recetver  of  Railwat.  —  A  receiver  empowered  to  take  posaessfon  of,  ooa« 
trol,  and  operate  a  railway  is,  in  some  sense,  the  representative  of  the 
corporation  that  owns  it. 

Receiver  of  Railway  —  Obligation  to  Enforce  Conteacts.  —  The  court 
appointing  a  receiver  for  a  railway  corporation  ia  under  obligation  to 
continue  in  force,  and  in  some  Ccises  to  cause  to  be  fulfilled,  the  per- 
sonal contracts  of  the  company,  though  they  may  have  been  improvi- 
dently  made.  The  continuance  of  the  obligations  of  contracts  is  not 
dependent  on  the  act  or  will  of  a  court;  nor  can  a  court,  in  any  proper 
case,  refuse  to  execute  them. 

Receiver  of  Railway  —  Surr  against  —  Obligation  ot  Contracts.  —  A 
creditor  having  a  specific  right  to  be  paid  out  of  the  earnings  of  a  rail- 
roail,  or  a  lien  on  its  property  in  the  hands  of  a  receiver,  based  on  a  con- 
tract made  with  the  company  before  his  appointment,  may  maintain  his 
action  against  the  receiver;  and  upon  recovering  judgment,  may  have  it 
satisfied  out  of  the  earnings  of  the  road  or  the  proceeds  of  sale  of  the 
property. 

Vendor's  Lien  for  Right  of  Wat.  —  A  lien  equivalent  to  a  vendor's  lien 
exists  in  case  of  a  grant  of  way,  where  the  consideration  for  the  grant  is 
not  paid. 

Receiver  of  Railways  —  Suit  against  —  Obligation  of  Contracts. — 
Where  a  railroad  company,  in  consideration  of  the  grant  of  a  right  of 
way,  agrees,  with  the  grantor,  for  the  erection  of  a  water-tank  on  hia 
land,  for  the  use  of  the  company,  to  be  furnished  with  water  from  a. 
spring  on  his  land,  and  contracts  to  pay  him  therefor,  a  lien  to  secure 
the  payment  exists  on  the  earnings  of  the  road  in  the  Aands  of  a  receiver 
afterwards  appointed;  and  an  action  for  a  breach  of  the  contract  wilL 
lie,  and  judgment  may  be  recovered  against  the  receiver,  to  be  satisfied 
out  of  the  earnings  of  the  road. 

Goldthwaite  and  Ewing,  for  the  appellant. 

James  E.  Hill,  for  the  appellee. 

AitST,  K»p.,  V0L.XVUI.— 2  17 


18  Howe  v.  Hardino.  [Texas, 

Stayton,  C.  J.  Appellee  alleges  that  he  made  a  contract 
with  the  Houston  East  and  West  Texas  Railway  Company,  in 
1880,  whereby  that  company,  in  consideration  of  the  grant  of 
right  of  way  across  a  tract  of  land  owned  by  him,  and  other 
lands  of  which  he  had  possession,  control,  and  management, 
agreed  to  erect  and  maintain  a  water-tank  on  his  land,  to  be 
supplied  with  water  from  an  elevated  spring  thereon,  which 
was  to  be  used  by  the  company,  for  which  he  was  to  be  paid 
as  much  per  month  as  the  company  should  pay  to  any  other 
person  on  its  line  for  like  privilege  or  service. 

He  alleges  that  the  tank  was  erected,  pipe  furnished  by  the 
company  at  his  expense,  which  was  by  himself  laid  from  the 
spring  to  the  tank,  a  distance  of  about  one  thousand  feet,  and 
that  he  thus  furnished  the  company  with  water  necessary  for 
its  uses  until  July  11,  1885,  at  which  time  the  railway  went 
into  the  hands  of  appellant  as  receiver,  appointed  by  the  dis- 
trict court  for  Harris  County,  who,  since  that  time,  has  had 
exclusive  control  of  all  the  property  of  the  company,  and  has 
operated  the  road  over  the  way  granted  as  the  consideration 
for  the  company's  promise. 

He  further  alleges  that  appellant  permitted  the  tank  to 
remain,  and  used  water  from  the  spring,  until  July,  1887,  when 
the  tank  was  removed,  and  appellant  ceased  to  use  water,  and 
refused,  from  that  time  until  this  action  was  brought,  to  pay 
therefor. 

It  was  alleged  that  other  persons  on  the  line  for  similar 
water  service  received  fifty  dollars  per  month. 

It  appears,  from  the  evidence,  that  two  instruments  were 
executed  at  the  time  the  contract  was  made,  both  of  which 
went  into  the  possession  of  the  railway  company. 

Notice  was  given  to  produce  them;  but  only  one  was  pro- 
duced, and  the  contents  of  the  other  were  proved  by  oral  tes- 
timony. 

The  contract  produced  was  one  signed  by  and  purporting  to 
be  made  by  Nancy  S.  James,  and  in  the  usual  form  conveyed 
the  right  of  way  over  the  land,  and  as  to  the  consideration  for 
the  grant  of  way,  contained  the  following  language:  "And  as 
a  further  consideration  for  said  right  of  way,  the  company 
agrees  to  erect  a  tank  on  said  premises,  provided  there  be 
sufficient  water,  and  contract  with  the  above  party,  or  her 
authorized  agent,  to  keep  the  same  supplied." 

The  other  paper  was  proved  to  evidence  a  contract  in  regard 
to  tank,  furnishing  water,  and  compensation  therefor  as  al- 
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leged,  and  thereby  the  compensation  was  made  payable  to 

appellee. 

It  was  shown  that,  in  1866,  title  to  the  entire  tract  of  land 
over  which  right  of  way  was  granted  was  in  Nancy  S.  James; 
but  appellee  was  permitted,  without  objection,  to  state  that 
she  heard  the  contracts  read,  and  that  it  was  made  for  his 
benefit,  with  her  consent,  the  inference  being  that  the  promise 
was  made  directly  to  him,  and  that  he  had  lived  on  the  land» 
and  been  in  actual  possession,  since  1854,  claiming  it;  that 
his  homestead  of  two  hundred  acres  was  nearly  one  thousand 
varas  square,  over  which  the  road  ran  more  than  one  mile 
circuitously,  and  that  on  this  was  the  elevated  spring  and 
water-tank. 

Miss  James  was  shown  to  be  a  near  relative,  who  had  been 
a  member  of  appellee's  family  for  more  than  fifty  years;  and 
the  inference  from  the  evidence  is,  that  while  title  to  a  part 
of  the  land,  or  it  may  be  the  whole,  stood  in  her  name,  that 
the  beneficial  interest  was  in  appellee. 

There  was  a  judgment  in  favor  of  appellee  for  water  service 
under  the  contract  from  April  1,  1887,  to  December  20,  1888, 
amounting  to  $662. 

There  is  no  complaint  that  the  judgment  is  too  large;  but 
it  is  contended  that,  under  the  facts,  no  judgment  whatever 
could  be  rendered  against  the  receiver  for  the  value  of  water 
service,  as  provided  by  the  contract,  after  he  ceased  to  use  the 
water  from  the  spring. 

The  assignments  presenting  this  question  are  as  follows:  — 

"The  court  erred  in  its  main  charge  to  the  jury,  wherein  it 
stated,  in  effect,  that  if  the  defendant  railway  company  made 
with  plaintiff  the  contract  stated  in  the  petition  before  the  ap- 
pointment of  the  receiver  of  the  former,  then  this  defendant, 
as  receiver,  was  liable  to  the  plaintiff  upon  said  contract. 

"The  court  erred  in  instructing  the  jury,  both  in  its  main 
charge  and  in  the  special  charge  given  at  the  request  of  plain- 
tiff, to  the  effect  that  if,  prior  to  the  time  defendant  receiver 
was  appointed,  the  railway  company  and  plaintiff  entered  into 
a  contract  whereby,  in  consideration  of  plaintiff's  conveyance 
of  a  right  of  way  over  plaintiff's  land,  the  railway  company 
agreed  to  pay  plaintiff  for  supplying  water  to  a  tank  on  said 
right  of  way  as  much  per  month  as  was  paid  any  other  person 
for  the  same  service  at  any  other  point  on  said  railway,  and 
that  the  defendant  receiver,  after  he  took  charge  of  said  rail- 
way, used  the  right  of  way  so  conveyed  in  operating  said  rail- 
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way,  then  that  he  was  liable  on  said  contract,  and  it  was 
binding  on  him,  as  receiver  of  said  railway  company." 

The  proposition  under  these  assignments  is,  that  "a  receiver 
is  not  the  representative  of  nor  in  privity  with  the  company 
whose  property  he  holds,  but  is  the  mere  band  of  the  court 
appointing  him;  and  the  court  cannot  be  bound  to  the  con- 
tinuance and  fulfillment  of  the  company's  personal  contracts, 
improvident  and  disastrous  though  they  be,  without  destroy- 
ing the  court's  independence  and  success  in  the  management 
of  the  trust  assumed,  and  creating  a  privity  that  the  settled 
rules  of  law  deny." 

It  is  certainly  true  that  courts  have  no  power  to  create  a 
privity  which  the  law  declares  shall  not  exist,  but  it  is  a  mis- 
take to  assume  that  a  receiver  empowered  to  take  possession 
of,  control,  and  operate  a  railway  is  in  no  sense  the  represent- 
ative of  the  corporation  that  owns  it;  but  this  case  does  not 
call  for  a  decision  as  to  the  extent  of  his  representation,  nor  as 
to  the  circumstances  under  which  his  acts  will  be  binding  on 
the  company  whose  property  he  controls. 

It  is  also  erroneous  to  assert  that  a  court  appointing  a  re- 
ceiver is  under  no  obligation  to  continue  in  force,  and  in  some 
cases  to  cause  to  be  fulfilled,  the  personal  contracts  of  the 
company,  though  they  may  have  been  improvidently  made. 
The  continuance  of  the  obligation  of  contracts  is  not  depend- 
ent on  the  will  or  act  of  a  court,  nor  can  a  court  in  any 
proper  case  refuse  to  execute  them. 

It  is  true,  however,  that  it  is  not  every  contract  a  com- 
pany may  have  made  which  a  court  administering  its  prop- 
erty through  a  receiver  will  cause  to  be  satisfied  out  of  the 
funds  subject  to  its  control;  for  that  must  depend  on  the  right 
to  be  paid  out  of  the  earnings  or  proceeds  of  the  property  in 
the  hands  of  the  court.  This  specific  right  may  depend  on  the 
existence  of  a  lien  on  the  property  secured  by  contract  or  op- 
eration of  law;  or  in  the  case  of  public  agencies,  such  as  rail- 
ways, such  specific  right  to  compensation  to  be  paid  out  of 
earnings  of  the  business,  and  in  some  cases  out  of  the  proceeds 
of  the  corpus  of  the  property,  will  arise;  for  parties  holding 
liens  on  such  property,  knowing  that  it  must  continue  to  be 
used  in  the  public  business  for  which  the  corporation  to  which 
it  belongs  was  created,  must  be  understood  to  consent  when 
they  ask  that  the  property  be  placed  in  the  hands  of  a  receiver 
that  the  cost  of  operating  the  business  shall  first  be  paid,  even 
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though  resort  to  the  corpus  of  the  property  be  necessary  to  ac- 
complish this. 

The  cases  have  gone  so  far  as  to  hold  property  in  the  hands 
of  a  receiver  liable  for  wages  earned  before  his  appointment,  for 
debts  contracted  to  other  railway  companies  in  the  ordinary 
course  of  business,  for  expenses  incurred  in  completing  un- 
finished road,  and  making  other  permanent  improvements,  as 
well  as  for  debts  contracted  for  supplies  before  the  appoint- 
ment. 

If  the  receiver  appointed  to  take  possession  of  and  operate 
a  line  of  railway,  part  of  which  is  held  under  lease  by  the 
company  of  whose  property  he  is  given  control,  does  so,  or  if, 
under  like  circumstances,  he. takes  possession  of  and  uses  cars 
which  the  company  held  under  contract  to  purchase,  it  has 
been  held  that  the  rents,  price  of  cars,  or  compensation  for 
their  use  was  properly  directed  te  be  paid  out  of  earnings. 

The  contract  in  question  is  not  shown  to  have  provided,  in 
express  terms,  how  long  appellee  should  render  water  service 
and  be  entitled  to  the  agreed  compensation  therefor;  but  as 
compensation  to  be  paid  for  this  service  embraced  the  consid- 
eration for  right  of  way,  the  obligation  to  make  compensation 
must  be  held  to  have  been  intended  by  the  parties  to  continue 
as  long  as  the  right  for  which  it  was  to  be  paid  is  exercised, 
unless  appellee  should  violate  his  part  of  the  contract. 

Has  appellee  the  specific  right  to  be  paid  out  of  the  earnings 
of  the  road,  or  a  lien  on  property  in  the  hands  of  the  receiver? 
If'he  has  either,  the  action  was  properly  brought  against  the 
receiver,  though  based  on  a  contract  made  with  the  company 
before  his  appointment;  for  it  may  be  asserted  that  an  action 
against  a  receiver  may  be  maintained  when  the  creditor  has 
specific  right  to  payment  out  of  the  funds  in  his  hands. 

Under  the  rulings  before  referred  to,  we  do  not  see  how  the 
liability  of  the  receiver,  or  rather  the  earnings  and  property 
in  his  hands,  can  be  held  not  subject  to  the  claim  of  appellee. 

The  contract  on  which  appellee  relies  was  valid  and  binding 
on  the  company  now  represented  by  appellant;  he  has  used  the 
right  secured  and  existing  only  by  reason  of  the  contract  on 
which  appellee  bases  his  claim.  This  was  absolutely  necessary 
to  the  operation  of  the  road  appellant  was  directed  to  operate, 
and  the  court  which  appointed  him  could  not  have  intended 
that  he  should  enjoy  the  benefit  of  the  contract  without  as- 
suming its  burdens. 

If  appellant,  after  making  known  to  the  court  that  appointed 
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him  that  the  contract  proved  had  been  made  before  his  ap- 
pointment, had  asked  that  he  be  permitted  to  use  the  right  of 
way,  but  that  he  be  relieved  from  paying  for  it  in  accordance 
with  the  contract,  that  court  would  not,  and  legally  could  not, 
have  given  such  permission  without  at  the  same  time  requir- 
ing appellant  to  make  the  compensation  agreed  upon  for  the 
right  of  way,  which  the  receiver  necessarily  had  to  use,  or  ac- 
quire another,  to  preserve  the  continuity  of  the  line. 

The  grant  of  right  of  way  was  on  condition  that  it  should 
be  paid  for,  and  without  this  none  could  vest  absolutely,  and 
no  court  could  direct  its  receiver  to  hold  and  use  this  and  at 
the  same  time  refuse  to  pay  for  it  in  accordance  with  the 
terms  of  the  valid  contract  through  which  alone  permission 
was  obtained  and  held. 

That  contract,  if  carried  out,  would  entitle  appellee  to  pay- 
ment from  the  earnings  of  the  road  as  current  expenses,  if  not 
from  the  proceeds  of  the  corpus  of  the  property,  even  if  no 
lien  existed  to  secure  it.  If  this  were  not  so,  then  the  inquiry 
would  arise  whether  a  lien  existed  to  secure  compensation  for 
the  right  of  way.  If  so,  appellee  was  entitled  to  judgment 
against  the  receiver,  to  be  paid  out  of  the  earnings  of  the  road 
or  proceeds  of  sale  of  the  property;  for  other  lien  creditors 
cannot  be  heard  to  claim  that  property  which  came  into  the 
hands  of  the  debtor  encumbered  with  a  lien  for  purchase- 
money  should  be  subjected  to  the  payment  of  their  claims 
until  appellee  is  paid. 

If  appellee  was  the  owner  of  the  land  over  which  the  rail- 
way runs,  under  the  uncontroverted  facts  the  company  has 
the  right  to  it,  whether  he  signed  the  conveyance  or  not;  but 
as  compensation  provided  by  the  contract  for  water  service 
was,  in  part  at  least,  the  consideration  therefor,  a  lien  on  the 
right  of  way,  though  but  an  easement,  exists  to  secure  in  so 
far  its  payment. 

If  title  to  the  land  was  in  Miss  James  in  fact,  or  only  ap- 
parently, then  under  the  facts  it  cannot  be  denied  that  by  her 
act  the  right  of  way  vested  in  the  company;  but  as  the  prom- 
ise to  pay  the  consideration  therefor  was  made  to  appellee 
with  her  consent,  he  has  the  same  right  to  enforce  any  exist- 
ing lien  she  would  have  had  had  the  promise  been  made  to 
her. 

This  has  been  recognized  in  those  cases  in  which  one  person 
sells  land  to  another  on  credit,  who,  under  agreement  of  the 
parties,  executes  note  to  a  third  person  for  the  purchase-money. 
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That  a  Hen  equivalent  to  the  ordinary  lien  held  by  a  ven- 
dor of  land  exists  in  case  of  grant  of  right  of  way,  where  the 
consideration  for  the  grant  is  not  paid,  seems  to  be  very  gen- 
erally recognized. 

That  such  a  lien  exists  was  held  or  recognized  in  the  fol- 
lowing English  cases:  Walker  v.  Eastern  Counties  R'y  Co.., 
L.  R.  1  Eq.  195;  Munns  v.  hie  of  Wight  IVy  Co.,  L.  R.  8  Eq. 
653;  Ferrers  v.  Stafford  etc.  R'y  Co.,  L.  R.  13  Eq.  524. 

In  Dayton  etc.  R'y  Co.  v.  Lewton,  20  Ohio  St.  401,  it  ap- 
peared that  the  land-owner  by  binding  contract  agreed  to 
grant  right  of  way,  in  consideration  of  which  the  company 
agreed  to  pay  a  sum  of  money  at  a  future  day,  and  to  con- 
struct road  crossings  and  cattle-guards  on  the  owner's  land. 

The  company  took  possession,  and  the  owner  was  held  to 
have  lien  for  unpaid  purchase-money,  as  well  as  for  damages 
for  failure  to  con&:truct  in  accordance  with  the  contract,  and 
that  the  entire  road  was  subject  to  sale  to  satisfy  sum  due. 

In  Provolt  V.  Chicago  etc.  R.  R.  Co.,  57  Mo.  263,  the  right  to 
lien  for  unpaid  purchase-money  for  right  of  way  seems  to  have 
been  recognized;  and  while  it  was  held  that  ejectment  would 
not  lie,  the  company  having  occupied  the  way  without  ob- 
jection made  on  the  ground  that  compensation  was  not  first 
paid,  the  court  declared  that  for  the  protection  of  the  land- 
owner "  a  court  of  equity  would  unquestionably  interfere,  if 
necessary,  and  place  the  road  in  hands  of  receivers  until  the 
damages  were  paid  from  the  earnings." 

That  lien  existed  was  recognized  in  Gillisony.  Savannah  etc. 
R.  R.  Co.,  7  S.  C.  180;  and  in  McAulay  v.  Western  Vt.  Ry  Co., 
83  Vt.  322;  78  Am.  Dec.  627,  it  was  recognized  that  such  a 
lien  would  exist  if  not  cut  off  by  statute. 

Elementary  writers  generally  recognize  the  existence  of  such 
a  lien:  1  Redfield  on  Railroads,  246;  Mills  on  Eminent 
Domain,  144;  1  Wood  on  Railroads,  209;  2  Wood  on  Railroads, 
785. 

The  price  agreed  to  be  paid  for  water  service  was  not  solely 
the  consideration  for  right  of  way;  for  it  must  be  presumed 
that  the  water  placed  in  tank  ready  for  company's  use  was 
deemed  of  some  value,  and  that  the  sum  agreed  to  be  paid 
was  as  compensation  for  both  things. 

The  riglit  to  recover  from  the  receiver  for  right  of  way  is 
clear,  and  no  effort  was  made  in  the  court  below  to  have  the 
compensation  for  each  ascertained,  nor  is  there  any  complaint 
here  that  the  judgment  is  excessive. 
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Under  this  state  of  facts,  we  are  not  called  upon  to  decide 
whether,  in  the  absence  of  statute,  the  contract,  in  so  far  as  it 
was  solely  for  the  purpose  of  securing  water,  was  one  that  the 
receiver  would  be  bound  to  carry  out;  but  as  the  contract  was 
valid,  and  by  the  company,  as  well  as  by  the  receiver,  for  a 
long  time  deemed  advantageous  or  necessary  to  the  operation 
of  the  railroad,  it  would  seem  that  the  receiver  had  no  right  to 
discontinue  the  use  of  the  water  without  direction  from  the 
court  so  to  do.  Had  application  been  made  for  leave  to  dis- 
continue use  of  and  payment  for  water,  this,  in  good  con- 
science, could  not  have  been  granted  under  the  facts  proved 
without  making  compensation  to  appellee  for  expenditures,  as 
well  as  such  loss  as  he  might  otherwise  sustain  through  breach 
of  the  contract.  Under  the  statute,  however,  we  think  there 
can  be  no  question.  That  provides  that  "  all  judgments, 
claims,  or  causes  of  action  when  determined,  or  existing 
against  any  corporation  at  the  time  of  the  appointment  of  a 
receiver,  shall  be  paid  out  of  the  earnings  of  such  corporation 
while  in  the  hands  of  the  receiver,  to  the  exclusion  of  mort- 
gage actions;  and  the  same  shall  be  a  lien  on  such  earnings": 
Gen.  Laws  1887,  p.  121. 

That  a  claim  and  cause  of  action  existed  against  the  rail- 
road company  under  the  contract  sued  on  we  have  already 
stated,  and  judgment  might  thereon  have  been  properly  ren- 
dered in  this  case  against  the  company  made  a  defendant. 
That  this  was  not  done  does  not  defeat  the  right,  and  the  claim 
being  one  payable  under  the  statute  out  of  the  earnings  of  the 
the  road,  the  judgment  was  properly  rendered  against  the  re- 
ceiver. 

The  direction  in  the  judgment  as  to  the  manner  of  payment 
does  not  operate  to  the  prejudice  of  the  receiver  or  other  cred- 
itors, and  will  be  affirmed. 


REOEiVERa  —  Railroad  Companies.  —  Possession  of  a  railroad  by  a  re- 
ceiver appointed  by  a  court  cannot  be  regarded  as  the  possession  of  the  rail- 
road company:  Ohio  etc.  R.  B.  Go.  v.  Davis,  23  Ind.  553;  85  Am.  Dec.  477. 
But  the  receiver  of  an  insolvent  corporation  is  in  a  sense  the  representative 
of  both  the  corporation  and  the  creditors  of  the  corporation:  Pittsburg  C.  Co. 
r.  McMullen,  119  N.  Y.  47;  Bliss  v.  Doty,  36  Minn.  IGS. 

Receivers.  —  A  receiver  takes  the  property  subject  to  all  existing  equitiei 
and  liens:  Bates  v.   Wiggin,  37  Kan.  44;  1  Am.  St  Rep.  234. 
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[76  Texas,  66.] 

Telegraph  Company  —  Damages  for  Failure  to  Deliver  Message. — A 
recovery  in  damages  may  be  had  against  a  telegraph  company  for  mental 
Buffering  resulting  from  a  failure  to  deliver  with  diligence  a  message  an- 
nouncing the  sickness  or  death  of  a  relative,  provided  the  language  em- 
ployed in  the  message  is  reasonably  sufficient  to  put  the  company  upon 
inquiry  as  to  the  relationship  between  the  sender  and  the  person  ad- 
dressed, and  to  apprise  the  company  that  the  object  of  the  message  is  to 
aflford  the  party  an  opportunity  to  attend  upon  his  relative  in  his  last 
sickness,  or  to  be  present  at  the  funeral  in  case  of  death. 

Telegraph  Company  —  Notice  from  Face  of  Message  —  Damages  for 
NoN-DELiVERY.  —  A  dispatch  in  the  words  ' '  Billie  is  very  low;  come 
at  once,"  sent  by  a  sister  to  her  brother,  and  relating  to  another  brother, 
is  sufficient,  on  its  face,  to  give  the  telegraph  company  notice  of  its  ob- 
ject, and  of  the  relationship  between  the  parties,  and  to  render  it  liable 
in  damages  for  mental  sufi'ering  caused  by  a  failure  to  deliver  the  mes- 
sage promptly. 

Appeal  from  a  judgment  for  two  thousand  dollars  against 
a  telegraph  company  for  failing  to  deliver  a  message  promptly. 

Stewart  and  Stewart,  for  the  appellant. 

McKinney  and  Leigh,  for  the  appellee. 

Gaines,  A.  J.  In  November,  1888,  the  appellee,  who  then 
resided  at  Trinity,  Texas,  had  a  sick  brother  at  Dallas.  The 
brother,  at  the  time,  resided  with  his  sister  at  the  latter  place. 
Appellee,  being  informed  of  his  brother's  illness,  wrote  to  his 
sister,  and  requested  her  to  give  him  notice,  by  telegraph,  of 
his  brother's  condition  in  case  he  should  grow  worse.  On  the 
nineteenth  day  of  the  month  above  named,  the  sister  caused 
a  message,  signed  by  her,  to  be  delivered  to  the  appellant's 
agent  at  Dallas,  for  transmission  to  the  appellee  at  Trinity, 
which  was  in  the  following  words:  "  Billie  is  very  low;  come 
at  once."  The  message  was  not  promptly  delivered.  The 
company's  agent  at  Trinity  gave  it  to  a  porter,  to  be  handed 
to  appellee,  but  the  porter,  not  having  found  him,  returned  it 
to  the  agent,  who  deposited  it  in  the  post-office.  The  appellee 
received  it  on  the  20th,  at  about  seven  o'clock  in  the  evening. 
He  immediately  went  to  Dallas,  and  found  his  brother  dead. 
He  testified  that  if  the  message  had  been  promptly  delivered, 
he  would  have  reached  Dallas  in  time  to  have  seen  his  brother 
alive. 

Appellee  brought  this  suit  to  recover  damages  for  his  men- 
tal suffering,  alleged  to  have  been  caused  by  the  default  of  the 
telegraph  company  in  not  delivering  the  message  promptly, 


26  Western  Union  Telegraph  Co.  v.  Moore.     [Texas, 

and  his  consequent  failure  to  arrive  at  the  bedside  of  his 
brother  in  time  to  be  with  him  in  his  last  moments. 

Tlie  case  appears  to  have  been  tried  upon  the  theory  that 
the  plaintiff  could  not  recover  beyond  the  amount  paid  for  the 
transmission  of  the  message,  unless  he  should  show,  by  ex- 
trinsic evidence,  that  the  company  had  notice  that  the  person 
named  in  the  message  was  his  brother.  It  is  true  that  the 
damages  recoverable  in  an  action  of  this  character  are  limited 
to  such  as  may  reasonably  be  presumed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  the  contract  is  made. 
But  in  the  case  of  Western  Union  'Tel.  Co.  v.  Adams,  75  Tex. 
531,  16  Am.  St.  Rep.  920,  it  was  held,  in  efifect,  that  a  re- 
covery could  be  had  for  mental  suffering  resulting  from  a  fail- 
ure to  deliver  with  diligence  a  telegraphic  message  announcing 
the  sickness  or  death  of  a  relative,  provided  the  language  em- 
ployed in  the  message  was  reasonably  sufficient  to  put  the 
company  upon  inquiry  as  to  the  relationship  between  such 
person  and  the  party  addressed,  and  to  apprise  them  that  its 
object  was  to  afford  the  party  an  opportunity  to  attend  upon 
his  relative  in  his  last  sickness,  or  to  be  present  at  the  funeral 
in  the  case  of  death.  The  same  principle  was  affirmed  in  the 
case  of  Western  Union  Tel.  Co.  v.  Feegles,  75  Tex.  537. 

We  are  of  opinion  that,  tested  by  the  rule  announced  in  the 
cases  cited,  the  message  under  consideration  was  suflScientto 
reasonably  apprise  the  defendant  of  the  conspquences  to  plain- 
tiff of  its  failure  to  deliver  the  message  according  to  contract. 
The  conclus'o  i  to  be  dravvn  from  the  language  of  the  message 
is,  that  a  near  relationship  existed  between  the  person  men- 
tioned in  the  message  and  the  person  to  whom  it  was  ad- 
dressed, and  that,  upon  its  receipt,  the  latter  would  probably 
set  out  at  once  to  attend  his  relation  in  his  extremity.  Such 
being  the  case,  it  would  be  unreasonable  to  hold  that  the  com- 
pany, upon  the  receipt  of  the  message,  should  not  have  con- 
templated the  consequences  which  were  likely  to  result  to 
plaintiff  from  a  failure  to  transmit  it  with  diligence  and  dis- 
patch. 

The  conclusion  that  the  face  of  the  message  was  sufficient 
to  give  the  defendant  company  notice,  and  to  render  it  liable 
for  damages  claimed  in  this  case,  if  in  fact  it  made  default, 
practically  disposes  of  all  the  questions  raised  upon  this  ap- 
peal. The  plaintiff  testified  that  some  two  or  three  days  be- 
fore the  message  was  delivered  at  Dallas  for  transmission,  he 
called  upon  the  defendant's  agent  at  Trinity,  and  informed 
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him  that  he  had  a  brother  sick  at  Dallas,  concerning  whona 
he  was  expecting  a  message,  and  requested  that  it  should  be 
Bent  to  the  hotel.  The  court  charged,  in  efifect,  that  if  plaintiff 
did  so  inform  the  agent,  that  this  would  be  suflBcient  notice  to 
the  company  of  the  relationship  between  the  plaintiflf  and  the 
person  mentioned  in  the  message.  It  may  be  doubted  whether 
or  not  this  charge  was  correct.  At  the  time  the  information 
is  claim-^d  to  have  been  given,  there  were  no  contractual  rela- 
tions existing  between  the  plaintiff  and  the  company.  Can  it 
be  held  that  the  company's  operator  at  Trinity  was  its  agent 
to  receive  information  to  affect  the  damages  recoverable  for  a 
breach  of  a  contract  subsequently  to  be  made  at  a  distant  sta- 
tion? However  this  may  be,  the  appellant  was  not  prejudiced 
by  the  charge  of  the  court.  The  company  had  notice  from  the 
face  of  the  message,  and  it  did  not  harm  the  defendant  to  in- 
struct the  jury  that  notice  may  have  been  conveyed  in  another 
way,  although  such  charge  may  not  have  been  correct  in  point 
of  law. 

The  defendant  requested  the  court  to  instruct  the  jury  "that 
the  mere  receipt  of  the  message,  and  negligence  in  delivery, 
would  not,  of  itself,  entitle  the  plaintiff  to  recover  beyond  the 
amount  paid  for  transmitting  the  message."  It  appears,  from 
what  has  already  been  said,  that  we  think  that  the  request 
was  properly  refused. 

It  is  also  insisted  that  the  verdict  and  judgment  are  con- 
trary to  the  law,  because  there  was  no  evidence  that  the  de- 
fendant company  ever  had  any  notice  of  the  relationship 
between  the  plaintiff  and  the  person  named  in  the  message. 
The  message  itself  was  notice. 

For  the  same  reason,  the  admission  of  the  testimony  of  the 
witness  Hughes,  if  error,  was  harmless.  It  tended  merely  to 
show  that  the  defendant  company  had  notice  of  the  relation- 
ship of  plaintiff  and  his  brother. 

There  is  no  error  in  the  proceedings  which  demands  a  re- 
versal of  the  judgment,  and  it  is  therefore  affirmed. 


Telegraph  Companies  —  Liability  for  Failure  to  Deliver  a  Mes- 
sage—  Measure  of  Damages.  —  Meatal  anguisli  constitutes  an  element  iu 
the  damages  recoverable  against  a  telegraph  company  for  delay  in  delivering 
a  dispatch,  the  nature  and  importance  of  which  is  patent  upon  the  face  of  the 
message;  and  the  company  is  bound  to  take  notice  of  the  importance  of  mes- 
sages relating  to  sickness  or  death:  Western  Union  Tel.  Co.  v.  Adams,  75  Tex. 
531;  16  Am.  St.  Rep.  920,  and  particularly  note;  Loper  v.  Telegraph  Co.,  70 
Tex.  690;  Reese  v.  Western  Union  Tel  Co.,  123  Ind.  294. 
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BUEKE   V.    HaNOB. 
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Garnishment  ot  Debt  in  Suit. —  During  the  pendency  of  a  snit  against  a 
debtor  by  his  creditor  in  one  court,  the  debtor  cannot  be  compelled,  aa 
garnishee,  to  defend  a  suit  in  a  different  court  by  one  seeking  a  judg- 
ment against  him  for  the  same  debt;  but  where,  after  asserting  bis  de- 
fense, judgment  has  been  rendered  against  him  in  the  garnishment  pro- 
ceeding, and  lie  has  failed  to  pursue  his  legal  remedies  to  relieve  himself 
from  the  erroneous  judgment,  he  cannot  enjoin  the  collection  of  the  cred- 
itor's judgment  by  pleading  the  judgment  in  the  garnishment  proceeding, 
nor  can  the  plaintiff  therein  intervene  to  prevent  the  collection  of  such 
judgment. 

Garnishment  of  Final  Judgment — Exemptions. — A  final  judgment  for  con- 
version is  subject  to  garnishment  in  an  action  in  another  court,  wheu 
there  is  nothing  to  show  how  much  of  the  judgment  proceeded  from  ex« 
empt  property,  and  part  of  the  property  converted  was  not  exempt. 

W.  B.  Denson,  for  the  appellants. 

Wharton  Branch,  for  the  appellee. 

Uenry,  a.  J.  About  the  year  1886,  James  G.  Burke  brought 
suit  in  the  district  court  of  Galveston  County,  against  W.  B. 
Hance,  to  recover  damages  for  personal  property  wrongfully 
taken  and  converted  by  said  Hance. 

On  the  eighteenth  day  of  February,  1888,  Burke  recovered 
judgment  for  the  sum  of  $604.16,  This  judgment  was  after- 
wards affirmed  by  this  court.  The  record  before  us  and  the 
report  of  the  former  case  show  that  it  was  brought  here  by 
appeal:  Hance  v.  Burke,  73  Tex.  62. 

One  A.  Chimene  had  recovered  against  Burke  two  judg- 
ments in  a  justice  court  in  Harris  County. 

On  the  third  day  of  March,  1888,  Chimene  sued  out  against 
Hance  writs  of  garnishment,  which  were  served  upon  him  in 
Galveston  County,  where  he  resided. 

On  the  twenty-third  day  of  March,  1888,  Hance  answered  the 
writs,  denying,  in  general  terms,  that  he  was  indebted  to  Burke^ 
and  stating  specially  the  fact,  and  the  date  of  the  recovery  of 
the  judgment  against  him  in  the  district  court  of  Galveston 
County,  adding:  "  But  respondent  says  said  judgment  is  ut- 
terly unjust,  and  will  be  immediately  removed  by  writ  of  error 
from  said  district  court  to  the  supreme  court  of  the  state,  and 
that  respondent  is  legally  advised  and  firmly  believes  that 
said  judgment  will  be  duly  reversed  by  said  supreme  court, 
and  the  case  on  which  it  was  rendered  be  remanded  for  an- 
other trial,  at  which  trial  respondent  is  legally  advised  and 
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firmly  believes  he  will  wholly  defeat  the  unjust  and  iniqui- 
tous claims  upon  which  said  Burke  recovered  judgment. 
Further,  respondent  says  that  he  now  has  pending  in  the 
district  court  of  Galveston  County  a  suit  against  said  James  G. 
Burke  for  damages  in  the  sum  of  five  thousand  dollars,  for 
which  amount  he  expects  to  recover  judgment  against  said 
Burke  at  the  ensuing  April  term  of  said  district  court.  Where- 
fore respondent  says  said  Burke  is  Indebted  to  respondent  in 
excess  of  any  indebtedness  respondent  may  possibly  be  under 
to  said  Burke  in  case  the  judgment  referred  to  in  favor  of  said 
Burke  shall  be  affirmed  by  the  supreme  court." 

On  April  30,  1888,  judgments  were  rendered  in  the  justice 
court  in  favor  of  Chimene,  and  against  Hance,  in  both  of  the 
cases.  Hance  failed  to  appeal  or  take  any  other  steps  to  re- 
lieve himself  from  these  judgments. 

Execution  having  been  issued  upon  the  judgment  in  favor 
of  Burke,  and  levied  upon  the  property  of  one  of  the  sureties  of 
Hance  upon  his  appeal  bond,  this  suit  was  brought  by  Hance 
to  enjoin  further  proceedings  under  said  execution,  and  among 
other  things,  setting  up  the  rendition  of  said  judgments  against 
him  as  garnishee  as  a  cause  why  said  execution  and  the  judg- 
ment on  which  it  issued  should  not  be  collected.  The  petition 
charges  that  said  judgments  are  unpaid,  and  amount  to  the 
Bum  of  $486.12. 

It  is  further  charged  that  executions  on  said  justice's  judg- 
ments have  been  issued,  and  are  in  the  hands  of  the  sheriff  of 
Galveston  County  for  collection.  The  petition  complains  that 
said  justice's  judgments  ought  to  be  credited  on  said  Burkfe's 
judgment,  and  that  plaintiff  ought  to  be  protected  from  a 
double  payment,  and  prays  that  defendant  Burke  be  cited  to 
appear  and  show  cause  why  the  amount  of  said  justice's  judg- 
ments should  not  be  paid  to  Chimene. 

W.  B.  Denson  intervened,  and  alleged  and  proved  that  in 
the  year  1886  Burke  transferred  to  him  one  half  of  his  claim 
against  Hance.  He  also  alleged  an  additional  interest  in  it; 
and  another  intervener  (Halsey)  alleged  an  interest  in  the 
whole  of  the  claim  that  was  in  excess  of  the  amount  claimed 
by  Denson.  Chimene  also  intervened,  and  adopted  the  allega- 
tions and  prayers  of  plaintiff's  petition. 

The  court  rendered  judgment  in  favor  of  Denson  for  one 
half  of  the  amount  of  the  judgment  recovered  by  Burke  against 
Hance,  and  in  favor  of  Chimene  for  the  balance  of  it,  less 
$25.20,  appropriated  to  the  payment  of  costs. 
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The  sureties  of  Hance  had  paid  the  money  into  court. 
Burke  and  the  intervenors  Denson  and  Halsey  prosecute  this 
appeal. 

The  only  question  that  is  presented  to  us  for  decision  relates 
to  the  judgment  in  favor  of  Chimene.  It  is  said  that  a  "  neg- 
ligent garnishee  is  no  more  entitled  to  protection  than  any 
other  negligent  party,  and  he  is  as  much  bound  to  look  after 
the  proceedings  against  him,  and  protect  himself  from  an  im- 
proper judgment,  as  a  defendant  in  an  ordinary  suit.  If  by 
his  failure  in  this  respect  the  plaintiff  gain  an  advantage  over 
him,  he  is  without  relief":  Drake  on  Attachment,  sec.  6582. 

In  the  case  of  Miller  v.  Taylor,  14  Tex.  538,  Miller  had  a 
judgment  in  a  justice  court  against  Hall.  Subsequently  there 
was  a  proceeding  by  arbitration  between  Leaverton  and  Hall, 
in  which  a  judgment  for  money  was  rendered  in  the  district 
court  against  Leaverton,  and  in  favor  of  Hall,  which  was  subse- 
quently transferred  by  Hall  to  Taylor.  During  the  pendency 
of  the  arbitration  proceeding,  Miller  sued  out  a  writ  of  garnish- 
ment against  Leaverton.  Leaverton  answered  as  garnishee 
after  judgment  against  him  had  been  rendered  in  the  district 
court  in  favor  of  Hall,  and  on  his  answer  another  judgment 
against  him  in  favor  of  Miller  was  rendered  in  the  garnish- 
ment suit.  Miller  and  Taylor  were  both  proceeding  to  enforce 
their  judgments,  and  Leaverton  brought  suit  for  an  injunction, 
and  to  compel  them  to  interplead,  he  bringing  the  amount  of 
the  debt  into  court. 

Wheeler,  J.,  said:  "The  first  and  principal  question  to  be 
determined  is,  whether  the  garnishee  could  be  held  liable,  un- 
der the  circumstances  of  this  case,  upon  the  process  issued 
from  the  justice  court,  and  the  better  opinion,  upon  authority, 
seems  to  be  that  he  could  not,  by  reason  of  the  proceeding 
pending  in  another  court,  not  of  a  concurrent,  but  of  a  differ- 
ent, jurisdiction,  at  the  time  of  suing  out  the  process  against 
the  garnishee.  It  has  been  made  a  question  whether  a  judg- 
ment debtor  can  be  charged  as  garnishee  of  the  judgment 
creditor,  and  on  this  point  there  has  been  a  conflict  of  opinions 
and  decisions.     But  the  better  opinion,  upon  authority  and 

reason,  seems  to  be  that  he  can The  court  did  not  err 

in  holding  the  judgment  (on  the  award)  valid  and  obligatory, 
notwithstanding  the  judgment  rendered  by  the  justice  in  tiie 
matter  of  the  garnishment.  However  that  judgment  might 
embarrass  the  garnishee,  it  c  )uld  not  impair  the  force  of  the 
judgment  of  the  district  court  rendered  upon  the  award.     If 
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the  garnishee  in  his  answer  disclosed  the  proceedings  in  the 
district  court,  it  was  error  in  the  justice  to  give  judgment 
against  hira;  and  if  the  plaintiff  in  the  garnishment  had 
Bought  to  avail  himself  of  the  erroneous  judgment  to  oppress 
the  garnishee,  the  latter  might  have  been  driven  to  a  proceed- 
ing by  cerliorari  to  reverse  the  judgment  of  the  justice."  This 
court  held  that  the  money  was  rightly  awarded  to  the  assignee 
of  the  plaintiff  in  the  district  court  judgment. 

In  the  case  of  McRee  v.  Brown,  45  Tex.  503,  it  appears 
that  McRee,  as  surviving  partner  of  A.  B.  James  &  Co.,  sued 
Brown  for  debt  in  the  United  States  circuit  court.  Ireland 
had  a  judgment  against  McRee  in  the  county  court  of  Guada- 
lupe County. 

Ireland  sued  a  writ  of  garnishment  out  of  the  county  court, 
and  caused  it  to  be  served  on  Brown,  who  answered,  admit- 
ting an  indebtedness  to  McRee,  on  which  answer  Ireland  took 
judgment  against  Brown  as  garnishee,  and  Brown  paid  the 
judgment.  Judgment  was  also  rendered  in  the  circuit  court 
in  favor  of  McRee  against  Brown,  and  he  paid  that,  too.  After- 
wards he  sued  McRee  to  recover  back  from  him  the  money 
paid  on  his  judgment. 

In  the  opinion  rendered  by  this  court  it  is  said:  "But 
though  Brown,  as  he  alleges,  has  paid  the  same  debt  twice,  it 
may  be  questioned  whether  he  has  taken  the  proper  course  or 
applied  to  the  proper  tribunal  for  relief.  From  the  statement 
of  facts  incorporated  into  and  forming  a  part  of  the  judgment, 
it  seems  that  his  debt  to  James  &  Co.  was  one  for  which 
he  was  jointly  liable  with  Mayfield  and  Cotton.  If  it  was 
a  partnership  debt,  it  is  held  in  many  courts  that  he  could 
not  be  forced  to  pay  it  on  a  separate  writ  of  garnishment,  and 
if  he  has  done  so  without  a  proper  effort  to  protect  himself,  he 
is  not  entitled  to  relief.  It  is  not  shown  whether  the  writ  of 
garnishment  by  Ireland  was  served  before  or  after  the  bring- 
ing of  the  suit  in  the  United  States  court.  If  it  was  after- 
wards, it  seems  to  be  held  by  the  supreme  court  of  the  United 
States  {Wallace  v.  McConnell,  13  Pet.  136)  that  the  garnish- 
ment cannot  arrest  the  suit  or  preclude  the  plaintiff  from 
recovering  judgment  in  that  court,  nor  can  the  garnishee 
protect  himself  by  the  garnishment  puis  darrein  continuance. 
And  if  Brown  was  entitled  to  relief  against  the  last  judgment, 
it  may  also  be  well  questioned  whether  he  should  not  have 
gone  to  the  court  rendering  the  judgment  to  obtain  it." 

We  think  these  cases  sufiiciently  announce   the  doctrine 
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that  during  the  pendency  of  a  suit  against  a  debtor  by  his 
creditor  in  one  court  the  debtor  cannot  be  compelled  to  defend, 
as  garnishee,  a  suit  in  a  different  court  by  one  seeking  a  judg- 
ment against  him  for  the  same  debt. 

There  are,  at  least,  some  defenses  which  the  garnishee  is  re- 
quired to  assert  in  all  cases  when  they  exist,  and  still  others 
that  he  is  required  to  make  known  when  they  are  known  to 
him.  We  think  the  rule  is  a  just  one  that  relieves  him  from 
asserting  his  defenses  against  the  same  debt  in  different 
courts  at  the  same  time;  and  when  a  suit  is  pending  in  the 
name  of  his  creditor  for  the  debt,  it  ought  to  be  held  a  com- 
plete defense  for  him  to  answer  the  pendency  of  such  suit  in 
any  other  court  where  he  may  be  cited  to  answer  for  it  as 
garnishee.  The  rule  is  a  useful  one,  too,  to  prevent  confusion 
in  jurisdictions  and  multiplicity  of  suits,  and  to  preserve  the 
substance,  instead  of  the  shadow  and  form  only,  of  litigation 
to  the  court  that  first  acquired  jurisdiction. 

In  the  matter  before  us,  the  defense  which  was  proper  and 
necessary  for  his  protection  was  pleaded  by  Hance,  the  gar- 
nishee. The  defense  was  disregarded  by  the  justice  of  the 
peace. 

It  was  the  duty,  as  well  as  the  right,  of  Hance  to  pursue 
Buch  remedies,  by  appeal  or  otherwise,  as  the  law  furnished 
him  with,  to  relieve  himself  from  the  erroneous  judgment. 
That  he  did  not  do  so  furnishes  no  reason  for  his  being  re- 
lieved in  the  manner  now  sought  by  him.  If  he  had  properly 
defended  the  garnishment  suit,  no  judgment  against  him  could 
have  been  maintained.  If  defended  properly,  the  law  would 
not  have  permitted  the  plaintiff  in  the  garnishment  suit  to 
prevent  or  interfere  with  the  collection  of  his  debt  by  Burke 
in  his  prior  suit.  Hance,  and  not  Burke,  must  be  charged  with 
the  consequences  of  the  negligence  of  the  former. 

Whatever  legal  rights  Chimene  acquired  by  his  judgments 
against  Hance  as  garnishee  must  be  pursued  by  appropriate 
process  against  Hance.  He  has  shown  no  right  to  intervene 
or  recover  in  this  cause,  and  for  the  error  in  allowing  him  to 
recover  any  sum,  the  judgment  must  be  reversed. 

It  is  insisted  tliat  as  the  property  converted  by  Hance,  and 
for  which  the  judgment  in  favor  of  Burke  was  rendered,  was 
exempt  from  forced  sale,  the  judgment  recovered  by  Burke 
is  protected  also. 

If  the  evidence  showed  that  the  judgment  was  rendered  for 
the  seizure  of  exempt  property,  we  think  the  proposition  con- 
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tended  for  would  be  correct;  and  if  that  fact  was  known  to  the 
garnishee,  it  would  be  his  duty  to  plead  it.  The  evidence  shows 
that  all  of  the  property  on  account  of  which  Burke  sued  Ha  nee 
was  not  exempt  from  forced  sale,  and  as  there  is  nothing  to 
show  how  much  of  the  judgment  proceeded  from  exempt  prop- 
erty, that  principle  cannot  be  applied  in  this  case.  It  is  not 
our  purpose  to  decide  that  a  judgment  final  in  the  courts  of 
this  state,  when  all  proceedings  in  the  suit  in  which  it  was 
rendered,  whether  original  or  appellate,  are  at  an  end,  is  not 
subject  to  garnishment  in  other  suits  pending  in  the  courts  of 
this  state,  without  regard  to  any  question  of  inferiority  of  the 
courts. 

While  authorities  conflict  on  the  question,  we  are  of  tb|9 
opinion  that  they  are  subject  to  garnishment  in  such  cases,  by 
writs  sued  out  after  the  termination  of  all  proceedings. 

Such  other  questions  as  may  arise  in  the  trial  of  this  cause, 
if  any  such  there  be,  are  not  before  us  in  a  way  that  we  can 
pass  upon  them. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Garnishment  —  Jitdgment  Debtors.  —  Debts  reduced  to  judgments  may 
be  attached  where  the  judgments  and  attachments  are  in  the  same  court;  but 
such  a  case  must  be  distinguished  from  one  where  the  judgment  and  attach- 
ment are  in  dififerant  courts  of  the  same  state:  Skipper  v.  Foster,  29  Ala.  330; 
65  Am.  Dec.  405,  and  note;  and  ordinarily,  the  rule  is  broadly  stated  that 
judgment  debtors  are  not  subject  to  garnishment:  Ameiieout  Bank  T.  Snow^ 
9  R.  L  11;  95  Am.  Dec.  364,  and  note. 


Missouri   Pacific  Railway  and   International 
AND  Great  Northern  Eailway  v.  White. 

[76  TsxAS,  102.  J 
Master  and  Servant  —  Dott  to  Inform  Servant  or  Extra  Hazard  Ain> 
Danger.  —  A  brakoman  ordered  to  couple  cars  of  peculiar,  nnusnal, 
and  extra-haZdrdoas  construction,  and  M'ith  which  he  is  entirely  iin« 
acquainted,  should  be  notified  by  the  company  of  their  unusual  con- 
struction,  and  of  the  danger  arising  therefrom;  and  a  failure  to  give  soch 
notice  renders  the  company  liable  in  damages  for  resulting  injury  to 
the  brakeman. 

Dotson  and  Richardson,  for  the  appellants. 

Etheridge  and  Dashiell,  for  the  appellee. 

Acker,  P.  J.     Appellee  brought  this  suit  to  recover  dam- 
ages  for  personal  injury,  which  caused  the  permanent  loss  of 

AK.  St.  Rbp.,  Vol.  XVIIL  —3 
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the  use  of  his  hand,  while  he  was  employed  by  appellants  as 
a  brakeman  on  their  freight  trains,  in  which  capacity  he  had 
served  from  the  thirty-first  day  of  October  to  the  twenty- 
fourth  day  of  November,  1887.  when  he  received  the  injury. 
There  was  verdict  and  judgment  for  plaintifif  for  seven 
thousand  five  hundred  dollars.  It  was  alleged,  and  the 
plaintiff  testified,  that  the  injury  was  caused  by  the  unusual 
and  hazardous  construction  of  the  couplings  of  certain  foreign 
cars  composing  a  circus  train  which  defendant  companies 
received  at  Palestine,  to  be  transported  over  their  road  to 
Tyler,  Texas;  that  he  was  familiar  with  the  construction  of 
the  cars  belonging  to  and  in  general  use  by  the  defendants 
and  other  companies,  but  had  never  before  seen  cars  con- 
structed like  those  composing  the  circus  train,  which  were 
extra-hazardous  because  of  having  dead-woods  or  buffer-blocks 
on  each  side  of  the  draw-heads;  that  these  buffer-blocks 
prevented  the  coupling  being  made  in  the  usual  way,  and 
required  the  brakeman  to  hold  the  pin  with  one  hand  above 
the  blocks,  and  to  guide  the  link  with  the  other  below  the 
blocks,  in  making  couplings;  that  in  attempting  to  make  a 
coupling  between  these  cars  at  Tyler,  in  obedience  to  an  order 
of  the  conductor  of  the  train,  his  hand  and  wrist  were  caught 
between  the  buffer-blocks,  and  crushed,  rendering  him  a 
cripple  for  life;  that  he  had  had  but  a  few  weeks'  experience 
as  a  brakeman;  that  he  was  not  informed  of  the  peculiar 
construction  of  the  circus-cars,  nor  warned  of  the  extra 
danger  therefrom;  that  if  the  couplings  to  these  cars  had 
been  such  as  were  in  use  on  defendants'  roads,  he  would  not 
have  been  injured;  that  when  he  was  ordered  to  make  the 
coupling,  the  cars  were  within  two  or  three  feet  of  each  other, 
one  moving  towards  the  other,  and  he  stepped  in  between 
them,  and  attempted  to  make  the  coupling  in  the  usual  way, 
without  knowing  of  the  existence  of  the  buffer-blocks,  which 
he  did  not  notice  until  he  received  the  injury. 

The  only  proposition  submitted  under  the  first  assignment 
of  error  is,  "  that  a  servant  is  presumed  to  have  assumed  all 
of  the  risks  ordinarily  incident  to  the  business  or  employment 
in  which  he  engages;  also,  all  other  open  and  visible  risks, 
whether  usually  incident  to  the  business,  or  not." 

In  the  case  of  Missouri  Pacific  Ky  Co.  v.  Callbreath,  6lJ 
Tex.  528,  a  case  very  similar  in  every  particular  to  this,  it 
was  said:  "As  a  general  principle,  the  law  is  well  established 
that  one  who  accepts  the  employment  of  another  assumes  all 
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ordinary  risks  incident  to  such  employment,  and  cannot  re- 
cover for  injuries  resulting  therefrom.  And  as  a  general  rule, 
it  is  not  the  duty  of  the  employer  to  instruct  him  as  to  the 
rules  of  the  service,  or  warn  him  of  the  dangers  incident 
thereto,  unless  information  be  asked:  Missouri  Pac.  Ry  Co.  v. 
Watts,  64  Tex.  568. 

"  But  this  rule  is  subject  to  some  qualifications.  It  was 
held  by  this  court,  in  the  case  last  cited,  that  the  servant  being 
inexperienced,  and  ignorant  of  the  dangers  of  the  service  upon 
which  he  was  just  entering,  it  was  the  duty  of  the  company 
to  have  informed  him  of  those  dangers.  The  law  is  thus 
stated  by  a  well-known  text-writer:  '  Where  there  are  haz- 
ards incident  to  an  occupation  which  the  master  knows,  or 
ought  to  know,  it  is  his  duty  to  warn  the  servant  of  them 
fully,  and  failing  to  do  so,  he  is  liable  to  him  for  any  in- 
jury that  he  may  sustain  in  consequence  of  such  neglect; 
and  this  rule  applies  even  where  the  danger  or  hazard  is 
patent,  if  through  youth,  inexperience,  or  other  cause  the 
servant  is  incompetent  to  fully  understand  the  nature  and 
extent  of  the  hazard ':  Wood  on  Master  and  Servant,  714. 
....  In  the  case  before  us,  it  appears  that  the  car  which 
caused  the  injury  was  used  only  in  connection  with  a  pat- 
ented invention,  and  only  upon  the  lines  of  two  railway  com- 
panies, so  far  as  the  evidence  discloses,  and  that  the 
proportion  of  these  cars  to  those  of  the  usual  and  regular 
construction  was  not  more  than  one  in  a  thousand.  It  further 
appears  that  appellee,  though  of  long  experience  as  a  brake- 
man,  had  never  seen  a  ear  like  the  one  in  question,  and  never 
saw  the  peculiarity  of  this  until  the  injury  was  inflicted.  All 
other  cars  were  capable  of  being  safely  coupled  by  the 
helper  standing  between  them,  and  this  was  the  usual  mode 
of  making  the  coupling.  Under  these  circumstances,  can  it 
be  said  that  appellee's  experience  availed  him  in  avoiding  the 
danger  in  this  case?  We  think,  therefore,  it  was  the  duty  of 
appellants  to  have  informed  appellee  of  the  use  of  these  con- 
struction-cars upon  their  roads  when  l.e  entered  their  service 
upon  the  yards,  and  of  the  danger  of  attempting  to  couple 
them  in  the  usual  way;  and  that  their  failure  to  do  so  was 
negligence,  and  rendqfs  them  liable  for  the  injury." 

The  analogy  between  the  case  from  which  the  foregoing 
lengthy  quotation  is  made  and  this  case  is  so  striking  that 
but  little  is  left  for  us  to  say  in  disposing  of  the  question  pre- 
sented by  the  first  assignment  of  error.     Callbreath  was  an 
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experienced  brakeraan,  having  been  engaged  in  that  service  for 
years  on  different  roads,  and  consequently  familiar  with  the 
construction  of  cars  in  ordinary  and  general  use  upon  rail- 
roads, but  had  never  seen  such  a  car  as  caused  his  injury 
until  at  the  time  his  injuries  were  received. 

In  this  case,  while  White  had  had  very  little  experience  as 
a  brakeman,  he  had  become  accustomed  to  the  construction 
of  the  cars  in  the  service  of  defendants,  and  which  were  in 
general  use  by  railroads,  and  could  couple  and  uncouple  them 
with  safety.  The  cars  which  caused  his  injury  were  of 
peculiar,  unusual,  and  extra-hazardous  construction,  with 
which  he  was  entirely  unacquainted,  never  having  seen  such 
before,  or  noticed  these  until  at  the  time  of  the  accident,  and 
we  think  the  companies  should  have  notified  him  of  their 
unusual  construction,  and  warned  him  of  the  danger  there- 
from. The  conductor  testified,  it  is  true,  that  he  notified  the 
plaintiff  of  the  unusual  construction  of  the  circus-cars,  and 
warned  him  to  be  careful;  but  this  was  contradicted  by  plain- 
tiff, which  made  a  question  peculiarly  within  the  province  of 
the  jury.  It  appears,  from  the  evidence,  that  the  construction 
of  the  circus-cars  made  them  extra-hazardous,  and  it  was  the 
duty  of  defendants  to  know  that  they  were  so,  and  to  warn 
the  plaintiff  of  the  increased  danger  he  was  subjected  to  in 
handling  them.  We  therefore  conclude  that  the  first  assign- 
ment of  error  is  not  well  taken. 

The  next  assignment  of  error  presented  is  claimed  to  be  on 
''fundamental  error  of  law,  apparent  on  face  of  record,"  and 
is  as  follows:  "  The  court  below  erred  in  overruling  appellants* 
motion  in  arrest  of  judgraent,«be"cause  the  verdict  of  the 
jury  was  so  vague  and  indefinite  and  uncertain  that  no  valid 
judgment  could  be  rendered  thereon." 

We  think  it  a  sufficient  answer  to  this  assignment  to  set 
out  the  verdict: — 

"We,  the  jury,  find  for  the  plaintiff  damages  to  the  amount 
of  seven  thousand  five  hundred  dollars. 

"  T.  T.  Sherman,  Foreman." 

Our  attention  has  not  been  called  to  any  particular  in 
which  the  verdict  -is  vague,  indefinite,  and  uncertain,  and  we 
are  unable  to  detect  any  defect  or  insufficiency  in  it. 

The  fifth  and  only  other  assignment  of  error  presented  is 
to  the  effect  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence. 
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"Without  quoting  the  evidence,  we  deem  it  sufficient  to  say 
that  we  think  the  evidence  previously  stated  in  this  opinion 
sufficient  to  sustain  the  verdict.  W^e  have  read  the  facts 
carefully,  and  think  the  verdict  in  accord  with  the  prepon- 
derance of  the  evidence. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed.  

Master  and  Servant  —  Dtrry  to  Inform  Servant  of  Extra  Danger.  — 
The  master  must  inform  his  servants  of  any  increased  danger  or  nnnanal 
hazard  to  which  he  is  about  to  subject  them:  Brennan  v.  Chrdon,  118  N.  Y, 
489;  16  Am.  St.  Rep.  775,  and  note. 


Western  Union   Telegraph   Company  v,  Kirk- 

PATRICK. 
[76  Texas,  217.] 

Tklegraph  Compant  —  Notice  from  Face  of  Messaok.  —  A  telegraph 
message  worded  "C.  S.  Eirkpatrick,  Highland  (Station:  Come  on  first 
train.  Bring  Ferdinand.  His  father  very  low.  Signed,  Jerry  Lor- 
don,"  —  does  not,  upon  its  face,  apprise  the  company  that  the  person 
addressed  had  a  wife  at  the  place  named,  or  that  its  object  was  to  affcHrd 
information  upon  which  she  was  expected  to  act,  and  hence  cannot  be 
made  the  basis  of  a  recovery  of  damages  for  her  mental  suffering  caused 
by  delay  in  its  delivery.  Nor  does  the  fact  that  the  receiving  agent 
knew  the  relationship  between  the  parties  affect  the  case,  as  there  ia 
nothing  in  the  message  to  indicate  that  it  was  sent  for  the  wife's  benefit, 
or  that  she  was  expected  to  act  upon  the  information  conveyed,  by  it. 

Telegraph  Company  —  Notice  from  Face  of  Message.  —  In  telegraph 
messages  conveying  information  relative  to  sickness  or  death,  it  is  only 
in  cases  where  the  language  used  is  sufficient  to  suggest  to  the  company 
that  a  near  relationship  exists  between  the  party  named  in  the  message 
and  the  party  addressed,  and  that  the  object  is  to  afford  the  latter  an 
opportunity  of  visiting  his  relative,  that  it  is  sufficient  upon  its  face, 
without  further  notice,  to  render  the  company  liable  for  damages  for 
mental  suffering  resulting  to  him  through  the  negligence  of  the  com* 
pany  in  failing  to  make  prompt  delivery  of  the  messa^^e. 

Stemmons  and  Field,  for  the  appellant. 

Wheeler  and  Rhodes,  for  the  appellee.     , 

Gaines,  A.  J.  This  suit  was  brought  by  appellee  to  recover 
of  appellant  damages  for  mental  suflFering  of  appellee's  wife, 
alleged  to  have  resulted  from  a  failure  to  deliver  according  to 
contract  a  telegraphic  message.  The  plaintifif  resided  with 
his  wife  at  Highland,  and  his  wife's  father  was  upon  his  death- 
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bed  ill  Galveston.     Jerry  Lordon,  a  relative  of  the  family,  de- 
livered to  the  agent  of  the  defendant  company  in  Galveston 
a  message  for   transmission  to  plaintiflF,  which   read  as  fol- 
lows: — 
"  C.  S.  KiRKPATBrcK,  Highland  Station. 

"  Come  on  first  train.  Bring  Ferdinand.  His  father  very 
low. 

[Signed]  "Jerry  Lordon." 

The  message  was  received  for  transmission  between  five  and 
six  o'clock  in  the  evening,  but  was  not  delivered  until  a  quar- 
ter before  ten  o'clock  at  night.  The  wife  of  plaintiff  was  at 
his  residence  at  Highland,  and  it  is  claimed  was  prevented,  by 
the  delay  in  the  delivery  of  the  message,  from  being  with  her 
father  in  his  last  moments.  As  plaintiff  claims,  the  message 
was  delivered  too  late  to  take  the  evening  train  to  Galveston, 
and  that  but  for  the  delay  the  wife  would  have  taken  that 
train,  and  would  have  gone  at  once  to  the  bedside  of  her 
father.  A,fter  the  receipt  of  the  message,  she  took  the  next 
morning  train,  but  arrived  in  Galveston  after  her  father's 
death. 

In  the  cases  of  Western  Union  Tel.  Co.  v.  Adams,  75  Tex. 
531,  16  Am.  St.  Rep.  920,  and  of  Western  Union  Tel.  Co.  v. 
Feegles,  75  Tex.  537,  we  held  that  in  telegraph  messages 
conveying  information  of  sickness  and  death,  if  the  language 
was  sufficient  to  suggest  that  a  near  relationship  existed  be- 
tween the  person  mentioned  in  the  message  and  the  person 
addressed,  and  that  the  object  of  the  communication  was 
to  aflFord  the  latter  the  opportunity  of  going  to  his  relative, 
it  would  be  sufficient,  without  further  notice,  to  render  the 
company  liable  for  damages  for  any  mental  suffering  that 
should  result  to  him  from  his  being  deprived  of  the  consola- 
tion which  his  visit  would  have  afforded,  provided  the  negli- 
gence of  the  company  in  failing  to  make  a  prompt  delivery 
was  the  cause  of  the  injury.  That  case  has  been  followed  at 
the  present  term:  Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66; 
an'e,  p.  25. 

It  was  not  the  purpose  of  the  court,  in  the  cases  cited,  to 
depart  from  the  ruling  that  in  these  actions  only  such  dam- 
ages are  recoverable  as  were  in  contemplation  of  the  parties 
at  the  time  the  contract  was  made.  We  held  merely  that 
from  the  face  of  the  messages  in  those  cases,  the  company  was 
to  be  presumed  to  have  contemplated  the  damages  which  were 
claimed  to  have  resulted  from  the  breach  of  the  contract  of 
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<Ielivery.  That  rule  cannot  be  applied  in  the  case  before  us. 
There  is  nothing  upon  the  face  of  the  message  under  consid- 
eration to  apprise  the  company  either  that  plaintiff  had  a 
wife,  or  that  she  was  at  Highland  Station,  or  that  the  object 
of  the  communication  was  to  afford  information  upon  which 
she  was  expected  to  act. 

Tiiere  was  no  evidence  that  any  extrinsic  notice  was  given 
to  the  agent  who  received  the  message  for  transmission,  and 
who  made  the  contract  on  behalf  of  the  company.  In  order 
to  surmount  the  difficulty  of  a  want  of  notice  to  the  contracting 
agent  of  the  alleged  object  of  the  message,  it  was  alleged,  and 
proof  was  offered  to  show,  that  the  agent  at  Highland  was  ac- 
quainted with  the  plaintifi"  and  his  wife,  and  knew  that  the 
message  referred  to  her  father.  We  need  not  decide  whether 
or  not  notice  at  that  end  of  the  line  would  be  sufficient;  for 
should  we  hold  the  affirmative  of  that  question,  we  should 
gtill  be  bound  to  decide  that  the  facts  known  to  the  agent 
at  Highland  would  not  affect  the  case,  because  the  mes- 
sage does  not  indicate  that  it  was  expected  that  Mrs.  Kirk- 
patrick should  go  to  Galveston  as  the  result  of  the  information 
conveyed.  There  is  nothing  in  the  language  to  show  that  it 
was  intended  for  the  wife's  benefit,  or  that  necessarily  suggested 
this  to  the  agent,  although  he  may  have  known  both  the  lady 
and  her  father.  The  message  suggests  only  that  it  was  sent 
for  the  benefit  of  the  person  addressed,  and  of  "Ferdinand," 
who  was  shown  to  be  the  brother-in-law  of  the  plaintiff,  and 
the  agent  knew  nothing  bearing  upon  the  case,  except  that  the 
plaintiff  had  a  wife,  and  that  the  information  related  to  her 
father. 

It  follows,  from  what  has  been  said,  that  we  are  of  opinion 
that  appellant's  assignments  of  error  are  well  taken.  The 
petition  sought  expressly  to  recover  for  the  injury  done  to  the 
wife  only,  and  failed  to  show  a  state  of  facts  from  which  it 
could  be  legally  inferred  that  damages  to  her  feelings  were  in 
contemplation  of  the  parties  at  the  time  the  contract  was 
made.  The  charges  requested  which  also  presented  this  view 
of  the  law  of  the  case  should  have  been  given. 

For  the  errors  pointed  out  by  the  appellant's  assignments, 
the  judgment  is  reversed,  and  the  cause  remanded. 

Thb  principal  case  ls  distingoishable  from  Western  Union  Tel.  Co.  v. 
Moore,  76  Tex.  66,  ante,  p.  25,  the  two  cases  being  diametrically  opposite 
as  to  the  facts  underlying  them.  In  that  case,  a  sister  sent  a  message  to  her 
brother,  relating  to  another  brother,  who  was  sick,  the  message  being  worded 
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thas:  "Billie  is  very  low;  come  at  once."  The  appellee  therein  sued  the 
telegraph  company  for  a  failare  to  deliver  the  message  promptly,  claiming 
damages  for  his  mental  anguish  and  suffering,  alleged  to  have  been  caused 
by  hia  failing  to  arrive  at  the  bedside  of  his  sick  brother  before  his  death. 
Upon  the  authority  of  Westej-n  Union  TeL  Co.  v.  Adams,  75  Tex.  531,  16 
Am.  St.  Rep.  920,  and  Westeiti  Union  Tel.  Co.  v.  Feegles,  75  Tex.  537,  the 
court  decided  that  the  message  was,  upon  its  face,  sufficient  to  put  the  com« 
pany  upon  inquiry  as  to  the  relationship  of  the  parties,  and  the  importance 
of  the  message,  and  that  damages  were  properly  recoverable  for  mental 
anguish  resulting  from  a  failure  to  promptly  deliver  it. 


Mallory  &  Co.  V.  Smith. 

[76  Texas,  262.] 
•Varehouskmbn  —  Damages  fob  Injury  from  NsoLiaENTLT  Storxmo 
Freight.  —  Where  a  warehouseman  receives  heavy  freight,  and  stores 
it  in  such  a  negligent  manner  that  the  consignee  or  his  agent,  while  ex- 
ercising reasonable  care,  and  without  negligence,  is  injured  in  attempt* 
ing  to  remove  it,  the  warehouseman  is  liable  in  damages  for  the  injury 
received. 

Willie,  Matt,  and  Bollinger,  for  the  appellants. 

L.  E.  Trezevant,  for  the  appellee. 

Gaines,  A.  J.  The  appellee  brought  this  suit  in  the  court 
below  to  recover  of  appellant,  a  corporation,  damages  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  the  negligence 
of  its  employees. 

The  undisputed  facts,  as  shown  by  the  testimony  adduced 
upon  the  trial,  are,  that  the  appellant,  as  a  common  carrier, 
transported  to  the  city  of  Galveston  certain  boxes  of  copper, 
and  deposited  them  in  its  warehouse  for  delivery  to  the  con- 
signee. The  boxes  were  each  about  six  feet  long,  four  feet 
wide,  and  four  or  five  inches  thick,  and  each  weighed  five 
hundred  or  six  hundred  pounds.  When  placed  in  the  ware- 
house, they  were  set  up  perpendicularly,  upon  their  edges. 
The  consignee,  being  ready  to  receive  the  freight,  employed 
the  appellee,  who  was  a  drayman,  to  haul  it  to  its  destina- 
tion. Appellee  went  to  the  warehouse,  and  upon  his  placing 
his  hand  upon  one  of  the  boxes,  or  laying  hold  of  it,  it  imme- 
diately toppled  over  and  fell.  In  its  fall,  it  caught  his  leg 
between  it  and  a  post,  and  caused  a  fracture  of  the  limb.  As 
to  the  degree  of  force  which  was  applied  to  the  box,  and  as  to 
his  intention  in  placing  his  hand  upon  it,  the  evidence  wag 


Feb.  1890.]  Mallory  &  Co.  v.  Smith.  41 

conflicting.  The  agent  of  the  consignee  accompanied  ap- 
pellee to  the  warehouse,  and  was  present  when  the  accident 
occurred. 

Appellee  testified,  in  his  own  behalf,  that  he  did  not  know 
the  character  of  the  freight  to  be  handled,  and  that,  after  en- 
tering the  warehouse,  he  merely  placed  his  hand  upon  the 
box  for  the  purpose  of  identifying  it,  and  asked  the  agent 
the  question,  "Is  this  to  go?"  and  that  all  the  boxes  at  once 
fell.  Hinckeldey,  the  agent  who  employed  appellee,  testified 
that  he  told-  appellee,  at  the  time  of  the  employment,  that 
the  freight  to  be  handled  was  three  heavy  boxes  of  copper, 
and  some  other  articles.  He  further  testified:  "Smith  went 
up  to  the  first  box,  and  as  soon  as  he  lifted  it,  the  boxes  all 
came  over." 

Upon  cross-examination,  he  said:  "When  he  (Smith)  saw 
them,  he  said  he  did  not  believe  they  were  so  very  heavy, 
and  he  went  up  to  one  of  them,  and  put  his  hand  on  one,  and 
sort  of  moved  it,  and  it  fell  over." 

There  was  evidence  that  it  required  as  many  as  four  men 
to  place  one  of  said  boxes  on  a  dray,  and  that  one  man  should 
not  have  attempted  to  move  them  without  assistance.  There 
was  also  testimony  to  the  efiect  that  such  boxes,  when  laid 
flat,  were  very  difficult  to  handle,  and  that  it  was  usual  to  set 
them  upon  edge.  The  stevedore  of  appellant,  who  placed  the 
cases  in  the  warehouse,  testified  that  such  was  the  proper  and 
safe  way  to  place  them.  On  the  other  hand,  there  was  evi- 
dence that  the  only  safe  manner  of  placing  them  upon  edge 
was  to  lean  them  against  some  other  object  for  a  support. 

The  judge,  in  his  charge,  first  instructed  the  jury  as  to  what 
was  negligence,  both  on  part  of  a  warehouseman  and  on  part 
of  a  drayman,  and  then  proceeded  as  follows:  "If  you  believe, 
from  the  evidence,  that  the  defendants,  or  their  employees, 
were  guilty  of 'negligence  in  the  manner  of  stacking  the  boxes 
of  copper,  and  that  such  negligence  caused  an  injury  to  the 
plaintiff",  then  the  plaintiff"  would  be  entitled  to  a  verdict  for 
his  damages,  unless  you  believe,  from  the  evidence,  that  the 
plaintiff",  by  his  own  negligence,  contributed  to  his  own  inju- 
ries. The  burden  of  proof  is  upon  the  plaintiff"  to  show  that 
he  has  been  injured  by  the  negligence  of  the  defendant  com- 
pany or  its  employees.  If  you  believe,  from  the  evidence, 
that  the  plaintiff,  by  his  own  negligence,  contributed  to  his 
injuries,  the  plaintiff  cannot  recover  any  damages,  even  if  the 
defendant  company  was  also  guilty  of  negligence."     After 
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stating  the  rule  as  to  the  measure  of  damages,  the  charge 
then  continued  as  follows:  "If  you  believe,  from  the  evidence, 
that  the  plaintiff  undertook  to  handle  a  box  or  test  its  weight 
alone,  and  that  ordinary  prudence  would  have  dictated  a  dif- 
ferent action,  and  that  such  action  on  part  of  plaintiff  was 
negligence  proximately  contributing  to  plaintiff's  injuries, 
the  verdict  should  be  for  the  defendants." 

The  defendants  then  asked  the  court  to  give  the  following 
special  instructions,  all  of  which  were  refused:  — 

"1.  It  is  the  duty  of  a  carrier  to  safely  transport  and  de- 
liver goods.  Carriers  by  sea  perform  this  duty  when  they 
place  freight  upon  the  wharf,  where  the  consignee  can  take 
the  same,  and  the  consignee  notified  of  the  same.  In  this 
case,  it  being  an  undisputed  fact  that  the  boxes  of  copper 
were  placed  upon  the  wharf,  and  that  the  consignees,  by  their 
agent,  Hinckeldey,  had  assumed  control  of  them,  the  delivery 
was  complete,  and  no  fault  attached  to  the  carrier  for  non- 
delivery. The  question  then  remains  for  you  to  determine 
whether  the  boxes  were  placed  upon  the  wharf  in  the  usual 
and  customary  manner,  in  a  reasonably  safe  position,  and  in 
a  position  to  be  easily  and  readily  handled.  If  you  find, 
from  the  evidence,  that  the  boxes  were  placed  upon  the  wharf 
in  a  reasonably  safe  position,  in  the  usual  and  customary 
manner  for  facility  in  handling,  your  verdict  will  be  for  de- 
fendants. 

"  2.  The  undisputed  facts  in  this  case  show  that  the  boxes 
had  been  landed  on  the  wharf,  that  the  consignees  thereof  had 
been  notified  and  had  taken  control  of  them  for  the  purpose  of 
removing  them  from  the  wharf,  and  that  the  accident  oc- 
curred while  they  were  being  handled  by  the  agent  of  the 
consignees  and  the  drayman  employed  by  said  agent.  This 
relieves  the  defendants  from  liability,  and  you  will  therefore 
find  for  defendants. 

"3.  The  court  charges  the  jury  that  the  plaintiff  cannot 
recover  if  his  own  negligence  contributed  to  the  accident, 
because  it  is  a  principle  of  law  that  an  injured  person  cannot 
have  damages  if  his  own  acts  of  negligence,  omission,  or 
commission  aided  to  bring  about  the  result  he  complains  of. 
It  was  t^e  duty  of  the  plaintiff  to  have  used  reasonable  cau- 
tion and  care  to  avoid  the  accident;  and  if  3'ou  find,  from 
the  evidence,  that  the  plaintiff,  either  through  carelessness, 
recklessness,  overconfidence,  or  from  the  omission  to  perform 
reasonably  cautious  and  prudent  act  or  acts,  contributed  to 
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the  accident,  he  cannot  recover,  even  though  the  defendants 
may  have  been  negligent  in  the  first  instance. 

"4.  In  delivering  freight,  the  carrier  is  not  an  insurer 
against  accidents  to  other  parties.  He  is  only  called  upon  to 
place  freight  upon  wharves  or  other  landings,  in  the  usual,  cus- 
tomary manner,  and  in  a  reasonably  safe  position  to  be  easily 
handled;  and  if  he  does  this,  he  is  not  responsible  to  any  per- 
son who  may  accidentally  be  injured  from  handling  said 
freight." 

"6.  The  burden  of  proving  negligence  rests  on  the  party  al- 
leging it,  and  where  a  person  charges  negligence  on  the  part 
of  another  as  a  cause  of  action,  he  must  prove  the  negligence 
by  a  preponderance  of  eviderice. 

"  7.  If  you  believe,  from  the  evidence,  that  the  plaintifiF  un- 
dertook to  handle  or  test  the  weight  of  the  boxes  of  copper 
alone,  and  that  ordinary  prudence  would  have  dictated  that 
more  than  one  man  should  have  been  used  for  such  purpose, 
and  that  such  action  on  the  part  of  plaintiff  proximately 
contributed  to  the  injury,  then  you  will  find  for  the  defend- 
ants." 

The  refusal  to  give  each  of  these  instructions  is  made  the 
subject  of  a  separate  assignment  of  error.  The  charges,  as 
propositions  of  law,  with  the  exception  of  the  second,  are  cor- 
rect; but  so  far  as  they  were  applicable  to  any  phase  of  the 
case,  we  think  they  were  substantially  given  in  the  main 
charge.  So  much  of  the  first  instruction  as  related  to  the  duty 
of  common  carriers  was  not  applicable  to  any  issue  presented 
by  the  pleading  or  the  evidence.  The  defendants  were  not 
charged  with  liability  growing  out  of  the  neglect  of  any  duty 
as  a  common  carrier.  The  same  may  be  said  of  the  fourth. 
The  charge  given  upon  the  burden  of  the  proof  and  that  upon 
contributory  negligence  were  all  that  could  reasonably  be  re- 
quired; therefore  the  court  did  not  err  in  refusing  the  third, 
sixth,  and  seventh  requests.  The  second  charge  requested  is 
erroneous,  and  was  also  properly  refused.  It  would  have  ab- 
solved the  defendants  from  any  liability,  although  the  boxes 
may  have  been  stored  in  the  warehouse  in  such  a  negligent 
manner  that  they  were  likely  to  inflict  injury  upon  any  one 
who  was  called  upon  to  move  them,  however  careful  such  per- 
son may  have  been  in  making  the  attempt. 

There  are  several  assignments  of  error  which  relate  to  the 
ruling  of  the  court  in  refusing  to  grant  the  motion  for  a  new 
trial.     They  are  substantially  based  on  two  propositions:  1. 
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That  the  evidence  failed  to  show  negligence  on  part  of  the 
defendants'  employees;  and  2.  That  it  did  show  negligence 
on  part  of  the  plaintiff,  contributing  to  the  injury.  We  do  not 
assent  to  either  proposition.  We  think  that  a  box  of  the  weight 
and  dimensions  of  that  which  caused  the  injury  in  this  case  is 
dangerous  to  any  one  who  may  come  in  contact  with  it  when 
it  is  set  upon  its  edge  without  any  lateral  support.  The  jury 
were  certainly  authorized  to  infer  this  from  the  testimony  in 
the  case.  Tliey  were  authorized,  too,  to  find  that  the  danger 
could  have  been  easily  and  conveniently  obviated  by  placing 
the  box  upon  its  edge,  and  resting  it  in  an  inclined  position 
upon  some  other  object.  Such  being  the  case,  it  was  negligent 
to  leave  them  without  support.  Nor  is  the  verdict  without 
evidence  to  support  it  on  the  issue  of  contributory  negligence. 
Even  disregarding  his  own  testimony,  we  think  the  jury  may 
have  been  justified  in  concluding  that  he  was  not  negligent 
in  attempting  to  move  or  to  test  the  weight  of  the  boxes. 
It  appears,  from  the  evidence,  that  freight  of  the  dimensions 
and  weight  of  these  cases  was  rather  unusual;  and  it  does 
not  appear  that  plaintiff  had  had  any  experience  in  handling 
boxes  of  copper  of  such  size  and  shape. 

While  we  think  the  testimony  leaves  no  doubt  that  the 
boxes  as  placed  upon  edge  were  unsafe,  we  caimot  say  that 
the  danger  was  so  obvious  to  a  person  inexperienced  in  han- 
dling packages  of  a  like  character  as  to  require  the  jury  to  find 
that  it  was  negligent  in  plaintifT  to  attempt  to  remove  them. 
The  jury,  however,  may  have  found  that  he  did  not  make  such 
attempt,  but  that  he  merely  placed  his  hand  on  the  box  for  the 
purpose  of  identity. 

There  is  an  assignment  of  error  which  complains  of  the  re- 
fusal of  the  court  to  admit  certain  testimony,  but  the  excep- 
tion by  which  it  was  sought  to  reserve  the  question  appears  only 
in  the  statement  of  facts,  which  was  filed  after  the  adjournment 
of  the  term;  therefore  it  cannot  be  considered. 

We  find  no  error  in  the  judgment,  and  it  is  afiBrmed. 


Negligence. — The  owner  of  premises  is  liable  in  damages  to  one  who, 
nsing  due  care,  comes  thereon  at  the  invitation  or  inducement,  express  or 
implied,  of  such  owner,  on  any  business  to  be  transacted  with  or  permitted 
by  him,  for  injuries  occasioned  by  the  unsafe  condition  of  the  premises  suf- 
fered by  the  owner  negligently  to  exist:  Donaldson  v.  Wilson,  60  Mich.  36;  1 
Am.  St.  Rep.  4S7,  and  cases  cited  in  note  489,  490. 
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Common  Carrier  cannot  Excuse  Himself  itor  FAn.iTRE  to  Carry  and 
deliver  because  prevented  by  human  agency  not  under  his  control,  with- 
out fault  on  his  part;  but  if  property  is  wholly  lost  or  partially  decayed 
through  some  inherent  quality,  without  fault  on  the  part  of  the  carrier, 
this  will  excuse  the  failure  to  safely  carry  and  deliver. 

Common  Carriers — Delay  Caused  by  Strikes  or  Mobs. — A  common 
carrier  is  not  liable  for  loss  or  damage  naturally  resulting  from  delay  in 
delivering  freight,  caused  by  mobs  or  a  strike  of  employees,  accompanied 
by  intimidation  and  violence  which  could  not  be  prevented  or  suppressed 
by  the  carrier  or  the  civil  authorities.  All  that  is  required  of  the  cJirrier 
in  such  case  is,  that  he  shall  exercise  due  care  and  diligence  to  guard 
against  the  delay,  and  omit  no  reasonable  effort  to  secure  the  safety  oi 
the  property. 

SJiepard  and  Miller,  for  the  appellant. 

B.  P.  AyreSy  for  the  appellee. 

Stayton,  C.  J.  A  further  consideration  of  this  case  induces 
ns  to  believe  that  the  former  disposition  made  of  it  was  erro- 
neous, and  the  motion  for  rehearing  is  sustained. 

Appellee  brought  this  action  to  recover  damages  resulting 
from  delay  in  transporting  a  car-load  of  lemons,  received  by 
appellant  from  another  railway  company  at  Rosenburg  Junc- 
tion, to  be  transported  to  Fort  Worth. 

He  alleged  if  the  lemons  had  been  transported  within  a 
reasonable  time  they  would  have  reached  Fort  Worth  on  Sep- 
tember 27th,  at  which  time  they  were  then  worth  in  the  market 
twelve  dollars  per  box,  but  that  they  were  not  delivered  at  Fort 
Worth  until  October  2d,  when  they  were  worth  in  the  market 
only  four  dollars  per  box,  and  that  by  reason  of  this  delay  he 
was  damaged  two  thousand  dollars,  there  being  250  boxes. 

He  further  alleged  that  the  lemons  were  shipped  from  New 
Orleans  in  a  ventilated  car,  as  was  necessary  for  their  pres- 
ervation, but  that  while  en  route  they  were  transferred  fron> 
that  to  a  close  car,  whereby  they  were  caused  to  heat  and  rot, 
and  that  from  this  cause  fifty  boxes  were  lost,  for  which  he 
asked  six  hundred  dollars  as  damages. 

He  further  alleged  that  he  was  compelled  to  assort  the 
lemons  after  they  were  received  at  Fort  Worth,  which  cost 
him  fifty  cents  per  box,  and  this  he  also  sought  to  recover. 

The  petition  then  proceeds  as  follows:  "Wherefore  plaintiff 
avers  and  charges  that  by  reason  of  said  unreasonable  delay 
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in  the  transportation  and  delivery  of  said  lemons  as  aforesaid, 
and  the  depreciation  of  the  price  thereof  as  aforesaid,  and  the 
transferring  said  lemons  from  said  ventilated  car  to  said  close 
car  as  aforesaid,  he  has  been  damaged  in  the  sum  of  $2,725," 
for  which  he  prays  judgment. 

Defendant  answered  by  a  general  denial,  and  further  spe- 
cially pleaded  as  follows:  — 

'*  And  for  further  and  special  answer,  the  defendant  says 
that  if  it  ever  received  the  fruit  described  in  plaintiff's  peti- 
tion, the  same  was  received  by  it  at  Rosenburg  Junction,  from 
the  Galveston,  Harrisburg,  and  San  Antonia  Railway  Com- 
pany, and  was  immediately  forwarded  from  said  station  in 
said  car  in  which  the  same  had  been  delivered  to  defendant, 
without  opening  the  same;  that  the  said  car-load  of  fruit  was 
carried  with  speed  and  safety  to  the  city  of  Temple,  in  Bell 
County,  through  which  it  had  to  pass  to  be  delivered  to  plain- 
tiff at  Forth  Worth;  that  said  car  on  its  arrival  at  Temple 
was  taken  from  the  train  and  side-tracked  by  a  mob  of  persons 
who  at  the  time  were  engaged  in  a  riot  in  the  said  city  of 
Temple,  and  in  the  removal  and  destruction  of  defendant's 
property,  including  its  road-bed,  rolling  stock,  freight,  etc.,  at 
said  place;  that  said  rioters  were  in  great  force  and  number, 
and  that  it  was  impossible  for  defendant,  with  its  agents  and 
employees,  to  resist  them  or  dispossess  them  of  defendant's 
property;  that  when  the  plaintiff's  fruit  arrived  at  Temple  in 
the  said  car,  the  said  rioters  immediately  stopped  thetraiti  and 
car  bearing  the  said  fruit,  and  took  possession  thereof  and  out 
of  the  control  of  defendant,  with  overpowering  force  and  arms, 
and  against  its  protest,  and  notwithstanding  its  strenuous  and 
exhausting  efforts  to  prevent  the  same;  that  said  rioters  un- 
coupled the  cars  and  forced  said  car  of  fruit  upon  aside-track, 
where  by  overwhelming  force  and  arms  and  violence,  for  the 
space  of,  to  wit,  five  days,  they  held  possession  of  the  same^ 
refusing  to  permit  the  defendant  to  remove  the  same,  and 
using  force  and  violence  to  prevent  defendant  and  its  agents 
and  emplo^'ees  from  mov'ng  said  car,  as  it  then  offered  and 
wished  and  was  ready  to  do. 

"  Defendant  says  that  it  had  remaining  in  its  employ,  at 
and  during  said  time,  a  suflicient  number  of  competent  em- 
ployees, who  would  have  moved  its  trains,  and  carried  said 
car  of  fruit  and  other  freight,  had  it  not  been  prevented  by 
the  force  and  violence  herein  charged.  Defendant  made  every 
possible  effort  to  resume  control  of  its  property,  and  to  mov« 
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its  said  trains,  and  ship  the  car  bearing  plaintiflf's  fruit,  and 
through  its  manager  and  agents,  appealed  to  city,  county,  and 
state  authorities  and  officers  for  assistance  and  foi'ce  to  con- 
trol said  riot  and  the  prevailing  unlawful  force,  and  to  assist 
defendant  to  repossess  itself  of  its  property,  and  to  pursue  its 
lawful  business.  But  defendant  says  that  neither  the  city, 
county,  nor  state  officers  and  authorities  were  able  to  furnish 
sufficient  force  to  subdue  said  riot  and  dispossess  said  rioters, 
and  drive  them  from  the  occupation  of  defendant's  property; 
that  this  state  of  affairs  existed  for  the  space  of,  to  wit,  five 
days,  during  which  the  plaintiff's  fruit  was  in  the  control  and 
in  the  possession  of  said  rioters,  and  could  not  be  handled  or 
transported  by  defendant;  that  immediately  after  the  cessa- 
tion of  said  riot  and  the  dispersion  of  said  rioters,  which 
occurred  at  the  end  of,  to  wit,  five  days,  the  defendant  imme- 
diately recovered  its  property  and  freight,  and  took  possession 
of  said  car,  and,  as  soon  as  it  was  possible,  transported  the 
same  to  its  destination,  namely,  the  city  of  Fort  Worth,  in 
Tarrant  County,  where  it  delivered  the  same  at  once  to  plain- 
tiff. Wlierefore  defendant  says  that  it  has  not  been  guilty  of 
any  negligence  in  and  about  said  transportation  of  said  car, 
and  said  delay  was  not  due  to  the  negligence  of  its  duties  by 
defendant,  but  solely  and  wholly  and  entirely  to  the  act  of 
the  said  rioters  and  unlawful  persons,  and  to  the  inability  of 
the  peace-officers  of  the  city  of  Temple  and  county  of  Bell 
and  state  of  Texas  to  disperse  the  said  rioters,  and  restrain 
them  from  acts  of  violence,  and  permit  the  defendant  to  pur- 
sue its  ordinary  and  peaceful  avocation.  And  all  this  the 
defendant  is  ready  to  verify,  and  prays  judgment." 

The  plaintiff  filed  a  general  demurrer  to  this  plea,  as  setting 
up  no  lawful  defense,  which  was  sustained  by  the  court. 

There  was  a  judgment  for  the  plaintiff,  from  which  this  ap- 
peal is  prosecuted.  From  the  statement,  it  will  be  seen  thut 
plaintiff  based  his  claim  for  damages  mainly  on  the  ground 
that  there  was  an  unreasonable  delay  in  the  transportation  of 
the  lemons. 

If  a  defense  to  a  claim  for  damages  resulting  from  such  a 
cause,  other  than  inevitable  accident  or  the  act  of  God,  can 
prevail,  there  can  be  no  doubt  that  the  answer  sets  up  such  a 
defense;  and  if  a  good  defense  to  any  part  of  plaintiff's  claim 
was  set  up  in  the  answer,  it  was  error  to  sustain  a  demurrer 
to  it. 

Under  the  statutes  of  this  state,  the  liabiltv  of  the  common 
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carrier  is  that  imposed  by  the  rules  of  the  common  law.  "  He 
is  liable  not  only  for  losses  occasioned  by  secret  theft  or  em- 
bezzlement, but  for  those  inflicted  by  highway  robbery,  by  the 
spoliation  and  outrages  of  mobs,  rioters,  and  insurgents. 
The  most  resistless  conflagration,  if  occasioned  by  human 
agency,  without  any  negligence  whatever  on  the  part  of  the 
carrier,  will  furnish  no  valid  ground  of  exemption  ":  Cheval- 
Her  V.  Straham,  2  Tex.  123;  47  Am.  Dec.  639. 

For  failure  to  carr\-  and  deliver,  the  carrier  cannot  excuse 
himself  by  reason  of  the  fact  that,  through  human  agency  not 
under  his  control,  this  was  prevented  without  fault  on  his 
part;  but  if  the  property  be  wholly  lost  or  partially  decayed 
through  some  inherent  quality,  without  fault  on  the  part  of 
the  carrier,  this  will  excuse  the  failure  safely  to  carry  and  de- 
liver; for  the  operation  of  the  laws  of  nature  working  destruc- 
tion or  loss  furnish  the  same  excuse  as  do  tempest,  lightning, 
or  other  cause  termed  the  act  of  God. 

The  reasons  on  which  the  common-law  rule  is  based  are  thus 
stated  by  two  English  judges,  whose  knowledge  of  the  ground- 
work of  that  system  has  never  been  questioned:  — 

In  Forward  v.  Pittard,  1  Term  Rep.  27,  the  reasons  are  tlius 
stated  by  Lord  Mansfield:  "  But  to  prevent  litigation,  collu- 
sion, and  the  necessity  of  going  into  circumstances  impossible 
to  be  unraveled,  the  law  presumes  against  the  carrier,  unless  he 
shows  that  it  was  done  by  the  king's  enemies,  or  by  such  act 
as  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightning,  and  tempests.  If  an  armed  force  come  to  rob  the 
carrier  of  the  goods,  he  is  liable;  and  a  reason  is  given  in  the 
books,  which  is  a  bad  one,  viz.,  that  he  ought  to  have  a  sufli- 
cient  force  to  repel  it;  but  that  would  be  impossible  in  some 
cases,  as,  for  instance,  in  the  riots  in  the  year  1780.  The  true 
reason  is,  for  fear  it  may  give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed  on  purpose,  and  share  the 
spoil." 

The  reasons  are  thus  stated  by  Best,  C.  J.,  in  Railey  v. 
Homey  5  Bing.  550:  "  When  goods  are  delivered  to  a  carrier 
they  are  usually  no  longer  under  the  eye  of  the  owner;  he  sel- 
dom follows  or  sends  any  servant  with  them  to  their  place  of 
destination.  If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or 
by  thieves  in  collusion  with  them,  the  owner  would  be  unable 
to  prove  either  of  these  causes  of  loss;  his  witnesses  must  be 
the  carrier's  servants,  and  they,  knowing  that  they  could  not 


Feb.  1890.]      Gulf  etc.  Railway  Co.  v.  Levi.  49 

be  contradicted,  would  excuse  tbeir  masters  and  themselves. 
To  give  due  security  to  the  property,  the  law  has  added  to  that 
responsibility  of  a  carrier  which  immediately  rises  out  of  his 
contract  to  carry  for  a  reward  —  namely,  that  of  taking  all 
reasonable  care  of  it  —  the  responsibility  of  an  insurer.  From 
his  liability  as  an  insurer  the  carrier  is  only  to  be  relieved  by 
two  things,  both  so  well  known  to  all  the  country  when  they 
happen  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not;  namely,  the  act 
of  God  and  the  king's  enemies." 

The  same  reasons  do  not  apply  when  the  thing  is  actually 
transported  and  delivered,  although  when  delivered  it  may  be 
greatly  diminished  in  value  by  a  fall  in  the  market  price,  or 
its  value  partially  or  entirely  destroyed  by  reason  of  its  inhe- 
rent perishable  nature  which  has  worked  its  partial  or  entire 
destruction  while  in  transit. 

The  rule  is  thus  stated  by  a  recent  text-writer,  in  accord- 
ance with  the  views  expressed  by  many  others:  "  But  the 
reasons  upon  which  the  extraordinary  responsibility  of  the 
common  carrier  for  the  safety  of  the  goods  is  founded  do  not 
require  that  the  same  responsibility  should  be  extended  to  the 
time  occupied  in  their  transportation.  The  danger  of  loss  by 
robbery  or  embezzlement,  or  theft  by  collusion  and  fraud  on 
his  part,  has  no  application  when  the  mere  time  of  the  carnage 
is  concerned.  'His  first  duty,'  it  is  said,  'is  to  carry  the 
goods  safely,  and  the  second,  to  deliver  them;  and  it  would  be 
very  hard  to  oblige  the  carrier,  in  case  of  any  obstruction,  to 
risk  the  safety  of  the  goods  in  order  to  prevent  delay.  His 
duty  is  to  deliver  the  goods  within  a  reasonable  time,  which  is 
a  terra  implied  by  the  law  in  the  contract  to  deliver,  as  Tindal, 
C.  J.,  puts  it  when  he  says,  "the  duty  to  deliver  within  a  rea- 
Bonable  time  being  merely  a  term  ingrafted  by  legal  implication 
upon  the  promise  or  duty  to  deliver  generally."  In  this  re- 
spect, therefore,  the  common  carrier  stands  upon  the  same 
ground  with  other  bailees,  and  may  excuse  delay  in  delivery 
of  the  goods  by  accident  or  misfortune,  although  not  inevitable 
or  produced  by  the  pct  of  God.  All  that  can  be  required  of 
him  in  such  an  emergency  is,  that  he  shall  exercise  due  care 
and  diligence  to  guard  against  the  delay,  and  that  if  it  occur 
without  his  fault  or  negligence,  he  shall  omit  no  reasonable 
efforts  to  secure  the  safety  of  the  goods'  ":  Hutchinson  on  Car- 
riers, sec.  330.     See  also  sees.  292,  331-335. 

Many  cases  are  cited  in  the  notes  illustrative  of  the  appli- 
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cation  of  this  rule,  and  we  will  briefly  refer  to  some  more 
recent. 

In  Hass  v.  Railroad  Company,  35  Am.  &  Eng.  R'y  Cas.  572, 
it  was  held  that  the  company  was  not  liable  for  loss  resulting 
from  delay  in  delivering  freight,  caused  by  a  strike  of  its 
employees,  accompanied  by  intimidation  and  violence  which 
could  not  be  prevented  or  suppressed  by  the  company  or  civil 
authorities.  The  loss  in  that  case  resulted  from  a  fall  in  the 
market  price  between  the  time  the  freight  would  ordinarily 
have  been  delivered  but  for  the  obstruction  and  the  time  when 
it  was  delivered. 

In  the  case  of  Geismer  v.  Lake  Shore  etc.  R'y  Co.,  102  N.  Y.  563, 
55  Am.  Rep.  837,  the  same  ruling  was  made,  and  the  case  dis- 
tinguished from  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362;  72 
Am.  Dec.  474;  and  Blackstock  v.  New  York  etc.  R.  R.  Co.,  20 
N.  Y.  48;  75  Am.  Dec.  372.  Case  last  cited,  while  affirming 
the  rule  quoted  from  Hutchinson  on  Carriers,  held  that  the 
fiimple  fact  that  employees  refused  to  work  did  not  relieve  the 
carrier  from  liability  for  failure  to  transport  freight  within 
the  usual  time. 

Pittsburgh  etc.  R'y  Co.  v.  Hollowell,  65  Ind.  189,  32  Am.  Rep. 
63,  was  a  case  in  which  the  carrier  was  sought  to  be  held 
liable  for  failure  to  receive  and  transport  freight  within  the 
usual  time,  and  the  company  set  up  a  defense  similar  to  that 
urged  in  the  case  before  us.  After  stating  the  rule  as  to  the 
liability  of  carrier  for  failure  to  deliver  at  place  of  destina- 
tion, the  court  said:  "  But  this  strict  rule  contended  for  by  the 
appellee  is  applicable  to  common  carriers  only  after  they  have 
received  the  goods  for  transportation  and  fail  to  deliver  them 
at  their  destination,  or  when  they  are  lost.  In  cases  like  the 
present,  for  delay  in  receiving  and  carrying  the  goods,  the  car- 
rier is  not  an  insurer,  and  is  bound  only  by  the  general  rule  of - 
liability  for  a  breach  of  his  contract  or  of  his  public  duty  as  a 
carrier,  and  may  be  excused  for  delay  in  receiving  the  goods, 
or  in  transporting  them  after  they  have  been  received,  when- 
ever the  delay  is  necessarily  caused  by  unforeseen  disaster 
which  human  prudence  cannot  provide  against,  or  by  accident 
not  caused  by  the  negligence  of  the  carrier,  or  by  thieves  or 
robbers,  or  an  uncontrollable  mob." 

In  Pittsburgh  etc.  R.  R.  Co.  v.  Hazen,  84  111.  36,  25  Am.  Rep. 
422,  it  was  held  competent  for  the  carrier  to  show,  in  a  suitfoi* 
damages  resulting  from  delay  in  the  transit  of  freight,  that  th<t 
delay  was  caused  solely  by  irresistible  violence  of  men  who 
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were  not  in  the  employment  of  the  company,  and  thnt  when 
employees  suddenly  refused  to  work,  and  were  discharged  and 
others  employed,  who  were  prevented,  by  lawless  violence  of 
those  discharged,  from  doing  duty,  the  company  was  not  liable 
for  delay  thus  caused. 

The  case  of  Lake  Shore  etc.  Ry  Co.  v.  Bennett,  89  Ind.  457,  ap- 
proves the  rule  asserted  in  Pittsburgh  etc.  R'y  Co.  v.  Hollowellj 
65  Ind.  189,  32  Am.  Rep.  63,  though  the  case  was  one  under 
contract. 

Many  cases  might  be  cited  in  which  carriers  have  been  held 
not  liable  for  injury  resulting  solely  from  delay,  when  this 
was  shown  to  have  been  caused  by  misfortune  or  accident,  not 
such  as  would  relieve  the  carrier  for  loss  of  freight  or  failure 
to  deliver  it. 

We  are  of  opinion  that  the  answer  excluded  presented  a 
good  defense  to  so  much  of  the  action  as  sought  to  recover 
damages  for  decline  in  market  price  of  lemons  during  time  of 
transit. 

It  may  be  true  that  the  answer  does  not  present  a  defense 
arising  from  the  fact  that  the  lemons  may  have  become  less 
valuable  while  in  transit,  by  reason  of  natural  decay,  without 
fault  on  part  of  carrier;  for  there  is  no  averment  in  the  plead- 
ings of  either  party  that  there  was  any  diminution  in  value 
on  that  account. 

Plaintiff  does  allege  that  they  heated,  and  on  that  account 
rotted  to  a  given  extent,  but  that  was  attributed  to  the  wrong- 
ful act  of  defendant  in  putting  them  in  an  improper  car.  To 
the  extent  the  fruit  may  have  deteriorated  on  account  of  its 
perishing  nature  while  in  transit,  the  facts  pleaded  would 
furnish  a  defense,  if  defendant  bestowed  upon  it  proper  care; 
for  in  such  case  such  a  loss  would  be  attributed  solely  to  the 
decay,  which  the  answer  excuses. 

For  the  error  of  the  court  in  sustaining  the  demurrer,  the 
judgment  will  be  reversed,  and  the  cause  remanded. 


Carriers  ot  Goods.  — A  carrier's  liability  for  the  loss  of  goods,  or  deteri- 
oration thereof,  by  reason  of  a  delay  caused  by  riots,  strikes,  or  mobs,  is  dis- 
ousaed  in  note  to  N orris  v.  Savannah  etc  R'y  Co.,  11  Am.  St.  Rep.  365,  366. 
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Plkading  —  SuFFiciENCT  ov  ANSWER.  —  Where  the  petition  in  an  action 
against  a  company  owning  and  operating  a  freight  tug-boat  alleges  that 
such  company  was  a  carrier  of  passengers,  and  that  plaintiffs'  child  waa 
killed  while  a  passenger  on  such  boat,  an  answer  alleging  that  the  boat 
was  not  a  passenger-boat,  and  that  the  employees  of  the  company  were 
forbidden  to  carry  any  one  as  a  passenger  without  a  special  pernut» 
which  was  not  in  this  case  obtained,  is  sufficient. 

Master  and  Servant  —  Liability  for  Unauthorized  Act  of  Employee. 
—  The  employees  of  a  company  operating  a  freight-boat,  who  are  ex- 
pressly forbidden  to  carry  passengers  upon  it,  have  no  authority  to  bind 
the  company  by  contract  to  carry  passengers. 

Negligence  toward  Minor.  —  It  is  negligence  in  the  owner  of  a  tug-boat 
to  permit  a  minor  child  to  be  aboard,  where  there  is  danger  of  its  being 
drowned,  without  taking  adequate  precautions  to  avoid  all  accidents. 

Master  AND  Servant  —  Liability  for  Unauthorized  Act  of  Emplo.ke. 

—  Where  a  minor  child  is  drowned  through  having  been  invited  aboard 
a  tug-boat  by  the  servants  of  the  owner,  which  act  was  outside  their  au- 
thority, and  against  express  orders,  no  recovery  can  be  had,  if  the  right 
of  action  is  made  to  depend  upon  the  invitation  of  the  owner. 

Master  and  Servant  —  Liability  of  Master  fob  Negligence  of  Servant. 

—  Where  the  master  of  a  tug-boat  leaves  the  control  and  management, 
for  a  time,  to  his  servants  on  board,  the  owner  will  be  liable  for  their 
negligent  act  in  allowing  a  minor  child  on  the  boat,  and  in  a  place  of 
danger,  although  such  act  was  contrary  to  the  express  orders  of  the 
owner. 

Contributory  Negligence  of  Minor  Question  for  Jury.  — The  question 
of  contributory  negligence,  capacity,  intelligence,  and  discretion  in  a 
minor  between  thirteen  and  fourteen  years  of  age  should  be  left  to  the 
jury. 

B.  O^Malley,  Gustave  Cook,  and  A.  C.  Allen,  for  the  appel- 
lants. 

W.  N.  Shaw,  for  the  appellee. 

Gaines,  A.  J.  This  action  was  brought  by  appellants  to  re- 
cover of  appellee,  a  corporation,  damages  for  the  death  of  their 
daughter,  Rosa  Cook,  which  was  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company. 

The  plaintiffs  resided  in  the  city  of  Houston,  near  a  wharf, 
at  which  a  tug-boat  belonging  to  the  defendant  company  was 
accustomed  to  lie.  Rosa,  who  at  the  time  of  her  death  was 
thirteen  years  and  nine  months  old,  had  been  in  the  habit  of 
carrying  milk  from  her  parents'  residence  to  the  boat,  for  the 
use  of  the  captain.  On  the  day  of  her  death,  she  went,  about 
noon,  to  the  boat,  upon  the  same  errand,  and  the  employees 
of  the  boat,  being  at  dinner,  invited  her  on  board  to  dine.    Her 
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little  brother,  who  happened  to  be  passing  near  the  boat  at 
the  time,  was  also  asked  to  come  on  board  to  take  dinner. 
While  they  were  dining,  the  boat  was  cut  loose  from  the  wharf 
and  moved  down  the  stream,  and  while  it  was  in  motion  Rosa 
was  called  by  one  of  the  crew  to  take  coffee.  In«passing  along 
the  side  of  the  boat  she  came  close  to  a  pile  of  wood,  and 
placing  her  hand  upon  it,  one  or  more  billets  fell  and  struck 
her  upon  the  knee  and  precipitated  her  into  the  river,  when  she 
was  drowned. 

It  was  first  alleged,  in  the  petition,  that  the  defendant  com- 
pany was  a  common  carrier  of  freight  and  passengers;  that 
plaintiffs'  daughter,  Rosa,  was  taken  on  board  the  tug-boat  as 
a  passenger,  and  that  her  life  was  lost  while  that  relation  ex- 
isted between  her  and  the  defendant.  But  it  was  also  alleged 
that  she  was  received  upon  the  boat  against  the  will  of  the 
plaintiffs,  as  known  to  the  defendant  company,  and  that 
under  such  circumstance  it  was  an  act  of  negligence. 

The  defendant  filed  an  answer,  in  which,  among  other  things, 
it  was  alleged  that  the  boat  upon  which  the  accident  occurred 
was  not  a  passenger-boat,  but  merely  a  steam-tug,  engaged  in 
the  towing  of  barges  and  lighters  owned  by  the  company,  and 
that  the  employees  of  the  company  were  forbidden  to  convey 
any  one  as  a  passenger  upon  the  boat  without  a  special  pass 
from  the  general  superintendent  of  the  company;  and  that  if 
plaintiffs'  daughter  was  taken  as  a  passenger  upon  said  boat, 
which  was  not  admitted,  but  denied,  she  was  so  received  con- 
trary to  the  rules  and  regulations  of  the  company.  So  much 
of  the  answer  as  alleged  these  facts  was  excepted  to,  and  the 
exceptions  'vere  overruled. 

Appellants'  first  four  assignments  of  error  complain  of  the 
ruling  of  the  court  in  not  sustaining  the  exceptions.  We  are 
of  the  opinion  that  the  allegations  excepted  to  were  a  suSicient 
answer  to  so  much  of  the  petition  as  alleged  that  at  the  time 
of  the  accident  the  relation  of  passenger  and  common  carrier 
existed  between  the  daughter  and  the  defendant.  The  peti- 
tion having  based  the  cause  of  action  upon  two  grounds,  an 
answer  to  either  was  an  answer  to  so  much  of  the  petition,  and 
was  properly  permitted  to  stand. 

Upon  the  trial,  the  defendant  offered  testimony  to  prove  that 
the  steam-tug  was  not  a  passenger-boat;  that  it  was  against 
the  rules  of  the  company  for  the  employees  to  carry  passen- 
gers upon  it  without  a  special  permit,  and  that,  as  a  matter  of 
fact,  no  one  was  allowed  to  be  carried  upon  it  without  such 
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permit.  The  evidence  was  admitted  over  the  objection  of 
plaintiffs,  and  in  its  admission  there  was  no  error.  It  is  the 
privilege  of  any  person  or  company  operating  water-craft  to 
become  a  carrier  of  passengers,  or  not,  as  he  or  they  may  see 
fit.  It  takes  a  contract,  either  express  or  implied,  to  establish 
the  relation  of  carrier  and  passenger,  and  we  do  not  see  that 
the  employees  of  a  company  operating  a  freight-boat,  who  are 
expressly  forbidden  to  carry  pasSengers  upon  it,  have  any  au- 
thority to  bind  the  company  by  such  a  contract.  It  is  entirely 
out  of  the  scope  of  their  employment. 

Cases  may  be  found  in  which  railroad  companies  have  been 
held  bound  by  the  act  of  conductors  of  freight  trains  in  taking 
persons  as  passengers,  although  this  was  prohibited  by  the 
regulations  of  the  company.  We  presume,  however,  that  in 
such  cases  it  has  generally  appeared  that  the  conductors  had 
been  permitted  to  make  a  practice  of  carrying  passengers,  not- 
withstanding the  rule.  We  think  it  was  competent  in  this 
case  for  the  defendant  to  show  that  the  boat  was  but  a  tug, 
and  not  a  passenger-boat;  that  its  employees  were  forbidden 
to  carry  passengers,  and  that  passengers  had  never  been 
carried  upon  it  with  the  consent  of  the  company's  representa- 
tives. The  evidence  tended  to  destroy  so  much  of  the  plain- 
tiffs' testimony  as  was  offered  to  show  that  Rosa  was  a 
passenger. 

The  other  assignments  of  error  complain  of  the  charge  of 
the  court.  They  are  thirteen  in  number,  and  all  the  objec- 
tions to  the  charge  might  have  been  presented  under  one 
assignment  alone.  Therefore  they  need  not  be  considered  in 
detail.  The  court  charged  the  jury,  in  substance,  that  unless 
they  found  that  plaintiffs'  daughter  was  a  passenger  in  de- 
fendant's boat  they  could  not  recover.  In  this  we  think  there 
was  error.  There  is  no  pretense  of  any  express  contract  of 
carriage,  and  we  see  nothing  in  the  testimony  from  which  such 
contract  should  have  been  implied.  It  may  therefore  be 
doubted  whether  it  would  have  been  error  if  the  court  had 
charged  that  the  plaintiffs  had  no  cause  of  action  growing  out 
of,  the  relation  of  carrier  and  passenger.  But  this  was  not  the 
sole  ground  upon  which  a  recovery  was  sought.  As  before 
stated,  the  petition  also  alleged  that  the  company  was  guilty 
of  negligence  in  receiving  the  child  on  board  the  boat  without 
the  consent  of  her  parents.  Although  the  defendant  company 
may  have  owed  the  deceased  no  duty  as  a  passenger,  it  does 
not  follow  that  they  are  not  responsible  for  her  death.     Every 
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person  using  dangerous  machinery  is  under  obligation  to 
operate  it  in  a  careful  manner.  He  may  owe  no  duty  to  one 
who  has  attained  the  years  of  discretion,  and  who  voluntarily 
comes  in  contact  with  it,  to  guard  him  against  dangers  that 
are  apparent.  But  as  to  children  the  rule  is  different:  Evan- 
sich  V.  G.  C,  &  S.  F.  Wy  Co.,  57  Tex.  128,  126;  44  Am.  Rep. 
586.  Not  being  capable  of  exercising  that  degree  of  circum- 
spection in  the  face  of  danger  that  adults  are  expected  to 
use,  a  higher  degree  of  care  must  be  exercised  towards 
them.  If  it  be  negligent  to  leave  dangerous  machinery  in 
a  place  where  children  are  likely  to  tamper  with  it,  with- 
out taking  precautions  to  prevent  them  from  injuring  them- 
selves, we  think  it  equally  negligent  to  permit  them  aboard 
a  tug-boat,  where  there  is  danger  of  their  being  drowned, 
without  taking  adequate  precautions  to  avoid  all  accidents. 

The  facts  of  the  present  case,  however,  suggest  some  further 
questions  for  consideration.  There  was  testimony  that  an  of- 
ficer of  the  defendant  company  had  expressly  ordered  that 
the  children  of  plaintiff  should  not  be  allowed  to  come  upon 
the  boat;  and  it  appears  that  they  were  upon  board  at  the  time 
of  the  accident  by  invitation  of  some  of  the  crew,  but  without 
the  knowledge  of  either  the  captain,  who  was  absent  at  the  time, 
or  of  the  pilot,  who  was  in  charge.  The  act  of  inviting  them 
on  board  was  not  within  the  scope  of  the  authority  of  the  com- 
pany's servants,  and  if  the  right  of  action  depended  upon  the 
invitation,  the  company  should  not  be  held  liable.  But  we 
think  it  was  the  duty  of  the  company  not  to  permit  them  on 
board  if  their  presence  there  was  dangerous. 

When  the  company  left  the  management  of  the  boat  to  its 
servants,  the  duty  devolved  upon  them,  and  it  cannot  be  per- 
mitted to  say  that  their  action  in  allowing  the  children  on  the 
boat  was  contrary  to  orders,  and  that  it  was  not  liable.  A 
master  is  liable  for  the  wrongful  acts  of  his  servant  done 
within  the  scope  of  his  authority,  although  they  be  done  in  dis- 
obedience of  express  orders. 

We  have  thus  far  discussed  this  case  upon  the  theory  that 
the  deceased  daughter  had  not  attained  years  of  discretion. 
We  do  not  wish  to  be  understood  as  holding  this  as  a  matter  of 
law.  In  regard  to  a  child  of  very  tender  years,  it  would  be 
the  duty  of  the  court  to  declare  that  it  could  not  be  held  in 
any  manner  accountable  for  its  conduct.  On  the  other  hand, 
it  has  been  laid  down  "that  at  fourteen  an  infant  is  presumed 


66  Cook  v.  Houston  Direct  Navigation  Co.     [Texas, 

to  have  BuflBcient  capacity  and  understanding  to  be  sensible  of 
danger,  and  to  have  power  to  avoid  it;  and  this  presumption 
ought  to  stand,  until  it  is  overthrown  by  clear  proof  of  the  ab- 
sence of  such  discretion  and  intelligence  as  is  usual  with  in- 
fants of  fourteen  years  of  age":  Nagle  v.  Allegheiiy  etc.  R.  R. 
Co.,  88  Pa.  St.  35;  32  Am.  Rep.  413. 

Without  any  disposition  to  affirm  this  doctrine,  we  need 
only  say  we  are  not  called  upon  to  deny  it.  Whether  any 
arbitrary  presumption  should  be  indulged  as  to  capacity  at 
the  age  of  fourteen,  in  civil  cases,  we  are  not  prepared  to  say. 
We  think,  however,  that  when  the  age  of  the  minor  is  between 
thirteen  and  fourteen  the  question  of  capacity  and  intelligence 
should  be  left  for  the  determination  of  the  jury.  Whether 
Rosa  Cook,  at  the  time  she  boarded  the  tug,  had  the  intelli- 
gence to  appreciate  the  dangers  of  the  situation,  and  the  dis- 
cretion and  circumspection  to  avoid  them,  as  ordinary  adult 
persons  have,  will  be  a  question  to  be  determined.  If  she  had. 
then  the  plaintiffs  cannot  recover. 

But  should  this  question  be  determined  in  the  negative,  the 
right  of  recovery  will  still  depend  upon  the  further  question 
whether  she  was  guilty  of  contributory  negligence,  or  not.  If, 
considering  her  age  and  discretion,  her  act  in  going  near  the 
gunwale  of  the  boat  and  placing  her  hand  upon  a  pile  of  wood 
was  such  as  a  similar  person  of  ordinary  prudence  would  not 
have  done,  she  was  guilty  of  such  negligence  as  would  preclude 
a  recovery. 

The  plaintiffs  testified  that  they  forbade  the  captain  to  re- 
ceive the  children  on  board  the  boat.  On  the  other  hand,  he 
testified  that  he  told  them  not  to  permit  the  children  to  come 
on  board,  and  that  they  answered  that  there  was  no  danger. 
Should  it  be  found,  upon  another  trial,  that  they  consented  for 
their  daughter  to  go  on  board  on  the  day  she  was  drowned, 
they  should  not  recover. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Negligence  —  Contributory — Children.  — The  question  of  the  cap-icity 
of  children  between  the  ages  of  seven  and  fourteen  to  take  care  of  tliuni- 
Belves,  and  failing  to  do  so  to  be  guilty  of  contributory  negligence,  is  for  the 
jury  to  determine,  tinder  all  the  circumstances  of  the  case:  Westhrook  v. 
Mobile  etc.  R.  R.  Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587,  and  particularly 
note  690-596. 

Mastzr  and  Servant  —  Liability  of  Master  for  Acts  of  Servant. 
—  The  master  is  not  answerable  for  the  act  of  his  servant  when  doinp;  some- 
thing which  the  servant  was  not  authorized  to  do,  and  not  within  the  scope 
of  hia  aathority:  Morris  v.  Brown,  111  N.  Y.  318;  7  Am.  St.  Rep.  751,  and 
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note.  Thus  a  railroad  company  is  not  liable  for  injuries  sustained  by  one  who 
rides  upon  an  engine  at  the  request  of  the  engineer,  it  being  outside  of  the 
engineer's  authority  to  allow  persons  to  ride  upon  the  engine:  Chicago  etc.  S'y 
Co.  V.  West,  125  111.  320;  8  Am.  St.  Rep.  380. 

Carriebs  —  Passekgers  —  Freight  Trains. — As  to  the  rights  of  pas- 
sengers riding  upon  freight  trains  with  the  consent  of  or  upon  the  invitation 
of  the  company's  employees,  see  New  York  etc  R'y  Co.  v.  Doane,  115  Ind. 
435;  7  Am.  St.  Rep.  451,  and  note. 


City  of  Houston  v.  Jankowskie. 

[76  Texas,  868.1 

Statute  of  Limitations  —  New  Promise,  when  Insufficient. — An  an- 
nual statement  made  by  the  secretary  of  a  municipality  to  the  city 
council  recognizing  as  valid  bonds  against  the  city  which  on  their  face 
are  barred  by  the  statute  of  limitations  will  not  remove  the  bar  of  the 
statute,  in  the  absence  of  evidence  that  the  secretary  had  authority  to 
make  any  acknowledgment  or  promise  that  would  bind  the  city,  or  tliat 
the  city  council  approved  the  statement,  or  in  any  way  acknowledged 
the  existence  of  the  debt. 

Stattjtk  of  Limitations  —  New  Promise. — An  acknowledgment  from 
which  a  new  promise  is  to  be  implied  which  will  remove  the  bar  of  the 
statute  of  limitations  must  be  made  by  the  debtor  in  writing,  or  by  some 
person  authorized  to  make  it,  and  it  must  be  made  to  the  person  hokbng 
the  claim,  or  to  some  person  acting  for  him.  A  promise  or  acknowledg- 
ment made  to  a  stranger  is  not  sufficient. 

Statute  of  Limitations  —  New  Promise,  when  not  Sufficient.  —  The 
levy  and  collection  of  taxes  by  a  city  to  meet  interest  due  and  create  a 
sinking  fund  is  not  an  acknowledgment  of  or  new  promise  to  pay  any 
particular  bond  or  issue  of  bonds  which  from  their  face  are  barred  by 
the  statute  of  limitations. 

H.  F.  Ring,  for  the  appellant. 

J.  W.  Walker,  for  the  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  against  appel- 
lant to  recover  a  sum  claimed  to  be  due  on  bonds  issued  by 
the  latter,  which  matured  on  November  1,  1879. 

The  action  was  not  brought  until  November  23,  1888,  and 
defendant  pleaded  in  bar  the  statutes  of  limitation. 

For  the  purpose  of  avoiding  the  bar  of  the  statutes  of  limi- 
tation, the  plaintiff  introduced  in  evidence  the  annual  state- 
ments of  the  secretary  of  the  city  of  Houston  for  the  year  1885, 
in  which  the  following  item  appears  under  the  head  of  liabili- 
ties: "M.  Richmond,  past  due  bonds,  two  thousand  six  hun- 
dred dollars."  It  was  admitted  that  the  bonds  on  which  suit 
was  brought  were  a  portion  of  the  two  thousand  six  hundred 
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dollars'  worth  of  bonc!s  described  in  the  annual  statement  as 
"M.  Richmond,  past  due  bonds."  Plaintiff  also  introduced 
the  ordinance  prescribing  the  taxes  and  licenses  to  be  assessed 
and  collected  by  the  city  of  Houston  for  tlie  year  1881,  and 
each  year  thereafter,  and  it  was  admitted  that  the  taxes  col- 
lected by  virtue  of  this  ordinance  were  applied  for  the  purposes 
mentioned  in  the  same,  including  the  payment  of  the  city 
debt. 

The  ordinance  referred  to  levied  a  tax  of  one  per  cent  annu- 
ally on  property  within  the  city  limits,  which,  "when  collected, 
shall  constitute  a  fund  to  be  set  apart  and  held  for  the  pay- 
ment of  the  interest  on  the  various  issues  of  city  bonds  here- 
tofore issued  under  and  by  virtue  of  the  ordinances  and 
resolutions  of  this  and  former  city  councils,  in  the  order  as 
may  be  lawfully  determined,  and  also  for  the  creation  of  a 
sinking  fund  for  the  redemption  of  the  said  bonds." 

The  court  below  held  that  these  facts  took  the  claim  out  of 
the  bar  of  the  statute,  and  entered  judgment  for  principal  and 
interest  as  they  appeared  from  the  bonds.  It  is  claimed  that 
this  was  error. 

In  an  amended  petition  filed  on  April  24,  1889,  it  was 
averred  "  that  all  of  said  bonds  have  been  recognized,  and  the 
justice  of  the  same  has  been  acknowledged  in  writing,  and 
signed  by  the  proper  and  legal  officers  of  the  said  defendant, 
within  the  last  four  years."  If  it  be  conceded  that  this  action 
is  based  on  a  new  promise  or  acknowledgment  from  which  a 
promise  may  be  implied,  do  the  facts  proved  constitute  such 
acknowledgment  or  promise? 

The  full  entry  in  the  annual  statement  made  by  the  secre- 
tary having  any  bearing  on  the  question  before  us  is  under 

the   heading  "  Bonded  Debt M.  Richmond,  past  due 

bonds,  $2,600,"  and  under  the  heading  "Approximate  Esti- 
mate of  Accrued  Interest  on  Bonds for  $2,600,  Rich- 
mond bonds,  six  years  at  ten  per  cent,  $1,560." 

This  statement  was  no  doubt  made  for  the  information  of 
the  city  council,  but  there  is  no  evidence  that  the  secretary 
had  any  authority  to  make  any  acknowledgment  or  promise 
that  would  bind  the  city;  nor  is  there  any  evidence  that  the 
city  council  approved  it,  or  in  any  way  acknowledged  the  ex- 
istence of  the  debt. 

The  declarations  of  the  secretary,  at  most,  show  that,  in  his 
opinion,  bonds  issued  to  M.  Richmond  for  $2,600  were  past 
due,  and  that  interest  on  them  to  time   report  was   made 
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amounted  to  $1,560;  but  the  city  cannot  be  bound  by  his 
opinions,  even  if  expressed  to  the  creditor;  and  when  only 
contained  in  report  to  city  council,  they  are  wanting  in  all 
the  elements  necessary  to  an  acknowledgment  or  promise  by 
which  the  city  can  be  bound.  An  acknowledgment  from 
which  a  promise  is  to  be  implied  must  be  made  by  the  debtor 
in  writing,  or  by  some  person  authorized  to  make  it,  and  it 
must  be  made  to  the  person  holding  the  claim,  or  to  some  per- 
son acting  for  him. 

No  acknowledgment  of  a  debt  not  made  to  some  person  will 
interrupt  the  running  of  the  statute,  and  a  statement  made  by 
an  agent  to  his  principal  cannot  operate  as  an  acknowledg- 
ment. 

It  has  been  held  that  acknowledgments  in  writing,  signed 
by  the  debtor,  but  never  delivered  to  the  creditor,  or  to  any 
one  for  him,  cannot  interrupt  the  running  of  the  statute,  or 
remove  the  bar  completed  by  lapse  of  time:  Allen  v.  Colliery 
70  Mo.  138;  35  Am.  Rep.  416;  Merriam  v.  Leonard,  6  Cush. 
153. 

A  promise  or  acknowledgment  made  to  a  stranger  is  not 
Bufiicient:  Fort  Scott  v.  Hickman,  112  U.  S.  150;  Mc Kinney  v. 
Snyder,  78  Pa.  St.  497;  Cape  Girardeau  Co.  v.  Harbison,  58 
Mo.  90;  Kirhy  v.  Mills,  78  N.  C.  124;  24  Am.  Rep.  460;  Parlcer^ 
V.  Shuford,  76  N.  C.  219;  Carroll  v.  Forsyth,  69  111.  127;  Albee 
V.  Wackier,  74  111.  174;  Ringo  v.  Brooks,  26  Ark.  543. 

In  Fort  Scott  v.  Hickman,  112  U.  S.  150,  it  appeared  that  a 
committee  of  a  city  council  appointed  to  consider  the  city  in- 
debtedness made  a  report  showing  the  assets  and  liabilities 
of  the  city,  which  included  as  a  liability  a  named  issue  of 
bonds.  The  report  proposed  a  plan  for  compromise  with  hold- 
ers of  city  bonds,  proposition  to  holders  to  be  made  through 
circular  which  the  committee  recommended,  which  was  to  be 
sent  to  persons  holding  city  bonds  other  than  the  named  issue, 
as  to  which  the  committee  made  no  report  further  than  to 
include  them  in  statement  of  liabilities.  The  city  council 
adopted  the  report  of  committee,  and  ordered  the  circular  to 
be  sent  to  holders  of  bonds  other  than  the  issue  named,  which 
was  done. 

On  this  state  of  facts,  it  was  held  that  neither  the  report  of 
committee,  its  adoption,  nor  the  circular  or  letter  was  such 
acknowledgment  of  the  debt  evidenced  by  the  named  issue 
of  bonds  as  to  take  them  out  of  the  bar  of  the  statutes  of  limi- 
tation. 
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Acknowledgment  of  a  debt,  such  as  will  justify  the  raising 
of  an  implied  promise  to  pay  it,  certainly  ought  to  be  made  to 
the  other  party  to  the  contract  to  be  implied,  or  to  some  per- 
son representing  him.  The  mere  fact  that  the  city  levied  and 
collected  taxes  to  meet  interest  due  and  create  a  sinking  fund 
cannot  operate  as  an  acknowledgment  of  or  promise  to  pay  any 
particular  bond  or  issue  of  bonds. 

No  fact  is  shown  by  the  evidence  which  defeats  the  bar  of 
the  statute  pleaded,  and  as  the  cause  was  tried  without  a  jury, 
the  judgment  will  be  reversed,  and  here  rendered  in  favor  of 
appellant. 

It  is  so  ordered.  

LiMrrATioNs  op  Actions  —  New  Promise.  — An  acknowledgment,  to  take 
a  debt  out  of  the  statute  of  limitations,  must  be  made  to  the  debtor  himself, 
or  to  some  one  acting  for  him:  Hargisv.  Sewell,  87  Ky.  64.  And  a  mere  ac- 
knowledgment of  the  debt  to  a  stranger  will  not  be  sulBcient:  Parker  v. 
Remington,  15  R.  I.  300;  2  Am.  St.  Rep.  897;  In  re  Kendrick,  107  N.  Y.  104. 


Texas  Paoipio  Kailway  Company  v.  Johnson. 

f76  Texas.  421.] 

Receivbr  op  Railway  —  Ltabiltty  for  Acts  of.  —  Although  charged  with 
a  duty  to  the  public  which  must  be  discharged  through  tlie  use  of  its 
property,  still,  in  the  absence  of  a  statute  so  providing,  a  railway  com- 
pany is  not  liable  for  the  acts  of  a  receiver  having  charge  of  its  property 
by  reason  alone  of  his  relation  to  it. 

Receiver  of  Railway  —  Liability  fob  Acts  of,  when  Collustvely 
Appointed.  —  Where  a  receiver  is  appointed  for  a  railway  company, 
through  collusion  with  it  and  a  portion  of  its  creditors,  for  the  purpose 
of  placing,  for  a  time,  its  property  beyond  the  reach  of  another  class  of  its 
creditors,  it  is  liable  for  his  acts  while  in  control  of  the  property. 

Receiver  of  Railway  —  Liability  for  Act  of,  when  Acting  without 
Jurisdiction.  —  Where  a  railway  company  permits  its  property  to  re- 
main in  the  hands  of  a  receiver  appointed  by  a  court  having  no  jurisdic- 
tion over  ita  property,  it  is  liable  for  his  acts  while  in  control  of  the 
property. 

Receiver  of  Railway — Liability  for  Negligent  Acts  of.  — A  claim 
for  damages  caused  by  injuries  inflicted  through  the  negligence  of  a 
receiver  while  he  is  operating  the  road  is  entitled  to  payment  out  of  the 
current  receipts. 

Receiver  of  Railway  —  Liability  for  Claim  Which  Receiver  should 
HAVE  Paid.  —  Where  the  earnings  of  a  railway  in  the  hands  of  a  receiver 
are  invested  in  betterments,  which,  without  sale,  are  returned  to  the 
company,  with  its  other  property,  at  the  close  of  the  receivership,  the 
company  is  liable  for  the  satisfaction  of  any  claim  which  the  receiver 
ought  to  have  paid  out  of  the  earnings. 
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Receiver  of  Railwat  —  Effect  or  Discharge  of — Order  Outside  of 
Jurisdiction.  —  The  discharge  of  a  receiver  by  the  courb  appointing 
him,  and  the  return  of  the  property  to  the  owner,  ends  the  jurisdiction 
of  the  court,  and  it  has  no  right,  in  the  decree  of  discharge,  to  order 
that  the  property  shall  be  relieved  from  liability  for  claims  not  estab- 
lished by  intervention  in  that  court  within  a  time  shorter  than  that  fixed 
by  law,  so  as  to  affect  such  owner's  liability  for  injuries  arising  from  the 
receiver's  negligence,  especially  where  the  owner  has  received  in  im- 
provements earnings  out  of  which  the  injured  party  is  entitled  to  have 
his  damages  paid,  although  his  claim  is  not  established  by  intervention 
within  the  time  fixed  by  the  order  of  court. 

Receiver  of  Railway  —  Effect  of  Discharge  of,  ox  Claims  against 
THE  Property.  — The  discharge  of  the  receiver,  and  return  of  the  prop- 
erty to  the  owner,  leaves  the  property  subject  to  any  claim  or  charge 
legally  resting  upon  it;  and  this  may  be  enforced,  through  appropriate 
process,  by  any  court  having  jurisdiction. 

Receiver  of  Railway  —  Establishment  of  Claim  against  Property 
AFTER  Discharge  —  Void  Order.  — When  at  the  time  a  receiver  ia 
discharged,  and  the  property  returned  to  the  owner,  there  is  a  valid 
claim  existing  against  it,  the  time  within  which  such  claim  must  be 
established  cannot  be  arbitrarily  fixed  by  order  of  the  court  granting  the 
discharge.  Such  time  is  fixeil  by  statute,  except  in  cases  where,  from 
long  lapse  of  time,  equity  is  authorized  to  refuse  to  enforce  the  claim. 

Receiver  of  Railway  —  Liability  for  Negligence.  —  A  receiver  having 
control  of  a  railway  is  liable  for  injuries  received  by  an  engineer  who, 
without  fault  on  his  part,  is  injured  through  the  negligence  of  the  re- 
ceiver in  using  defective  appliances  on  the  road. 

Receiver  of  Railroad  —  Verdict  against,  for  Negligence  not  Ex- 
cessive. —  A  verdict  of  fifteen  thousand  dollars  against  a  receiver  con- 
trolling a  railway,  for  injuries  to  an  engineer  in  his  employ,  and  arising 
from  his  negligence,  is  not  excessive,  where  the  engineer  is  in  the  prime 
of  life,  earning  from  $165  to  $195  per  month,  and  is  injured  permanently, 
BO  as  to  be  incapacitated  to  perform  any  useful  or  profitable  labor,  and 
rendered  deaf. 

F.  H,  Prendergast,  for  the  appellant. 

C.  A.  Culberson,  for  the  appellee. 

Stayton,  C.  J.  From  December  16,  1885,  until  October  31, 
1888,  the  Texas  Pacific  Railway  was  in  the  hands  of  and 
operated  by  John  C.  Brown  as  receiver,  appointed  by  the 
circuit  court  of  the  United  States  sitting  in  the  eastern  dis- 
trict of  Louisiana. 

Appellee  brought  this  action  against  the  receiver  on  Septem- 
ber 14,  1888,  to  recover  damages  for  an  injury  alleged  to  have 
been  received  by  him,  through  the  negligence  of  the  receiver, 
on  January  31,  1888.  Being  advised  that  the  receiver  had 
been  discharged,  on  December  17,  1888,  appellee  caused  the 
railway  company  to  be  made  a  defendant. 

There  was  a  trial,  which  resulted  in  a  judgment  in  fiivor  of 
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the  receiver,  but  the  appellee  recovered  a  judgment  against 
appellant  for  fifteen  thousand  dollars. 

The  Texas  Pacific  Railway  Company  answered  that  the 
road  was  in  the  exclusive  management  and  control  of  John  C. 
Brown  as  receiver,  appointed  by  the  United  States  circuit 
court  for  the  eastern  district  of  Louisiana,  at  the  time  plain- 
tifi"  was  injured;  that  when  the  receiver  was  discharged  the 
property  was  turned  over  to  defendant,  by  virtue  of  a  decree 
of  the  court  that  appointed  the  receiver,  and  by  said  decree 
the  property  was  made  liable  only, —  1.  For  all  traffic  liabili- 
ties due  connecting  lines;  2.  For  all  contracts  made  by  the 
receiver;  3.  For  all  judgments  which  may  be  rendered  in 
favor  of  persons  interested  in  the  cause,  where  the  receiver  was 
appointed  before  February  1,  1889,  and  free  from  all  other 
demands  or  claims;  and  that  the  cause  should  be  dismissed. 
Defendant  further  answered  that  plaintiff  assumed  the  risk 
of  the  injury  he  received. 

The  record  shows  that  on  or  before  May  16,  1888,  the  re- 
ceiver made  known  to  the  court  that  appointed  him  that  the 
objects  and  purposes  contemplated  in  the  several  proceedings 
under  which  he  was  appointed  had  been  practically  accom- 
plished; that  the  parties  in  interest  so  agreed;  and  after  settle- 
ment with  him,  and  the  payment  of  costs  and  other  liabilities 
or  provision  therefor  made,  that  he  should  be  discharged,  and 
the  causes  dismissed. 

The  agreements  of  the  several  parties  to  this  effect  are.  stated 
to  have  been  made  exhibits  to  receiver's  petition  for  discharge, 
which  stated  that  his  accounts  to  the  1st  of  May  were  in  con- 
dition for  settlement,  which  he  asked. 

He  further  stated  that  he  had  an  agreement  with  the  re- 
organization committee  as  to  his  compensation,  and  prayed 
that  he  be  permitted  to  "turn  over  to  the  proper  officer  of  the 
Texas  Pacific  Railway  Company"  the  property  in  his  hands, 
but  made  known  to  the  court  that  there  were  unsettled  claims 
growing  out  of  his  conduct  of  the  business,  against  which  he 
asked  protection. 

On  May  16,  1888,  the  petition  was  acted  upon  by  the  court, 
which,  after  directing  a  settlement  to  June  1st,  stated  that  "in 
the  mean  time  the  receiver  will  continue  to  hold  the  property 
under  the  orders  of  the  court  until  the  1st  of  June,  1888,  at 
which  time,  if  this  order  is  not  vacated,  the  railway  and  its 
property  may  be  operated  by  the  corporation,  under  such 
orders  as  may  be  made  by  the  court  from  time  to  time,  and 
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under  the  supervision  and  control  of  the  receiver,  to  the  end 
that  the  property  shall  not  pass  beyond  the  control  of  the  or- 
ders of  the  court,  nor  of  the  receiver,  until  the  accounting 
takes  place  with  the  receiver,  and  until  he  is  fully  protected 
by  the  corporation  for  causes  of  action  originating  against  him 
and  against  the  property  pending  the  receivership." 

On  or  before  October  26,  1888,  the  receiver,  reciting  the 
former  orders,  and  stating  that  his  accounts  had  been  ex- 
amined and  approved,  stated  that  "no  formal  delivery  of  the 
road  and  property  in  his  hands  had  been  made  to  said  rail- 
way company,  and  petitioner  now  asks  that  he  be  allowed 
formally  to  deliver  all  property  and  funds  in  his  hands  as 
such  receiver  to  said  railway  company,  and  that  he  be  allowed 
to  account  to  said  company  according  to  his  account  filed  up 
to  the  1st  of  June,  and  for  all  receipts  and  expenditures  by 
him  received  and  made  since  the  Istof  June.  He  has  carried 
over  to  the  present  books  of  the  company  the  cash  balance, 
and  all  other  balances  of  property  and  assets  as  found  in  his 
hands  by  his  report  to  the  1st  of  June  aforesaid,  and  he  is  now 
the  president  of  said  railway  company,  and  after  his  discharge 
will  be  in  possession  of  all  said  company's  road,  property,  and 
funds,  as  such,  for  said  company;  wherefore  he  asks  that  he 
be  discharged  from  his  said  receivership,  and  that  his  bond  as 
receiver  be  vacated  and  annulled  on  payment  of  all  costs 
legally  taxable;  but  he  asks  the  court  to  make  such  orders  as 
will  charge  the  property  so  turned  over  in  the  hands  of  said 
railway  company  and  its  assigns  with  all  liability  for  which 
he  as  receiver  is  or  might  be  held  personally  liable." 

He  further  stated  that  his  compensation  had  been  agreed 
upon  and  settled  to  the  31st  of  October,  "at  which  time  he 
asks  that  his  discharge  take  effect." 

This  petition  was  acted  upon  by  the  court  on  October  26, 
1888,  when  the  following  order  was  entered:  "On  considera- 
tion of  the  foregoing  petition,  it  is  now  ordered,  adjudged,  and 
decreed  that  the  prayer  of  the  same  be  granted ;  and  accord- 
ingly, that  John  C.  Brown,  receiver  of  the  property  of  the  Texas 
Pacific  railway  in  the  above-entitled  causes  be  and  he  is 
hereby  directed  to  make  delivery  unto  said  Texas  Pacific 
Railway  Company  of  all  property,  funds,  and  assets  in  his 
hands  as  such  receiver;  and  that  he  be  directed  to  account 
to  said  company  according  to  his  account  filed  and  approved 
up  to  June  1,  1888,  and  for  all  receipts  and  expenditures  by 
him  received  and  made  since  the  said  1st  of  June,  lb88.     Such 
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delivery  will  be  made  as  of  October  31,  1888.  It  is  further 
ordered  that  said  receiver  be  finally  discharged  on  said  31st 
of  October,  1888,  from  his  receivership,  on  payment  of  all 
costs  legally  taxed,  and  that  thereupon  his  bond  be  vacated 
and  canceled.  It  is  further  ordered  that  said  property,  never- 
theless, shall  be  delivered  to  and  received  by  the  Texas 
Pacific  Railway  Company  subject  to  and  charged  with  all 
traffic  liabilities  due  to  connecting  lines,  and  all  contracts 
for  which  said  receiver  is  or  might  be  held,  made,  or  in  any 
way  liable,  and  subject,  also,  to  any  and  all  judgments  which 
have  heretofore  been  rendered  in  favor  of  interveners  in  this 
case,  and  which  have  not  been  paid,  as  well  as  to  such  judg- 
ments as  may  be  hereafter  rendered  by  the  court  in  favor  of 
interveners  while  it  retains  the  cases  for  these  determinations 
on  interventions  now  pending,  or  which  may  be  filed  prior  to 
February,  1889;  and  upon  the  condition  that  such  liabilities 
and  obligations  of  the  receiver,  when  so  recognized  and  ad- 
judged, may  be  enforced  against  property  in  the  hands  of 
said  company  or  its  assigns  to  the  same  extent  they  could 
have  been  enforced  if  said  property  had  not  been  surrendered 
into  the  possession  of  said  company,  and  was  still  in  the 
hands  of  the  court;  and  with  the  further  condition  that  the 
court  may,  if  needful  for  the  protection  of  the  receiver's  ob- 
ligation and  liabilities  recognized  by  this  court,  resume  pos- 
session of  said  property.  The  bills  in  this  cause  will  be  retained 
for  the  purpose  of  investigating  such  liabilities  and  obliga- 
tions, and  for  such  other  purposes  as  may  seem  needful.  It 
is  ordered  that  all  claims  against  the  receiver,  as  such,  up  to 
said  31st  of  October,  1888,  be  presented  and  prosecuted  by  in- 
tervention prior  to  February  1,  1889,  and  if  not  so  presented 
by  that  date,  that  the  same  be  barred,  and  shall  not  be  a 
charge  on  the  property  of  said  company.  It  is  further  ordered 
that  said  receiver  advertise  in  a  daily  newspaper,  in  New 
Orleans  and  in  Dallas,  the  fact  of  his  discharge,  and  a  notice 
to  said  claimants  to  make  claim  within  the  time  aforesaid,  to 
wit,  before  the  1st  of  February,  1889,  and  that  he  put  a  printed 
notice  of  similar  purport  in  the  station-houses  of  said  rail- 
way." 

It  appears,  from  the  testimony  of  the  receiver,  that  in  the 
autumn  of  1885  the  company  became  satisfied  that  it  could 
not  longer  continue  to  pay  interest  on  its  bonded  debt  without 
first  expending  a  large  sum  of  money  in  renewal  of  tracks, 
raising  roadway,  widening  cuts  and  embankments,  putting  in 
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new  cross-ties,  purchasing  rolling  stock    and    motive-power, 
and  the  renewal  of  bridges,  and  other  like  improvements. 

To  ascertain  what  should  be  done,  the  directors  appointed  a 
committee,  who,  with  experts,  were  directed  to  examine  into 
the  condition  of  the  road,  and  report  what  as  well  as  the  sum 
necessary  to  place  the  road  in  good  condition. 

The  result  of  that  report  was  a  determination  to  cease  to 
pay  interest,  and  to  place  the  road  in  the  hands  of  a  receiver, 
which  was  done,  it  being  thought,  however,  that  the  road 
would  probably  have  to  be  sold  to  satisfy  mortgages,  which 
was  obviated,  at  the  end  of  a  receivership  lasting  nearly  three 
years,  by  some  scheme  devised  by  a  board  known  as  the 
"committee  on  reorganization." 

While  the  road  was  in  the  hands  of  receiver,  all  the  earn- 
ings and  income,  after  paying  recognized  operating  expenses, 
were  expended  in  improvements  such  as  have  been  already 
referred  to,  as  was  also  a  large  additional  sum  furnished  by 
the  stockholders.  Money  seems  also  to  have  been  borrowed 
for  improvement  purposes,  a  large  part  of  which  has  been 
paid. 

The  receiver  and  railway  company  both  pleaded  the  full 
discharge  of  the  former  from  the  receivership,  and  alleged  that 
all  the  property  of  the  company  was  delivered  to  it  on  October 
31,  1888,  in  pursuance  of  the  order  before  referred  to,  which 
was  alleged  to  have  been  fully  complied  with;  and  the  latter 
pleaded  that  it  held  the  property  charged  with  all  liabilities 
imposed  by  the  order  before  referred  to,  but  denied  that  it  was 
liable  for  the  claim  of  plaintiff,  unless  he  had  intervened  in  tlie 
suits  pending  in  the  circuit  court  of  the  United  States  sitting 
for  the  eastern  district  of  Louisiana  in  the  city  of  New  Orleans 
within  the  time  prescribed  by  the  order,  and  had  there  estab- 
lished his  claim. 

Appellee  was  in  the  employment  of  the  receiver  at  the 
time  he  was  injured,  and  engaged  in  carrying  on  the  busi- 
ness. 

It  is  contended  that  the  court  erred  in  holding  that  the  rail- 
way company  would  be  liable  in  a  case  in  which  the  receiver 
before  discharged  would  have  been  liable,  if  while  in  his  hands 
receipts  were  used  in  making  permanent  improvements  on  the 
road  to  an  amount  more  than  sufficient  to  meet  the  judgment, 
although  the  injury  occurred  while  the  road  was  operated  by 
and  under  the  control  of  the  receiver. 
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This,  with  the  third,  fifth,  and  ninth  assignments,  will  pre- 
sent the  questions  presented  by  appellant  on  the  first  branch 
of  the  case.     These  assignments  are:  — 

"The  court  erred  in  giving  special  charge  No.  2,  asked  by 
plaintiflf,  to  the  effect  that  if  the  net  earnings  were  used  to  im- 
prove the  road  and  its  rolling  stock,  and  the  company  received 
said  road  in  its  improved  condition,  then  the  property  in  the 
hands  of  the  company  would  be  liable  to  the  extent  of  the 
value  of  said  improvement.  This  was  error,  because  there  was 
no  pleading  raising  such  an  issue,  and  because  there  was  no 
evidence  that  there  was  any  net  earnings  applied  to  the  im- 
provement of  the  road." 

"The  court  erred  in  refusing  special  charge  No.  3,  asked  by 
defendant,  to  the  efi'ect  that  plaintiff  could  not  recover  if  at 
the  time  plaintiflf  was  injured  the  railway  was  in  the  exclusive 
management  of  a  receiver  appointed  by  the  circuit  court  of  the 
United  States." 

"The  court  erred  in  not  granting  a  new  trial,  because  the 
evidence  showed  no  liability  of  the  defendant  that  could  be 
enforced  in  this  court,  and  that  the  decree  of  the  United  States 
circuit  court  discharging  tlie  receiver  protects  this  defendant 
against  the  enforcement  of  this  claim  in  this  court." 

There  is  much  reason  for  holding  that  a  receiver  does  not 
sustain  to  a  railway  company  whose  properly  is  placed  in  his 
han.ds  by  a  court  having  jurisdiction  over  the  property  the 
full  relation  of  servant  to  master  or  of  agent  to  principal;  for 
he  is  selected  by  the  court,  and  must  act  in  accordance  with 
its  orders. 

Although  charged  with  a  duty  to  the  public  which  must  be 
discharged  through  the  use  of  its  property,  a  railway  company, 
under  the  present  state  of  the  authorities,  in  the  absence  of 
some  statute  so  providing,  will  not  be  liable  for  acts  of  the  re- 
ceiver by  reason  alone  of  his  relation  to  it.  When  its  prop- 
erty becomes  liable  for  his  acts,  this  rests  on  the  existence  of 
some  fact  other  than  the  mere  existence  of  the  receivership 
and  his  breacli  of  duty. 

If,  however,  it  should  be  made  to  appear,  as  is  contended 
was  the  appointment  of  the  receiver  whose  acts  are  in  ques- 
tion, that  an  appointment  was  collusive,  and,  in  effect,  made  at 
request  of  and  for  the  benefit  of  the  company  for  the  pur- 
pose of  placing,  for  a  time,  its  property  beyond  the  reach  of 
some  classes  of  its  creditors,  then  it  might  with  some  propriety 
be  held  that  the  receiver  was  but   the  servant  or   agent  of 
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the  company  for  whose  acts  it  would  be  as  fully  responsi- 
ble as  though  he  was  appointed  by  its  stockholders  or  direc- 
tory. 

There  are  facts  in  the  record  tending  strongly  to  show  that 
the  company  was  the  mover  in  the  matter  of  receivership,  and 
that  its  management  in  the  court  was  through  amicable  un- 
derstanding between  the  company  and  those  adverse  to  it  ou 
the  record,  with  a  view  to  settlement,  not  through  foreclosure, 
but  by  dismissal  of  the  suits  after  such  time  as  its  property 
had  been  held  beyond  the  reach  of  some  creditors,  and  had 
been  largely  augmented  in  value  by  improvements  made 
from  earnings. 

We  are  not  authorized,  however,  to  believe,  had  this  been  the 
case,  that  the  court  would  have  continued  the  receivership, 
nor  are  we  authorized  to  revise  the  action  of  that  court  in 
reference  to  any  matter  to  which  its  jurisdiction  attached. 

It  may  further  be  true,  if  a  railway  company  permits  its 
property  to  remain  in  the  hands  of  a  receiver  appointed  by  a 
court  having  no  jurisdiction  over  its  property,  that  it  ought  to 
be  held  liable  for  his  acts  while  in  control  of  the  property. 

The  record  shows  that  the  receiver  was  appointed  by  a 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  while  the  property  of  the  Texas  Pacific  Railway 
Company  is  in  Texas,  and  that  the  business  of  the  receiver- 
ship was  conducted  in  that  court.  We  are  not  informed  by 
the  record  in  what  manner  jurisdiction  was  acquired  by  that 
court,  and  it  may  be  that  it  had  none;  but  that  court  having 
assumed  to  exercise  jurisdiction  over  the  property,  we  cannot 
undertake  to  decide  from  the  record  before  us  whether  it  law- 
fully did  so,  and  in  the  disposition  of  this  case  will  assume 
that  the  receivership  was  valid. 

Appellee  seeks  to  recover  for  an  injury  received  by  him 
while  in  the  enjployment  of  the  receiver,  who  testified  that  all 
the  "  earnings  and  income  of  the  road,  after  paying  operating 
expenses,  ....  were  appropriated  to  the  improvement  of  the 
road  ";  and  on  offer  to  prove  the  sura  so  expended,  it  was 
agreed  or  admitted  that  "the  betterments  placed  on  the  road 
out  of  the  earj-iings  of  the  railway  ....  were  of  value  sufli- 
cient  to  more  than  cover  the  amount  claimed  by  plaintiff 
in  this  suit."  Under  this  admission,  it  must  be  held  tiiat 
earnings  of  the  road,  while  in  hands  of  receiver,  more  than 
sufficient  to  entitle  appellee  to  have  the  judgment  paid  out  of 
appellant's  property  were  used  in  making  improvements.     The 
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purpose  of  this  admission  was  to  render  other  proof  on  that 
point  unnecessary. 

The  pleadings  and  this  proof  and  admission  properly  pre- 
sent the  question  whether  appellant  is  liable  if  the  accident 
for  which  diimages  are  claimed  occurred  under  such  circum- 
stances as  wtuU  have  entitled  appellee  to  payment  out  of 
earnings  of  the  road  had  he  recovered  judgment  pending  the 
receivership. 

The  question  is  in  no  manner  complicated  by  rights  or 
claims  of  other  persons,  but  rests  against  appellant,  who  has 
received  and  retains,  invested  in  betterments,  a  sum  which 
ought  to  have  been  paid  to  appellee  if  he  was  injured  under 
such  circumstances  as  to  give  right  of  action  against  the  re- 
ceiver. 

That  a  claim  for  damages  caused  by  injuries  inflicted 
through  the  negligence  of  a  receiver  while  he  is  operating  a 
railway  is  entitled  to  payment  out  of  current  receipts  is  well 
settled:  Byan  v.  Hays,  62  Tex.  42;  Barton  v.  Barbour,  104  U.  S. 
130;  Kain  v.  Smith,  80  N.  Y.  470,  and  cases  cited;  Brown  v. 
Railway,  9  Am.  &  Eng.  R'y  Cas.  723;  Hale  v.  Frost,  99  U.  S.  389. 

If  such  earnings  be  invested  in  betterments,  which  without 
sale  are  returned  to  the  company  with  its  other  property  at 
the  close  of  receivership,  then  the  company  must  be  held  to 
have  received  the  property  charged  with  the  satisfaction  of 
any  claim  which  the  receiver  ought  to  have  paid  out  of  the 
earnings. 

The  principle  involved  in  this  is  illustrated  by  many  cases 
Eyan  v.  Hays,  62  Tex.  42;  Fosdick  v.  Schall,  99  U.  S.  253 
Barton  v.  Barbour,  104  U.  S.  130;  Hale  v.  Frost,  99  U.  S.  389 
Miltenberger  v.  Logansport  etc.  R'y  Co.,  106  U.  S.  287;  Addison 
v.  Lewis,  9  Am.  &  Eng.  R'y  Cas.   702;  Railway  v.  Davis,  26 
Am.  &  Eng.  R'y  Cas.   425;    Burnham   v.  Benen,   17  Am.  & 
Eng.  R'y  Cas.  308. 

This  general  rule  seems  not  to  be  controverted  by  appellant's 
counsel,  but  it  is  contended  that  the  decree  under  which  the 
receivership  was  closed  and  the  property  returned  to  the  com- 
pany relieved  it  from  any  liability  for  any  claim  not  estab- 
lished by  intervention  in  the  suit  pending  in  tke  circuit  court 
of  the  United  States  sitting  at  New  Orleans. 

Both  parties  pleaded  that  the  receiver  was  discharged  and 
the  property  all  returned  to  the  company  under  the  order  of 
October  26,  1888,  and  that  this  was  the  effect  of  the  order 
there  can  be  no  question. 
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This  ended  the  control  of  the  court  over  the  property,  and 
the  asserted  reservation  of  the  right  again  to  assume  control 
amounts  to  nothing  in  the  disposition  of  this  case. 

The  court's  custody  went  with  the  discharge  of  its  receiver 
and  return  of  the  property  to  its  owner. 

Its  process  cannot  run  here,  and  it  has  no  means  whereby  it 
could  again  acquire  custody  of  the  property,  unless  it  be  true 
that  the  jurisdiction  of  that  court  is  extraterritorial.  Such 
we  do  not  understand  its  jurisdiction  to  be. 

What  a  circuit  court  of  the  United  States  sitting  within  the 
territory  where  the  property  is  situated  might  do  through  an 
original  proceeding  is  not  the  question  presented. 

The  property,  having  been  released  from  the  custody  of  the 
court  which  once,  either  rightfully  or  wrongfully,  assumed  to 
have  possession  of  it,  stands  subject  to  any  claim  or  charge 
that  may  rest  upon  it;  and  this  may  be  enforced  by  any  court 
having  jurisdiction  through  appropriate  process,  unless  the 
order  hereafter  to  be  considered  takes  away  that  right. 

Appellee  was  not  a  party  to  the  suit  pending  in  the  circuit 
court  of  the  United  States  sitting  in  the  eastern  district  of 
Louisiana,  and  its  decrees  are  not  binding  upon  him,  what- 
ever may  be  their  effect  upon  those  who  were  parties. 

It  is  contended,  however,  that  that  court  had  power  to  re- 
quire all  persons  who  had  claims  with  which  the  property  once 
in  the  custody  of  the  court  was  charged  to  present  their  claims, 
by  intervention,  for  adjudication  in  that  court. 

Whence  that  power  we  know  not.  Courts  may  make  erro- 
neous rulings  which  will  bind  parties  to  a  litigation  in  which 
they  were  made,  but  they  have  no  power  to  make  laws  which 
will  bind  strangers  to  the  litigation. 

Had  the  receivership  not  been  closed,  such  an  order,  in  so 
far  as  it  might  be  sought  to  bind  appellee  through  it,  would 
be  inoperative,  and  in  conflict  with  the  act  of  Congress  passed 
March  3,  1887,  which  permits  persons  having  claims  against 
receivers  to  sue  upon  and  establish  them  in  any  court  having 
jurisdiction,  without  leave  previously  given  by  the  court  ap- 
pointing the  receiver.  The  order  relied  upon,  if  given  effect, 
would  annul  the  act  of  Congress. 

It  is  contended  further,  that  not  only  was  it  necessary  for 
appellee  to  establish  his  claim  through  intervention,  but  that 
such  intervention  should  have  been  made  within  the  time, 
prescribed  by  the  order,  or  the  claim  be  forever  barred,  and 
no  longer  remain  a  charge  on  the  property.     It  is  generally 
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understood  that  in  our  form  of  government  none  other  than 
that  to  which  the  power  to  make  laws  is  given  have  such 
power. 

Within  what  time  a  claim  shall  be  established,  or  action 
brought  to  establisli  it,  must  be  determined  by  the  law-mak- 
ing power,  except  in  those  cases  in  which,  from  long  lapse  of 
time,  courts  of  equity  have  felt  authorized  to  refuse  to  enforce 
them. 

The  court,  in  the  order  referred  to,  undertook  to  establish 
arbitrarily  a  fixed  period,  which  might  arise  within  as  short  a 
time  as  three  months  after  a  cause  of  action  arose,  within 
which  it  would  be  barred.  The  court  had  no  rightful  power 
to  make  such  an  order. 

Looking  to  the  record,  it  seems  to  us  that  no  better  scheme 
could  have  been  devised  than  seems  to  have  been  pursued  in 
the  cause  in  which  the  receiver  was  appointed  and  receiver- 
ship conducted,  to  enable  a  railway  corporation  and  its  credi- 
tors secured  by  mortgage  to  operate  it  for  a  series  of  years, 
and  build  up  a  fine  property  for  their  mutual  benefit  at  the 
expense  of  those  who  were  largely  entitled  to  the  earnings. 

The  receivership  was  established  and  conducted  in  a  state 
other  than  that  in  which  the  property  was  situated.  How 
jurisdiction  was  acquired  we  are  not  informed. 

The  proceedings  niiglit  as  well  have  been  in  Mexico,  Oregon, 
California,  or  Florida,  as  in  Louisiana,  so  far  as  the  record 
shows. 

The  property,  a  long  line  of  railway  running  across  the 
northern  part  of  this  state,  was  thus  operated  for  nearly  three 
years.  A  great  part  of  tho  earnings  were  appropriated  to 
better  the  property. 

A  passenger,  shipper,  furnisher  of  material,  day-laborer,  or 
employee,  having  just  claim  for  compensation  or  damages, 
unless  this  was  awarded  by  the  receiver,  might  sue,  if  able  to 
bear  the  expenses  of  litigation,  in  a  place  distant  from  where 
his  evidence  of  right  might  be  obtained,  where,  according  to 
the  usual  practice  of  the  court,  his  claim,  when  it  suited  the 
convenience  of  all  partie?,  would  be  submitted  to  a  master  in 
chancery,  and  his  right  thus  determined,  when,  under  the  act 
of  Congress,  it  was  his  right  to  sue  in  any  other  court  having 
jurisdiction  of  his  cause,  and  to  have  an  inexpensive  trial  in 
the  mode  appropriate  under  the  law  for  the  trial  of  his  cause. 
This,  too,  after  the  property  had  passed  from  the  custody  of 
the  court,  was  required  to  be  done  by  all  who  then  held  un- 
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adjusted  claims  within  an  arbitrarily  fixed  period,  when  the 
receiver  was  no  longer  under  the  power  of  the  court. 

The  orders  seem  to  have  been  well  adapted  to  the  protec- 
tion of  some  interests,  —  but  those  were  the  interests  of  the 
company,  lien  creditors,  and  the  receiver,  —  at  the  inconve- 
nience, if  not  at  the  expense,  of  that  class  of  creditors  whose 
several  claims  were  comparatively  small,  but  were  charges  to 
the  extent  of  all  betterments  made  with  earnings. 

Tills  last  class  of  creditors,  under  the  act  of  April  2,  1887, 
as  well  as  the  act  of  March  19,  1889,  had  lien  to  extent  of 
earnings  used  in  improving  the  company's  property,  which 
could  no  more  be  destroyed  by  the  orders  relied  on  than  could 
this  action,  then  pending,  thus  be  abated  or  rendered  fruitless. 
So  much  of  the  order  relied  on  as  declared  that  the  property 
in  hands  of  the  company  should  be  held  subject  to  all  claims 
which  might  have  been  enforced  against  it  while  in  the  cus- 
tody of  the  court,  its  jurisdiction  over  the  property  for  the 
purposes  of  this  case  being  conceded,  was  obviously  correct, 
and  the  company  having  so  received  it  must  so  hold  it. 

That  order,  however,  is  not  the  true  foundation  on  which 
the  charge  or  lien  rests.  It  rests  on  the  statute;  but  in  the 
absence  of  this  would  rest  on  the  existence  of  facts  which  un- 
der general  principles  applicable  create  such  a  charge  or  lien, 
and  no  order  of  any  court  can  change  the  effect  of  such  facts, 
or  afifect  one  not  a  party  to  the  proceeding  in  which  the  order 
was  made. 

So  much  of  the  order  as  required  intervention,  and  provided 
a  time  within  which  this  should  be  made,  was  inoperative  upon 
any  right  of  appellee.  If  the  court  had  power  to  resume  cus- 
tody of  the  company's  property,  a  sufficient  answer  to  the 
claim  of  appellant,  that  resort  must  be  had  to  that  court  by 
appellee  to  enforce  his  claim,  is,  that  the  court  has  not  exer- 
cised such  a  power,  and  in  effect  has  declared  that  it  wouj^ 
not  to  enforce  any  claim  not  reduced  to  judgment  by  interven- 
tion in  that  court;  and  the  property  stands  subject  to  any 
proper  process  for  the  collection  of  judgment. 

That  a  receiver  controlling  the  property  of  a  railway  com- 
pany is,  in  a  limited  sense,  the  representative  of  the  corpora- 
tion cannot  be  denied,  for  on  account  of  his  conduct  a  liability 
may  be  fixed  upon  its  property,  which  earnings,  while  in  the 
hands  of  a  receiver,  are  as  much  as  is  the  corpus  of  the  prop- 
erty. A  judgment  against  him  in  actions  of  this  character 
binds  such  property  of  the  company,  and  it  is  not  held  to  be 
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necessary,  pending  receivership,  to  join  the  company  as  a  de- 
fendant. 

A  person  through  whose  acts  such  a  liability  may  be  im- 
posed on  the  property  of  another,  thus  fixed  by  judgment 
against  him  alone,  and  enforced  through  process  to  which  the 
owner  is  not  a  party,  is  the  representative  of  the  person  or 
corporation  to  the  extent  of  the  fund  which  may  be  affected 
by  his  act,  and  subjected  through  judgment  against  him  alone 
to  satisfaction  of  claim  thus  arising. 

Current  legislation  all  tends  to  show  that  the  consensus  of 
legislative  bodies  repudiates  the  technical  holding  that  a  re- 
ceiver is  only  the  arm  of  the  court,  and  recognizes  the  real 
relation  arising  from  the  facts.  The  act  of  Congreas  before 
referred  to  recognizes  the  representative  character  of  the  re- 
ceiver. 

The  act  of  March  19,  1889  (General  Laws,  page  57)  recog- 
nizes it,  and  declares  that  the  discharge  of  a  receiver  shall  not 
work  an  abatement  of  a  suit  pending  against  him,  nor  affect 
the  right  of  any  one. having  claim  to  sue  him  after  discliarge; 
it  gives  the  right  to  prosecute  such  an  action  against  the  re- 
ceiver alone,  or  to  join  with  him  the  person  or  corporation 
whose  property  was  once  in  his  hai.ds  as  receiver. 

It  further  provides  that  "  all  parties  and  corporations  whose 
property  has  been  placed  in  the  hands  of  a  receiver  by  order 
of  court,  and  which  was  not  sold  by  the  receiver,  and  which 
property  has  been  redelivered  back  to  the  original  parties  or 
corporation  without  sale  of  such  property,  shall  be  liable  and 
held  to  pay  all  of  the  unpaid  liabilities  of  the  receiver  in 
causes  of  action  arising  out  of  and  during  the  receivership; 
and  if  there  are  any  suits  pending  against  the  receiver  at  the 
date  of  discharge  on  causes  of  action  arising  during  the  re- 
ceivership, the  plaintiff  shall  have  the  right  to  make  the  party 
or  corporation  to  whom  the  receiver  delivered  the  property 
which  was  in  his  hands  as  receiver  a  party  defendant,  along 
with  the  receiver;  and  if  any  judgment  is  rendered  against 
the  receiver  for  causes  of  action  arising  out  of  and  during  the 
receivership,  then  the  court  shall  also,  at  the  same  time  (if  the 
party  or  corporation  receiving  back  the  property  have  been 
made  party  defendants),  render  judgment  in  favor  of  the 
plaintiff  against  both  defendants  for  the  amount  so  found  for 
plaintiff,  and  all  costs,  and  plaintiff  shall  have  the  right  to 
foreclose  his  lien  on  the  property  delivered  back  by  said  re- 
ceiver to  said  party  or  corporation." 
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Such  proceedings  against  one  not  a  representative  of  the 
fund  or  of  the  owner  of  a  fund  to  be  subjected,  but  once  the 
mere  arm  or  officer  of  a  court,  now  cut  ofif  by  discharge,  could 
not  be  entertained. 

This  act  was  not  in  force  when  the  judgment  was  rendered 
in  this  cause,  but  it  tends  to  sbow  that  the  legislature  recog- 
nized the  fact  that  recei'/ers  really  have  a  representative  char- 
acter necessary  to  the  prosecution  and  enforcement,  if  not  to 
the  existence,  of  rights  which  the  courts  at  all  times  have  not 
fully  recognized. 

In  view  of  the  fact  that  the  business  and  property  of  large 
corporations,  charged  with  duties  to  the  public  which  can  be 
discharged  only  by  the  business  being  conducted,  are  at  this 
day  frequently  held  for  long  periods  in  receiverships,  it  may 
be  found  in  the  future  necessary  and  proper  to  hold  that  in 
such  cases  receivers  are  more  fully  the  representatives  of  such 
corporations  than  they  have  heretofore  been  held  to  be. 

Objections  to  the  judgment,  based  on  the  former  existence 
of  the  receivership  and  orders  made  in  discharging  that,  not 
being  tenable,  the  only  inquiries  that  remain  are  whether  the 
facts  entitled  appellee  to  the  judgment,  and  whether  errors  on 
the  trial  were  committed  as  claimed. 

Appellee  was  in  the  employment  of  the  receiver  as  an  engi- 
neer, and  was  injured  by  derailment  of  the  locomotive  on 
which  he  was;  and  the  evidence  showed  very  clearly  that  this 
was  caused  by  a  defective  switch. 

The  evidence  further  tended  to  show  that  the  train  might 
have  been  stopped  before  the  locomotive  turned  over,  and  thus 
injured  appellee,  even  after  it  was  derailed,  had  the  air-brakes 
been  in  proper  condition. 

It  is  urged  that  "the  court  erred  in  refusing  special  charge 
No.  2  asked  by  defendant,  to  the  effect  that  if  the  wreck  was 
caused  by  a  switch  being  out  of  place,  and  the  switch  was  left 
out  of  place  by  a  conductor  or  brakeman  on  another  train, 
and  such  other  brakeman  or  conductor  could  have  properly 
adjusted  the  switch,  then  their  negligence  would  be  the  negli- 
gence of  a  fellow-servant,  and  plaintiflf  cannot  recover";  and 
that  "  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
because  the  evidence  is  not  sufficient  to  sustain  the  verdict, 
because  all  the  negligence  that  was  shown  was  the  negligence 
of  a  fellow-servant  of  plaintiff,  and  there  was  no  proof  of 
negligence  to  make  the  defendant  liable." 

The  evidence  shows  that  the  switch  was  defectivei  in  that 
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the  spring  was  not  strong  enough  to  throw  the  point  of  the 
switch  to  the  main  rail,  and  there  hold  it  when  the  lever  was 
in  proper  position  to  indicate  to  the  engineer  that  the  rails 
were  in  proper  position  for  the  car  to  pass.  In  approaching 
the  switch  the  engineer  saw  that  the  lever  was  in  position, 
which  indicated  that  the  rails  were  in  proper  position;  but 
before  reaching  the  switch  he  saw  that  this  was  not  true,  when 
he  used  iall  the  means  in  his  possession  to  stop  the  train,  but 
was  unable  to  do  so  in  time  to  prevent  the  injury. 

The  errors  above  assigned  are  based  on  the  proposition  that 
other  employees  of  the  receiver  might  have  placed  the  rails 
in  proper  position  by  the  use  of  a  maul,  ax,  or  some  sub- 
stance which  would  have  kept  the  rails  in  proper  place,  and 
that  for  this  reason  the  injury  resulted  from  the  negligence  of 
a  fellow-servant,  and  not  from  a  defective  switch. 

The  propositions  cannot  be  maintained.  If  the  machinery 
relied  upon  by  the  receiver  to  keep  the  rails  in  proper  position 
was  so  defective  that  it  did  not  accomplish  that  purpose,  then 
he  had  failed  in  duty  to  the  employee,  which  fixed  liability, 
and  could  not  be  relieved  from  that  by  the  fact  that  some 
other  employee,  by  the  use  of  some  unusual  means,  might 
have  placed  and  held  the  rails  in  proper  position. 

The  charge  refused  was  not  applicable  to  the  facts  proved. 

It  is  urged  that  "the  court  erred  in  refusing  special  charge 
No.  4  asked  by  defendant,  to  the  effect  that  plaintiff  could  not 
recover  on  account  of  any  defect  in  the  brakes  on  the  car  that 
was  derailed." 

The  evidence  tending  to  show  that,  notwithstanding  the  de- 
railment, the  locomotive  and  train  could  have  been  stopped 
before  the  locomotive  turned  over  and  thus  injured  appellee 
had  the  air-brakes  been  in  order,  and  also  tending  to  show 
that  the  brakes  would  not  work  because  out  of  order,  the 
court  did  not  err  in  refusing  to  give  the  charge  requested. 

It  is  urged  that  the  verdict  is  excessive;  but  although  large, 
this  must  be  determined  by  the  facts,  and  due  weight  given 
to  the  finding  of  the  jury. 

At  the  time  appellee  was  injured  he  was  thirty-four  years 
old,  in  good  health,  and  endowed  with  vigorous  constitution 
and  firm  physical  development.  He  was  earning  from  $165 
to  $195  per  month. 

As  the  effect  of  injury  received,  he  has  been  incapacitated 
to  perform  any  useful  or  profitable  labor,  is  bereft  of  the 
sense  of  hearing,  is  physically  a  wreck,  and  can  look  lo  a  fu- 
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ture  of  suffering  such  as  with  most  persons  would  make  life  a 
burden. 

Tliough  large,  we  cannot  say  that  the  verdict  is  excessive; 
and  finding  no  error  in  the  judgment,  it  will  be  afiirmed. 


The  case  of  Teotxis  Pacific  R'y  Co.  v.  Overhevter,  76  Tex.  437,  involves  the 
same  facts  as  the  principal  case,  so  far  as  the  appointment  and  discharge  of 
the  same  receiver  are  concerned.  The  same  petitions,  orders  for  the  dis- 
charge of  the  receiver,  and  questions  raised  by  the  assigaiuents  of  error 
appear  in  that  case  as  in  this,  except  that  the  receiver  was  appointed  at  th© 
suggestion  of  the  company  does  not  appear.  As  far  as  the  questions  in- 
volved in  both  cases  are  the  same,  the  rulings  in  the  principal  case  are 
followed.  It  appeared  in  that  case  that  the  appellee  Overheiser  was  employed 
in  the  service  of  the  receiver  as  a  brakemau,  and  was  injured  while  leaving 
the  track,  after  having  gone  between  two  cars  for  the  purpose  of  uncoupling 
them.  His  injuries  were  permanent  in  their  character,  and  resulted  in  the 
amputation  of  all  of  his  left  foot  with  the  exception  of  a  small  portion  of  the 
heel,  and  the  shriveling  of  the  leg  nearly  to  the  knee.  For  these  injuries  he 
recovered  a  judgment  against  the  appellant  company  for  seven  thousand  five 
hundred  dollars.  He  attempted,  iu  the  only  way  in  which  it  could  be  done, 
and  following  the  rules  of  the  company,  to  uncouple  the  cars,  and  went  be- 
tween them  for  that  purpose,  and  found  the  coupling-pin  fast  in  the  draw- 
bead.  He  then  signaled  the  engineer  to  stop  the  train  so  that  he  could 
uncouple  the  cars,  and  when  it  stopped  he  attempted  to  remove  the  pin;  but 
linduig  it  still  fast,  he  signaled  for  the  slack  of  the  train  to  enable  him  to 
remove  the  pin,  and  as  tiie  train  was  moving  slightly,  he  walked  along  ten 
or  twelve  feet  between  and  with  the  moving  cars.  He  then  removed  the  pin, 
and  iu  attempting  to  step  from  between  the  cars  his  left  leg  was  caught,  and 
to  save  himself  he  threw  his  body  outside  of  the  track,  and  the  car-wheel 
passed  over  his  foot.  At  the  place  where  the  accident  occurred  the  space 
between  the  ties  from  end  to  end  was  not  entirely  filled  with  earth,  though 
the  space  between  the  rails  was  so  filled;  but  it  did  not  appear  that  he  was 
injured  because  the  filling  between  the  ties  was  incomplete,  but  that  he  was 
unacquainted  with  the  place  and  the  condition  of  the  cars  and  rails,  though 
before  attempting  to  uncouple  the  cars  he  saw  that  the  space  between  the 
ties  was  not  entirely  filled.  The  appellee  rested  his  case  on  the  proposition 
that  he  was  caught  while  leaving  the  track,  either  by  a  defective  brake- 
beam  or  a  sliver  from  the  rail,  and  there  was  evidence  that  a  piece  of  iron 
resembling  the  latter  was  found  iu  his  pantaloon-leg  where  torn,  and  on  the 
lower  part  of  his  leg.  It  is  assigned  as  error  that  the  court  below  erred  in 
refusing  to  give,  at  the  request  of  the  appellant,  instructions  "  to  the  efifect 
that  if  plaintiff  was  negligent  in  walking  along  between  the  cars  while  they 
were  moving  over  a  road-bed  that  he  knew  was  not  filled  in  between  the 
ties,  and  that  such  negligence  contributed  to  his  injury,  then  plaintiff  cannot 
recover."  The  court  instructed  the  jury  that  the  appellee  could  not  recover 
if  his  own  negligence  contributed  to  his  injury;  "and  also,  at  request  of  ap- 
pellant, the  court  gave  the  following  instructions:  '  It  is  the  duty  of  a  rail- 
way company  to  furnish  a  safe  road-bed  and  iron  rails;  and  if  the  road-bed 
or  rails  were  not  safe  and  suitable  when  plaintiff  was  hurt,  and  their  defect- 
ive condition  caused  plaintiff" 's  injury,  then  he  can  recover,  unless  you  find 
that  he  knew,  or  by  ordinary  diligence  could  have  learned,  of  the  condi- 
tion of  the  road-bed  and  rails;  and  if  he  knew  or  could  have  kuown  by  ordi« 
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nary  care  of  the  conditioa  of  the  road-bed  and  iron  rails,  then  he  cannot 
recover  for  any  injury  caused  by  such  defects.  ....  The  jury  are  charged  that 
if  the  plaintiff  was  negligent  in  uncoupling  said  car,  and  said  negligence  con* 
tributed  to  or  caused  the  injury  to  him,  then  he  cannot  recover,  although 
the  receiver  may  have  been  negligent  also  in  not  keeping  a  safe  road-bed  and 
iron.'  "  It  was  also  urged  that  the  court  below  erred  in  not  granting  a  new 
trial  on  the  ground  that  the  verdict  and  judgment  were  excessive,  and  also 
on  the  ground  that  the  appellee  knew  the  condition  of  the  road  when  ha 
went  between  the  cars,  and  was  negligent  in  so  doing  while  they  were  in 
motion.  In  relation  to  these  grounds  of  error  the  court  said:  "  The  jury 
found  that  he  was  not  negligent  in  these  matters,  the  court  below  approved 
their  finding  when  its  correctness  was  questioned  on  motion  for  new  trial, 
and  this  court,  on  the  evidence,  would  not  be  justified  in  setting  the  finding 
aside.  Under  these  facts,  we  cannot  say  that  he  was  negligent,  even  if  the 
injury  had  resulted  from  the  fact  that  the  space  between  the  ties  was  not  en« 
tirely  filled.  The  court,  under  the  evidence,  might  properly  have  withdrawn 
from  the  jury  any  question  as  to  whether  appellee  was  injured  in  consa« 
quencc  of  defect  last  named,  for  the  evidence  would  not,  perhaps,  have  sns* 
tained  a  finding  to  that  effect;  but  there  is  no  reason  to  believe  that  the  jury 
were  in  any  respect  misled  by  the  manner  in  which  the  cause  was  submitted 
to  them.  The  evidence  in  some  respects  was  somewhat  circumstantial,  but 
we  cannot  say  that  it  was  not  sufficient  to  sustain  the  verdict,  and  the  judg« 
ment  will  be  affirmed." 

In  the  case  of  Texas  Padjie  K'y  Co.  v.  Oriffin,  76  Tex.  441,  the  appellee 
was  injured  through  the  negligence  of  J.  C.  Brown  while  receiver  for  the  ap- 
pellant. Griffin  recovered  a  judgment  for  $4,400  against  the  receiver,  and 
afterwards  sued  the  appellant  on  such  judgment,  and  recovered  a  judgment 
for  $4,605,  from  which  this  appeal  weis  taken.  The  questions  involved,  the 
defenses  made,  and  the  errors  assigned  raised  the  same  questions  considered 
and  decided  in  the  principal  case,  and  for  that  reason  the  rulings  in  the  latter 
case  were  reiterated  in  this;  the  court  deciding  that  the  judgment  against 
the  receiver  while  he  was  in  control  of  the  property  of  appellant  before  hiB 
discharge  established  the  right  of  the  holder  to  have  it  satisfied  out  of  the 
property  returned  at  the  close  of  the  receivership,  as  it  appears  that  the  net 
earnings  of  the  road  before  that  time  were  sufficient  to  pay  the  claim,  and 
that  they  had  been  expended  in  making  improvements  which  the  company 
received.  The  judgment  against  the  receiver,  which  is  made  the  basis  of 
this  action  after  his  discharge,  is  conclusive  as  to  the  right  of  the  appellee  to 
be  paid  out  of  the  fund  received  by  the  company,  wliich  in  the  hands  of  the 
receiver  would  have  been  subject  to  the  claim,  in  the  absence  of  fraud  in  the 
procurement  of  such  judgment. 

In  the  case  of  Brown  v.  Oay,  76  Tex.  444,  an  action  was  brought  by 
Nancy  J.  Gay  against  Brown,  as  receiver  of  the  Texas  Pacific  railway,  to 
recover  damages  for  the  killing  of  J.  M.  Gay,  her  husband,  while  he  was  in 
the  employment  of  the  receiver,  and  under  circumstances  making  the  latter 
liable  in  his  official  or  representative  capacity.  Among  the  defenses  set  up 
by  the  answer,  it  was  alleged  that  the  appellant  held  his  appointment  as  such 
receiver  by  order  of  a  circuit  court  of  the  United  States,  and  could  not 
therefore  be  sued  except  by  permission  of  such  court.  That  being  a  resident 
of  Dallas  County,  he  could  not  be  sued  outside  that  county.  The  appellant 
also  set  up  his  final  discharge  as  receiver  before  the  hearing  of  this  action, 
and  also  the  conditions  of  the  order  of  such  discharge,  under  which  the  ap- 
pellee's claim  was  declared  barred  unless  presented  before  February  1,  1839, 
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to  the  court  appointing  the  receiver;  that  appellee  had  nep;lected  and 
refused  to  so  present  his  claim.  Attached  to  tlie  answer  was  the  petition  for 
discharge  and  the  order  of  discharge  of  Brown  as  receiver.  These  were  the 
same  as  those  shown  in  the  principal  case  of  Texas  Pacific  iVy  Co.  v.  Johnson, 
above  reported.  The  appellee  excepted  to  the  matter  set  up  in  the  appel- 
lant's answer.  The  court  sustained  the  exceptions,  and  on  a  hearing,  judg- 
ment  was  rendered  in  favor  of  the  appellee  for  ten  tliousand  dollars. 

In  deciding  the  questions  involved,  this  court  determined  that  there  was  no 
error  in  holding  that  the  action  was  properly  brought  against  the  receiver 
without  leave  of  the  court  appointing  him,  nor  was  there  error  in  holding 
the  suit  properly  brought  in  Tarrant  County.  It  was  shown  that  the  re- 
ceiver had  been  discharged,  and  all  property  in  his  hands  delivered  to  the 
company,  under  order  of  the  court  appointing  him;  such  order  declaring 
that  the  property  should  remain  liable  in  the  hands  of  tlie  company  for 
claims  properly  existing  against  the  receivership.  The  court  below  ruled 
that  this  action  might  be  maintained  against  the  party  acting  as  receiver  at 
the  time  of  the  acciden!;,  though  he  had  ceased  to  act  as  receiver  or  have 
control  of  the  property  out  of  which  the  judgment  was  to  be  paid.  The 
only  ground  upon  whioh  such  judgment  againi-it  the  receiver  can  be  enforced 
against  the  property  of  the  company  is,  tliat  he,  with  reference  to  such  prop- 
erty, is  the  representative  of  the  company,  and  it  cannot  be  said  that  he  is 
Buch  representative  after  he  has  been  discharged  by  order  of  court,  and  has 
withdrawn  from  all  control,  or  right  of  control,  over  the  property.  There- 
fore, in  such  case,  a  judgment  airainst  him  as  receiver  would  be  fruitless,  and 
does  not  bind  the  property.  From  the  facts  stated  in  the  pleadings,  it  was 
clearly  shown  that  no  judgment  couhl  be  legally  rendered  against  the  re- 
ceiver as  such,  but  they  did  sliow  that  the  company  for  whom  he  acted  should 
have  been  made  defendant,  and  the  court  should  have  declined  to  proceed 
with  the  case  until  such  company  was  substituted  as  party  defendant. 
Therefore  the  court  erred  in  rendering  judgment  against  the  receiver.  In 
support  of  this  view  the  couit  cites  and  quotes  from  lii/an  v.  Hays,  62 
Tex.  47,  as  follows:  "The  sole  liability  of  a  receiver,  except  in  cases  ia 
which  he  is  personally  at  fault,  is  official;  and  when  liis  official  career  ceases, 
and  the  property  through  which  alone  his  official  liability  may  be  discharged 
has  passed  from  his  hands  in  pursuance  of  the  orders  of  the  ccmrt  that  ap- 
pointed him,  and  he  has  been  by  that  court  discharged  from  his  trust,  tlien 
no  judgment  can  be  rendered  against  him;  with  the  termination  of  his  official 
existence  ends  his  official  liability  ";  and  also  cites  7^nist  Co.  v.  Railway,  7 
Fed.  Rep.  537;  Davis  v.  Duncan,  17  Fed.  Rep.  477;  Internotional  etc.  E'y 
Co.  V.  Ormond,  62  Tex.  274;  White  v.  Keokuk  etc.  R.  R.  Co.,  52  Iowa,  97.  Iq 
epeaking  of  the  fact  that  the  company  should  have  been  substituted  as  party 
defendant,  the  court  said  that  "this,  in  analogy  toother  cases  in  which  a 
defect  of  parties  arises  after  action  brought,  is  believed  to  be  the  correct 
practice  in  cases  in  which  a  receiver  dies,  or  is  removed  after  action  brought 
against  him  or  by  him,  or  in  case  a  receiver  defendant  is  discharged,  and  the 
property  in  his  hands  subject  to  payment  of  a  judgment  to  be  rendered  is 
returned  by  order  of  court  to  its  owner:  Wilson  v.  Wilson,  1  Barb.  Ch.  592; 
Palmer  v.  Murray,  8  How.  Pr.  549;  Searcy  v.  Stubbs,  12  Ga.  43S;  Lehigh  etc. 
Co.  V.  Central  Railway,  42  N.  J.  Eq.  591;  Talmage  v.  Pell,  9  Paige,  413; 
Sheldon  v.  Adams,  27  How.  Pr.  180;  R.  ^S.,  arts.  1246,  1255."  In  closing, 
the  court  said:  "  The  receiver  was  such  representative  of  the  company  when 
the  action  was  brought  as  to  make  it  practically,  then,  an  action  against  the 
company,  and  for  this  reason  it  would  not  abate  when  he  was  discharged. 
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but  might  be  further  prosecuted  sigainst  the  company,  if  substituted  for  the 
receiver,  who  has  ceased  to  represent  it;  but  to  recover  then  it  would  be 
necessary  for  the  appellee  to  allege  and  prove  such  facts  as  make  property  in 
the  hands  of  the  company  liable  to  satisfy  the  judgment  to  be  rendered." 
For  the  reasons  given,  the  judgment  is  reversed  and  the  cause  remanded, 
with  leave  to  the  parties  to  pursue  such  course  as  to  them  seems  proper. 


Galveston,  Harrtsburg,  and  San  Antonio  Rail- 
way Company  v.  Smitu. 

[76  Texas,  611.] 

Master  and  Servant  —  Master's  Liability  for  Negligence,  —  The 
master  is  liable  for  negligence  in  the  performance  of  duties  he  has  im- 
pliedly contracted  to  perform  toward  his  servant,  no  matter  whether 
he  attempts  to  perform  them  in  person  or  by  another;  »nd  the  tru»  teat 
to  determine  whether  the  rule  applies  is  to  be  found  in  the  character  of 
the  act  performed  which  causes  the  injury,  and  not  in  the  rank,  grade, 
or  department  of  service  of  the  person  performing  it.  If  there  is  a 
neglect  of  one  of  the  duties  the  master  has  impliedly  contracted  to  per- 
form, he  is  liable,  no  matter  what  the  rank  or  grade  of  the  person  he 
has  designated  to  perform  it. 

Master  and  Servant  — Fellow-servants— Road-master  and  Section- 
hand.  —  A  road-master  having  charge  of  a  working-train  and  its  opera- 
tives, with  power  to  employ  and  discharge  the  men,  is  the  fellow-servant 
of  a  section-hand  riding  on  the  tiain  and  working  under  his  direction, 
so  as  to  prevent  the  section-hand  from  recovering  damages  from  the 
company  for  an  injury  received  in  a  collision  caused  by  the  road-master's 
negligence. 

Master  and  Servant  —  Negligence  op  Superintendent  Negligence  of 
Railway  Company.  — It  is  the  duty  of  a  railway  company  to  give  such 
information  and  orders  to  its  servants  in  charge  of  its  trains  as  will  en- 
able them  to  avoid  collisions,  aud  the  neglect  of  the  company's  superin- 
tendent in  this  respect  is  the  negligence  of  the  company,  and  the  doctrine 
of  fellow-servants  does  not  apply  in  case  of  injury  to  the  train  em- 
ployees. 

Action  to  recover  for  personal  injuries.  Plaintiff  below, 
M.  Smith,  was  employed  by  defendant  below  as  a  section- 
hand.  Early  on  the  morning  of  November  30,  1886,  plaintiff, 
with  other  section-hands,  was  carried  in  a  caboose  belonging 
to  defendant,  from  Smith's  Junction  to  Alleytown.  When 
they  reached  the  latter  place  they  were  carried  past  the  sta- 
tion, in  order  to  back  in  on  a  side-track,  and  get  flat-cars 
to  haul  sand  upon.  As  they  were  backing  in,  or  about  to 
back  in,  the  caboose  was  run  into  by  a  freight  train,  and  plain- 
tiff sustained  the  injuries  of  which  he  complains.  The  re- 
maining facts  are  stated  in  the  opinion. 
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Brown  and  Dunn,  for  the  appellant. 

Delanej/j  Kennon,  and  Harrison,  for  the  appellee. 

CoLLARD,  J.     The  court  instructed  the  jury  as  follows: — 

"  10.  If  you  find,  from  the  evidence,  that  plaintiff  was  in- 
jured as  hereinbefore  stated,  and  that  such  injuries  resulted 
from  the  negligence  of  defendant's  road-master,  and  that  said 
road-master  had  full  control  over  the  movements  of  the  train 
on  which  plaintiff  was  at  the  time  of  collision,  if  any  occurred, 
and  did  actually  direct  and  control  the  movements  of  said 
train,  and  that  he  had  general  power  to  employ  and  discharge 
men  in  defendant's  employ  working  in  the  same  capacity  in 
which  plaintiff  was  then  working,  in  that  case  the  negligence 
of  the  road-raaster  would  be  deemed  the  negligence  of  the  de- 
fendant." 

On  the  same  subject,  the  defendant  requested  the  following 
special  instructions:  — 

"2.  You  are  charged  that  the  plaintiff,  being  one  of  the 
employees  of  defendant,  cannot  recover  for  any  injury  he  may 
h.ive  sustained  while  in  its  service,  on  account  of  the  negli- 
gence of  another  employee,  no  matter  in  what  grade  he  may 
have  been;  and  the  fact  that  such  co-employee  was  in  a  dif- 
ferent grade  of  defendant's  employment  from  the  plaintiff  will 
not  affect  this  rule,  and  you  will  find  for  defendant. 

"3.  The  plaintiff,  by  the  allegations  of  his  petition,  being 
an  employee  of  defendant,  entered  its  service  upon  the  im- 
plied understanding  that  he  would  assume  all  the  risks  ordi- 
narily incident  to  such  employment,  among  which  were  the 
risks  of  injuries  resulting  from  the  negligence  of  a  fellow- 
employee;  wherefore,  if  you  believe,  from  the  evidence,  that 
plaintiff  was  injured,  that  such  injury  resulted  from  the  negli- 
gence of  either  the  road-master,  John  Kennedy,  or  the  con- 
ductor in  charge  of  the  train,  or  the  engineer  in  charge  of 
the  engine  drawing  the  train  on  which  plaintiff  was  at  the 
time  of  the  injury,  then  he  cannot  recover,  and  you  will  find 
for  the  defendant.'* 

Appellant  assigns  the  following  error:  "The  court  below 
erred  in  refusing  to  instruct  the  jury,  as  asked  by  the  defend- 
ant in  its  charges  No.  2  and  No.  3,  and  in  giving  in  lieu  of 
them  the  tenth  paragraph  of  the  charges  asked  for  the  plain- 
tiff, wherein  the  jury  were  told  that  the  road-master's  negli- 
gence would  be  the  negligence  of  defendant,  for  the  reason 
that,  by  the  undisputed  evidence  in  the  case,  the  road-ujastcr 
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was  only  the  fellow-servant  of  the  plaintiff,  and  if  by  the 
negligence  of  the  former  the  latter  was  injured,  there  would 
be  no  liability  on  the  part  of  the  defendant  for  such  injury." 

As  to  the  road-master's  authority  over  a  work  train  and  its 
operatives,  we  make  the  following  extract  from  plaintiff's  tes- 
timony: "All  the  personal  knowledge  I  have  of  the  amount 
of  authority  that  Mr.  Kennedy  has  is,  that  he  is  road-master. 
If  an  engineer  don't  suit  him,  he  can  send  him  off  and  get 
another,  —  that  is,  an  engineer  that  is  working  for  liim.  Every 
train  that  I  have  seen  in  that  business,  the  road-master,  as 
long  as  he  stays  with  it,  has  charge  of  it.  As  long  as  the 
road-master  has  charge  of  that  kind  of  a  train,  he  has  the 
right  to  discharge  the  engineer,  or  at  least  to  send  him  off  and 
get  another.  The  road-master  would  put  the  conductor  off, 
too,  if  he  did  not  suit.  I  know  that  to  be  so.  I  know  that 
he  can  send  the  conductor  away,  out  of  his  employ,  and  get 
another  if  he  don't  suit.  He  can  discharge  the  conductor  or 
engineer  out  of  his  employ,  but  I  could  not  say  he  could  dis- 
charge them  out  of  the  company's  service.  Tlie  road-master 
has  this  authority  only  when  the  train  is  with  him." 

It  is  needless  to  say  that  this  evidence  is  in  conflict  with 
that  adduced  by  defendant.  The  questions  presented  by  the 
assignment  of  error  are,  Was  the  road-master  a  fellow-servant 
of  plaintiff?  and  did  the  charge  of  the  court  give  the  jury 
the  proper  criterion  to  determine  the  question?  There  is 
difficulty  in  answering  these  questions,  because  of  the  contra- 
riety of  opinions  upon  the  subject.  It  cannot  be  decided  by 
the  mere  grade  of  the  company's  agent  charged  with  the 
negligence,  as  almost  all  grades  and  ranks  in  railway  service 
have  been  considered  and  decided  difTerently  by  different 
courts:  2  Thompson  on  Negligence,  1028-1038;  Patterson  on 
Railway  Accident  Law,  sees.  324,  325.  Tliis  variety  of  de- 
cisions grows  out  of  the  difference  in  the  application  of  the 
principle  which  is  claimed  to  be  the  test  of  fellow-servant. 

Mr.  Thompson,  as  a  result  of  his  investigation  of  the  au- 
thorities, formulates  a  general  rule,  as  follows:  "All  who  serve 
under  the  same  master,  work  under  the  same  control,  derive 
authority  and  compensation  from  the  same  common  source, 
are  engaged  in  the  same  general  business,  though  in  different 
grades  or  departments  of  it,  are  fcllow-servauts,  who  take  the 
risks  of  each  other's  negligence":  2  Thompson  on  Negligence, 
1026,  sec.  31.  The  same  rule,  with  some  modifications,  is  given 
by  other  authors:  4  Wood  on  Railroads,  sec.  388. 
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As  applicable  to  railroad  servants,  a  text-writer  furnishes 
the  following  rule:  "It  therefore  may  be  laid  down  as  the 
result  of  the  authorities,  that,  the  common  object  of  railway 
service  being  that  of  fitting  the  line  for  traflBc  and  of  carrying 
on  the  traffic,  all  servants  who  are  working  for  the  accom- 
plishment of  that  common  object  are  fellow-servants  within 
the  rule":  Patterson  on  Railway  Accident  Law,  sec.  323. 

The  application  of  the  rule  in  anything  like  a  strict  sense 
would  make  all  employees  and  agents  of  a  railway  fellow- 
servants,  however  distinct  their  employment,  rank,  authority, 
or  relation  to  the  company.  Nearly  all  the  relations  of  em- 
ployees have  been  decided  to  create  or  not  to  create  them 
fellow-servants.  It  has  been  decided  in  this  state  that  the 
negligence  of  the  conductor  having  control  of  the  train  and 
its  operatives  is  not  chargeable  to  the  company,  because  he  is 
a  fellow-servant  of  the  subordinate  operatives.  Superiority  of 
rank  and  authority  in  the  service  is  no  test:  Robinson  v.  H.  & 
T.  C.  Ky  Co.,  46  Tex.  550. 

We  cannot  review  the  authorities  holding  contradictory 
views  concerning  the  same  relations  of  superiors  and  subordi- 
nates. It  is  sufficient  to  say  that  they  cannot  be  reconciled 
upon  the  rules  announced  and  quoted  above.  The  supreme 
court  of  the  United  States  were  divided  as  to  whether  the 
company  was  liable  for  the  negligence  of  the  conductor  of  a 
train  causing  injury  to  an  engine-driver  by  a  collision,  a  bare 
majority  of  the  court  affirming  a  judgment  in  favor  of  the  in- 
jured party:  Chicago  etc.  Wy  Co.  v.  Ross,  112  U.  S.  377. 

In  treating  the  subject  of  vice-principals,  Mr.  Patterson 
speaks  of  the  test  admitted  in  some  cases,  holding  that  if  the 
company  gave  to  a  servant  the  power  of  appointing  and  dis- 
charging subordinate  servants,  the  servant  invested  with  such 
power  is  a  vice-principal;  but  he  says:  "A  more  logical  test 
is  to  be  found  in  the  grant  to  a  servant  of  that  discretionary 
and  supervisory  power  in  the  administration  of  a  railway 
which  is  necessarily  exercised  by  the  controlling  authority  of 
the  railway,  or  by  some  agent  to  whom  it  has  been  specially 
delegated":  Patterson  on  Railway  Accident  Law,  sec.  322. 

Again,  he  says:  *'  The  general  rule  in  the  United  States  is 
that  which  is  stated  by  Allen,  J.,  in  Malone  v.  Hathaway,  64 
N.  Y.  6,  21  Am.  Rep.  573,  in  these  terms:  '  AVHien  the  servant 
by  whose  acts  of  negligence  or  want  of  skill  other  servants  of 
the  common  employer  have  received  injury  is  the  alter  ego  of 
the  master  to  whom  the  employer  has  left  everything,  reserv- 
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ing  to  hiraself  no  discretion,  then  the  middleman's  negligence 
is  the  negligence  of  the  employer'":  Patterson  on  Railway- 
Accident  Law,  sees.  321,  322.  The  principles  in  the  above  ex- 
tracts approximate  the  rule  as  applied  in  this  state. 

In  Wall  V.  Railway,  4  Texas  Law  Review,  36,  the  commis- 
sion of  appeals  say:  "The  general  test  applied  is  as  to 
whether  such  employee  has  the  power  to  employ  and  dis- 
charge the  servants  who  are  subject  to  his  control  and  direc- 
tion. An  agent  having  such  authority  has  been  generally 
considered,  as  far  as  the  servants  under  his  control  are  con- 
cerned, as  in  legal  effect  occupying  the  position  of  the  master." 

Justice  Gaines,  in  commenting  on  the  rule  in  Galveston  etc. 
Ky  Co.  v.  Farmer,  73  Tex.  85,  says:  "  To  a  limited  extent,  the 
rule  so  laid  down  is  correct.  When  the  duty  which  the  agent 
is  required  to  perform  is  a  direct  obligation  which  the  master 
owes  to  all  his  servants,  the  doctrine  is  applicable."  The 
opinion  then  proceeds  to  illustrate  the  point,  showing  that  the 
company  is  required  to  select  competent  servants,  to  furnish 
safe  tracks  and  machinery,  and  that  it  owes  this  duty  to  all 
its  servants;  so  that  if  it  should  delegate  such  matters  to  an 
employee  of  any  grade,  and  the  employee  is  negligent  in  the 
performance  of  the  duty,  the  company  would  be  responsible  if 
injury  resulted  to  another  servant  from  such  neglect  or  want 
of  care.  So  we  see  the  liability  of  the  company  is  made  to 
depend  upon  the  servant's  failure  to  exercise  proper  care  in 
the  discharge  of  such  duties  as  the  company  owes  to  all  its 
servants.  This  rule,  as  well  as  others,  is  ably  discussed  by 
George  W.  Easley,  of  the  Chicago  bar,  in  quite  a  lengthy 
article  found  in  a  note  to  the  case  of  Kirk  v.  Atlanta  and 
Charlotte  Air  Line  Ry  Co.,  25  Am.  &  Eng.  R'y  Cas.  513,  and 
the  conclusion  attained,  after  exhaustive  research,  that  this  is 
the  just  rule.  He  says:  "  The  just  rule  is,  to  hold  the  master 
liable  for  negligence  in  the  performance  of  the  duties  he  has 
impliedly  contracted  to  perform  toward  his  servant,  no  matter 
whether  he  attempts  to  perform  them  in  person  or  by  another. 
The  true  test,  then,  to  determine  where  the  rule  considered 
applies  is  to  be  found  in  the  character  of  the  act  performed 
which  causes  the  injury,  and  not  in  the  rank,  grade,  or  de- 
partment of  service  of  the  person  performing  it.  If  it  be  a 
neglect  of  one  of  the  duties  the  master  has  impliedly  con- 
tracted to  perform,  the  master  is  liable,  no  matter  what  bo 
the  rank  or  grade  of  the  person  he  has  designated,  because 
that  person  is  an  agent,  and  not  a  servant;  but  in  all  other 
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cases  be  is  not  liable,  because  of  the  application  of  the  rule  as 
to  fellow-servants." 

Our  supreme  court  has  adopted  this  rule  in  the  last  case 
upon  the  ?^ubject,  —  a  rule  which  has  the  merit  of  being  cer- 
tain and  easily  understood.  In  its  application,  it  will  only  be 
necessary  to  ascertain  if  the  injury  complained  of  was  the 
result  of  the  negligent  omission  of  a  duty,  or  the  negligent 
performance  of  a  duty  required  by  law  of  the  master  to  all 
his  servants.  Of  course,  where  the  master  is  himself  guilty 
of  negligence,  or  where  the  corporate  officers  of  a  chartered 
company  commit  or  omit  the  act  constituting  negligence,  by 
which  a  servant  is  injured,  liability  would  arise  in  all  cases 
dependent  upon  other  known  principles.  The  rule  is  intended 
as  a  guide  in  cases  of  negligent  acts  of  the  agent  which  may 
be  imputed  to  the  principal. 

Now,  briefly  to  apply  the  rule  to  this  case.  If  Kennedy, 
the  road-master,  had  control  of  the  train-men  operating  the 
train  and  its  movements,  and  had  power  to  employ  and  dis- 
charge the  conductor  and  other  operatives,  and  was  guilty  of 
negligence  in  moving  the  train  from  Columbus  without  notifi- 
cation as  to  the  approach  of  specials  with  which  there  was 
danger  of  collision,  or  if  his  neg'ect  consisted  in  having  the 
train  stopped  at  Smith's  Junction  for  such  time  as  rendered 
the  danger  of  collision  with  other  trains  between  there  and 
Alleytown,  or  at  Alleytown,  imminent,  the  negligence  would  be 
his  own,  as  an  employee  or  servant  of  the  company,  and  not 
the  negligence  of  the  company,  in  the  same  sense  that  the 
eame  negligence  would  have  been  that  of  the  conductor  under 
similar  circumstances.  In  either  case,  it  was  the  individual 
negligence  of  the  servant,  a  fellow-servant  of  plaintiff.  He 
was  none  the  less  a  servant  of  the  company  by  being  its  road- 
master.  It  was  not  alleged  or  shown  that  he  was  unfit  or 
incompetent,  or  that  the  company  was  neglectful  of  its  duty 
in  employing  him;  nor  does  it  appear  that  his  authority  to 
employ  and  discharge  the  conductor  or  train-men  had  any 
relation  to  the  collision;  for  it  is  not  alleged  or  proved  that  the 
conductor,  or  any  other  employee  on  the  train  having  control 
of  its  movements,  was  incompetent,  or  that  Kennedy's  exer- 
cise of  the  authority  to  employ  or  discharge  the  operatives  was 
the  occasion  of  the  accident.  The  court's  charge  upon  this 
subject  was  erroneous. 

There  is  another  branch  of  the  case  not  set  out  in  the  *peti- 
tion,  except  by  general  allegation  that  defendant's  negligence 
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cau^d  the  injury  to  plaintiff,  but  which  is  shown  by  the  tes- 
timony, and  specially  submitted  to  the  jury  in  the  charge  of 
the  court,  which  charge  is  made  the  subject  of  an  assignment 
of  error.  The  conductor  of  the  special  freight  train  that  col- 
lided with  the  work  train  had  orders  to  look  for  engine  69, 
between  Eagle  Lake  and  Columbus,  after  6:45,  a.  m.  Neither 
the  conductor  of  69  nor  the  road-master  had  similar  orders  in 
reference  to  the  freight  train.  There  was  a  telegraph  office  at 
Columbus,  where  they  stopped  all  the  night  previous  to  the 
collision  on  the  morning  of  the  30th  of  November,  and  from 
which  point  the  engine,  with  the  caboose,  was  moved  on  that 
morning.  It  was  proved  that  such  orders  were  delivered  by 
the  train-dispatcher,  signed  by  the  superintendent  of  the  road. 
The  collision  occurred  at  Alleytown,  between  Eagle  Lake  and 
Columbus,  at  7:10,  a.  m.  The  superintendent  had  given  gen- 
eral orders  to  the  conductor  of  the  work  train  to  "work  between 
Eagle  Lake  and  Columbus,  avoiding  regular  tfains,  and  guard- 
ing against  specials."  Had  the  superintendent  given  orders  to 
this  conductor  to  guard  against  the  freight  train,  the  conductor 
might  have  avoided  the  collision.  It  was  impossible  for  him 
to  flag  against  the  special,  because  there  was  not  sufficient  time 
to  do  so  after  the  train  reached  Alleytown  and  the  collision. 
On  the  question  here  presented,  —  the  duty  of  defendant  to 
warn  its  conductors  of  the  movements  of  other  trains,  —  we 
note  the  following  authorities:  — 

In  a  case  in  New  York,  where  the  superintendent  failed  to 
warn  a  conductor  of  one  train  of  the  dangerous  approach  of 
another  that  had  the  right  to  the  track,  because  of  which  tliere 
was  a  collision,  injuring  an  employee,  it  was  held  correct  to 
submit  to  the  jury  the  question  as  to  whether  "the  defendant 
had  omitted  the  doing  of  anything  which  ought  reasonably  to 
have  been  done  to  prevent  casualty  ":  Sheehan  v.  New  York 
etc.  R,  R.  Co.,  91  N.  Y.  332.  In  another  case,  in  Ohio,  in  which 
the  superintendent  of  the  company  was  clothed  with  the 
power  to  make  and  suspend  regulations  regulating  the  movci- 
nient  of  trains,  it  wag  held  that  in  legal  effect  he  was  tiie 
master;  and  as  such,  by  special  order,  he  required  a  work 
train  to  stand  on  the  main  track  to  load  gravel,  notwithstand- 
ing a  freight  train  on  its  regular  time  was  approaching,  and 
did  run  into  the  work  train,  causing  injury  to  a  laborer 
thereon,  it  was  held  that  the  order  suspending  the  general 
regtflations  was  unreasonable,  and  that  the  company  was. 
liable:  5  Am.  &  Eng.  R'y  Cas.  530. 
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In  another  case,  in  Kentucky,  where  the  telegraph  operator 
made  a  mistake  in  writing  out  an  order  for  a  train,  which  in- 
duced the  conductor  to  believe  he  might  occupy  the  track 
longer  than  the  time  specified  in  the  order,  whereby  a  servant 
of  the  company  was  injured,  it  was  held  that  the  company 
was  liable:  McLeod  v.  Ginther^a  Adm^Tj  8  Am.  &  Eng.  R'y  Cas. 
162. 

The  cases  where  the  superintendent  was  negligent  were  put 
on  the  ground  that  he  was,  by  virtue  of  his  powers,  the  master. 
But  why  was  he  master,  unless  because  he  was  in  such  case 
clothed  with  powers  that  belonged  to  the  company,  the  careful 
exercise  of  which  was  obligatory  upon  the  company,  —  that  is, 
charged  by  the  company  with  duties  it  owed  to  its  servants? 

Whether  we  accept  the  reasons  upon  which  the  courts 
rested  these  decisions  or  not,  the  rule  as  given  in  the  Farmer 
case  still  applies,  as  it  will  in  the  case  of  the  failure  of  the 
operator  to  properly  copy  the  order,  which  the  court  put  upon 
the  ground  that  he  was  a  servant  in  a  different  department, 
and  therefore  not  a  fellow  of  the  servant  injured. 

Upon  the  hypothesis  that  the  company  is  bound  to  inform 
its  servants,  and  warn  them  of  what  is  necessary  to  avoid  col- 
lisions with  trains,  and  that  it  cannot  shift  its  own  duty  to  a 
servant,  and  then,  in  case  of  injury,  claim  that  it  was  the 
result  of  negligence  of  a  fellow-servant,  the  foregoing  cases 
will  stand  upon  the  same  principle.  A  failure  to  perform  this 
duty  increases  the  risk  of  employees  on  and  operating  trains, 
and  exposes  them  to  a  risk  not  embraced  in  their  implied  con- 
tract. The  company  ought  to  know  where  its  trains  are,  and 
if  the  operators  do  not  know,  it  is  the  duty  of  the  company 
to  inform  them,  and  give  such  orders  as  are  reasonably  neces- 
sary to  avoid  increased  peril.  When  the  proper  servant  is  so 
informed  and  ordered,  and  he  then  neglects  his  duty  or  vio- 
lates his  orders,  causing  injury  to  another  servant,  the  negli- 
gence would  be  his,  and  the  doctrine  of  fellow-servants  would 
apply. 

It  has  been  said  "that  it  is  the  duty  of  railways  to  make 
regulations  for  the  safety  of  their  servants,  and  to  use  all 
reasonable  means  for  the  enforcement  of  those  regulations": 
Patterson  on  Railway  Accident  Law,  sec.  296,  and  authorities 
there  cited. 

It  will  not  be  held  that  it  would  be  demanding  too  much  of 
a  railway  company  to  give  such  information  and  orders  to  its 
servants  in  charge  of  its  trains  as  will  enable  them  to  avoid 
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collisions.  We  are  of  the  opinion  that  this  is  the  duty  of  the 
company.  The  charge  of  the  court  made  the  neglect  of  the 
superintendent  in  this  respect  the  neglect  of  the  company, 
and  in  this  there  was  no  error.  The  assignment  of  error 
attacks  the  charge,  not  upon  the  ground  that  the  negligence  of 
the  superintendent  was  not  particularly  pleaded,  but  on  the 
ground  that  there  was  no  evidence  to  justify  it.  We  think 
there  was  evidence  upon  which  the  charge  might  have  been 
given. 

Because  of  the  error  in  the  court's  charges  holding  the  com- 
pany liable  for  the  supposed  negligence  of  the  road-master> 
we  think  the  judgment  should  be  set  aside,  and  the  cause 
remanded. 

Gaines,  A.  J.  At  the  time  the  commission  returned  their 
report  and  opinion  in  this  case,  the  opinion  in  the  case  of 
Missouri  Pac.  Ry  Co.  v.  Williams,  75  Tex.  4,  16  Am.  St.  Rep. 
867,  had  not  been  published.  In  that  case,  we  held  that  the 
servant  of  a  railway  company,  while  working  under  the  im- 
mediate supervision  and  control  of  another  employee  of  the 
company,  was  not  the  fellow-servant  of  such  employee,  pro- 
vided the  latter  had  the  power  to  employ  and  discharge  those 
who  were  subject  to  his  orders.  We  are  not  now  prepared  to 
recede  from  that  ruling.  But  that  case  is  distinguishable 
fromj  this.  The  appellee  in  the  present  case,  at  the  time  of 
the  accident,  was  not  employed  under  the  immediate  eye  of 
the  road-master.  With  the  qualification  that  we  do  not  ap- 
prove any  expressions  in  the  opinion  of  the  commission  which 
may  seemingly  conflict  with  the  opinion  in  Missouri  Pac.  R^y 
Co.  v.  Williams,  75  Tex.  4, 16  Am.  St.  Rep.  867,  we  adopt  their 
opinion,  and  reverse  and  remand  the  case. 

Masteb  and  Servant  —  Fellow-servants.  —  Who  are  and  who  are  no, 
fellow  servants:  See  Missouri  Pac.  R'y  Co.  v.  Williams,  75  Tex.  4;  16  Am.  St. 
Rep.  867,  and  note. 

Master  and  Servant — Vice-principal.  — Employers  are  answerable  to 
under-servanta  for  the  negligence  of  superintendents  and  representatives  act- 
ing within  the  scope  of  their  employment:  Denver  etc  R.  B.  Co.  v.  DriscoU^ 
12  CoL  520;  13  Am.  St.  Rep.  243. 
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Brinkley  v.   State. 

[89  Alabama,  34.) 

Criminal  Law  — Murder  —  Duty  to  Retreat  — Justifiable  Killing. 
—  A.  maa  assailed  in  bis  own  house,  if  justified  iu  ordering  or  expelling 
the  deceased  from  bis  premises,  is  not  bound  to  retreat  to  avoid  killing 
his  assailant,  even  though  a  retreat  could  be  safely  made. 

Evidence  —  Opinion. — Evidence  that  a  dance,  in  which  a  party  was  en- 
gaged just  before  being  killed  by  another,  was  "  indecent "  is  inadmis- 
sible, as  beiag  a  mere  expression  of  opinion,  and  not  a  statement  of  fact. 

Indictment  for  murder,  resulting  in  a  conviction  of  murder 
in  the  second  degree.  Appeal,  on  exceptions,  to  the  charge  of 
the  court. 

Watts  and  Son,  for  the  appellant. 

William  L.  Martin^  attorney-general^  and  Tennent  LomaZy  for 
the  state. 

SoMERViLLE,  J.  The  killing  of  the  deceased,  in  the  present 
case,  occurred  in  the  house  of  the  defendant.  '  cing  perpetrated 
by  shooting  with  a  pistol.  The  evidence  tended  to  show  that 
the  deceased  had  been  guilty  of  profanity  and  indecent  be- 
havior, and  was  for  this  reason  ordered  by  the  defendant  to 
leave  the  premises,  whereupon  an  altercation  ensued  between 
them,  which  resulted  in  the  killing. 

The  court,  among  other  things,  charged  the  jury  that  "it 
was  the  duty  of  the  defendant  to  avoid  the  killing,  if  he  could 
have  done  so  without  danger  to  himself."  This  charge  was, 
in  our  opinion,  erroneous,  in  ignoring  both  of  the  above-stated 
phases  of  the  evidence.     The  defendant  could  probably  have 
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avoided  the  necessity  of  the  killing  by  retreating  from  combat 
and  taking  refuge  in  some  place  of  safety.  So  he  might  have 
accomplished  the  same  end  by  abstaining  from  administering 
any  rebuke  to  the  deceased  for  his  alleged  indecent  conduct. 
Each  of  these  courses  might  possibly  have  been  resorted  to 
without  the  least  danger.  Yet,  as  the  defendant  was  in  his 
own  house  and  domicile,  he  was  under  no  obligation  to  retreat. 
An  assailed  person  is  not  bound  to  retreat  from  his  own  house 
to  avoid  killing  his  assailant,  even  though  a  retreat  could  be 
safely  made:  Jones  v.  State,  76  Ala.  8;  Cary  v.  State,  76  Ala. 
78;  Wharton  on  Homicide,  sec.  541.  So  if  he  was,  under  the 
circumstances  of  the  case,  justifiable  in  ordering  or  expelling 
the  deceased  from  the  premises,  he  would  be  under  no  legal 
necessity  to  avoid  the  altercation  by  yielding  the  right  in 
question,  as  a  mode  of  avoiding  all  apprehended  violence. 
The  charge  assumed  the  contrary. 

The  statement  of  the  witness,  that  the  dance  in  which  the 
deceased  was  engaged  prior  to  the  killing  was  an  "indecent" 
one,  was  a  mere  expression  of  opinion,  and  not  the  statement 
of  a  fact.     The  objection  to  it  was  properly  sustained. 

We  need  not  pass  on  the  objection  to  the  colloquy  between 
the  juror  Blue  and  the  trial  judge,  as  it  will  not  probably 
recur  on  another  trial. 

The  other  rulings  of  the  court  have  been  examined,  and  we 
discover  no  error  in  any  of  them,  except  the  portion  of  the 
court's  general  charge  numbered  2,  which  should  not  have 
been  given.  These  charges  involve  questions  too  often  con- 
sidered by  us  to  require  discussion. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  mean  while,  the  defendant  will  be  retained 
in  custody  until  discharged  by  due  course  of  law. 


Criminal  Law  —  Sblfdefbnse. — A  man's  house  is  his  castle,  and  sa- 
cred for  the  protection  of  his  person  and  family:  Stafe  v.  Patterson,  45  Vt. 
308;  12  Am.  Rep.  200,  and  note  212-214,  in  which  the  rule  is  stated  that 
"a  man  ia  not  obliged  to  retreat  if  assaulted  in  his  dwelling,  but  may  use 
such  means  as  are  absolutely  necessary  to  repel  the  assailant  from  the  house 
•vea  to  the  taking  of  life." 
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Criminal  Latt-  ARRSirr  —  Necessity  op  Reading  Warrant.  — An  officer 
seeking  to  execute  a  valid  warrant  of  arrest  need  not  announce  nor  ex- 
plain its  contents  to  the  accused,  wlieu  he  has  knowledge  of  the  charge 
contained  therein. 

Criminal  Law  —  Arrest  —  Resisting  Officer.  —  A  defendant  cannot  defy 
an  officer  seeking  to  execute  a  valid  warrant  for  his  arrest,  and  deter- 
mine whether  he  will  submit  to  arrest,  nor  can  he  elect  before  what 
magistrate  he  will  be  tried.  It  is  his  duty  to  quietly  submit  to  arrest, 
and  present  his  defenses  afterward. 

Criminal  Law— Arrest  —  RESisriNa  Officer.  —  A  defendant  cannot  defy 
an  officer  holding  a  valid  warrant  for  his  arrest,  and  after  tortiously  ob- 
taining possession  thereof,  keep  the  officer  at  bay  overnight,  until  the 
accused  could  obtain  the  advice  of  counsel,  nor  is  it  any  excuse  that  the 
next  morning  he  proposed  to  go  with  the  officer  and  be  tried  before  an- 
other justice  than  the  one  named  in  the  warrant,  provided  his  attorney 
advised  him  that  the  warrant  waa  valid. 

Indictment  for  and  conviction  of  resisting  an  officer  in  the 
execution  of  a  warrant  of  arrest.  Appeal  on  exceptions  to 
the  refusal  of  the  court  to  charge  as  follows :  "  If  the  jury  are 
in  a  reasonable  doubt  as  to  whether  defendant  assaulted 
Whitehead  from  any  other  motive  than  resisting  the  legal 

process,  they  must  find  for  the  defendant It  was  the 

duty  of  the  officer  to  make  known  to  defendant  for  what  he 
was  to  be  arrested;  and  if  he  failed  to  make  it  known  to  de- 
fendant, they  must  find  defendant  not  guilty."  The  remain- 
ing facts  are  stated  in  the  opinion. 

H.  L.  Martin,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Stone,  C.  J.  In  Jones  v.  State,  60  Ala.  99,  the  officer 
attempted  to  prevent  a  breach  of  the  peace  within  his 
presence,  and  was  resisted  in  the  attempt.  He  had  no  war- 
rant or  process  for  the  arrest  of  any  one.  That  case  was 
clearly  not  within  the  statute,  which  provides  only  for  resist- 
ance of  an  "officer  of  the  state  in  serving,  executing,  or  at- 
tempting to  serve  or  execute,"  a  legal  writ  or  process:  Code  of 
1886,  sec.  3974,     That  case  sheds  no  light  on  this. 

The  present  case  is  peculiar  in  its  facts.  Williamson  had 
Bued  out  a  warrant  from  a  justice  of  the  peace,  charging  that 
King  was  guilty  of  an  assault.  That  warrant  was  in  the 
hands  of  Whitehead,  the  constable,  for  execution,  and  White- 
head was  spending  the  night  at  the  residence  of  Williamson, 
the  prosecutor.     King,  hearing  in  some  way,  not  shown  in  the 
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record,  that  Whitehead  had  a  warrant  for  him,  did  not  wait 
for  the  officer  to  come  to  him  to  make  the  arrest.  He  went  to 
the  house  of  Williamson,  and  inquired  for  Whitehead.  Being 
shown  to  his  whereabouts,  he  asked  the  officer  if  be  had  a 
warrant  for  his  arrest.  He  answered  that  he  had.  Both 
Whitehead  and  King  made  an  unsuccessful  attempt  to  read 
the  warrant,  when  King  snatched  the  warrant  from  the  hands 
of  the  officer,  and  kept  it  until  next  morning.  He  did  not 
then  restore  it  to  Whitehead,  but,  dropping  it  out  of  his  pocket, 
Whitehead  repossessed  himself  of  it.  King  refused  to  go  or 
be  carried  before  Justice  Trawick,  who  had  issued  the  war- 
rant, but  declared  his  intention  to  carry  the  warrant  to  his 
attorney,  at  the  county  seat,  for  the  purpose  of  learning 
whether  the  warrant  was  all  right.  He  also  used  offensive, 
defiant  language.  Up  to  this  point  there  was  no  conflict  in 
the  testimony. 

It  is  manifest  that  King  did  not  approach  the  officer  with 
the  intention  of  submitting  to  the  process  of  the  law,  and  we 
are  convinced  he  knew  what  the  charge  was  which  led  to  the 
issue  of  the  warrant.  He  did  not  profess  ignorance  of  it. 
This  excused  Whitehead  from  announcing  or  explaining  to 
him  the  contents  of  the  warrant.  It  is  difficult  to  resist  the 
conclusion  that  the  purpose  of  his  visit  was  to  show  to  White- 
head that  he  could  not  arrest  him,  and  could  not  carry  iiim 
before  Trawick,  the  justice.  His  conduct  is  scarcely  explain- 
able on  any  other  hypothesis.  Without  this  inference,  how- 
ever, his  conduct  is  wholly  inexcusable,  in  any  light  in  which 
we  can  view  the  undisputed  testimony.  It  is  not  for  the  de- 
fendant to  determine  whether  he  will  submit  to  arrest  under 
process  in  the  hands  of  a  lawful  officer,  unless  the  process  is 
void  on  its  face;  nor  can  he  elect  before  what  justice  he  will 
be  tried.  It  was  equally  beyond  tiie  purview  of  his  legal 
rights  and  duty  to  defy  the  officer,  or  keep  him  at  bay,  until, 
with  the  possession  of  the  warrant,  tortiously  procured,  he 
could  obtain  the  advice  of  counsel.  The  process  not  being 
void,  the  law  and  good  order  demanded  that  he  should  sub- 
mit to  arrest,  and  present  his  legal  defenses  afterwards. 
The  undisputed  testimony  shows  that  he  resisted  the  officer 
in  the  execution  of  the  process.  There  was  testimony  which 
makes  defendant's  conduct  much  more  culpable,  but  we  place 
our  judgment  on  that  which  was  most  favorable  to  him:  1 
Wharton's  Crim.  Law,  sec.  652;  1  Bishop's  Crim.  Law,  sees. 
465-468;  2  Bishop's  Crim.  Law,  sec.  1010. 
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The  resistance,  amounting  to  a  rude  assault  according  to 
Bome  of  the  testimony,  was  perpetrated  and  made  complete 
at  the  first  interview  with  the  officer.  It  was  then  he  defied 
arrest.  The  next  morning  he  was  in  more  pacific  mood,  and 
proposed  to  go  with  the  officer,  not  to  the  justice  who  had 
issued  the  warrant,  but  to  Ozark,  the  court-house  town,  to  be 
there  tried  before  some  other  justice,  if  his  attorney  advised 
him  the  warrant  was  all  right.  Defendant  offered  to  make 
this  proof,  but  it  was  objected  to  and  excluded.  There  was 
no  error  in  this.  What  the  defendant  did  on  the  morning  of 
the  5th,  even  if  it  had  been  an  offer  to  do  what  the  law  re- 
quired of  him,  could  not  atone  for  his  unlawful  conduct  of  the 
evening  before. 

Neither  of  the  charges  asked  should  have  been  given.  The 
defendant  may  have  had  a  motive  for  assaulting  the  officer 
other  than  the  resistance  of  the  process  in  his  hands.  Still, 
if  he  resisted  the  execution  of  the  warrant,  as  we  have  shown 
above  that  he  successfully  did,  he  was  guilty,  and  was  properly 
convicted. 

If  it  had  not  been  shown  that  the  defendant  knew  for  what 
it  was  proposed  to  arrest  him,  it  would  have  been  the  duty  of 
the  officer  to  notify  him.  His  whole  conduct  shows  he  had 
such  knowledge.  It  was  not  necessary  for  the  officer,  in  view 
of  the  undisputed  facts,  to  go  through  the  idle  ceremony  of 
making  known  to  him  what  he  already  knew. 

Affirmed.  

Criminal  Law  —  Resisting  an  Officer.  —  If  the  process  under  which 
an  officer  is  acting  is  strictly  legal,  and  he  acts  in  good  faith,  it  is  a  crime 
iu  any  way  to  impede  him:  State  v.  Ten-y,  61  Vt.  624. 
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Cbiminal  Law  —  Arrest  without  Warrant.  —  A  policeman  or  town 
marshal  may,  without  warrant,  arrest  one  wlio  commits  a  breach  of  the 
peace  in  his  presence,  or  who,  by  boisterous  conduct,  accompanied  by 
violent  words  or  actions,  indicates  a  purpose  to  commit  such  breach. 

Criminal  Law  —  Arrest  without  Warrant  —  Right  to  Summon  By- 
standers.—  An  officer  having  the  right  to  make  an  arrest  without 
warrant  may  summon  by-standers  to  assist  him,  when  necessary  to  make 
the  arrest,  and  such  summons  clothes  them  with  authority  to  render  him 
all  needed  assistance. 

Criminal  Law — Arrest  without  Warrant  —  Proof  of  Summoning  of 
By-stani>£BS. — The  words  spoken  by  an  officer  to  summons  by-standera 
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to  assist  liim  in  making  an  arrest  without  warrant  may  be  given  in  evi- 
dence agaiust  any  one,  whenever  the  fact  of  their  being  summoned 
becomes  a  material  inquiry. 

Proof  of  Official  Character.  — The  official  character  of  a  deceased  per- 
son may  be  shown  by  the  evidence  of  witnesses,  who  testify  that  at  the 
time  he  was  killed  he  was  acting  as  town  marshal,  wore  a  badge,  and 
carried  a  policeman's  baton. 

Conspiracy,  Proof  of.  —  A  conspiracy  to  do  an  unlawful  act  need  not  be 
shown  by  positive  testimony;  nor  need  proof  be  made  that  there  was 
prearrangemenfc  to  do  the  specific  wrong  complained  of.  This  may  be 
inferred  from  the  conduct  of  the  participants. 

Conspiracy  —  What  Constitutes  —  Individual  Liability  of  Conspira- 
tors. —  When  two  or  more  persons  enter  upon  an  unlawful  enterprise, 
with  a  common  purpose  to  aid,  assist,  advise,  or  encourage  each  other 
in  whatever  may  grow  out  of  such  enterprise,  each  is  responsible,  civ- 
illy and  criminally,  for  everything  which  may  proximately  result  from 
such  unlawful  purpose,  whether  specifically  contemplated  or  not,  and 
whether  actually  perpetrated  by  all,  or  less  than  all,  of  the  conspirators; 
but  neither  is  liable  for  the  independent  act  of  another,  outside  the  com- 
mon purpose,  and  growing  out  of  the  individual  malice  of  the  perpe- 
trator. 

Evidence.  —  Acts  and  Declarations  of  Onb  Conspirator,  immediately 
after  the  killing  of  their  victim  by  his  co-consf)irators,  are  admissible  as 
part  of  the  rea  gestce,  and  as  being  part  of  one  continuous  transaction. 

Indictment  for  murder.  In  addition  to  the  facts  stated  in 
the  opinion,  it  is  only  necessary  to  add  that,  immediately  after 
the  killing,  Will  Martin  said  to  George  Martin,  with  an  oath: 
*'Get  out  of  town;  you  have  done  the  work  for  him";  to 
which  George  replied,  that  "  he  would  not  leave  until  he  found 
what  Jones  had  against  him." 

Sumter  Lea,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Stone,  C.  J.  It  is  certainly  the  law  that  a  policeman  or 
town  marshal  may,  without  warrant,  arrest  any  one  who  com- 
mits a  breach  of  the  peace  in  his  presence,  or  who,  by  bois- 
terous conduct,  accompanied  by  violent  words  or  actions, 
indicates  a  purpose  to  commit  a  breach  of  the  peace:  Hayes 
v.  Mitchell,  69  Ala.  452,  and  authorities  cited;  Code  of  1886, 
sec.  4262.  And  such  officer  may  summon  to  his  assistance 
any  by-stander,  or  any  number  of  by-standers,  when  deemed 
necessary  to  effect  the  arrest,  and  such  summons  clothes  them 
with  authority  to  render  him  all  needed  assistance.  And  in- 
asmuch as  it  requires  some  word  or  words  spoken  by  the 
officer  to  effect  the  summons,  such  word  or  words,  if  they  ex- 
press nothing  more,  can  be  given  in  evidence  against  anyone, 
whenever  the  factum  of  such  appointment  becomes  a  material 
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inquiry.  The  criminal  court  did  not  err  in  admitting  evi- 
dence that  Kelly  summoned  assistance  to  aid  him  in  making 
the  arrest,  nor  in  allowing  proof  of  his  words  by  which  he 
effected  the  summons.  It  was  the  proper  mode  of  making 
the  proof. 

A  question  was  raised  in  the  trial  court  as  to  the  manner 
of  proving  the  official  character  of  Kelly,  who  was  the  victim 
of  the  homicide.  White,  the  mayor,  and  other  witnesses,  tes- 
tified that  he  was  acting  marshal  of  the  town,  and  that  he 
wore  a  badge,  and  carried  a  policeman's  baton.  There  was  no 
error  in  admitting  this  evidence,  and  there  was  no  necessity 
for  producing  any  record  or  written  evidence  of  his  appoint- 
ment: 1  Greenl.  Ev.,  sees.  83,  92;  5  Wait's  Actions  and  De- 
fenses, 3-7;  3  Greenl.  Ev.,  sec.  483. 

The  testimony  tends  to  show  that  the  Martin  brothers,  both 
being  present,  commenced  the  disturbance  in  the  saloon  kept 
by  Jones,  and  that  this  disturbance  led  to  Jones's  absenting 
himself  from  his  place  of  business  after  his  pistol  was  taken 
from  him  by  Will  Martin,  the  defendant.  The  defendant,  who 
testified  in  his  own  behalf,  gave  this  account  of  the  origin  of 
the  difficulty:  "  George,  ray  brother,  who  is  now  dead,  and  I, 
went  into  Jones's  saloon,  and  ordered  beer.  When  we  fin- 
ished, George  saw  Matthews  in  the  bar,  who  had  discharged 
hira  from  the  mines,  and  he  raised  a  difficulty  with  him, 
drawing  a  knife.  Dee  Jones  drew  his  pistol,  and  I,  thinking 
he  was  going  to  shoot  me,  took  it  away  from  him.  He  then 
left  the  bar."  The  testimony  showed,  without  conflict,  that 
when  Jones  left  his  saloon  he  went  to  another  saloon,  where 
Kelly  was,  and  that  Kelly  summoned  Wardrup  and  Jones  to 
assist  him,  started  in  the  direction  of  the  Jones  saloon,  to  ar- 
rest the  two  Martins.  Several  witnesses  testified  that  when 
Kelly  started  to  arrest  one  or  both  of  the  Martins,  they  were 
coming  towards  the  place  where  Kelly  was,  from  the  direction 
of  the  Jones  saloon,  walking  side  by  side,  George  Martin  hav- 
ing an  open  knife  in  his  hand,  and  Will  Martin  a  pistol  in 
his.  Some  of  tlie  witnesses  said  that  each  was  waving  or 
swinging  his  weapon  as  they  approached.  Kelly  commanded 
George  to  surrender  his  knife,  —  some  said  he  gave  this  com- 
mand two  or  three  times,  —  but  it  was  not  obeyed.  The  firing 
soon  commenced.  Some  of  the  witnesses  said  that  Will  Mar- 
tin &r(d  the  first  pistol-shot  at  Kelly.  He  denied  this,  and 
said  he  did  not  fire.  If  he  fired,  it  was  with  Jones's  pistol, 
which  he  held  in  his  hand.     The  ball,  if  fired,  took  no  effect* 
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About  the  same  time,  or  very  soon  afterwards,  Kelly  fired, 
and  his  ball  took  no  effect.  George  Martin  then  took  Will 
Martin's  pistol  from  his  pocket,  and  fired,  killing  Kelly.  He 
then  fired  two  other  shots,  probably  at  other  members  of  the 
marshal's  party,  but  without  effect.  It  is  not  denied  that 
George  Martin  fired  the  fatal  shot,  and  that  Will's  ball,  if  he 
fired,  did  no  injury.  The  question  raised  was,  whether  Will 
Martin  was  guilty  of  the  homicide  as  a  principal  in  the  sec- 
ond degree. 

The  conviction  was  for  manslaughter,  and  in  that  species 
of  homicide  there  may  be  principals  in  the  second  degree: 
State  V.  Coleman,  5  Port.  32;  1  Bishop's  Grim.  Law,  sec.  678. 

Conspiracy,  or  a  common  purpose  to  do  an  unlawful  act, 
need  not  be  shown  by  positive  testimony.  Nor  need  it  be 
shown  that  there  was  prearrangement  to  do  the  specific 
wrong  complained  of.  When  two  or  more  persons  enter  upon 
an  unlawful  enterprise,  with  a  common  purpose  to  aid,  assist, 
advise,  encourage  each  other  in  whatever  may  grow  out  of  the 
enterprise  upon  which  they  enter,  each  is  responsible,  civilly 
and  criminally,  for  everything  which  may  consequently  and 
proximately  result  from  such  unlawful  purpose,  whether  spe- 
cifically contemplated  or  not,  and  whether  actually  perpe- 
trated by  all,  or  less  than  all,  of  the  conspirators.  And  it  is 
not  necessary  to  this  equal  accountability  that  positive  proof 
be  made  of  the  unlawful  common  purpose  with  which  the 
enterprise  vvr  s  entered  upon.  It  may  be  inferred  from  the 
conduct  of  the  participants.  "All  those  who  assemble  them- 
selves together,  with  an  intent  to  commit  a  wrongful  act,  the 
execution  whereof  makes  probable,  in  the  nature  of  things,  a 
crime  not  specifically  designed,  but  incidental  to  that  which 
was  the  object  of  the  confederacy,  are  responsible  for  such  in- 
cidental crime And  where  persons  combine  to  stand 

by  one  another  in  a  breach  of  the  peace,  with  a  general  reso- 
lution to  resist  to  the  death  all  opposers,  and  in  the  execution 
of  their  design,  murder  is  committed,  all  of  the  company  are 
equally  principals  in  the  murder":  1  Wharton's  Grim.  Law, 
sec.  220.  "  It  should  be  observed,  however,  that  while  the 
■  parties  are  responsible  for  consequent  acts  growing  out  of  the 
general  design,  they  are  not  for  independent  acts  growing  out 
of  the  particular  miilice  of  individuals":  1  Wharton's  Grim. 
Law,  sec.  397.  And  this  is  the  general  doctrine  on  the  sub- 
ject: Smith  V.  State,  52  Ala.  407;  Jordan  v.  State,  79  Ala.  9; 
Williams  y.  State,  81  Ala.  1;  60  Am.  Rep.  133;  Amos  v.  State^ 
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83  Ala.  1;  3  Am.  St.  Rep.  682;  1  Bishop's  Crim.  Law,  sec. 
649. 

As  we  have  shown,  there  was  testimony  tending  to  show 
that  the  two  Martins  were  walking  side  by  side,  each  with  a 
weapon  in  his  hand,  and  waving  it,  and  that  they  were,  in 
this  attitude,  walking  towards  Kelly,  the  town  marshal. 
Whether  Will  Martin,  the  defendant,  fired  a  pistol  or  not,  it 
is  not  pretended  that  he  offered  any  resistance  when  his 
brother  took  his  pistol  from  his  pocket,  and  with  it  killed 
Kelly.  And  his  remark,  immediately  after  Kelly  was  shot 
down,  if  the  testimony  be  believed,  shows  that  he  was  neither 
horrified  nor  surprised  at  the  result.  That  George  Martin  was 
in  a  very  lawless  mood,  with  very  lawless  intent,  is  the  testi- 
mony of  all  the  witnesses,  and  Will  Martin  did  not  contro- 
vert but  confirmed  it.  The  jury  were  not  without  testknony 
from  which  they  could  draw  the  inference  that  the  two  Mar- 
tins had  a  common  purpose  to  set  the  law  at  defiance,  and  to 
use  whatever  force  might  be  necessary  to  accomplish  tlieir  ob- 
ject; and  that  each  was  ready  to  assist  and  encourage  the 
other,  if  assistance  and  encouragement  should  become  necef* 
eary.  Finding  this  to  be  so,  each  was  accountable  for  the  act 
of  the  other,  whether  such  act  was  previously  intended  or  not, 
if  it  grew  naturally  and  proximately  out  of  the  unlawful  pur- 
pose they  had  in  view. 

The  two  charges  asked  for  defendant  each  ignored  the  in- 
quiry of  conspiracy,  or  community  of  unlawful  purpose,  and 
for  that  reason,  if  for  no  other,  they  were  rightly  refused. 

We  think  what  took  place  on  that  occasion,  including  what 
the  defendant  said  after  Kelly  was  shot  down,  was  one  con- 
tinuous transaction,  and  the  court  did  not  err  in  receiving  the 
evidence  that  was  objected  to:  Smith  v.  State,  88  Ala.  73. 

The  judgment  of  the  criminal  court  is  affirmed. 

Criminal  Law  —  Arrest  without  a  Warrant.  — Policemen  may  arrest 
without  warrant  persona  committing  ofiFensea  in  their  presence:  Veneman  v. 
Jonea,  118  Ind.  41;  10  Am.  St.  Rep.  100,  and  note;  and  may  call  upon  by- 
standers to  help  him:  Note  to  JJawkina  v.  CommonweaUli,  61  Am.  Dec.  154, 
155. 

Criminal  Law  —  Arrest.  —  As  to  the  notice  and  proof  of  the  official 
character  of  the  officer  making  the  arrest,  see  note  to  Hawkins  v.  Coinman- 
toeaith,  61  Am.  Dec.  158,  159. 

Criminal  Law  —  Conspiract  —  Liability  of  Conspirators.  —  In  con- 
spiracy, each  conspirator  is  criminally  responsible  for  the  acts  of  his  associ- 
ates committed  in  furtherance  of  the  commou  design:  P/iilUps  r.  Slate,  25 
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Tex.  App.  228;  8  Am.  St.  Rep.  471;  Spies  v.  People,  122  111.   1;  3  Am.  St. 
Rep.  320;  State  v.  Munchratk,  78  Iowa,  270;  State  v.  Walker,  98  Mo.  95. 

Criminal  Law.  —  Proof  of  Conspiracy,  and  the  jnanner  of  procedure 
ia  cases  of,  see  note  to  Spies  v.  P'ople,  3  Am.  St.  Rep.  482-490.  Declara- 
tions of  a  conspirator  are  admissible  against  his  fellows,  when  they  are  ia 
themselves  acts,  or  accompany  and  explain  acts,  done  iu  furtherance  of  the- 
common  design,  if  made  during  the  pendency  of  the  conspiracy:  Stale  v. 
Melrose,  98  Mo.  594;  Johnson  v.  State,  87  Ala.  39;  Goins  v.  People,  46  Ohio- 
St.  457;  State  v.  Walker,  98  Mo.  95;  People  v.  Irwin,  77  Cal.  494. 
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JVRT  AKB  JuROBS. —  Venire  of  special  jurors  summoned  for  a  trial  of  murder 
cannot  be  quashed  upon  the  grounds  that  one  of  those  named  is  a  minor, 
that  anotlier  is  a  female,  that  another  has  been  dead  for  more  than  a  year, 
that  another  is  a  non-resident  of  the  county,  or  that  there  is  a  mistake  ia 
the  name  of  another.  In  such  case  it  is  the  duty  of  the  court  to  order  th» 
names  of  the  disqualified  persons  to  be  discarded,  and  others  to  be  sum- 
moned to  supply  their  places,  unless,  in  the  opinion  of  the  court,  justice 
requires  otherwise. 

^JKY  AND  Jurors  —  Peremptory  Challenges. —  Under  the  Alabama  act  of 
1889,  where  two  or  more  defendants  are  on  trial  jointly  for  murder,  each 
is  entitled  to  one  half  of  twenty-one  peremptory  challenges,  and  it  is  a 
compliance  with  the  statute,  where  two  are  thus  on  trial,  to  allow  one 
eleven,  and  the  other  ten,  peremptory  challenges. 

Ckiminal  Law — Murder  —  Evidence  of  Good  Character,  and  its  Effect. 

—  A  person  on  trial  for  murder  is  permitted  to  prove  his  good  character  for 
pease  in  the  neighborhood  in  which  he  resides.  But  his  own  evidence  to 
this  efifect  cannot  be  considered  by  the  jury  as  sustaining  his  credibility 
as  a  witness  in  his  own  behalf,  when  the  prosecution  has  not  assailed  hia 
character  for  truth  and  veracity. 

Trial. —  Charge  of  Court  must  be  Construed  as  a  Whole,  in  connection 
with  the  evidence,  and  not  in  disconnected  parts,  or  by  garbled  extracts, 
to  which  exceptions  are  taken. 

Criminal  Law  —  Murder  —  Self-defense  —  Burden  of  Proof.—  After  aa 
intentional  killing  with  a  deadly  weapon  has  been  proved,  the  burden  of 
proof  is  on  the  defendant  to  show  a  pressing  necessity  on  his  part  to  take 
life  in  self-defense,  and  that  he  could  not  safely  retreat  without  appar- 
ently increasing  his  peril,  unless  these  facts  are  shown  by  the  evidence 
produced  by  the  prosecution. 

Criminal  Law — Murder  —  Self-defense  —  Burden  of  Proof  of  Provoca- 
tion.—  In  murder  cases  the  burden  of  proof  is  on  tlie  state,  under  a  plea 
of  self-defense,  to  sliow  that  the  defendant  was  in  fault  iu  bringing  on 
or  provoking  the  difficulty,  and  not  on  defendant  to  prove  that  he  did 
not  provoke  it. 

Criminal  Law  —  Murder — Presumption  from  Use  of  Deadly  Weapon. 

—  The  use  of  a  deadly  weapon  in  cases  of  homicide  raises  the  presump- 
tion of  malice,  unless  this  is  repelled  by  the  evidence  vvhiuh  proves  tlie- 
killing. 
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Ckimikal  Law  —  Murder  —  Provocation. —  Where  a  difficulty  is  sought  by 
defendant  with  the  deceased  for  the  purpose  of  beating  or  chastising  him, 
and  in  pursuance  of  such  purpose  defendant  arms  himself  with  a  pistol,  to 
be  used  in  case  of  necessity,  and  with  it  kills  deceased  in  pursuance  of 
such  purpose,  the  killing  is  murder,  although  it  was  necessary  to  use  the 
pistol  in  order  to  save  his  own  life,  or  his  body  from  great  harm. 

Criminal  Law  —  Conspiracy  to  Assault  Resulting  in  Murder.  — Where 
a  conspiracy  between  defendants  to  assault  the  deceased  is  established, 
and  such  assault  results  in  killing  him,  each  conspirator  is  criminally 
liable  for  the  acts  of  the  other,  in  the  prosecution  of  the  common  design, 
which  follow  incidentally  as  one  of  its  natural  and  probable  conse- 
quences, even  though  not  intended  as  part  of  the  orifjinal  plan. 

Criminal  Law. — Con.spiracy  to  Kill  need  not  be  proved  by  an  express 
agreement  ou  the  part  of  defendants  to  attack  or  kill  the  deceased. 
An  implied  understanding  between  them  to  that  effect,  established  by 
circumstances,  is  sufficient.  The  presence  of  one  defendant,  aiding, 
abbetting,  and  encouraging  the  other  in  making  the  attack,  will  justify 
the  jury  in  finding  him  criminally  responsible  for  the  attack  which  re- 
sulted in  the  death  of  the  party  assailed. 

Criminal  Law  —  Murder  —  Instruction.s. —  In  marder  trials  the  court 
need  not  charge  the  jury  to  the  effect  that  unless  the  defendant  is  con- 
victed of  murder  in  the  first  degree,  he  must  be  acquitted,  and  cannot  be 
convicted  of  any  lower  grade  of  homicide. 

Criminal  Law — Murder  —  Instructions. — In  a  murder  trial,  instruc- 
tions, if  supported  by  the  evidence,  to  the  effect  that  if  the  jury  are 
reasonably  satisfied,  from  the  evidence,  that  the  defendant  was  in  immi- 
nent peril  to  life  or  limb,  from  which  there  was  no  reasonable  means  of 
escape,  and  that  he  neither  provoked  nor  encouraged  the  encounter,  and 
then  fired  the  fatal  shot,  but  not  in  malice,  he  cannot  be  convicted  of 
murder  in  either  the  first  or  second  degree,  are  proper,  and  should  be 
given. 

Criminal  Law  —  No  Murder  without  Malice. — Tliere  can  be  no  mur- 
der in  either  degree  without  malice.  The  most  culpable  phase  of  homi- 
cide without  malice  is  voluntary  manslaughter. 

Jury,  and  not  Court,  is  Judge  of  the  credibility  of  witnesses  and  the 
sufficiency  of  the  evidence. 

Criminal  Law  —  Murder  —  Right  to  Instructions. — A  person  charged 
with  murder  is  entitled  to  have  charges  given,  which,  without  being  mis- 
leading, correctly  state  the  law  of  his  case,  if  they  are  supported  by  any 
evidence,  however  weak,  insufficient,  or  doubtful  in  credibility  it  may  be. 

Joint  indictment  and  trial  of  Ben  and  Sam  Gibson  for  the 
murder  of  John  Smith,  by  shooting  or  stabbing  him.  Con- 
viction of  murder  in  the  second  degree.  When  the  parties 
met,  Ben  Gibson  asked  the  deceased  why  "  he  had  gone  into 
the  field  and  cursed  their  old  father."  The  deceased  de- 
nied the  charge,  and  backed  away  from  his  assailants,  when 
Ben  knocked  his  hat  off,  and  in  the  ensuing  difficulty  the  de- 
ceased was  stabbed  three  times  in  the  back,  and  fatally  shot 
with  a  pistol  in  the  hands  of  Ben.  Deceased  drew  a  knife 
after  his  hat  was   knocked  off,  and  Sam  Gibson  also  had  a 
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knife  in  his  hand  as  he  approached  the  deceased.  A  motion 
made  at  the  trial  to  quash  the  special  venire,  which  was  over- 
ruled, an  objection  to  the  number  of  peremptory  challenges 
allowed,  and  other  exceptions  reserved  to  the  ruling  of  the 
court,  are  sufficiently  stated  in  the  opinion. 

Gamble  and  Bricken,  and  Parka  and  Parks,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

SoMERViLLE,  J.  1.  It  was  no  ground  upon  which  to  quash 
the  venire  of  special  jurors  summoned  for  the  trial  of  the  de- 
fendants that  one  of  those  named  on  the  list  was  a  minor 
under  twenty-one  years  of  age,  that  another  was  a  female 
instead  of  a  male,  that  another  had  been  dead  for  more  than 
a  year,  that  another  was  a  non-resident  of  the  county,  or  that 
there  was  a  mistake  in  the  name  of  still  another.  These 
errors  made  it  the  duty  of  the  court  to  direct  the  names  of 
such  disqualified  persons  to  be  discarded,  and  others  to  be 
summoned  to  supply  their  places,  unless,  in  the  opinion  of  the 
court,  the  ends  of  justice  required  otherwise:  Code  1886, 
sec.  4322;  Roberts  v.  State,  68  Ala.  515;  Fields  v.  State,  52 
Ala.  348;  Jackson  v.  State,  76  Ala.  26. 

2.  Under  the  act  approved  February  28,  1889  (Acts  1888-89, 
pp.  77-79),  a  single  defendant  who  is  on  trial  alone  for  a 
capital  offense  is  entitled  to  twenty-one  peremptory  chal- 
lenges. It  is  further  declared  as  follows,  in  section  2  of  the 
same  law:  "  When  two  or  more  defendants  are  on  trial  jointly 
for  a  capital  offense,  or  other  felony,  each  defendant  shall  be 
entitled  to  one  half  of  the  peremptory  challenges  allowed  by 
this  act."  In  this  case,  one  of  the  defendants  was  allowed 
eleven  peremptory  challenges,  and  the  other  ten.  This  was  a 
compliance  with  the  statute,  as  nearly  as  was  practicable,  the 
personality  of  jurors  not  being  capable  of  enumeration  by  vul- 
gar fractions. 

3.  'i  he  defendants  were  permitted  to  prove  their  good  char- 
acter for  peace  in  the  neighborhood  in  which  they  resided, 
which  was  clearly  relevant  to  the  issues  arising  on  an  indict- 
ment for  murder.  There  was  no  effort  made  by  the  state  to 
assail  their  character  for  truth  and  veracity,  although  they 
testified  as  witnesses  in  their  own  behalf  The  court  properly 
ruled  that  the  evidence  introduced  as  to  good  character  for 
peace  and  quiet  could  not  be  looked  to  for  the  purpose  of 
sustaining  the  credibility  of  the  parties  as  witnesses:  Morgan 
V.  State,  88  Ala.  223. 
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4.  The  law  of  self-defense  was  clearly  and  accurately  stated 
to  the  jury  in  the  general  charge  of  the  court,  and  in  terras 
substantially  enunciated  in  the  past  decisions  of  this  court: 
Storey  v.  State,  71  Ala.  329;  De  Arman  v.  State,  71  Ala.  351. 
This  charge  must  be  construed  as  a  whole,  in  connection  with 
the  evidence,  and  not  in  disconnected  parts,  or  by  garbled  ex- 
tracts:  Williams  v.  State,  83  Ala.  68. 

5.  And  among  other  things,  it  was  correctly  asserted,  in 
substance,  that,  after  the  intentional  killing  of  the  deceased 
by  defendant  with  a  deadly  weapon  had  been  proved,  the  bur- 
den rested  on  the  defendant  to  prove  a  pressing  necessity  on  his 
part  to  take  life  in  self-defense,  unless  this  fact  arises  out  of 
the  evidence  produced  against  him  to  prove  the  homicide. 
The  onus,  therefore,  rests  on  the  defendant,  in  such  case,  to 
ehow  that  he  could  not  safely  retreat  without  apparently  in- 
creasing his  peril.  This  must  be  so,  for  the  inability  to  safely 
retreat  is  one  of  the  elements  of  fact  which  enters  into  and 
creates  the  necessity  to  kill:  Carter  v.  State,  82  Ala.  13.  If 
there  be  a  safe  mode  of  successful  retreat,  there  can  be  no 
necessity  to  kill,  unless  the  appearances  surrounding  the  de- 
fendant reasonably  indicate  the  contrary:  Wharton's  Crim. 
Ev.,  8th  ed.,  sec.  334;  Covimonwealth  v.  Webster,  5  Cush.  295; 
62  Am.  Dec.  711.  The  rule  as  to  the  onus  of  proof  on  this 
point  is  stated,  in  accordance  with  the  above  view,  in  Cleve- 
land V.  State,  86  Ala.  2,  which  is  of  later  authority  than 
Brown  v.  State,  83  Ala.  33,  3  Am.  St.  Rep.  685,  where  the  con- 
trary rule  seems  to  be  asserted.  We  believe  the  doctrine  of 
Cleveland's  case  to  be  correct,  and  adhere  to  it:  Lewis  v. 
State,  88  Ala.  11. 

6.  The  burden  was  on  the  state,  however,  to  show  that  the 
defendants  were  in  fault  in  bringing  on  or  provoking  the 
difficulty;  not  on  the  defendants  to  prove  that  they  did  not 
provoke  it:  Brown  v.  State,  83  Ala.  33;  3  Am.  St.  Rep.  685; 
McDaniel  v.  State,  76  Ala.  1. 

7.  There  was  no  error  in  that  portion  of  the  charge  which 
asserts  that  the  use  of  a  deadly  weapon,  in  cases  of  homicide, 
raises  the  presumption  of  malice,  unless  such  presumption  is 
repelled  by  the  evidence  which  proves  the  killing:  Sylvester  v. 
State,  72  Ala.  201. 

8.  It  was  unquestionably  the  law,  as  charged  by  the  court, 
that  if  the  defendant  Ben  Gibson  sought  the  difficulty  with 
the  deceased  for  the  purpose  of  chastising  or  beating  him, 
on  account  of  the  alleged  abuse  of  defendants'  father,  or  other 
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like  reason,  and  in  pursuance  of  such  purpose,  armed  him- 
Belf  with  a  pistol,  to  be  used  in  the  event  it  became  necessary, 
and  he  did  use  it,  and  killed  deceased  with  the  weapon,  pur- 
suant to  such  purpose,  then  this  would  be  murder,  although 
it  was  necessary  to  use  the  pistol  in  order  to  save  his  own 
life,  or  his  body  from  great  harm:  Ex  parte  Nettles,  58  Ala. 
268. 

9.  There  was  evidence  tending  to  show  a  conspiracy  on  the 
part  of  the  defendants  to  attack  the  deceased,  —  circumstances 
from  which  the  jury  were  authorized  to  infer  a  common  design, 
at  least,  to  assault  and  beat  him.  Each  would  therefore  be 
criminally  responsible  for  the  acts  of  the  other  in  prosecution 
of  the  design  for  which  they  .combined;  i.  e.,  for  everything 
done  by  the  confederates  which  follows  incidentally  in  the 
execution  of  the  common  design  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was  not  intended  as  a 
part  of  the  original  design  or  common  plan.  The  law  on  this 
subject  is  fully  discussed  in  Williav^s  v.  State,  81  Ala.  1; 
60  Am.  Rep.  133;  and  in  Martin  v.  State,  89  Ala.  115;  ante 
p.  91. 

The  charges  of  the  court  seem  to  conform  to  the  principles 
declared  in  these  decisions:  Amos  v.  State,  83  Ala.  1;  3  Am. 
St.  Rep.  682. 

10.  It  was  unnecessary  to  prove  any  express  agreement  on 
the  part  of  the  defendants  to  attack  the  deceased,  or  to  kill 
him.  An  implied  understanding,  established  by  circumstan- 
tial evidence,  would  be  sufficient.  And  the  presence  of  one 
of  the  defendants,  aiding,  abetting,  and  encouraging  the 
other  in  making  an  attack  on  the  deceased,  might  justify  the 
jury  in  holding  him  criminally  responsible  for  the  homicide 
which  resulted  in  the  death  of  the  party  assailed:  Williams  v. 
State,  81  Ala.  2;  60  Am.  Rep.  133. 

11.  Many  of  the  charges  requested  by  the  defendants  de- 
manded for  them  an  acquittal  of  every  grade  of  homicide, 
unless  the  evidence  proved,  beyond  a  reasonable  doubt,  that 
the  killing  was  done  with  malice  aforethought,  deliberately, 
willfully,  and  premeditatedly,  which  are  ingredients  only  of 
murder  in  the  first  degree.  The  effect  of  these  charges  was  to 
assert  that  unless  defendants  were  convicted  of  murder  in  the 
first  degree,  they  could  not  be  convicted  of  an}'  lower  grade  of 
homicide.  These  charges  were  obviously  erroneous,  and  their 
refusal  was  without  error. 

12.  We  have  examined  all  the  charges  in  the  record, — those 
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given  by  the  court,  as  well  as  those  refused  on  request  of  the 
i  defendant.  None  of  them  are  numbered,  or  Otherwise  identi- 
fied, except  by  pencil-marks,  apparently  made  by  counsel. 
This  leads  to  embarrassment  in  their  discussion,  and  should 
be  obviated  on  another  trial. 

13,  14.  We  discover  but  one  error  in  any  of  these  numerous 
rulings.  The  following  charge,  requested  by  the  defendants, 
is  supported  by  their  own  testimony  rendered  on  the  trial, 
which  tends  not  only  to  reduce  the  grade  of  homicide,  but  to 
make  out  a  case  of  self-defense:  "The  court  charges  the  jury 
that  if  they  are  reasonably  satisfied,  from  all  the  evidence  in 
this  case,  that  the  defendant,  Ben  Gibson,  was  really,  or  to 
ordinary  apijearances,  in  imminent  peril  to  his  life  or  limb, 
from  which  there  was  no  reasonable  means  of  escape,  and  that 
he  neither  provoked  nor  encouraged  the  diflBculty,  and  under 
this  reasonable  apprehension  the  defendant  fired  the  fatal 
shot,  and  that  he  did  not  fire  the  fatal  shot  of  malice,  then 
they  should  not  find  the  defendant  guilty  of  murder  in  either 
degree."  There  can  be  no  murder  in  either  degree  without 
malice.  The  most  culpable  phase  of  homicide  without  the 
element  of  malice  is  voluntary  manslaughter.  The  charge 
does  not  demand  an  entire  acquittal  of  all  criminal  responsi- 
bility for  the  act  done,  but  a  reduction  of  the  verdict  to  a 
finding  for  manslaughter.  The  testimony  of  the  defendants 
themselves  tended  to  support  every  phase  of  the  instruction 
requested.  It  mattered  not  that  this  testimony  may  have 
sprung  from  parties  deeply  interested,  and  have  been  contra- 
dicted by  many  disinterested  witnesses,  so  as  to  be  entitled  to 
but  little  weight  in  the  estimation  of  the  trial  judge.  It  was  for 
the  jury,  and  not  the  court,  to  pass  on  the  credibility  of  the 
witnesses  and  the  sufficiency  of  the  evidence.  Every  prisoner 
at  the  bar  is  entitled  to  have  charges  given  which,  without 
being  misleading,  correctly  state  the  law  of  his  case,  and  are 
supported  by  any  evidence,  however  weak,  insufficient,  or 
doubtful  in  credibility.  The  charge  under  consideration  was 
a  correct  enunciation  of  the  law,  and  being  supported  by  the 
evidence,  its  refusal  must  operate  to  reverse  the  judgment  of 
conviction:  McDaniel  v.  State,  76  Ala.  1. 

The  other  rulings  of  the  court  seem  to  us  to  be  free  from 
error. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  mean  while,  the  prisoners  will  be  retained 
in  custody  until  discharged  by  due  process  of  law. 


102  Gibson  v.  Statu.        [Alabama, 

Ckimtnat,  Law  —  Homicide  —  Burden  of  Proof  as  to  Self-deitensb. — 
The  law  presumes  an  intentional  killing  with  a  deadly  weapon  to  be  mur- 
der, and  it  devolves  upon  the  defendant  to  repel  such  presumption  when  he 
claims  to  have  acted  in  self-defense:  State  v.  Elliott,  98  Mo.  151 ;  Leivis  v.  State, 
88  Ala.  11;  People  v.  Elliott,  80  Cal.  297;  Brown  v.  State,  83  Ala.  33;  3  Am. 
St.  Rep.  685.  But  he  need  not  repel  such  presumption  by  a  preponderance 
of  evidence:  People  v.  Baling,  83  Cal.  380;  nor  beyond  a  reasonable 
doubt:  People  v.  Riordan,  117  N.  Y.  71.  In  some  states,  the  rule  is,  that  the 
onus  probandi  never  shifts  from  the  prosecution,  even  when  the  plea  of  self- 
defense  is  set  up:  People  v.  Lanagan,  81  Cal.  142;  People  v.  Coughlin,  65 
Mich.  704;  State  v.  Donahoe,  78  Iowa,  486.  But  having  proved  self-defense, 
the  prosecution  must  always  prove  that  defendant  was  the  provoker  of  the 
difficulty,  where  it  seeks  to  thus  overcome  the  eCTect  of  the  plea  of  self-de- 
fense: Cleveland  v.  State,  86  Ala.  1. 

Criminal  Law  —  Homicide  —  Plea  of  Self-defense,  when  not  Suf- 
ficient. —  Where  a  defendant  provoked  the  difficulty,  or  willingly  entered 
into  the  fight,  he  cannot  set  up  self-defense  in  justification  of  the  killing: 
Letoisv.  State,  88  Ala.  II;  Parker  v.  State,  88  Ala.  5;  Butledgev.  State,  88 
Ala.  85;  Rains  v.  State,  88  Ala.  92;  State  v.  Scott,  41  Minn.  366;  Bolzer  v. 
People,  129  111.  112.  But  an  exception  to  this  rule  is,  that  when  the  provoker 
withdraws  from  the  difficulty,  after  having  provoked  it,  and  announces  his 
desire  for  peace,  and  he  is  pursued  by  his  adversary,  his  right  to  self-defense 
revives:  Parker  v.  State,  88  Ala.  4. 

Criminal  Law  —  Homicide  —  Duxv  to  Retreat.  —  An  assailed  person 
must  retreat,  if  possible,  rather  than  take  the  life  of  his  assailant:  Brown  v. 
State,  83  Ala.  33;  3  Am.  St.  Rep.  685;  Blackburn  v.  State,  86  Ala.  595;  Poe 
V.  State,  87  Ala.  65.  But  one  need  not  retreat  when  attacked  in  his  own 
dwelling-house:  Brinkley  v.  State,  89  Ala.  34;  ante,  p.  87;  or  where,  by  re- 
treating, he  increases  his  peril:  Shell  v.  State,  88  Ala.  14;  Rutledge  v.  State, 
88  Ala.  85;  note  to  People  v.  Lennon,  15  Am.  St.  Rep.  263. 

Criminal  Law  —  Conspiracy.  —  As  to  the  liability  of  conspirators,  see 
Martin  t.  State,  89  Ala.  115;  ante,  p.  91,  and  note. 

Cbikinal  Law  —  Conspiracy.  —  As  to  the  evidence  necessary  to  prove 
a  conspiracy,  see  Martin  v.  State,  89  Ala.  115;  ante,  p.  91,  and  note. 

Homicide.  —  Manslaughter  is  Distinguished  vuom.  Mukdeb,  in  a  note 
to  StaU  V.  Dorsey,  10  Am.  St.  Rep.  113,  114. 
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Ex  PARTE  "Walter  Bjiothers. 

[80  AI.A.BAMA.  237.] 

RB7RRSED  Judgment  —  Restitution.  —  Money  paid  on  a  decree  of  conrt  is 
not  paid  voluntarily,  and  upon  its  reversal,  the  party  paying  the  money 
is  entitled  to  restitution,  regardless  of  the  final  determination  of  the 
rights  of  the  parties. 

Mandamus  to  Chanckllor.  —  Mandamus  will  lie  against  a  chancellor  to 
compel  him  to  make  an  order  of  restitution  of  money  paid  under  his  de- 
cree which  has  subsequently  been  reversed. 

Application  for  a  writ  of  mandamus  directed  to  the  chan- 
cellor of  the  chancery  court  at  Montgomery,  commanding  him 
to  make,  or  to  show  cause  why  he  should  not  make,  an  order 
of  restitution  in  a  cause  pending  in  his  court,  requiring  one 
May,  the  plaintiff  in  the  original  suit,  to  repay  to  Walter 
Brothers,  defendants  therein,  a  sum  of  money  which  they  had 
paid  into  court  under  a  decree  against  them  in  such  suit, 
which  was  afterwards  reversed  by  this  court  on  appeal.  After 
such  reversal,  said  chancellor  refused  to  make  an  order  of  res- 
titution in  said  cause. 

Brickell,  Semple,  and  GunteVj  for  the  appellant. 
Roquemore,  White,  and  McKenzie^  for  the  respondent. 

McClellan,  J.  We  are  unable  to  concur  with  counsel  who 
appear  against  the  application,  tliat  money  paid  on  and  in  obe- 
dience to  a  decree  of  the  chancery  court  can,  in  any  case,  be 
said  to  be  paid  voluntarily,  in  such  sort  as  to  preclude  its  recov- 
ery in  the  event  of  a  reversal  of  the  decree.  We  understand 
the  law  to  be  settled  to  the  contrary:  Cahaha  v.  Burnett,  34 
Ala.  400,  407;  Knox  v.  Ahercrombie,  11  Ala.  997;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Stewart,  95  Ind.  588;  Wright  v.  Aldrich, 
60  N.  H.  161;  Hollingsworth  v.  Stone,  90  Ind.  244;  Scholey  v. 
Halsey,  72  N.  Y.  578;  Hiler  v.  Hiler,  35  Ohio  St.  645. 

We  can  conceive  of  no  case  in  which  a  party  who  paya 
money  on  a  decree  which  is  subsequently  reversed  is  not  enti- 
titled  to  have  restitution  of  what  he  has  paid,  and  to  be  thus 
reinstated  in  the  position  and  to  all  the  rights  he  had  prior  to 
the  rendition  of  the  erroneous  decree.  It  is  not  material  what 
those  rights  were,  or  would  probably,  or  even  certainly  and 
necessarily,  be  determined  to  be,  in  the  further  progress  of  the 
litigation.  He  is  entitled  to  have  his  final  equities  adjudicated 
while  he  yet  occupies  whatever  vantage-ground  was  his  in  the 
inception  of  the  contest,  and  from  that  stand-point  to  invoke 
the  judgment  of  the  law  on  the  issues  he  presents.     When  he 


104  Ex  PARTE  Walter  Brothers.        [Alabama, 

asks,  after  the  reversal  of  a  decree  which  has  erroneously  ad- 
judged his  rights,  and  disturbed  his  relations  in  the  case,  to 
have  his  original  status  restored,  it  is  no  answer  to  his  petition 
to  say  that,  on  a  final  hearing  of  the  cause,  it  will  again  be 
decreed  that  he  pay  that  of  which  he  now  seeks  restitution. 
To  so  hold  would  be  to  prejudge  the  case,  to  decide  in  advance 
of  the  submission  of  the  issues  on  pleading  and  proof  that 
the  party,  who  has  been  put  at  a  disadvantage  by  the  exe- 
cution of  a  wrongful  decree,  though  properly  before  the  court, 
is  not  entitled  to  any  relief  in  the  cause.  On  the  other  hand, 
we  are  unable  to  see  any  predicate  for  the  claim  of  the  other 
party  to  retain  what,  confessedly,  he  has  wrongfully  received. 
He  had  no  right  to  the  money  involved  in  the  litigation,  in 
contemplation  of  law,  until  there  should  be  a  correct  determi- 
nation of  the  matters  in  dispute,  however  clear  his  rights  may 
have  been  in  point  of  fact.  He  therefore  proceeds  with  the 
cause,  having  an  undue  advantage  of  his  adversary,  and  is  in 
fact  in  the  attitude  of  having  gained  what  he  claimed  before 
his  right  to  it  had,  or  could  have  been,  determined.  We  en- 
tertain no  doubt,  therefore,  of  the  absolute  right  to  have  resti- 
tution made  on  the  one  hand,  and  the  absolute  correlative 
duty  to  make  restitution  on  the  other,  wholly  regardless  of 
considerations  looking  to  the  final  equities  of  the  parties: 
Freeman  on  Judgments,  sec.  482;  Freeman  on  Executions, 
sec.  347;  Bank  of  United  States  v.  Bank  of  Washington,  6  Pet. 
16,  17;  Marks  v.  Cowles,  61  Ala.  303. 

This  case  is  clearly  distinguishable  from  McCreellss  v.  Hin- 
kle,  17  Ala.  459,  and  Tarleton  v.  Goldthwaite,  23  Ala.  346,  58 
Am.  Dec.  296,  in  which  the  question  arose  on  a  motion  to  dis- 
miss the  appeals  taken  by  the  parties,  who  had  received  satis- 
faction of  decrees  in  their  favor  from  which  the  appeals  were 
taken.  There  had  been  no  ascertainment  that  the  decrees 
were  erroneous.  They  had  not  been  reversed.  It  did  not  ap- 
pear but  that  under  those  decrees  the  parties  would  be  entitled 
to  all  they  had  received,  and  hence  the  court  declined  to  dis- 
miss the  appeals,  and  proceeded  to  hear  them  on  their  merits. 
Here  there  is  no  decree.  The  judgment  of  reversal  has  ex- 
punged it.  And  the  rights  of  the  parties  are  similar  to  tiiose 
passed  on  in  the  cases  of  Hall  v.  Hrabrowski,  9  Ala.  278,  and 
Bradford  v.  Bush,  10  Ala,  274. 

That  the  chancellor  before  whom  the  case  is  pending  has 
the  power  to  make  an  order  for  restitution  in  such  case  is  not 
controverted.     The  parties  are  before  him,  and  in  and  about, 
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and  in  the  conduct  of  that  cause,  they  are  subject  to  his  con- 
trol. The  facts  which  constitute  the  only  predicate  for  such 
an  order — a  decree,  payment  under  it,  and  its  reversal  —  are 
a  part  of  the  cause  itself.  There  can  be  no  dispute  or  mistake 
about  them.  On  them  the  order  for  restitution  goes  as  a  mat- 
ter of  course.  It  does  not  involve  the  exercise  of  judicial  func- 
tions. There  is  no  remedy  for  the  refusal  to  grant  the  order, 
except  mandamus.  Our  opinion  is,  that  mandamus  is  the 
proper  remedy.  And  the  writ  will  be  awarded  in  this  case, 
to  be  issued  only  on  the  further  application  of  petitioner's 
counsel,  if  restitution,  or  an  order  therefor,  is  not  made  in  the 
court  below  uppn  advice  of  our  conclusion. 

Reversal  op  Judgment,  Effecf  op.  — The  right  of  a  party  to  restitution 
after  the  reversal  of  a  judgment  under  which  he  was  compelled  to  pay  money 
is  discussed  at  length  in  a  note  to  Chung  v.  Laumeister,  17  Am.  St.  Rep.  264- 
266. 


North  Birmingham  Street  Railway  Company  v, 
Calderwood. 

[89  Alabama,  l'47.] 

CONTKIBUTORY  NEGLIGENCE  —  VARIANCE  BETWEEN  PLEADINGS  AND  PrOOF. 
—  Where  a  city  ordinance  prohibits  street-cars  moving  westward  from 
stopping  on  the  east  side  of  the  street,  and  those  moving  eastward  from 
stopping  on  the  west  side  of  the  street,  either  to  receive  or  deliver  pas- 
sengers, and  requires  the  cars  to  cross  the  street  before  stopping,  a 
passenger  moving  westward,  who  claims  damages  for  an  injury  received 
from  being  thrown  from  the  cars  while  in  motion,  through  the  failure  of 
the  defendant  to  stop  them  a  sufficient  length  of  time  to  enable  him  to 
alight  in  safety  on  the  west  side  of  the  street,  cannot  recover,  in  the  ab- 
sence of  negligence  on  the  part  of  defendant,  when  the  proof  shows  that 
the  injury  complained  of  was  received  on  the  east  side  of  the  street. 

Contributory  Negligence  is  Defensive  Matter,  and  the  burden  of  es- 
tablishing it  is  ordinarily  on  the  defendant.  This  rule  does  not  apply 
when  plaintiff's  testimony,  which  seeks  to  fix  negligence  on  the  defend- 
ant, inculpates  liimself  also. 

Contributory  Negligence  cannot  be  Invoked  as  a  Defense  unless  it  is 
a  proximate  cause  of  the  injury.  Still,  it  need  not  be  the  sole  cause,  as 
it  is  sufficient  if  it  is  one  of  two  or  more  concurring  efficient  causes. 

Contributory  Negligence,  when  Question  op  Fact.  —  In  an  action 
against  a  street-car  company  to  recover  damages  for  injuries  arising 
through  its  negligence,  when  it  becomes  a  material  issne  whether  the 
cars  stopped  on  the  east  or  the  west  side  of  the  street,  and  the  evidence 
on  this  question  ia  conflicting,  it  should  be  left  to  the  jury  to  determine, 
without  any  instructions  to  the  effect  that  it  is  presumed  that  the  cars 
stopped  on  the  west  side  of  the  street,  where,  under  an  ordinance,  they 
were  required  to  stop. 
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Contributory  Negligence,  when  Qdestion  of  Fact.  —  Where,  in  an 
action  against  a  street-car  company,  its  negligence  is  alleged,  and  the 
evidence  shows  tliat  plaintiff's  injury  was  received  while  attempting 
to  alight  from  the  defendant's  car,  but  is  conflicting  as  to  which  side  of 
the  street  the  car  was  stopped  at  the  time,  the  defendant  being  re- 
quired by  law  to  stop  only  on  a  certain  side,  and  the  evidence  further 
showing  that  the  conductor  was  not  in  his  place  at  the  time,  and  that 
the  car  stopped  on  the  street  in  apparent  response  to  the  pulling  of  the 
bell-cord  by  plaintiff,  who,  reasonably  believing  that  the  stop  was  made 
to  allow  him  to  alight,  attempted  to  do  so,  the  question  of  his  contribu- 
tory negligence  is  one  of  fact  to  be  determined  by  the  jury. 

Notice  of  Municipal  Ordinance.  — Any  person  within  a  municipality  who 
contracts,  even  by  implication,  with  reference  to  a  matter  governed  by 
its  ordinance  operating  as  a  police  regulation,  is  charged  with  notice  of 
the  provisions  of  such  ordinance. 

Action  for  damages  by  a  passenger  for  personal  injuries. 
The  facts  are  sufficiently  stated  in  the  opinion.  The  court, 
against  the  objections  and  exceptions  of  defendant,  charged 
the  jury  as  follows:  2.  "Contributory  negligence  on  the  part 
of  the  plaintiff,  to  avail  as  a  defense  in  this  action,  raust  be 
the  proximate  cause  of  the  injury;  and  if  it  is  not  the  proxi- 
mate cause  of  the  injury,  it  cannot  be  invoked  as  a  defense." 
3.  "The  burden  of  proof  establishing  contributory  negligence 
rests  on  the  defendant."  4.  If  the  jury  believed,  from  the 
evidence,  that,  on  the  day  named,  plaintiff  was  a  passenger 
on  the  defendant's  cars,  "  and  that  the  train  stopped  on  First 
Avenue,  near  Twentieth  Street,  for  the  purpose  of  letting  the 
passengers  get  off,  and  the  testimony  leaves  it  uncertain 
whether  it  stopped  on  the  east  or  on  the  west  side,  then  the 
jury  would  have  tlie  right  to  infer  and  indulge  the  presump- 
tion that  it  stopped  on  that  side  where  the  city  ordinance  and 
the  rules  of  the  company  required  it  to  stop, -and  not  on  that 
Bide  where  it  was  forbidden  to  stop."  5.  If  the  jury  believe, 
from  the  evidence,  that,  on  tlie  day  named,  "  the  defendant's 
train  came  to  a  full  stop  on  First  Avenue,  near  Twentieth 
Street,  on  the  west  side  thereof,  and  that  this  was  the  place 
at  which  the  trains  usually  stop  for  letting  off  passengers,  and 
that  passengers  on  the  train,  including  plaintiff,  desired  to 
get  off,  then  it  was  defendant's  duty  to  stop  the  train,  at  that 
time  and  place,  a  sufficient  length  of  time  to  allow  the  pas- 
sengers to  alight  from  the  train;  and  if  they  further  believe, 
from  the  evidence,  that  plaintiff  immediately  started  to  get 
off,  and  continued,  with  due  and  reasonable  care,  to  get  oflf 
after  she  started,  and  the  train  suddenly  moved  forward, 
without  allowing  sufficient  time  for  her  to  get  off,  and  threw 
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her  to  the  ground  with  such  force  as  to  cause  a  severe  and . 
painful  injury,  without  fault  or  negligence  on  her  part,  this 
is  an  act  of  negligence  on  the  part  of  the  defendant  which  will 
sustain  an  action;  and  if  the  jury  further  believe,  from  the 
evidence,  that  by  reason  of  the  negligence  of  the  defendant  in 
thus  moving  forward  its  train,  and  without  fault  or  negligence 
on  the  part  of  the  plaintiff,  she  received  a  severe  and  painful 
injury,  and  has  suffered  great  mental  and  physical  pain,  and 
that  said  injury  is  permanent,  and  that  she  has  suffered  great 
mental  and  physical  pain  as  the  proximate  cause  thereof, 
then  they  may  find  for  the  plaintiff  for  such  amount  of  dam- 
ages as  the  proof  may  show  she  ought  to  receive."  The  de- 
fendant asked  for  certain  instructions,  wliich  were  refused, 
and  exceptions  reserved.  The  only  one  of  these  mentioned  in 
the  opinion  is  sufficiently  stated  therein. 

Garrett  and  Underwood,  for  the  appellant. 

A.  Y.  Harper  and  R.  0.  Cohb,  for  the  respondent. 

SoMERViLLE,  J.  The  action  is  brought  for  an  injury  received 
by  the  plaintiff  in  stepping  from  the  train  of  the  defendant's 
Btreet-railroad,  which  was  operated  by  a  steam  dummy- 
engine,  in  the  city  of  Birmingham.  The  verdict  of  the  jury  was 
for  the  plaintiff,  in  the  sum  of  five  thousand  dollars  damages. 
The  alleged  negligence  of  the  defendant,  as  averred  in  the 
complaint,  was  the  failure  of  the  engineer  of  the  train  to  stop  a 
sufficient  length  of  time  to  enable  the  plaintiff  to  safely  alight 
on  the  west  side  of  Twentieth  Street,  where  trains  were  accus- 
tomed to  stop  to  deliver  passengers. 

1.  The  defendant,  in  the  eighth  charge,  requested  the  court 
to  instruct  the  jury  that  if  they  believed,  from  the  evidence, 
that  the  damage  complained  of  was  received  on  the  east  side 
of  said  street,  then,  under  the  allegations-  of  the  complaint, 
the  jury  must  find  for  the  defendant;  in  other  words,  that 
there  would  be  a  fatal  variance  between  the  allegations  and  the 
proof. 

We  think,  under  the  facts  of  the  case,  the  place  of  stopping 
was  material,  and  that  the  court  erred  in  not  giving  the  charge. 
It  was  shown,  by  the  evidence,  that  a  municipal  ordinance  of 
the  city  regulating  the  rurming  and  stopping  of  street-cars 
required  each  stop  to  be  made  just  beyond  the  far  crossing 
from  the  car,  or  dummy-engine,  "so  as  to  clear  the  street  or 
avenue  from  the  sidewalk,"  and  prohibited  a  violation  of  this 
regulation  under  a  penalty  as  a  misdemeanor.    The  ordinance 
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.thus  prohibited  trains  to  stop  on  the  east  side  of  streets  when 
moving  westward,  or  on  the  west  side  when  moving  eastward, 
either  to  receive  or  deliver  passengers.  They  were  required  to 
cross  the  street  before  coming  to  a  stop.  And  the  evidence 
shows  this  was  the  custom  of  the  company,  except  in  cases  of 
necessity,  to  avoid  accident,  or  collision  with  vehicles  or 
pedestrians. 

The  train,  in  this  case,  was  moving  westward  at  the  time 
of  the  accident.  The  lawful  stopping-place,  therefore,  was  on 
the  west  side  of  Twentieth  Street.  It  was  unlawful  to  stop  on 
the  east  side  for  the  purpose  of  allowing  a  passenger  to  alight. 

The  contract  of  the  defendant  with  the  plaintiff,  as  a  passen- 
ger on  its  cars,  must  necessarily  imply  an  agreement  to  stop 
on  the  west  and  not  on  the  east  side.  The  duties  therefore 
imposed  by  law  on  the  defendant's  servants  were  materially 
different  at  the  two  places.  At  the  lawful  stopping-place  they 
were  compelled  to  stop  to  deliver  the  plaintiff,  on  receiving  proper 
notice  of  her  desire  to  stop,  or  show  some  lawful  excuse  for  their 
failure  to  do  so.  This  stop  was  required  to  be  for  a  time  reason- 
ably sufficient  to  enable  her  to  conveniently  alight:  Central 
R.  R.  etc.  Co.  V.  Miles,  88  Ala.  256.  And  the  duty  of  keep- 
ing a  diligent  look-out  rested  on  the  engineer  and  conductor, 
to  see  that  a  premature  start  of  the  train,  such  as  might  en- 
danger her  safety,  should  not  be  negligently  made.  No  such 
duties  were  requinid  at  a  place  where  it  was  unlawful  to  stop 
for  the  purpose  of  delivering  passengers,  unless  those  in  charge 
of  the  train  elected  to  stop,  in  violation  of  law,  and  thereby 
induced  the  plaintiff  to  alight.  In  such  case,  on  being  in- 
formed of  her  presence  and  desire,  they  would  presump- 
tively be  chargeable  with  negligence  if  they  failed  to  stop  for  a 
time  reasonably  sufficient  to  permit  a  safe  exit  from  the  train. 

The  case  of  Western  R'y  etc.  Co.  v.  Sistrunk,  85  Ala.  352, 
is  distinguishable  from  this  case,  on  the  obvious  ground 
that  the  alleged  variance  of  place  there  was  immaterial,  the 
duties  of  the  defendant  to  the  plaintiff  being  precisely  iden- 
tical at  each. 

For  the  error  of  refusing  this  charge,  the  judgment  of  the 
city  court  must  be  reversed. 

2.  Contributory  negligence  is  defensive  matter,  and  the  bur- 
den of  establishing  it  is  ordinarily  cast  on  the  defendant;  but 
this  is  not  a  correct  proposition,  where  the  plaintiff's  own  testi- 
mony, which  seeks  to  fix  negligence  on  the  defendant,  incul- 
pates himself  also,  as  it  tends  to  do  in  this  case:  Savannah 
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etc.  R.  R.  Co.  V.  Shearer,  58  Ala.  672.  Or  to  state  the  propo- 
eition  otherwise:  "When  the  plaintiff  shows  negligence  on  part 
of  the  defendant,  and  there  is  nothing  to  imply  that  the  plain- 
tiflF  brought  on  the  injury  by  his  own  negligence,  then  the  bur- 
den of  proof  is  on  the  defendant  to  show  that  the  plaintiff  was 
guilty  of  negligence":  Cassidy  v.  Angell,  12  R.  I.  447;  34  Am. 
Rep.  690;  Wharton  on  Negligence,  sees.  423-425.  The  third 
charge  requested  by  the  plaintiff  should  not  have  been  given. 

3.  So  the  second  charge  would  have  been  less  liable  to  mis- 
lead, if  it  had  asserted  that  contributory  negligence  cannot  be 
invoked  as  a  defense,  unless  it  is  a  proximate  cause,  instead 
of  the  proximate  cause,  of  the  injury.  It  need  not  be  the  sole 
cause,  but  it  is  sufficient  if  it  be  one  of  two  or  more  concurring 
efficient  causes:    Western  R'y  etc.  Co.  v.  Sistrunk,  85  Ala.  352. 

4.  The  fourth  charge  given  for  the  plaintiff  was  also  errone- 
ous. Whether  the  train  stopped  on  the  west  or  the  east  side 
of  the  street  was  a  material  issue  on  the  trial,  and  it  should 
have  been  determined  by  the  jury  on  the  evidence,  without 
reference  to  any  presumption  supposed  to  arise  from  duty  to 
etop  on  the  west  side,  which  was  imposed  by  the  city  ordinance. 

5.  There  was  some  evidence  from  which  the  jury,  in  our 
judgment,  were  authorized  to  infer  that  the  stoppage  was  on 
the  west  side  of  the  street,  and  the  objection  to  the  fifth  charge 
requested  by  plaintiff,  based  on  this  ground,  is  not  tenable. 
If  this  instruction  had  limited  the  amount  of  recovery  to  that 
claimed  in  the  complaint,  we  see  no  error. 

6.  The  question  of  the  plaintiff 's  alleged  contributory  negli- 
gence was  properly  left  to  the  jury  as  a  question  of  fact.  We 
would  not,  under  the  evidence,  be  justified  in  deciding  it  ad- 
versely to  her  as  a  matter  of  law:  Louisville  etc.  R.  R.  Co.  v. 
Perry,  87  Ala.  392,  and  cases  cited.  If  the  conductor  was 
not  in  his  place  on  the  car,  and  the  train  stopped  anywhere 
on  the  street  in  apparent  response  to  the  pulling  of  the  bell- 
cord  by  the  plaintiff,  and  she,  believing  reasonably  that  the 
stop  was  made  for  the  purpose  of  allowing  her  to  alight,  at- 
tempted to  do  so,  the  question  of  her  contributory  negligence 
would  be  one  of  fact  to  be  properly  left  to  the  jury.  In  this 
view,  all  of  the  defendant's  charges,  from  the  first  to  the  fifth, 
inclusive,  and  also  the  seventh,  were  erroneous,  and  properly 
refused.  And  the  fifth  charge  was  misleading,  because  it 
excluded  the  phase  of  the  case  last  adverted  to  by  us,  involv- 
ing the  duties  arising  from  a  stoppage  at  another  than  lawful 
station  or  place  for  the  delivery  of  passengers. 
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7.  The  plaintiff,  in  our  judgment,  must  be  held  to  know  the 
rule  of  stopping  on  the  farther  side  of  the  street,  as  prescribed 
by  the  city  ordinance.  "  It  is  well  established  that  the  resi- 
dents within  a  municipality  must  take  notice  of  the  ordi- 
nances, and  it  is  frequently  stated  that  ordinances  have  the 
force  and  effect  of  laws  within  the  limits  of  the  corporation": 
Municipal  Police  Ordinances,  Horr.  &  Bemis,  158.  This  prin- 
ciple seems  sound,  when  applied  to  any  person  within  a  muni- 
cipality who  contracts,  even  by  implication,  with  reference  to 
Buch  ordinances  when  operative  as  police  regulations.  The 
contract  here,  as  we  have  seen,  by  necessary  intendment  was, 
that  the  delivery  of  the  plaintiff  as  a  passenger  was  to  be  at 
a  regular  stopping-place,  such  as  would  not  be  violative  of 
any  existing  and  lawful  police  regulation.  This  devolved  on 
her  the  responsibility  of  informing  herself  of  what  we  may 
pronounce  an  every-day  incident  of  street-railway  travel: 
Mitchell  v.  Chicago  etc.  R'y  Co.,  51  Mich.  236, 

The  foregoing  view  is  not  inconsistent  with  the  principle 
settled  in  this  state,  but  denied  in  many  other  jurisdictions, 
that  courts  will  not  take  judicial  notice  of  municipal  by-laws, 
but  require  them  to  be  proved  as  facts:  Case  v.  Mayor  of 
Mobile,  30  Ala.  538;  Municipal  Police  Ordinances,  Horr.  & 
Bemis,  158.  Nor  with  the  rule  that  such  an  ordinance  will 
not  be  permitted  to  create  a  civil  right  in  favor  of  a  third  per- 
son, based  on  the  negligence  of  one  failing  to  obey  it:  Heeney 
V.  Sprague,  11  P..  I.  456;  23  Am.  Rep.  502;  Flynn  v.  Canton 
Co.,  40  Md.  312:  17  Am.  Rep.  603;  Kirby  v.  Boylaton  Market 
Ass'n,  14  Gray,  249;  74  Am.  Dec.  682. 

Reversed  and  lemanded. 


Contributory  Negligence  —  Burden  of  Proof.  —  As  to  the  burden  of 
proof  respecting  contributory  negligence  when  a  passenger  is  injured,  see 
uote  to  Farish  v.  Re.igle,  62  Am.  Dec.  686,  687. 

Contributory  Negligence  —  Question  for  Whom. — Contributory 
negligence  is  ordinarily  a  question  of  fact  for  the  jury:  Barry  v.  Hannibal  etc 
R'y  Co.,  98  Mo.  62;  14  Am.  St.  Rep.  610,  and  note;  but  it  may  be  a  ques- 
tion for  the  court,  when  there  is  no  dispute  as  to  the  facts:  McDonald  v. 
Long  Island  R.  R.  Co.,  116  N.  Y.  546;  15  Am.  St.  Rep.  437;  See/eld  v.  Chi- 
cago etc  R.  R.  Co.,  70  Wis.  216;  5  Am.  St.  Rep.  168,  and  note. 

Judicial  Notice — Municipal  Ordinances.  —  Municipal  ordinances  are 
not  judicially  noticed,  except  in  the  municipal  courts  themselves:  Note  to 
La^fear  v.  Meatier,  89  Am.  Dec  668,  669. 
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Gafford  V.  Strauss. 

[89  Alabama,  283.] 
HnSBAVD  AND  WiFK  —  ADVERSE  POSSESSION.  — A  wjfe  cannot  hold  real  prop- 
erty adversely  to  her  husband,  which  she  claims  to  have  derived  from  him 
under  a  parol  agreement  of  purchase,  and  on  which  they  continue  to  re- 
aide,  and  whicli  they  jointly  occupy  as  husband  and  wife,  and  therefore 
cannot  acquire  a  prescriptive  title  thereto  which  will  prevail  against  the 
subsequent  mortgagee  of  the  husband. 

Ejectment  by  S.  Strauss  against  Mrs.  Sallie  Gafford  and 
H.  T.  Wimberly.  Judgment  for  plaintiff,  and  defendants  ap- 
peal.    The  opinion  states  the  facts. 

J.  C.  Richardson,  for  the  appellants. 

Charles  Wilkinson,  for  the  respondent. 

Clopton,  J.  Both  parties  concede  that  J.  M.  Gafford  was 
formerly  seised  and  possessed  of  the  land  in  controversy.  Ap- 
pellee, who  was  the  plaintiff  in  the  circuit  court,  derives  title 
under  a  mortgage  executed  by  him  February  22,  1873.  De- 
fendants do  not  claim  that  title  ever  passed  from  Gafford  to 
them,  or  either  of  them,  by  any  legal  conveyance.  Their  de- 
fense is,  that  Gafford,  being  indebted  to  Mrs.  Sallie  Gafford, 
who  was  his  wife,  for  money  of  her  separate  estate  which  he 
received'  and  used,  gave  her,  in  February,  1872,  by  parol,  the 
lands  on  which  he  then  lived,  including  the  lands  in  contro- 
versy, in  payment  thereof,  putting  her  in  possession,  and  that 
she  has  been  in  continuous  possession,  claiming  the  land  as 
her  own,  for  the  length  of  time  prescribed  by  the  statute  of 
limitations  as  a  bar  to  the  entry  of  plaintiff.  The  court  hav- 
ing given  the  affirmative  charge  in  favor  of  plaintiff,  the  main 
inquiry  arises,  whether,  from  the  undisputed  facts,  the  conclu- 
sion of  law  is,  that  Mrs.  Gafford  did  not,  and  could  not,  have 
such  adverse  possession  as,  by  its  own  mere  force,  could  ripen 
into  a  title. 

The  legal  title  in  the  lands,  being  vested  in  Gafford  when 
the  mortgage  was  executed,  thereby  passed  to  plaintiff.  There 
is  no  pretense  that  he  had  notice  of  Mrs.  Gafford's  claim.  The 
possession  of  the  mortgagor  thereafter  was  referable  and  in 
subordination  to  the  mortgagee's  title,  unless  rendered  adverse 
by  an  open  and  positive  disclaimer  of  his  title  brought  to  his 
knowledge:  Coyle  v.  Wilkins,  57  Ala.  108.  So  long  as  the 
mortgagor  holds  in  subserviency  to  the  title  of  the  mortgagee, 
the  possession  of  his  vendee,  under  a  parol  contract  of  sale. 
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cannot  become  adverse  to  the  mortgagee,  unless  there  is  a  dis- 
claimer of  the  title  of  the  mortgagor,  and  a  holding  adversely 
to  him.  Counsel  invoke  the  principle  pronounced  in  Collins 
V.  Johnson,  bl  Ala.  304,  and  Vandiveer  v.  Stickney,  75  Ala.  227, 
that  an  uninterrupted  possession  of  a  donee,  under  a  parol  gift, 
or  by  a  vendee  under  a  parol  agreement  to  purchase,  when  the 
purchase-money  is  paid,  accompanied  by  a  claim  to  the  lands, 
is  adverse  to  the  donor  or  vendor,  and  will  be  protected  by  the 
statute  of  limitations,  maturing  into  a  perfect  title,  if  continu- 
ous for  the  period  prescribed  by  the  statute.  But  to  have  such 
effect,  the  facts  essential  to  constitute  an  adverse  holding  must 
enter  into  and  characterize  the  possession.  The  mere  asser- 
tion of  a  hostile  claim  or  right,  and  of  possession  unaccom- 
panied by  adverse  actual  occupancy,  is  insufficient. 

There  is  no  dispute  that  Gafford  entered  into  possession  of 
the  lands  in  1862,  and  continued  in  possession,  claiming  them 
as  his  own,  until  February,  1872,  the  time  of  the  alleged  parol 
contract  of  sale.  While  Mrs.  Gafford  testifies  that  she  was 
put  into  possession  at  that  time,  and  thereafter  claimed  the 
possession  and  ownership,  she  also  states  that  there  was  no 
change  of  possession,  but  she  and  her  husband  continued  to 
reside  on  and  occupy  the  lands,  and  he  controlled  them  until 
his  death,  which  occurred  in  1882.  Ten  years  not  having 
elapsed  after  his  death  before  the  institution  of  the  action,  the 
bar  of  the  statute  can  become  complete  only  by  tacking  her 
possession,  during  the  continuance  of  the  marital  relation,  to 
her  possession  after  the  death  of  her  husband.  The  direct 
question,  then,  is,  whether  the  wife  can  hold  premises  ad- 
versely to  her  husband,  which  she  claims  to  have  derived  from 
him  under  a  parol  agreement  of  purchase,  and  on  which  they 
continued  to  reside  and  jointly  occupy  as  husband  and  wife. 
The  statement  and  application  of  a  few  elementary  principles 
furnish  an  answer. 

Possession,  to  be  adverse,  so  as  to  vest  title  in  the  possessor 
after  the  lapse  of  the  requisite  time,  must  be  not  only  open, 
notorious,  and  continuous,  but  also  exclusive.  It  must  oper- 
ate to  oust  or  disseise  any  other  person  who  may  claim  title 
or  right  of  possession.  In  order  to  fall  within  the  operation  of 
the  statute  of  limitations,  the  possession  must  be  sufficiently  ex- 
clusive to  put  the  dispossessed  claimant  to  his  action  or  entry. 
This  can  never  be  the  case  where  the  party  having  the  title  is 
in  possession,  though  it  may  be  joint.  Two  contemporaneous 
possessions  of  the  same  property,  each  adverse  to  the  other,  la 
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a  legal  absurdity  not  conceivable.  Hence  when  two  persons 
are  in  possession,  claiming  under  different  and  hostile  rights, 
the  law  refers  the  possession  to  the  party  having  the  title: 
Pickett  V.  Pope,  74  Ala.  122;  Bragg  v.  Massie,  38  Ala.  89;  79 
Am.  Dec.  82;  Farmer  v.  Eslava,  11  Ala.  1028. 

It  may  be  that,  under  the  laws  in  force  at  the  time  of  the 
transaction  in  question,  a  title  would  vest  in  a  married  woman 
by  the  mere  force  of  an  uninterrupted  possession  of  real  estate 
for  the  stat^itory  period  under  a  parol  gift  or  purchase,  where 
the  husband  never  had  nor  claimed  any  title,  nor  interfered 
with  her  possession.  There  is  a  clear  distinction  between  a 
possession  of  that  nature,  and  a  possession  under  a  gift  or 
purchase  directly  from  the  husband.  There  being  no  actual 
change  of  possession,  the  oral  agreement  between  Gafford  and 
his  wife  was  void;  it  vested  no  right  nor  equity,  and  created 
no  separate  estate.  It  is  material  only  to  the  extent  it  may 
constitute  the  origin  and  basis  of  an  adverse  possession.  Had 
Gafford  executed  a  conveyance  directly  to  his  wife,  it  would 
have  been  inoperative  as  a  transfer  of  the  legal  title.  Their 
continuance  in  joint  possession  thereafter,  for  no  length  of 
tiroe,  could  have  availed  to  divest  him  of  the  title,  and  vest  it 
in  her.  Certainly,  a  continuance  of  joint  occupancy,  without 
a  conveyance,  merely  under  a  parol  gift,  or  agreement  of  pur- 
chase, can  have  no  greater  efifect.  The  elements  essential  to 
an  adverse  possession,  in  that  sense  which  can  ripen  into  a 
title  by  its  own  force  and  the  lapse  of  time,  do  not,  and  can- 
not, exist  in  such  case.  The  husband  is  not  ousted  or  dis- 
seised, actually  or  constructively;  the  possession  of  the  wife 
does  not  exclude  or  encroach  upon  his  possession.  The  pos- 
session of  Mrs.  Gafford  during  coverture  was  the  possessiou 
of  her  husband,  and  did  not  become  antagonistic  to  his  rightsi 
Bell  v.  Bell,  37  Ala.  536;  79  Am.  Dec.  73;  Hendricks  v.  Rasson, 
63  Mich.  675;  1  Am.  &  Eng.  Ency.  of  Law,  250.  It  results 
that  the  statute  of  limitations  did  not  commence  to  run  until 
the  death  of  her  husband. 

AflSrmed. 


TiTLK  BT  AdVERSB  POSSESSION  AS  BETWEEN  HuSBAND  AND  WiFB.  —  So 
'»r  as  we  are  able  to  determine,  it  seems  to  have  lieea  universally  decided  in 
all  cases  where  the  question  has  been  involved,  with  one  exception,  that  a 
husband  cannot  hold  adversely  to  his  wife,  nor  the  wife  hold  adversely  to  the 
husband,  premises  of  which  they  are  in  joint  occupancy.  The  rule,  which 
ia  supported  by  the  better  reason  and  by  the  weight  of  authority,  is  thus 
Am.  St.  EKr„  Vou  XV 111.— 8 
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stated  in  Bell  v.  Bell,  37  Ala.  536,  542,  79  Am.  Dec.  73:  "There  is  a  clear  dis- 
tinction between  the  claim  of  a  separate  estate,  created  in  such  a  manner  as 
to  exclude  the  husband's  marital  rights,  and  a  naked  claim  of  title  in  the 
wife  against  the  husband.  A  wife  may  claim  that  a  separate  estate  was 
vested  in  her.  She  cannot  claim  that  she  holds  property  in  possession  ad- 
versely to  her  husband,  except  upon  the  ground  that  it  is  a  separate  estate; 
foT  her  possession,  except  so  far  as  chancery  recognizes  her  r^glit  to  holil  a 
separate  estate,  and  confers  upon  her,  in  reference  to  such  estate,  the  privi- 
leges of  a/eme  sole,  is  the  possession  of  the  husband.  An  adverse  possession, 
or  an  antagonistic  enjoyment,  for  twenty  years,  may  create  the  presumption 
of  a  title  in  favor  of  persons  sui  juris.  It  never  can  create  the  presumption 
of  a  title  in  the  wife,  clothed  with  the  quality  of  an  exclusion  of  the  hus- 
band's marital  rights.  If  the  absurdity  could  be  conceived  of  a  wife's  hold- 
ing adversely  to  her  husband,  what  reason  or  authority  is  there  to  support 
the  position  that  she  thereby  not  only  acquired  a  title,  but  a  title  of  such 
a  character  as  to  exclude  the  husband  ?"  In  this  case  it  was  decided  that  the 
wife's  possession  could  not  ripen  into  a  perfect  title  in  her,  as  against  the 
husband's  administrator,  though  the  husband  had  abandoned  her  when  her 
possession  began,  and  never  after  returned  to  her,  nor  asserted  any  claim  to 
the  property,  and  though  she  held  and  claimed  it  as  her  own  for  a  continuous 
period  of  more  than  twenty  years.  The  case  of  Hendricks  v.  liasson,  o3 
Mich.  575,  was  an  action  of  ejectment,  in  which  the  plaintiff  claimed  title 
under  Minerva  Sutliff,  to  whom  her  husband,  Richard  Sutliff,  deeded  the 
land  in  1857.  The  defendant  claimed  under  a  deed  from  said  Ilichard  to 
Burritt  SutlifiT  in  1858.  The  court  said:  "There  was  an  issue  presented  to 
the  jury,  allowing  them  to  pass  upon  an  adverse  possession  in  Burritt  and 
his  line  of  title.  But  we  find  no  foundation  for  any  theory  that  could  poj- 
eibly  make  out  such  a  claim,  except  by  eking  out  his  period  of  possession  by 
making  his  father,  Richard  Sutliff,  an  adverse  holder  against  his  wife, 
Minerva,  during  their  married  life  and  family  occupancy.  This  is  not  within 
any  rule." 

In  Mcmldin  v.  Cox,  67  Cal.  387,  it  was  determined  that  during  coverture, 
and  while  the  husband  remains  the  head  of  the  family,  neither  party  to  the 
marital  relation  can  hold  the  homestead  adversely  to  the  other,  so  as  to  set 
the  statute  of  limitations  in  action.  The  court  said:  "It  would  seem  more 
in  harmony  with  our  conception  of  the  marital  relation  to  say  that  while  the 
husband  remains  the  head  of  the  family,  that,  as  to  the  homestead,  his  acts 
of  possession  and  control  will  be  taken  as  evidence  of  joint  ownership  with 
the  wife,  and  tliat  no  presumption  of  an  adverse  holding  can  be  indulged  or 
allowed.  If  he  may  hold  adversely  to  his  wife,  her  right  to  the  homestead 
can  be  determined  without  her  consent,  and  in  a  manner  different  from  that 
contemplated  by  the  code.  Her  right  to  maintain  an  action  against  him, 
upon  his  claiming  adversely,  will  result  in  gauging  her  title,  not  by  the  cer- 
tain provisions  of  the  code,  but  by  the  more  uncertain  testimony  of  witnesses. 
The  acts  of  the  husband  in  controlling  the  property,  in  themselves  innocent 
and  proper,  will  be  liable  in  after  years  to  be  tortured  into  evidence  of  an 
atlveise  possession,  where  none  was  originally  designed.  All  necessity  for 
vigilance  between  husband  and  wife  in  guanling  their  property  rights  should 
be,  as  far  as  may  be,  avoided.  Again,  if  the  husband  can  hold  the  home- 
stead adversely  to  the  wife,  then  she  may  maintain  ejectment  for  its  recov- 
ery, but  when  restored  to  possession,  her  husband  may  at  once  rightfully 
remove  her  from  the  premises;  or  if  his  adverse  possession  has  ripened  into 
a  title,  which  enables  him  to  prevail  in  an  action,  he  must  continue  to  keep  her 
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out  of  possession,  or  she  may  again  file  a  declaration  of  homestead  on  the 
property,  and  start  anew  on  the  circle  of  strife  and  litigation." 

The  rule  was  applied  in  Veal  v.  Robinson,  70  Ga.  809,  where  the  court  de- 
cided that  the  possession  of  the  wife,  to  be  adverse  to  her  husband,  must  be 
under  written  color  of  title,  and  actual,  public,  continuous,  peaceable,  notori- 
ous, and  uninterrupted  for  seven  years,  to  give  her  title. 

The  doctrine  that  there  cannot  be  an  adverse  holding  between  hnsband  and 
wife  is  afiSrmed  in  Vandervoort  v.  Gould,  36  N.  Y.  639,  where  it  is  determined 
that  the  wife  may  demise  her  separate  estate,  although  in  the  occupation  of 
her  husband,  as  his  possession  cannot  be  deemed  hostile  to  hers;  and  where  tha 
land  of  the  wife  is  sold  by  her  husband,  the  possession  is  not  adverse  while  the 
marriage  exists:  Stephens  v.  McCormick,  5  Bush,  181.  Or  where  the  hnsband 
rents  land  of  the  owner,  and  moves  onto  it  with  his  family,  in  subordination 
to  the  owner's  title,  the  wife  of  the  tenant  cannot,  during  coverture,  claim 
the  premises  adversely  the  owner  so  as  to  set  the  statute  of  limitations  in 
operation:  Friiik  v.  Alsip,  49  Cal.  103.  In  1861,  Mrs.  C.  Guerra,  a  married 
woman,  filed  a  declaration  of  homestead  upon  a  tract  of  land  then  inclosed 
and  occupied  by  herself  and  husband,  but  which  formed  a  part  of  a  larger 
tract,  owned  by  her  husband  and  others  as  tenants  in  common.  From  the 
date  of  filing  the  homestead  declaration  she  occupied  the  laud  with  her  hus- 
band, claiming  it  as  a  homestead,  until  his  death,  in  1878,  and  afterwards  by 
herself  until  the  bringing  of  this  action.  After  such  declaration  had  been 
filed,  her  husband  and  his  co-tenants  mortgaged  the  larger  tract,  and  the 
mortgagee  afterwards  became  the  purchaser  at  foreclosure  sale,  and  received 
his  deed.  Subsequently  the  interests  of  the  latter  in  the  homestead  became 
vested  in  Mr.  and  Mrs.  Guerra  and  one  of  the  co-tenants,  and  was  again 
mortgaged,  foreclosed,  and  conveyed  to  the  plaintiflF. 

In  an  action  to  quiet  title,  the  court  below  found  that  the  homestead  had 
been  held  adversely  by  her  from  the  date  of  filing  her  declaration,  but  the 
appellate  court  reversed  this  finding,  and  decided  that  the  filing  of  the  declara- 
tion of  homestead  was  invalid,  for  the  reason  that  the  premises  were  then  held 
in  tenancy  in  common;  that  title  by  adverse  possession  could  not  avail  her, 
as  it  was  by  virtue  of  her  marital  relaticus  that  she  tiled  her  declaration  and 
continued  to  claim  the  premises  as  a  homestead.  As  there  was  no  pretense 
that  her  husband  claimed  adversely  to  any  one,  she  could  not  claim  ad>  ersely 
to  him  or  those  under  him,  so  long  as  he  remained  the  head  of  the  family: 
First  Nat.  Bank  v.  Gueira,  61  Cal.  109. 

The  rule,  however,  is  announced  in  Clark  v.  Gilbert,  39  Conn.  94,  that  a 
married  woman,  to  whom  possession  of  land  is  delivered  under  a  parol  gift, 
and  who  occupies  the  land  uninterruptedly,  adversely,  and  exclusively  for 
fifteen  years  as  her  own,  thereby  acquires  a  complete  title  in  herself,  subject 
to  an  estate  by  curtesy  in  her  husband,  if  the  husband,  though  living  with  tlie 
wife,  claims  no  independent,  exclusive  occupation  in  himself. 
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DiTOROX  FOB  Malformation.  —  Before  the  wife  can  be  granted  a  divorce 
on  the  ground  that  her  husband  is  physically  incapacitated  from  enter- 
ing into  the  marriage  state  by  reason  of  his  malformation  and  abnormal 
proportions,  the  proof  should  be  satisfactory,  and  as  direct  as  the  nature 
of  the  question  is  susceptible  of.  The  wife  must  submit  to  a  skilled 
examination  of  her  person,  under  order  of  court,  to  show  that  the  fault 
is  not  with  her;  and  the  husband  must  also  submit  to  such  an  examina- 
tion, that  the  court  may  be  satisfled  that  the  proceeding  is  not  consentive 
and  collusive.  Finding  the  latter  to  be  the  case,  relief  should  be  denied, 
except  on  clear  proof  of  the  charge  preferred  in  the  bilL 

Bill  for  divorce,  on  the  part  of  the  wife,  on  the  ground  that 
the  abnormal  size  of  certain  of  her  husband's  parts  prevented 
the  consummation  of  the  act  of  sexual  intercourse  between 
them. 

Richardson  and  Steiner,  for  the  appellant. 
Charles  Wilkinson,  for  the  respondent. 

Stone,  C.  J.  The  averments  of  the  bill  in  this  case  are  too 
offensive  to  modesty  to  allow  their  publication  in  our  reports. 
But  as  said  by  Lord  Stowell  in  Briggs  v.  Morgan,  3  Phillira. 
325,  1  Ecc.  Rep.  408,  "courts  of  law  are  not  invested  with  the 
powers  of  selection.  They  must  take  tlie  law  as  it  is  imposed 
on  them.  Courts  of  the  highest  jurisdiction  must  often  go 
into  cases  of  the  most  odious  nature,  where  the  proceeding  is 
only  for  the  punishment  of  the  offender.  Here  the  claim  is 
for  a  remedy,  and  the  court  cannot  refuse  to  entertain  it  on 
any  fastidious  notions  of  its  own." 

Our  statute  (Code  of  1886,  sec.  2322)  declares  that  either 
party  to  a  marriage  is  entitled  to  a  divorce  from  the  bonds  of 
matrimony,  "when  the  other  was,  at  the  time  of  the  marriage, 
physically  and  incurably  incapacitated  from  entering  into  the 
marriage  state."  The  meaning  of  the  words  "  physically  in- 
capacitated," as  here  used,  is  substantially  the  same  as  that 
of  the  word  "  impotent,"  frequently  met  with  in  divorce  pro- 
ceedings. It  means  powerless,  or  wanting  in  physical  power, 
to  consummate  the  marriage.  Animal  desire  between  the- 
sexes  is  one  of  the  incitements  to  matrimony,  the  lawful 
gratification  of  which  is  encouraged  and  protected  alike  by 
fnoral  sentiment  and  municipal  regulation.  Copulation  or 
coition  — the  act  of  gratifying  sexual  desire  —  is  the  consum- 
mation of  marriage,  inability  to  accomplish  which,  when  it 
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proceeds  from  incurable  physical  imperfection  or  malforma- 
tion, is  precisely  what  our  statute  means  and  expresses  by  the 
words  "physically  and  incurably  incapacitated."  Barren- 
ness,  however,  is  in  no  sense  the  synonym  of  impotency.  We 
consider  it  unnecessary,  at  this  stage  of  this  case,  to  go  into 
further  details.  1  Bishop  on  Marriage  and  Divorce,  6th  ed., 
sections  322-338  a,  inclusive,  treats  the  subject  at  length, 
and  collates  and  reviews  the  adjudged  cases.  We  approve  his 
statement  of  the  American  doctrine,  as  set  forth  in  said  sec- 
tions: Note  to  Devanhagh  v,  Devanbagh,  28  Am.  Dec.  443. 

The  chancellor  overruled  the  defendant's  demurrer,  and  his 
motion  to  dismiss  the  bill  for  want  of  equity;  and  the  present 
appeal  by  the  defendant  is  from  this  ruling.  It  is  here  con- 
tended that,  before  seeking  a  divorce,  complainant  should 
have  submitted  to  the  triennial  test,  sometimes  required  in 
the  English  ecclesiastical  court.  That  being  a  rule  of  the 
canon  and  not  of  the  common  law,  it  is  doubtful  if  it  could 
exert  any  influence  in  our  deliberations,  even  if  uninfluenced 
by  statute.  We  think,  however,  that  our  statute  forbids  us  to 
consider  that  rule  in  passing  on  this  statutory  ground  of  di- 
vorce. 

It  is  contended  for  appellant  that  the  averments  in  the 
present  bill  are  not  sufficiently  specific.  We  think  there  is 
nothing  in  this,  for  very  obvious  reasons.  We  know  not  how 
the  charges  could  be  made  more  definite. 

Questions  are  raised  on  the  form  of  relief,  and  on  the  right 
to  allow  the  amendment  to  the  bill,  which  was  made  in  the 
court  below.  There  is  nothing  in  these  objections.  However, 
a  sentence  annulling  marriage  on  account  of  impotency  may 
have  been  classified  or  regarded  under  the  canon  law,  such 
marriages  were  not  absolutely  void.  They  were  only  voidable, 
at  the  request  of  the  injured  party.  If  not  annulled  by  judi- 
cial sentence  during  the  life  of  the  parties,  they  entailed  all 
the  legal  consequences  of  a  valid  marriage;  and  until  such 
sentence  of  annulment,  neither  party  could  contract  other 
marriage.  But  we  need  not  pursue  this  inquiry.  Our  statute, 
in  terms,  makes  it  a  ground  for  divorce  from  the  bonds  of 
matrimony,  and  that  fixes  its  class  and  status  for  us. 

Is  the  malformation  or  physical  incapacity  charged  in  the 
bill,  if  true,  sufficient  ground  for  divorce?  Can  we,  as  matter 
law,  or  of  indisputable  fact,  affirm  that  the  charge  is  prepos- 
terous, and  therefore  untrue?  Are  the  abnormal  proportions, 
which  are  charged,  impossible,  in  the  nature  of  things?     We 
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know  of  no  rule  of  law  or  logic  by  which  we  can  reach  such 

conclusion.  We  hold  that  the  chancellor,  in  his  decretal 
order  overruling  the  demurrer,  and  refusing  to  dismiss  the 
bill,  did  not  err. 

The  briefs  of  counsel  give  evidence  of  diligent  research,  and 
they  furnish  no  adjudged  case  in  which  the  malformation 
here  complained  of  was  the  ground  of  complaint.  We  sup- 
pose such  cases,  if  they  exist  at  all,  are  very  rare.  To  author- 
ize the  relief  prayed,  the  proof  should  be  very  satisfactory,  and 
the  most  direct  which  the  nature  of  the  question  is  susceptible 
of.  The  complainant  must  be  required  to  submit  her  person 
to  examination  by  physicians,  or  matrons  skilled  in  such 
matters,  to  be  appointed  by  the  chancellor;  and  proof  of  such 
examination,  by  the  persons  so  appointed,  showing  that  the 
fault  is  not  with  her,  must  be  made  an  indispensable  condi- 
tion of  relief.  If  she  refuse  to  submit  to  such  examination, 
then  let  her  bill  be  dismissed. 

The  defendant  also  should  submit  to  a  skillful  examination, 
as  a  condition  of  his  defense,  if  he  contests  the  complainant's 
right  to  relief.  But  if  defense  is  not  made  as  herein  indicated, 
the  chancellor  should  scrutinize  the  testimony  narrowly,  and 
have  recourse  to  any  other  legal  means,  with  a  view  of  ascer- 
taining if  the  proceedings  have  not  become  consentive  and 
collusive.  Finding  such  to  be  the  case,  relief  should  be  de- 
nied, except  on  clear  proof  of  the  charge  preferred  in  the  bill, 
namely,  that,  for  the  reason  stated,  the  defendant  "was,  at  the 
time  of  the  marriage,  physically  and  incurably  incapacitated 
from  entering  into  the  marriage  state." 

Afl&rmed. 


Marbiagk  and  DivoRCB.  —  Physical  incapacity  as  a  ground  for  divorco 
is  thoroughly  discussed  in  an  extended  note  to  Devanbagh  v.  Devanbaghf  2A 
Vm.  Dec.  447-451. 
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Alabama    Great    Southern    Batlroad  Company 
V.  Thomas  and  Sons. 

[89  Alabama,  291.] 

Common  Carrier  —  Duty  to  Deliver  to  Connectinq  Linb. — Where  a 
common  carrier  receives  goods  consigned  beyond  the  terminus  of  its 
own  line,  with  an  agreement  to  deliver  to  a  connecting  line,  the  contract 
of  shipment  imposes  not  only  the  duty  to  transport  safely  over  its  own 
road,  but  also  to  safely  deliver  to  the  next  connecting  carrier. 

Common  Carrier  —  Duty  to  Deliver  to  Connecting  Line.  — The  car- 
rier's liability,  if  he  has  undertaken  to  carry  goods  beyond  his  own  line, 
does  not  terminate  upon  the  arrival  of  the  goods  at  his  own  terminal 
depot,  but  continues  when  there  is  a  further  duty  to  carry  over  an  inter- 
mediate short  line  belonging  to  it,  and  connecting  with  the  connecting 
road,  in  order  to  complete  the  act  of  delivery  to  the  connecting  carrier. 

Common  Carrier  —  Liability  over  Connecting  Line.  —  A  carrier,  in 
undertaking  to  forward  goods  beyond  the  terminus  of  its  own  route,  is 
bound  to  obey  all  reasonable  instructions  of  the  shipper  or  consignor 
not  in  conflict  with  the  terms  of  the  contract  of  shipment;  and  if  it  dis- 
regard such  instructions,  and  the  goods  are  lost  by  this  act  of  negligence, 
it  is  liable  for  their  value,  though  the  loss  occurs  while  they  are  in  the 
possession  of  another  carrier  or  person. 

Common  Carrier  —  Limitation  of  Liability  by  Contracf.  —  A  carrier 
cannot  limit  his  liability  by  contract,  so  as  to  evade  responsibility  for 
injuries  which  may  occur  through  the  negligence  of  his  servants.  Such 
contract  is  contrary  to  public  policy. 

Common  Carrier  —  Liability.  —  The  liability  of  a  common  carrier,  except 
so  far  as  lawfully  limited  by  special  contract,  is  that  of  an  insurer  against 
all  losses,  except  those  occasioned  by  the  act  of  God,  the  public  enemy, 
or  the  contributory  negligence  of  the  consignor. 

Common  Carrier  —  Liability  over  Connecting  Line  as  Forwarder. — 
In  so  far  as  a  carrier  acts  as  a  mere  forwarder,  assuming  as  agent  of  the 
consignor  to  have  the  goods  forwarded  by  a  connecting  line,  he  is  liable 
only  £is  bailee  for  the  exercise  of  ordinary  care,  or  such  care  as  persona 
of  ordinary  prudence  exercise  in  reference  to  their  own  property  under 
like  circumstances. 

Common  Carrier  —  Bill  of  Lading,  Construction  of.  —  In  construing 
a  bill  of  lading  given  by  the  carrier  for  the  safe  transportation  and  de- 
livery of  goods  shipped  by  a  consignor,  the  contract  will  be  construed 
most  strongly  against  the  carrier,  and  favorably  to  the  consignor,  in  case 
of  doubt  in  any  matter  of  construction. 

Common  Carrier  —  Liability  for  Safe  Delivery  of  Live-stock  to 
Connecting  Line.  —  Where  a  carrier  has  contracted  to  carry  live-stock 
over  his  own  road  and  deliver  them  to  a  connecting  carrier,  it  is  his  duty, 
after  the  transit  on  his  own  road  is  completed,  and  the  stock  transferred 
to  cars  accepted  by  the  shipper  preparatory  to  delivery  to  the  connect- 
ing line,  to  either  permit  the  consignor  to  put  such  cars  in  proper  con- 
dition to  safely  transport  the  stock,  as  he  had  agreed  to  do,  or  himself 
perform  this  duty  with  reasonable  care  and  diligence;  and  for  a  failure 
BO  to  do,  the  carrier  is  liable  for  a  resulting  injury  to  tlie  stock.  This 
duty  includes  the  providing  of  suitable  bedding  for  the  cars,  partitions 
to  keep  the  cattle  apart,  and  the  exercise  of  proper  care  to  prevent 
crowding  of  the  stock  in  the  cars. 
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Common  Carriers  —  Delivery  of  Live-stock  to  CoNHEonNO  Carrier  — 
Evidence  to  Excuse  Consignor's  Liability.  —  In  an  action  against  a 
carrier  on  the  contract  of  carriage,  to  recover  for  injuries  to  live-stock 
arising  from  negligence  in  delivery  to  a  connecting  carrier,  evidence 
ahowing  an  offer  on  the  part  of  the  consignor  to  perform  all  the  duties 
imposed  upon  him  by  the  contract  is  admissible. 

Common  Carriers  —  Jurisdiction  in  Actions  against.  —  An  action  may 
be  maintained  against  a  domestic  corporation  in  the  state  of  its  incor- 
poration, under  a  contract  made  in  that  state,  to  recover  for  injuries  to 
live-stock  transported  over  its  road,  though  such  injury  occurred  at  its 
terminus  in  another  state. 

Practice  —  Amendment  of  Complaint  —  Statute  op  Limitations. — In 
an  action  against  a  carrier  on  a  contract  of  carriage  to  recover  for  in- 
juries to  live-stock  arising  from  negligence  in  delivery  to  a  connecting 
carrier,  amendments  to  the  complaint  correcting  a  misdescription  of  the 
contract  as  to  ths  agreed  point  of  destination,  or  otherwise  curing  an 
imperfect  statement  of  the  same  subject-matter,  or  adding  new  aver- 
ments of  facts  more  clearly  showing  the  negligence  complained  of,  or 
otherwise  altering  the  grounds  of  recovery,  or  varying  the  alleged  mode 
in  which  the  carrier  has  violated  his  duties  growing  out  of  hi^  agreement 
embraced  in  the  contract,  should  be  allowed,  and  are  not  subject  to  the 
bar  of  the  statute  of  limitations,  if  the  action  was  commenced  within  the 
time  designated  by  the  statute. 

Action  against  a  common  carrier  to  recover  damages  for 
injury  to  live-stock  while  in  transportation.  The  facts  are 
stated  in  the  opinion,  except  the  testimony  of  one  of  the  plain- 
tiffs in  the  court  below,  which  was  as  follows:  That  the  cattle 
in  question  were  carried  in  good  order  to  defendant's  terminus 
at  Meridian;  that  he  there  saw  defendant's  depot  agent, 
Reeder,  and  asked  him  if  he  was  going  to  transfer  the  stock 
to  other  cars  for  transportation  over  the  connecting  road,  and 
told  him  if  the  stock  was  to  be  reloaded  in  other  cars,  he 
wanted  to  attend  to  the  matter  himself.  Reeder  told  him 
that  the  stock  would  not  be  unloaded,  but  that  he  would 
change  the  trucks  on  the  same  cars  so  as  to  make  them  fit 
the  track  of  the  connecting  road.  Witness  stated  that  he 
then  went  to  supper,  and  upon  his  return  found  that  the  stock 
had  been  put  into  other  cars,  and  upon  asking  Reeder  why 
this  was  done,  he  received  the  reply  that  trucks  to  fit  the 
connecting  road  could  not  be  obtained,  and  for  this  reason 
the  stock  was  transferred  to  cars  furnished  by  the  latter  road. 
He  then  told  Reeder  that  if  any  damage  resulted  to  the  stock 
he  would  hold  the  contracting  carrier  1  able.  He  also  testified 
that  he  then  inspected  the  cars  and  found  them  crowded  and 
not  properly  loaded,  bedded,  or  partitioned;  that  he  tried  to 
remedy  these  defects,  but  could  not,  for  want  of  material. 
This  evidence  was  admitted  over  the  objection  and  exception 
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of  defendant.  The  defendant  asked  for  the  following  instruc- 
tions, referred  to  in  the  opinion.  They  were  refused,  and  ex- 
ceptions reserved :  1.  "If  the  cattle  were  properly'carried  from 
Epes's  station  to  Meridian,  then,  though  there  may  have  been 
negligence  on  the  part  of  defendant's  servants  in  forwarding 
them  from  Meridian  by  the  connecting  carrier,  such  negli- 
gence would  not  entitle  plaintiflFs  to  recover  in  this  action  "; 
2.  "  Under  the  contract  in  this  case,  the  defendant  is  not  liable 
for  the  manner  in  which  the  cattle  were  loaded  in  the  cars  for 
shipment  from  Meridian  on  the  Mobile  and  Ohio  railroad,  nor 
for  the  character  of  the  cars  furnished  by  said  Mobile  and 
Ohio  road  for  their  shipment ";  3.  "The  liability  of  defendant 
as  common  carrier  ceased  when  it  safely  carried  the  cattle  to 
Meridian,  and  for  its  acts  in  forwarding  them  from  Meridian 
it  is  liable  only  as  an  agent  of  the  shipper,  which  liability 
cannot  be  enforced  in  this  action  ";  4.  "  PlaintiflFs'  counsel 
insists  that  under  the  contract  it  was  the  duty  of  Thomas  to 
unload  and  load  at  Meridian,  and  that  Reeder,  as  defendant's 
agent,  had  it  done  against  the  protest  of  Thomas,  and  upon 
his  own  promise  not  to  have  it  done,  and  in  the  absence  of 
Thomas,  and  without  his  knowledge.  The  court  charges  you 
that  if  such  were  the  duties  of  Thomas,  and  he  was  prevented 
from  discharging  them  by  Reeder  as  such  agent,  then  defend- 
ant is  not  responsible  in  this  action  for  the  acts  of  Reeder  in 
that  regard  ";  5.  "  The  evid  mce  in  this  case  shows  that  the 
negligence  complained  of  was  done  in  forwarding  the  cattle 
from  Meridian,  and  not  as  a  carrier  under  the  contract." 
Judgment  for  plaintiflT,  and  defendant  appeals. 

Judge  and  De  Oraffenreid,  for  the  appellant. 

Altman  and  Patton^  for  the  respondents. 

SoMERViLLE,  J.  The  suit  is  for  damages  claimed  by  the 
owner  and  shipper  of  certain  cattle,  for  injury  to  the  animals, 
which  is  alleged  to  have  been  the  result  of  the  defendant's 
negligence,  growing  out  of  a  violation  of  duty  imposed  by  the 
contract  of  shipment.  The  agreement  of  the  railroad  was  tq 
receive  the  cattle  at  Epes's  station,  in  this  state,  and  to  trans- 
port them  to  Meridian,  each  of  these  points  being  on  its  own 
line,  and  as  agent  of  the  shipper,  to  forward  the  animals  from 
the  latter  place  to  New  Orleans.  The  shipper  agreed  to  load, 
unload,  and  take  proper  care  of  the  cattle  while  in  transitu. 
The  contract  also  attempts  to  limit  the  defendant's  liability  to 
injuries  caused  by  "  gross  or  wanton  negligence,"  and  to  that 
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of  a  mere  forwarding  agent  of  the  shipper  in  the  matter  of 
delivering  the  cattle  to  the  next  connecting  line. 

The  complaint  was  amended  several  times,  and  some  ques- 
tions are  raised,  both  by  demurrer  and  plea,  as  to  the  legality 
of  these  amendments  as  properly  coming  within  the  lis  pen- 
dens, and  the  effect  of  the  statute  of  limitations,  which  was 
interposed  as  a  defense  to  them.  Before  considering  these 
points,  we  formulate  the  following  principles,  as  governing 
some  of  the  most  important  issues  involved  in  the  case:  — 

1.  Where  a  railroad  or  other  common  carrier  receives 
goods  consigned  beyond  the  terminus  of  its  own  road,  with 
the  agreement  to  deliver  to  a  connecting  line,  the  contract  of 
shipment  imposes  not  only  the  duty  to  transport  safely  over 
its  own  road,  but  to  safely  deliver  to  the  next  connecting  car- 
rier. The  duty  assumed,  in  other  words,  is  both  to  safely 
carry  and  to  safely  deliver:  Wells  v.  Thomas,  72  Am.  Dec.  228, 
note  236,  237;  Alabama  Gr.  So.  R.  R.  Co.  v.  Thomas,  83  Ala. 
343. 

2.  In  such  case,  the  liability  of  the  first  road  or  carrier 
does  not  necessarily  terminate  with  the  arrival  of  the  goods  at 
its  own  terminal  depot,  although  its  responsibility  as  carrier 
may  terminate  there,  if  there  is  no  further  duty  of  carriage 
in  order  to  make  the  connection  with  the  other  road  over 
which  the  goods  are  to  be  transported.  If  there  be  any  duty 
to  carry  the  goods  over  an  intermediate  short  line,  connecting 
its  own  terminiJ  depot  with  the  other  coimecting  road,  in 
order  to  complete  the  act  of  delivery,  its  liability  on  the  inter- 
mediate line  obviously  is  that  of  a  carrier,  and  not  of  a  for- 
warder, especially  if  this  line  be  a  part  of  its  own  road:  Goold 
V.  Chapin,  20  N.  Y.  259;  75  Am.  Dec.  398. 

3.  The  carrier,  in  undertaking  to  forward  goods  beyond  the 
terminus  of  its  own  route,  is  bound  to  obey  all  reasonable  in- 
structions of  the  shipper  or  consignor  not  in  conflict  with 
the  terms  of  the  contract  of  shipment;  and  if  he  disregard 
such  instructions,  and  the  goods  be  lost  by  reason  of  this  act 
of  negligence,  he  will  be  liable  for  their  value,  although  the 
loss  may  occur  in  the  possession  of  another  carrier  or  person: 
Johnson  v.  New  York  Cent.  Trans.  Co.,  33  N.  Y.  610;  88  Am. 
Dec.  416.  "If,  in  forwarding,  shipments  are  made  in  a  manner 
prohibited  by  the  sender,  the  carrier  so  forwarding  is  liable  as 
an  insurer  for  the  safe  delivery  of  the  articles  so  sent":  Note 
to  Johnson  v.  New  York  Cent.  Trans.  Co.,  88  Am.  Dec.  418,  and 
cases  cited;  McGhee  v.  Camden  R.  R.  Co.,  45  N.  Y.  514. 
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4.  The  carrier  cannot  limit  his  liability  so  as  to  evade 
responsibility  for  injuries  which  may  occur  through  the  negli- 
gence of  his  own  servants,  —  such  contract  being  deemed  con- 
trary to  public  policy:  Alabama  Gr.  So.  R.  R.  Co.  v.  Thomas^ 
83  Ala.  343;  3  Brickell's  Digest,  119,  sec.  39,  and  cases  cited. 

5.  The  liability  of  a  common  carrier,  except  so  far  as  law- 
fully limited  by  special  contract,  is  that  of  an  insurer  against 
all  losses,  except  those  occasioned  by  the  act  of  God,  the  pub- 
lic enemy,  or  the  contributory  negligence  of  the  consignor: 
Louisville  &  N.  R.  R.  Co.  v.  McGuire,  79  Ala.  395;  Alabama 
Gr.  So.  R.  R.  Co.  v.  Little,  71  Ala.  611;  Louisville  &  N.  R.  R. 
Co.  V.  Sherrod,  84  Ala.  178. 

6.  In  BO  far  as  the  carrier  acts  as  a  mere  forwarder,  assum- 
ing, as  agent  of  the  consignor,  to  have  the  goods  forwarded  by  a 
connecting  line,  he  is  liable  only  as  bailee  for  the  exercise  of 
ordinary  care,  or  such  care  as  persons  of  ordinary  prudence 
exercise  in  reference  to  their  own  property  under  like  circum- 
stances: Baltimore  etc.  R.  R.  Co.  v.  SchumacJcer,  29  Md.  168; 
96  Am.  Dec.  510;  Llooper  v.  Wells,  27  Cal.  11;  85  Am.  Dec. 
211;  Story  on  Bailments,  sec.  444. 

7.  In  construing  a  bill  of  lading  given  by  the  carrier  for 
the  safe  transportation  and  delivery  of  goods  shipped  by  a 
consignor,  the  contract  will  be  construed  most  strongly  against 
the  carrier,  and  favorably  to  the  consignor,  in  case  of  doubt 
in  any  matter  of  construction. 

8.  In  the  present  case,  the  duty  imposed  upon  the  defend- 
ant railroad  was  not  only  to  carry  the  cattle  safelv  from  Epes's 
station  to  its  depot  at  Meridian,  but  to  deliver  them  safely  for 
transportation  to  the  agents  of  the  connecting  road.  It  is  im- 
material whether  the  cattle  were  delivered  in  the  original  cars 
in  which  they  were  stored,  belonging  to  defendant's  road,  or 
in  cars  furnished  by  the  connecting  road.  If  the  defendant 
accepted  such  cars,  and  had  the  cattle  transferred  to  them  for 
shipment,  preparatory  to  delivery  to  the  connecting  road,  the 
duty  devolved  on  its  agents  to  do  one  of  two  things:  1.  To 
permit  the  consignor,  Thomas,  to  put  the  cars  in  proper  con- 
dition to  safely  transport  the  cattle,  as  he  had  agreed  to  do; 
or  2.  To  itself  perform  this  duty  with  reasonable  care  and 
diligence.  This  duty  included,  as  the  evidence  tends  to  show, 
the  act  of  providing  suitable  bedding  for  the  cars,  partitions 
to  keep  the  cattle  apart,  and  the  exercise  of  proper  care  in  not 
unduly  crowding  the  animals  together  in  too  great  numbers 
in  any  one  car. 
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The  defendant's  depot  agent  at  Meridian,  Reeder,  attended 
to  the  matter  of  transferring  the  cattle.  The  Alabama  Great 
Southern  railroad,  and  the  Mobile  and  Ohio  railroad,  to  which 
the  cattle  were  delivered,  connected  with  each  other  at  a  union 
depot,  in  the  town  of  Meridian,  where  the  roads  intersected  or 
crossed.  The  freight  depots  of  the  two  connecting  roads  were 
each  about  a  quarter  of  a  mile  from  the  Union  depot  or  crossing. 
The  intermediate  line  of  delivery  was  therefore  a  half-mile 
in  length,  connecting  the  two  freight  depots, 

9.  The  conversation  between  the  plaintiff  and  Reeder,  to 
which  objection  was  taken  by  the  appellant,  was  perfectly 
competent  to  prove  that  the  plaintiff  had  used  all  proper  dili- 
gence in  seeking  to  perform  his  part  of  the  shipping  contract, 
as  to  taking  due  care  of  the  stock,  and  that  the  defendant's 
agent  had  relieved  him  of  the  duty  of  bedding  cars,  and  oth- 
erwise preparing  them  for  shipping  the  cattle.  That  this  was 
within  the  scope  of  the  agent's  authority  there  can  be  no 
doubt.  The  authority  to  keep  the  cattle  in  the  original  cars, 
or  transfer  them  to  others  furnished  by  the  Mobile  and  Ohio 
road,  involved,  by  implication,  the  duty  to  put  the  cars  in 
suitable  condition  for  this  transfer,  or  else  to  allow  the  plain- 
tiff to  do  so  under  his  contract:  East  Tennessee  etc.  R.  R.  Co. 
v.  Johnston,  75  Ala.  596;  51  Am.  Rep.  489. 

The  evidence  scarcely  admits  of  more  than  one  reasonable 
inference  as  to  the  cause  of  the  injury  to  the  cattle.  This  in- 
jury was  obviously  the  result  of  the  negligent  manner  in  which 
the  cattle  were  placed  in  the  cars, — the  failure  to  furnish  bed- 
ding and  partitions,  and,  perhaps,  the  act  of  overcrowding  the 
cattle  in  one  of  the  cars.  Such  injury  was  of  a  kind  likely  to 
happen  in  the  ordinary  course  of  things,  and  was  therefore  the 
natural  and  proximate  consequence  of  the  negligence  com- 
plained of,  in  the  absence  of  some  intervening  cause  which 
may  have  produced  it.  The  duty  thus  violated  by  the  defend- 
ant was  the  duty  to  deliver  the  cattle  in  a  safe  condition  to  be 
transported  by  the  connecting  road,  —  this  having  been  under- 
taken by  the  defendant  under  circumstances  to  relieve  the 
plaintiff  of  such  obligation.  There  was  no  duty  on  the  con- 
necting road  to  do  more  than  to  transport,  and  this  it  did.  It 
was  under  no  liability  for  failing  to  take  care  of  the  stock  dur- 
ing the  period  of  transportation. 

The  evidence  further  tends  to  show  that  the  plaintiff  did  all 
in  his  power  to  avert  the  damage  which  resulted  from  the  neg- 
ligence in  question,  and  hence  no  act  of  contributory  negli- 
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gence  can  be  imputed  to  him.  In  this  view  of  the  case,  all 
of  the  charges  requested  by  the  defendant  were  properly  re- 
fused. 

10.  This  is  manifestly  not  a  suit  for  a  tort  perpetrated  by 
a  foreign  corporation  in  another  state,  based  on  a  violation  of 
duty  growing  out  of  a  contract  made  in  such  foreign  jurisdic- 
tion, as  was  the  case  of  Central  R.  R.  etc.  Co.  v.  Carr,  76 
Ala.  388;  52  Am.  Rep.  339.  The  defendant  is  a  domestic 
corporation,  and  the  contract,  made  the  basis  of  the  alleged 
breach  of  duty,  was  also  made  in  this  state.  There  can  be 
no  doubt  of  the  proposition,  therefore,  that  the  courts  of  this 
state  have  jurisdiction  of  the  case  made  by  the  pleadings  and 
evidence. 

11.  As  to  the  rulings  of  the  court  on  the  pleadings,  we 
may  observe  that  we  discover  no  error.  The  various  amend- 
ments allowed  to  the  complaint  do  not,  in  our  opinion,  intro- 
duce a  new  cause  of  action  different  from  that  stated  in  the 
original  count  of  the  complaint.  The  gravamen  of  the  action 
is  an  injury  caused  to  twelve  head  of  cattle  shipped  by  the 
plaintiff  on  the  defendant's  railroad  on  April  29,  1886,  which 
injury  was  alleged  to  be  the  result  of  the  defendant's  negli- 
f,ence.  The  several  amendments  each  make  a  case  based  on 
some  alleged  violation  of  duty  growing  out  of  the  undertaking 
to  ship  these  same  cattle.  They  may  correct  a  misdescription' 
of  the  contract  as  to  the  agreed  point  of  destination  of  the 
cattle,  or  otherwise  cure  an  imperfect  statement  of  the  same 
subject-matter,  or  add  new  averments  of  facts,  ujore  clearly 
showing  the  negligence  complained  of,  or  otherwise  altering 
the  grounds  of  recovery,  or  varying  the  alleged  mode  in  which 
the  defendant  has  violated  his  duties  growing  out  of  the  agree- 
ment embraced  in  the  bill  of  lading;  but  they  go  no  further. 
The  identity  of  the  matter  upon  which  the  suit  is  founded  is 
fully  preserved.  The  amendments  all  fall  within  the  lis  pen- 
dens proper,  and  only  subserve  the  purpose  of  accomplishing 
substantial  justice  between  the  parties,  and  of  deciding  the 
pending  controversy  on  its  real  and  true  merits.  This  is  the 
main  design  of  all  statutes  allowing  amendments  to  pleadings. 
The  statute  of  limitations  of  one  year  was,  for  these  reasons, 
no  sufficient  answer  to  the  new  counts  added  to  the  complaint 
by  way  of  amendment:  Alabama  Gr.  So.  R.  R.  Co.  v.  Chapman, 
83  Ala.  453;  Stevenson  v.  Mudgett,  10  N.  H.  338;  34  Am.  Dec. 
155,  and  note  158-160;  Dowling  v.  Blackman,  70  Ala.  303; 
Long  V.  Patterson,  51  Ala.  414;  Albright  v.  Mills,  86  Ala.  324. 
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The  assignments  of  error  not  particularly  considered  are, 
in  our  judgment,  not  well  taken. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed.  

Carriers  of  Goods  —  LiMrnNo  Liability  by  Contract.  —  A  carrier  can- 
not limit  its  liabilty  for  negligence:  Note  to  Adams  Exp.  Co.  v.  Harris,  16 
Am.  St.  Rep.  319;  Railway  Co.  v.  Wynn,  88  Tenn.  320;  Railroad  Co.  v.  Gil- 
bert, 88  Tenn.  430;  Southern  Exp.  Co.  v.  Seide,  67  Miss.  609. 

Connecting  Carriers  of  Goods.  —  For  the  duties,  rights,  and  liabilities 
of  connecting  carriers  of  goods,  respectively,  see  note  to  Wells  v.  Thomas,  72 
Am.  Dec.  230-247;  St.  Louis  etc.  R'y  Co.  v.  Weakhj.  50  Ark.  397;  7  Am.  St. 
Rep.  104,  and  note  117,  118.  In  the  absence  of  any  special  agreement,  it  is 
the  duty  of  the  receiving  carrier  to  safely  transport  to  the  end  of  its  own  line, 
and  there  deliver  to  the  next  carrier:  Rlckerson  etc.  Co.  v.  Grand  Raj^ids  etc 
R.  R.  Co.,  67  Mich.  110.  But  in  Melbourne  v.  Louiwille  etc.  R.  R.  Co.,  88  Ala. 
444,  it  was  decided  that  a  carrier,  having  safely  carried  the  goods  to  the  point 
of  destination,  where  the  freight  charges  were  paid  by  the  consignee  apon  in- 
spection of  the  goods,  was  under  no  obligation  to  transfer  the  goods  to  an* 
other  carrier  in  the  city  for  ultimate  delivery  to  the  consignee  at  his  place  of 
business. 

Duty  of  the  receiving  carrier  and  the  connecting  carrier,  respectively,  with 
respect  to  perishable  freight:  See  Bhdgett  v.  Abbot,  72  Wis.  516;  7  Am.  St. 
Rep.  873. 

Carriers  of  Livk-stock  —  Duty  of.  —  Carriers  of  live-stock  must  ship 
them  within  a  reasonable  time  after  they  are  received:  Cincinnati  etc.  R'y  Co. 
V.  Case,  122  Ind.  310;  and  must  provide  means  of  transportation,  and  exer- 
cise a  degree  of  care  suitable  to  the  nature  of  the  property  transported: 
Louisville  etc.  R'y  Co.  v.  Bigger,  66  Miss.  319;  compare  Gulf  etc.  R'y  Co,  v. 
Trawick,  68  Tex.  314,  2  Am.  St.  Rep.  494,  and  note  as  to  the  liability  of  a 
carrier  of  live-stock,  and  its  power  to  limit  the  liability. 

Carriers  of  Goods  —  Bills  of  Lading.  —  For  the  construction  and  ef- 
fect of  a  bill  of  lading,  see  note  to  Chandler  v.  Sprague,  38  Am.  Dec.  407  et 
8eq. 


Davis  v,  Egbert. 

[89  Alabama,  402.] 

Contract  —  Construction  —  Evidence  of  Parties. — The  intention  of  the 
parties  to  a  written  contract  must  be  ascertained  from  the  terms  em- 
ployed, the  subject-matter,  the  attendant  circumstances,  and  the  object 
'  to  be  accomplished.  The  parties  cannot  testify  to  their  onderstanding 
and  intention,  to  aid  in  the  construction. 

Sfecifio  Performance  of  Covenant  for  Deed  in  Contract  of  Lease  — 
Consideration  —  Mutuality.  —  A  contract  of  sale  in  the  forln  of  a  lease 
for  land  for  a  certain  term  for  a  fixed  rent,  covenanting  on  the  part  of 
the  lessor,  if  the  rent  is  paid  at  the  time  fixed,  to  execute  to  the  lessee 
"a  good  and  sufficient  deed  to  said  land,  as  a  free  gift,  without  any 
charge  or  compensation  from  him,"  is  supported  by  a  valuable  considera- 
tion as  an  agreement  to  convey,  is  not  void  for  want  of  mutuality,  and 
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will  be  specifically  enforced,  at  the  request  of  the  lessee  or  vendee,  at  the 
expiration  of  the  term,  upon  proof  of  the  payment  of  the  rent  as  agreed 
upon. 

Contract  of  Sale  in  Nature  of  Lease —  Waiver  of  Prompt  Payment  of 
Rent.  —  Under  a  contract  of  sale  in  the  nature  of  a  lease  for  a  term, 
stipulating  for  the  payment  of  rent  at  fixed  periods,  its  prompt  payment 
is  waived,  even  if  time  is  of  the  essence  of  the  contract,  by  accepting  it 
at  other  times,  either  before  or  after  the  time  fixed  upon  for  its  payment. 

Contract  for  Sale  of  Lands  —  Tender  of  Deed  by  Purchaser. — The 
vendee  under  a  contract  for  the  sale  of  lands,  having  performed  his  part 
of  the  contract,  need  not  tender  the  vendor  a  deed  for  his  signature 
thereto,  when  the  latter  has  denied  the  vendee's  right  to  a  conveyance 
under  the  contract. 

/.  N.  Miller,  and  Cvmming  and  Hibbard,  for  the  appellant 

John  Y.  Kilpatrick,  for  the  respondent. 

Clopton,  J.  By  the  bill,  appellee  seeks  the  specific  per- 
formance of  a  contract,  of  which  the  following  is  a  copy:  — 

"  I,  L.  M.  Davis,  have  this  day  rented  to  Sylvester  Robert 
the  southwest  fourth  of  the  southwest  fourth  of  section  16, 
township  12,  range  5  east,  lying  in  Wilcox  County,  Alabama, 
for  the  term  of  ten  years  from  and  after  the  first  day  of  Janu- 
ary, 1879,  for  which  he  agrees  to  pay  me  an  annual  rent  ol 
fifty  dollars,  to  be  paid  on  the  first  day  of  October  of  each  year  j 
and  if  he  pays  me  the  above-named  rent  at  the  times  agreed 
on,  then  I  hereby  agree  to  make  the  said  Sylvester  R'obert  a 
good  and  sufficient  deed  to  said  land,  as  a  free  gift,  without 
any  charge  or  compensation  from  him. 

"  February  4,  1879.  [Signed]         L.  M.  Davis." 

The  contract  was  written  by  defendant,  and  is  admitted. 
The  parties  vary  as  to  their  understanding  and  intention,  but 
the  testimony  as  to  this  was  properly  disregarded  by  the  chan- 
cellor. The  intention  must  be  ascertained  from  the  terms  em- 
ployed, the  subject-matter,  the  attendant  circumstances,  and 
the  object  to  be  accomplished. 

The  first  defense  urged  to  the  relief  sought  by  complainant 
is,  that  the  contract  is  not  a  contract  of  sale,  but  a  lease,  and 
the  agreement  to  make  a  deed  shows  by  its  own  terms  —  "as 
a  free  gift,  without  any  charge  or  compensation"  —  that  it  is  a 
voluntary  proposition,  not  founded  upon  an  adequate  consid- 
eration, and  hence  its  specific  execution  will  not  be  decreed. 
This  brings  for  consideration  the  construction  of  the  contract. 
What  was  the  real  intention  of  the  parties?  If  the  clause 
under  consideration  was  disconnected  from  the  other  parts 
of  the  contract,  it  would  clearly  appear  to  be  voluntary  in 
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its  character;  but  in  determining  its  meaning,  the  contract 
should  be  considered  as  an  entirety,  and  the  meaning  of  any 
part  ascertained  from  its  connection  with,  relation  to,  and  de- 
pendency upon  the  other  parts.  The  contract  purports,  in 
terms,  to  be  a  lease.  Is  it  a  logical  sequence  that  the  prom- 
ise to  make  a  deed  on  the  annual  rent  being  paid  as  agreed 
on  is  voluntary,  because  included  in  a  contract  of  lease?  A 
covenant  in  an  agreement  of  lease  by  which  the  lessor  agrees 
that  the  lessee  shall  have  the  option  to  purchase  at  a  fixed 
price  on  or  before  the  expiration  of  the  term  is  supported  by 
a  valuable  consideration:  Linn  v.  McLean,  85  Ala.  250;  Haw- 
ralty  v.  Warren,  18  N.  J.  Eq.  124;  90  Am.  Dec.  613.  And  it 
is  well  settled  that  parties  may  contract  in  reference  to  land 
with  the  option  of  treating  it  as  a  sale  or  lease:  Wilkinson  v. 
Roper,  74  Ala.  140.  There  is  no  legal  difficulty  in  the  lessor's 
stipulating  that  if  a  fixed  annual  rent  is  paid  for  a  term  of 
years,  it  shall  constitute  full  payment  of  the  purchase-money, 
and  entitle  the  lessee  to  a  conveyance.  Defendant  entered 
into  a  contract  by  which  he  leased  the  land  for  the  term  of 
ten  years  to  complainant  on  his  agreement  to  pay  fifty  dol- 
lars per  annum,  and  inserted  therein,  and  made  a  part  thereof, 
a  stipulation  that  he  would  make  complainant  a  good  and 
sufficient  deed  if  the  annual  payments  were  made  as  con- 
tracted. This  term  of  the  contract  is  as  binding  on  the  de- 
fendant as  any  other  term.  If  not  intended  to  be  binding, 
why  was  it  inserted?  The  legal  eflect  and  operation  of  the 
contract  are,  that  it  should  be  considered  and  treated  as  a 
lease,  and  the  annual  payments  as  rent,  so  long  as  it  con- 
tinued executory,  and  on  the  completion  of  the  payments  it 
should  become  a  perfected  sale;  in  other  words,  a  sale,  thougii 
in  form  a  lease,  conditioned  on  the  prompt  payment  of  the 
purchase-money  in  ten  annual  installments.  The  words  "as 
a  free  gift,  without  any  charge  or  compensation,"  were  inserted 
to  exclude  any  inference  or  implication  that  further  or  addi- 
tional purchase-money  was  to  be  paid.  The  agreement  to 
make  a  good  and  sufficient  deed  is  founded  on  a  sufficient 
consideration. 

The  next  defense  is  want  of  mutuality.  The  general  rule 
that,  to  entitle  a  party  to  a  specific  performance  of  a  contract, 
there  must  be  mutuality  of  obligation  and  remedy,  has  many 
exceptions;  among  which  are  unilateral  contracts  or  under- 
takings signed  by  a  single  party:  Iron  Age  Pub.  Co.  v.  Western 
Union  Tel.  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  758.     Says  Mr. 
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Poraeroy:  "  Another  most  important  and  comprehensive 
epecies  of  these  contracts,  unilateral  in  form,  and  which  can 
be  specifically  enforced  by  the  one  for  whose  benefit  they  are 
made,  although  there  is  no  mutuality  in  the  remedy,  em- 
braces those  in  which  the  consideration  is  not  passed  and 
executed,  but  future,  consisting  in  acts  to  be  done  by  the 
promisee,  although  the  agreements  themselves  contain  no 
express  promise  on  his  part  that  he  will  do  the  acts":  Pom- 
eroy  on  Specific  Performance,  sec.  169.  It  is  insisted  that 
the  contract  is  signed  only  by  the  defendant,  and  there  is  no 
obligation  on  the  part  of  the  complainant.  There  is  undoubt- 
edly mutuality  of  obligation,  although  verbal  on  the  part  of 
complainant.  There  may  be  mutuality  of  contract,  although 
the  promise  on  the  part  of  one  is  in  writing  signed  by  him, 
and  verbal  on  the  part  of  the  other,  so  that  the  former  may 
be  bound  to  perform,  and  the  latter  may  avoid  the  contract: 
Oliver  v.  Alabama  0.  L.  Ins.  Co.,  82  Ala.  417.  When  an  agree- 
ment to  renew  a  lease  or  to  convey,  at  the  option  of  the  lessee, 
forms  part  of  a  lease,  specific  performance  will  be  decreed, 
though  there  may  be  no  obligation  on  the  part  of  the  lessee  to 
accept  of  purchase,  and  no  mutuality  of  remedy:  Hall  v.  Cen- 
ter, 40  Cal.  63.  It  is  not  essential  in  all  cases  that  the  con- 
tract shall  be  capable  of  being  enforced  against  both  parties, 
when  entered  into;  if  not  so  capable  as  to  one,  yet  if  the  ob- 
ligation to  perform  be  mutual,  and  he  has  performed  his  part 
of  the  agreement,  its  specific  execution  will  be  decreed. 

It  is  also  contended  that  time  is  of  the  essence  of  the  con- 
tract, made  so  by  its  terms,  and  that  complainant  did  not 
make  the  annual  payments  at  the  times  agreed  on.  Ordi- 
narily, the  time  of  performance  is  not  regarded  in  equity  as 
of  the  essence  of  a  contract  for  the  sale  of  lands,  but  it  may 
be  made  so  by  contract.  But  whether  time  is  of  the  essence 
of  the  contract  in  this  case,  it  is  immaterial  to  determine; 
performance  at  any  time  may  be  waived.  The  receipts  of 
defendant  introduced  in  evidence  show  that  complainant 
made  the  annual  payments,  some  before  the  first  day  of  Octo- 
ber, some  on  that  day,  and  others  during  that  or  the  succeed- 
ing month,  except  the  last  which  was  tendered.  Defendant 
accepted  two  payments  made  after  the  first  day  of  October, 
and  the  payments  for  the  succeeding  year,  which  were  made 
before  that  day,  recognizing  the  contract  as  subsisting,  and 
thereby  waived  his  right  to  claim  a  forfeiture  for  the  failure 

to  make  the  payments  during  some  of  the  intervening  years 
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130  Wilder  v.  Wilder.  [Alabama, 

on  the  day  named.  It  would  be  inequitable  to  visit  upon 
complainant,  under  such  circumstances,  a  forfeiture  of  his 
rights  under  the  contract:  Hurst  v.  Thompson,  73  Ala.  158; 
Stewart  v.  Cross,  66  Ala.  22. 

The  evidence  satisfactorily  shows  that  the  contract  is  fair, 
just,  and  reasonable,  defendant  receiving  compensation  in  tlie 
amount  agreed  to  be  paid  as  rent,  and  that  complainant  has 
substantially  performed  his  part  of  the  contract,  so  that  as  to 
him  it  has  become  executed.  The  tender  of  a  deed  was  un- 
necessary, for  it  manifestly  appears  defendant  would  not  have 
executed  it;  in  fact,  he  refused  to  do  so,  denying  complanant's 
right  to  a  deed. 

AflBrmed.  

Contracts  —  Construction  of.  —  As  to  the  construction  of  written  con- 
tracts, generally,  see  Cravens  v.  Eagle  etc.  Co.,  \2Q  Ind.  6;  16  Am.  St.  Rep. 
298,  and  particularly  note  306. 

Where  the  parties  have  themselves  placed  a  construction  upon  a  written 
contract,  acted  upon  such  construction,  and  parted  with  valuable  rights 
thereunder,  courts  will  enforce  the  writing  as  construed  by  the  parties  in 
interest:  Pate  v.  French,  122  Ind.  10;  O'Dea  v.  Winona,  41  Minn.  424;  Cobb 
T.  McElroy,  79  Iowa,  603.  Still,  the  language  of  a  written  contract,  when 
plain,  and  not  ambiguous,  is  the  only  evidence  of  what  the  parties  intended 
and  understood  by  it:  Went  Haven  etc.  Co.  v.  Redfield,  58  Conn.  39;  Ker  v. 
Evershed,  41  La.  Ann.  15;    Williams  v.  Fletcher,  129  111.  357. 

Contracts  —  Spbcific  Performanck.  —  Mutuality  of  contract  is  a  pre- 
requisite to  a  decree  of  specific  performance:  Note  to  Publialiing  Co.  ▼.  Tele- 
graph Co.,  3  Am.  St.  Bep.  767. 


Wilder  v.  Wilder. 

[89  Alabama,  414.] 

KSTOPPEIi    AGAINST   MARRIED   WOMAN — WaIVEB    OF    VeNDOb's    LiEN. — A 

married  woman  is  estopped  to  enforce  a  vendor's  lien  on  land  constitut- 
ing her  separatee-state,  sold  and  conveyed  by  herself  and  husband  by  joint 
deed  in  due  form,  when  she  and  her  husband  were  active  in  making  the 
sale,  and  by  their  declarations  and  conduct  induced  a  third  person  to  ad- 
vance to  her  vendee  part  of  the  purchase-money  on  a  first  mortgage  on 
the  land  with  the  understanding  that  her  lien  secured  by  second  mort- 
gage  should  be  waived  in  favor  of  such  third  person. 

Bill  by  Mrs.  Savannah  Wilder  against  Sydney  T.  Wilder 
and  the  American  Freehold  Mortgage  Company  to  establish 
and  enforce  a  vendor's  lien  on  land,  and  to  have  such  lien  de- 
clared superior  and  paramount  to  a  mortgage  executed  to  said 
American  Freehold  Mortgage  Company. 
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Clements  and  Brewer,  for  the  appellants. 
Webb  and  Tillman,  for  the  respondent. 

SoMERViLLE,  J.  The  conlrolling  question  in  this  case  in- 
volves the  doctrine  of  equitable  estoppel  or  estoppel  in  pais  in 
its  application  to  a  married  woman,  where  she  appears  as  a 
complainant  in  a  court  of  equity,  seeking  affirmatively  to  en- 
force a  right  inconsistent  with  her  previous  conduct,  upon 
which  one  of  the  defendants  in  the  suit  has  relied  and  acted. 
The  subject  is  one  in  regard  to  which  there  is  no  little  conflict 
of  authority,  and  the  magnitude  of  its  importance  grows  with 
the  changed  policy  of  modern  legislation,  removing,  to  a  great 
extent,  the  iron-clad  disabilities  of  married  women  imposed  by 
the  rules  of  the  common  law. 

The  specific  question  here  involved  is,  whether  a  married 
woman  is  estopped  to  enforce  a  vendor's  lien  on  land  sold 
and  conveyed  by  joint  deed  of  herself  and  husband  in  due 
form  prior  to  the  code  of  1886,  when  she  and  her  husband 
were  active  in  making  the  sale,  and  by  their  declarations  and 
conduct  induced  a  third  person  to  advance  to  her  vendee  a 
part  of  the  purchase-money  with  the  understanding  that  her 
lien  should  be  waived  in  favor  of  such  person.  In  other  words, 
if  she  agrees  to  have  secured  the  unpaid  installment  of  her 
purchase-money  on  the  land  by  a  second  mortgage,  subordi- 
nate to  the  first  mortgage  of  a  third  person,  who,  on  the  faith  of 
such  superior  security,  advances  the  money  to  her  vendee  to 
enable  him  to  pay  the  first  installment  to  her,  can  she  after- 
wards repudiate  this  waiver  of  her  vendor's  lien,  and  enforce 
it  as  a  prior  lien  over  this  other  encumbrance,  the  superiority 
of  which  she  had  admitted,  and  on  the  faith  of  which  admis- 
sion she  procured  the  money?  We  may  add  that  the  trans- 
action is  conceded  to  be  governed  by  the  law  as  it  existed 
under  the  code  of  1876. 

This  court  has  uniformly  held  that  the  doctrine  of  estoppel 
in  pais,  by  conduct  or  admissions,  cannot,  when  unaccom- 
panied by  fraud,  be  invoked  against  married  women  so  as 
to  preclude  them  from  denying  the  validity  of  conveyances  of 
their  statutory  separate  estate  which  do  not  conform  to  the 
requirements  of  the  statute  governing  the  mode  of  its  aliena- 
tion. This  prescribed  mode,  under  tbe  code  of  1876,  was  by 
joint  deed  of  husband  and  wife  attested  by  two  witnesses,  or 
acknowledged  in  due  form:  Code  of  1876,  sees.  2707,  2708. 
The  reason  upon  which  these  decisions  rest  is,  that  the  statute 
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prescribes  and  restricts  the  mode  of  alienation  by  married 
women  of  their  separate  estates;  and  to  allow  title  to  be  con- 
ferred by  equitable  estoppel  would  introduce  a  new  mode  of 
alienation  different  from  that  thus  prescribed,  and  would  re- 
sult in  sanctioning  indirectly  the  conveyance  by  femes  covert 
of  their  property,  when  they  were  prohibited  by  statute  from 
doing  directly  the  same  act  in  the  mode  attempted:  Canty  v. 
Sanderford,  37  Ala.  91;  Alexander  v.  Saulsbury,  37  Ala.  376; 
Drake  v.  Glover,  30  Ala.  390;  Harden  v.  Darwin,  77  Ala.  472; 
Scott  V.  Battle,  85  N.  C.  194;  39  Am.  Rep.  694.  So  it  has  been 
held,  in  a  former  decision  of  this  court,  that  where  a  husband 
and  wife  conveyed,  with  covenant  of  warranty,  lands  to  which 
they  had  no  title,  the  wife  would  not  be  estopped  from  setting 
up  against  the  grantee  a  title  to  such  land  afterwards  acquired 
by  her:  Gonzales  v.  Hukil,  49  Ala.  260;  20  Am.  Rep.  282. 
The  act  of  warranty,  being  purely  contractual,  could  not 
operate  by  estoppel,  because  a  married  woman  then  labored 
under  a  legal  disability  to  make  such  a  covenant.  But  there 
are  decisions  of  other  courts  opposed  to  this  view:  Nash  v 
Spofford,  10  Met.  192;  43  Am.  Dec.  425. 

In  the  case  of  Drake  v.  Glover,  30  Ala.  390,  where  the  prop- 
erty of  the  wife  was  held  not  to  be  governed  as  to  its  mode  of 
transfer  by  the  statute,  because  it  was  not  her  statutory  sepa- 
rate estate,  and  might  therefore  be  conveyed  otherwise  than 
by  the  joint  deed  of  the  husband  and  wife,  it  was  held  that 
the  fraudulent  silence  of  the  wife,  when  her  personal  property 
was  sold  in  her  presence  by  her  husband,  would  estop  her 
from  afterwards  repudiating  the  sale;  but  her  mere  silence, 
unaccompanied  by  fraud,  would  have  no  such  effect. 

In  Strong  v.  Waddell,  56  Ala.  471,  a  married  woman  who 
had  purchased  land,  and  executed,  jointly  with  her  husband,  a 
mortgage  as  security  for  the  payment  of  the  purchase-money, 
was  held  to  be  estopped  from  denying  the  title  of  her  vendor, 
or  to  interpose  her  coverture  in  bar  of  the  foreclosure  of  the 
mortgage.  The  practical  effect  of  such  a  transaction  is,  that 
the  vendee  takes  the  property  burdened  with  the  mortgage, 
being  an  estate  on  condition,  to  become  absolute  only  on  the 
payment  of  the  purchase-money:  Marks  v.  Cowles,  53  Ala.  499. 
The  estoppel  is  against  clainjing  the  estate  and  repudiating 
the  encumbrance  by  which  it  is  burdened. 

In  McCaa  v.  Woolf,  42  Ala.  389,  the  doctrine  of  equitable 
estoppel  was  applied  to  a  married  woman,  so  as  to  preclude 
her  from  asserting  title  to  certain  personal  property,  which  th* 
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husband,  under  the  rules  of  the  common  law,  had  reduced  to 
possession,  and  suffered  to  be  sold,  and  which  she,  after  his 
death,  claimed  by  right  of  survivorship. 

Mr.  Bigelow,  in  his  work  on  estoppel,  page  490,  asserts  that 
the  weight  of  reason  and  authority  confines  the  doctrine,  when 
applied  to  married  women,  to  cases  of  "  pure  tort,"  and  ex- 
cludes from  its  operation  all  cases  where  the  "  action  sounds 
in  contract." 

Mr.  Pomeroy,  after  calling  attention  to  the  conflict  of  au- 
thority on  this  subject,  observes:  "  The  tendency  of  modern 
authority,  however,  is  strongly  towards  the  enforcement  of  the 
estoppel  against  married  women  as  against  persons  suijuriSf 
with  little  or  no  limitation  on  account  of  their  disability. 
This  is  plainly  so  in  states  where  the  legislation  has  freed 
their  property  from  all  interest  or  control  of  their  husbands, 
and  has  clothed  them  with  partial  or  complete  capacity  to 
deal  with  it  as  though  they  were  single.  Even  independently 
of  this  legislation,  there  is  a  decided  preponderance  of  au- 
thority sustaining  the  estoppel  against  her,  either  when  she  is 
attempting  to  enforce  an  alleged  right,  or  to  maintain  a  de- 
fense." And  he  adds:  "There  are,  however,  decisions  which 
hold,  in  effect,  that  since  a  married  woman  cannot  be  directly 
bound  by  her  contracts  or  conveyances,  even  when  accom- 
panied with  fraud,  so  she  cannot  be  directly  bound  through 
means  of  an  estoppel,  and  the  operation  of  the  estoppel  against 
her  must  be  confined  to  cases  where  she  is  attempting  affirma- 
tively to  enforce  a  right  inconsistent  with  her  previous  conduct 
upon  which  the  other  party  has  relied.  These  decisions  seem 
to  be  in  opposition  to  the  general  current  of  authority":  2 
Pomeroy's  Eq.  Jur.,  sec.  814,  and  cases  cited  in  note. 

There  are  many  cases,  both  English  and  American,  which 
support  this  view  of  the  law:  Boyd  v.  TurpiUj  94  N.  C.  137; 
55  Am.  Rep.  597;  Hodge  v.  Powell,  96  N.  C.  64;  60  Am.  Rep. 
401;  Shivers  v.  Simmons,  54  Miss.  520;  28  Am.  Rep.  372,  and 
note^  374-377;  Bradley  v.  Snyder,  58  Am.  Dec.  564,  and  note 
569;  Lowell  v.  Daniels,  61  Am.  Dec.  448,  and  note  543;  Nash 
V.  Spofford,  43  Am.  Dec.  425,  and  note  426;  Besson  v.  Eveland, 
26  N.  J.  Eq.  471;  Connolly  v.  Brantsler,  3  Bush,  702;  96  Am. 
Dec.  278;  1  Story's  Eq.  Jur.,  sec.  385;  Kelly  on  Contracts  of 
Married  Women,  c.  6,  sec.  5;  2  Pomeroy's  Eq.  Jur.,  sec.  814, 
and  cases  cited. 

A  vendor's  lien  for  unpaid  purchase-money  is  not  such  an 
interest  ia  land  as  to  require  an  instrument  in  writing,  in 
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order  to  waive  or  alienate  it.  Tt  is  a  mere  incident  of  the 
contract  of  sale,  implied  by  law,  and  it  may  be  waived  or 
abandoned  by  any  suitable  act  or  oral  declaration  sliowing 
an  intention  to  do  so  on  the  part  of  one  competent  to  contract: 
Woodall  V.  Kelly,  85  Ala.  368;  7  Am.  St.  Rep.  57;  Ramage  v. 
lowles,  85  Ala.  588. 

A  married  woman,  as  we  have  said,  was,  at  the  time  of  this 
transaction,  invested  with  the  power  under  the  laws  of  Alabama 
to  sell  and  convey  her  separate  estate  by  the  joi  nt  deed  of  herself 
and  husband  duly  attested  or  acknowledged:  Code  of  1876,  sees. 
2707,  2708.  It  is  justly  argued  that  this  power  to  sell  embraces 
the  power  to  sell  for  cash  or  on  credit,  or  partly  for  both  cash 
and  credit.  It  includes  the  authority  to  retain  the  legal  title  as 
security  for  the  payment  of  the  purchase-money,  or  to  convey 
the  legal  title,  and  take  in  return  a  mortgage  from  the  vendee 
to  secure  it,  or  to  take  personal  security  on  the  notes  for  the 
purchase-money.  In  other  words,  she  may  sell  and  fix  the 
terms  of  sale,  according  to  any  of  the  modes  sanctioned  by 
common  usage.  It  is  our  judgment  that  she  may,  as  an  inci- 
dent of  this  right  to  sell,  waive  her  right  to  enforce  her  vendor's 
lien,  if  not  by  mere  oral  agreement,  at  least  by  conduct  which 
would  preclude  her  from  subsequently  asserting  such  lien 
upon  the  principle  of  equitable  estoppel.  If  she  could  be 
estopped  in  no  instance,  the  morality  of  the  law  would  be 
placed  upon  a  very  low  plane,  and  the  disability  of  coverture, 
instead  of  being,  as  it  ought  to  be,  a  shield  for  her  protection 
against  legal  wrong,  would,  become  a  sword  of  injustice  for 
the  license  of  fraud.  While,  therefore,  a  married  woman  may 
not  always  be  estopped  to  deny  her  capacity  to  contract,  es- 
pecially so  as  to  convey  her  property  in  a  mode  prohibited  by 
law,  she  may  be  estopped  by  any  positive  act  of  fraud  as  a 
person  sui  juris  would  be.  Whether  in  any  case  not  involv- 
ing a  transfer  of  title  to  property  in  a  mode  prohibited  by  law 
she  may  be  estopped  by  acts  in  pais,  unaccompanied  by  fraud 
or  other  tort,  we  do  not  now  decide. 

The  application  of  these  principles  to  the  facts  of  this  case 
does  not  seem  to  us  to  be  attended  with  any  great  difficulty. 
The  complainant,  Mrs.  Savannah  Wilder,  a  resident  of  Texas, 
and  a  married  woman,  agreed  to  sell  to  the  defendant  Syd- 
ney T.  Wilder,  her  brother-in-law,  certain  lands  in  Lowndes 
County,  Alabama.  The  correspondence  was  conducted,  on 
the  one  hand,  through  the  complainant's  husband,  at  Bart- 
lett,  Texas;  but  she  asserts,  in  her  testimony,  that  she  in  fact 
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supervised  this  correspondence,  and  controlled  the  terms  of 
the  trade.  It  was  conducted,  on  the  other,  through  the  defend- 
ant Sydney  Wilder,  and  H.  C.  Semple,  Esq.,  a  practicing 
attorney  at  Montgomery,  Alabama,  who  acted  for  the  com- 
plainant. It  was  first  agreed  that  the  vendee  should  pay  as 
much  as  four  thousand  dollars  cash,  and  five  liundred  dollars 
on  credit,  for  the  land.  The  deed  was  drawn  by  Semple,  sent 
to  Texas,  and  being  executed  in  due  form,  sent  back  to  him 
for  delivery,  on  compliance  with  the  terms  of  sale.  The  con- 
sideration was  recited  in  the  deed,  but  was  not  stated  to  have 
been  paid. 

The  vendee,  Sydney  Wilder,  was  to  obtain  the  money  which 
he  expected  to  pay  from  the  American  Freehold  Land  Mort- 
gage Company  of  London,  which  had  an  agent  in  Alabama, 
so  as  to  comply  with  the  law  as  to  foreign  corporations  doing 
business  in  this  state,  but  did  all  business  in  fact  through  an 
agency  in  New  York.  To  secure  the  loan  from  this  company, 
he  was  to  give  a  first  mortgage  on  the  land.  The  company 
declined  to  advance  him  more  than  three  thousand  five  hun- 
dred dollars.  Of  this  sum  he  needed  all  but  two  thousand 
dollars  to  carry  on  his  farming  business,  and  pay  other  ex- 
penses. He  thereupon  proposed,  through  Mr.  Semple,  to  mod- 
ify the  contract  so  as  to  pay  Mrs.  Wilder  only  two  thousand 
dollars  cash,  and  to  secure  the  balance  by  a  second  mortgage. 
This  was  communicated  to  the  complainant,  by  letter  to  her 
husband,  and  they  authorized  the  delivery  of  the  deed  on 
these  terms,  telegraphing  Mr.  Semple  to  that  efiect.  The  deed 
was  delivered  accordingly,  a  second  mortgage  being  taken  to 
secure  the  deferred  payments,  which  contained  the  recital 
that  it  was  to  be  subordinate  to  the  mortgage  given  to  the 
London  company.  This  mortgage  was  received  by  Scrapie  as 
the  agent  of  the  complainant.  The  cash  payment  was  trans- 
mitted to  her,  and  she  received  it  with  a  knowledge  of  the 
facts.  We  need  only  say  that  the  testimony  in  the  case  satis- 
fies us  that  when  the  complainant  received  this  money,  she 
either  knew  or  was  charged  with  notice  of  the  fact  that  her 
vendor's  lien  was  abandoned  by  the  taking  of  this  second 
mortgage  subordinate  to  that  of  the  American  Freehold  Land 
Mortgage  Company  of  London,  which  advanced  the  money 
on  the  faith  of  the  assurance  that  its  mortgage  was  to  be  su- 
perior to  hers.  The  deed  executed  by  the  complainant  and 
her  husband  to  Sydney  Wilder,  and  the  mortgage  executed 
by  the  latter  to  his  vendors  —  reciting  that  it  is  subordinate 
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to  the  first  mortgr.ge  of  the  London  company  —  being  contem- 
poraneously executed,  would  in  equity  constitute  but  one 
transaction.  "  The  two  are  read  together  as  if  they  were  but 
parts  of  a  common  instrument":  Marks  v.  Cowles,  53  Ala.  502, 
603. 

As  matter  of  contract,  therefore,  the  vendor's  lien  would 
seem  to  be  waived.  But  apart  from  this,  these  papers  contain 
within  themselves  a  positive  representation  t  lat  the  lien  is 
waived,  by  the  declaration  that  a  second  or  subordinate  mort- 
gage was  taken  to  secure  the  unpaid  purchase-money.  The 
complainant,  as  we  have  said,  had  notice  of  this  fact,  and 
authorized  the  transaction,  in  order  to  induce  the  London 
corporation  to  advance  the  money  which  was  to  come  to  her 
through  her  vendee,  Sydney  Wilder.  The  company  did  act 
on  it,  and  was  drawn  in  to  lend  their  money  on  the  faith  of 
its  truth.  To  allow  the  complainant  now  to  repudiate  the 
transaction,  by  gainsaying  the  truth  of  the  fact  that  such  lien 
had  been  waived,  as  the  papers  in  question  import,  would  be 
a  fraud  on  this  corporation,  which  equity  and  good  conscience 
ought  not  to  permit.  In  our  opinion,  a  court  of  equity  ought 
to  prevent  the  complainant  from  aflfirraatively  asserting  the 
alleged  priority  of  this  lien,  as  she  now  attempts  to  do,  in  con- 
travention of  her  conduct,  upon  which  the  defendant  company 
has  relied  and  been  induced  to  act:  2  Pomeroy's  Eq.  Jur.,  sees. 
814,  815;  Bradstreet  v.  Clarke,  12  Wend.  602. 

The  decree  of  the  chancellor  subordinates  her  lien  for  the 
purchase-money  to  the  first  mortgage  of  the  defendant  cor- 
poration. There  is  no  error  in  this  decree  of  which  she  can 
take  advantage  on  this  appeal,  and  the  decree  is  accordingly 
afiirmed.  

Married  Women  —  Estoppel.  —  The  doctrine  of  estoppel  is  applicable 
against  married  women:  Dobbin  v.  Cm-diner,  41  Minn.  165;  16  Am.  St.  Rep. 
683,  and  note;  Brovm  v.  Thomson,  31  S.  C.  436;  17  Am.  St.  Rep.  40,  and 
particularly  cases  cited  in  note. 
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[89  Alabama,  434.] 

Fraitdxtlent  Conveyances  —  Consideration.  —  Burden  of  Proof  is  on 
Grantee  in  a  deed  executed  to  him  by  an  insolveut  debtor,  in  payment 
of  an  existing  debt,  to  show  that  the  consideration  paid  for  the  convey- 
ance was  both  valuable  and  adequate,  when  another  creditor,  who  has 
reduced  his  debt  to  judgment,  attacks  the  conveyance  for  fraud. 

Fraudulent  Conveyances  —  What  is  Valuable  Consideration.  —  A 
deed  by  an  insolvent  debtor  will  be  sustained,  so  far  as  the  character  of 
the  consideration  is  concerned,  against  the  attack  of  creditors,  when  it 
appears  that  the  grantee  has  legally  obligated  himself  to  pay  a  debt  due 
by  the  grantor  to  a  third  person,  whether  the  latter  has  assented  to  the 
substitution  or  not. 

Fraudulent  Conveyances  —  Valuable  Consideration.  —  The  bona  fide 
assumption  of  liability  by  the  surety  for  the  debt  of  his  insolvent  gran- 
tor is  a  valuable  consideration  for  a  deed. 

Fraudulent  Conveyances  —  Proop  of  Valuable  Consideration.  — 
Where  a  deed  executed  by  an  insolvent  debtor  recites  as  considera- 
tion the  payment  of  a  debt  due  by  the  grantor  to  the  grantee,  the  true 
consideration  may  be  shown,  when  the  conveyance  is  attacked  for  fraud 
by  another  creditor,  to  be  the  assumption  as  principal  by  the  grantee  of 
a  debt  due  by  the  grantor  to  a  third  person,  on  which  the  grantee  is 
surety  for  the  grantor. 

Fraudulent  Conveyances  —  Adequacy  of  Price  Question  for  Jury.  — 
Where  a  deed  from  an  insolvent  debtor  to  his  creditor  is  attacked  for 
fraud,  and  a  valuable  consideration  for  the  conveyance  is  shown,  but  the 
evidence  shows  that  the  price  paid  is  only  about  two  thirds  the  value  of 
the  property,  the  question  whether  the  disparity  amounts  to  gross  inade- 
quacy is  for  the  jury  to  determine. 

Fraudulent  Conveyances—  Admissibility  of  Declarations  of  Grantor 
IN  Possession.  —  Where  a  conveyance  from  an  insolvent  debtor  to  his 
creditor  is  attacked  for  fraud,  the  declarations  of  the  grantor  while  in 
possession  of  the  land,  after  the  conveyance,  explanatory  of  his  posses- 
sion, and  to  the  effect  that  he  held  for  another,  are  admissible  in  evi- 
dence. 

Ejectment.  The  opinion  states  the  facts.  The  twelfth 
charge  requested  by  the  plaintiff,  and  referred  to  in  the  opinion, 
was  as  follows:  "12.  If  the  jury  believe,  from  the  evidence, 
that  plaintiff  has  maf^e  out  a  prima  facie  case,  as  stated  oi 
suggested  in  the  fifth  charge  asked  [and  given],  then,  to  de-» 
feat  a  recovery  by  plaintiff,  it  will  not  be  sufficient  for  the 
defendants  to  have  shown  that,  on  July  30,  1885,  O'Donnell 
made  a  deed  to  James  McDonnell,  which  embraced  the  prop- 
erty in  controversy,  if  the  jury  believe,  from  the  evidence, 
that  the  sum  of  $1,644.50,  recited  in  the  deed  as  the  consid- 
eration therefor,  was  a  grossly  inadequate  price  to  be  paid  at 
that  time  for  the  property  it  purported  to  convey." 
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T.  A.  Hamilton  and  S.  P.  Gaillard,  for  the  appellant. 
O.  L.  and  H.  T.  Smith,  for  the  respondents. 

McClellan,  J.  This  is  an  action  of  ejectment  prosecuted 
by  the  Mobile  Savings  Bank  against  Kate  McDonnell  et  al.,vvho 
claimed  through  James  McDonnell,  deceased.  The  bank  was 
a  creditor  of  John  O'Donnell  on  July  30,  1885,  at  which  date 
he  conveyed  the  land  in  controversy  to  said  James  McDon- 
nell, upon  a  consideration  which,  according  to  the  leading 
recital  of  the  deed,  was  $1,644.50  in  money  paid;  but  this 
recital  was  qualified  by  a  subsequent  clause  of  the  instru- 
ment, which  is  in  the  following  language:  "This  conveyance 
is  made  in  payment  of  a  debt  due  by  said  John  O'Donnell  to 
said  James  McDonnell  for  the  sum  of  $1,644.50."  Subse- 
quent to  the  execution  of  this  conveyance,  the  claims  of  the 
bank  against  O'Donnell  were  prosecuted  to  judgment,  and  at 
a  sale  under  execution  issued  on  the  judgment  the  bank  be- 
came the  purchaser,  and  received  the  sheriff's  deed  to  the 
property.  It  appeared  in  evidence  that  O'Donnell  continued 
in  possession  of  the  land,  exercising  acts  of  ownership  over  it, 
up  to  the  time  of  the  sheriflf's  sale;  but  on  the  other  hand, 
evidence  was  introduced  which  tended  to  explain  this  fact, 
and  to  show  that  O'Donnell's  continued  possession  was  as  the 
agent  of  McDonnell. 

The  facts  above  outlined,  as  also  the  deeds  of  the  sheriff  to 
the  bank,  and  of  O'Donnell  to  McDonnell,  were  adduced  in 
evidence  by  the  plaintiff  on  the  trial  below;  and  on  the  as- 
sumption that  the  consideration  of  the  deed  from  O'Donnell 
to  McDonnell  was  the  payment  of  an  antecedent  debt,  a  prima 
facie  case  was  thus  made  out,  entitling  the  plaintiff  to  a  ver- 
dict without  further  proof,  unless  the  defendants  showed  that 
the  consideration  which  passed  from  McDonnell  to  O'Donnell 
was  both  valuable  and  adequate:  Hodges  v.  Coleman,  76  Ala. 
103;  Pollak  v.  Searcy,  84  Ala.  259;  Roswald  v.  Hohbie,  85  Ala. 
73;  7  Am.  St.  Rep.  23;  Morrison  v.  Morris,  85  Ala.  196. 

In  discharging  the  onus  thus  cast  upon  them,  the  defend- 
ants introduced  evidence  which  tended  to  show  that  the  con- 
sideration consisted  of  the  extinguishment  of  the  grantor's 
liability  on  two  certain  notes.  One  of  these  notes  was  made 
by  the  grantor,  indorsed  by  the  grantee,  and  payable  to  one 
Kapahn.  The  other  appears  to  have  been  a  note  executed  by 
Peter  Burke,  indorsed  by  the  grantor,  and  payable  to  the 
"grantee.     The  Kapahn  note  was  for  $1,644.50.     The  agree- 
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ment  between  O'Donnell  and  McDonnell,  vvliicli  the  evidence 
tends  to  establish  with  respect  to  this  note,  was,  that  the  for- 
mer should  reduce  the  amount,  by  payment,  to  one  thousand 
dollars,  and  that  the  latter  should  assume  the  payment  of 
that  balance.  There  was  no  evidence  that  this  balance  had 
ever  been  paid,  or  that  the  payee  ever  released  O'Donnell 
from  liability  for  it;  but  on  the  contrary,  it  appears  that  the 
note  for  the  reduced  amount  was  renewed  subsequent  to  the 
conveyance  of  July  30,  1885,  by  O'Donnell,  and  the  renewed 
paper  indorsed  by  McDonnell,  as  had  been  the  original.  It 
will  have  to  be  considered,  therefore,  that  the  tendency  of  the 
evidence,  with  respect  to  this  liability  of  O'Donnell,  goes  no 
further  than  to  afford  a  basis  for  the  inference  that,  as  between 
him  and  his  indorser,  McDonnell,  the  debt  was  to  be  solely 
that  of  the  latter,  but  that  they  both  remained  bound  to 
Kapahn;  and  that  the  consideration  of  the  conveyance,  so  far 
as  it  resulted  from  that  transaction,  was  the  obligation  of  the 
grantee  to  pay  this  debt,  which  the  grantor,  primarily,  and 
himself  as  surety,  owed  to  Kapahn.  The  rulings  of  the  trial 
court,  on  instructions  given  and  refused,  raise  the  inquiry 
whether  this  was  a  valuable  consideration  for  the  conveyance. 
In  our  opinion  it  was. 

It  has  been  several  times  ruled  by  this  court  that  a  convey- 
ance made  in  consideration  of  the  grantee's  discharging  a 
debt  due  from  the  grantor  to  a  third  person  should  be  upheld, 
when  assailed  for  fraud  on  the  alleged  infirmity  of  a  lack  of 
a  valuable  consideration:  Eskridge  v.  Abrahams,  61  Ala.  134; 
Rankin  v.  Vandiver,  78  Ala.  562.  It  is  equally  well  settled 
that  the  fact  that  the  purchase-money  of  property  sold  by  an 
insolvent  debtor  has  not  been  paid,  but  on  the  contrary,  time 
is  agreed  on  in  which  it  should  be  paid,  and  notes  executed 
for  its  payment  at  such  time,  do  not  subject  the  transaction  to 
an  imputation  of  fraud,  or  invalidate  it  as  against  creditors  of 
the  vendor:  Shealy  v.  Edwards,  lb  Ala.  411;  78  Ala.  176; 
Caldwell  v.  King,  76  Ala.  149.  It  would  seem  to  logically 
result,  from  these  two  established  propositions,  that  a  sale  of 
property  by  a  debtor  in  failing  circumstances  will  be  sus- 
tained, so  far  as  the  character  of  the  consideration  is  con- 
cerned, against  the  attacks  of  creditors,  when  it  appears  that 
the  grantee  has  legally  obligated  himself  to  pay  a  debt  due 
by  the  grantor  to  a  third  person;  and,  on  principle,  it  would 
further  appear  to  be  immaterial  whether  such  third  person 
had  assented  to  the  substitution  or  not,  since,  in  any  event. 
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the  grantor  would  have  the  purchaser's  obligation  to  pay  the 
sum  agreed  on. 

But  the  conclusion  need  not  be  rested  on  deduction  from 
other  adjudged  propositions.  The  question  itself  has  been 
the  subject  of  judicial  inquiry  and  determination.  Thus  in 
Indiana,  under  statutory  provisions  similar  to  those  in  Ala- 
bama, it  has  been  held  that  "  where  a  surety  assumes  the 
debt  of  his  principal,  and  mortgages  his  real  estate  to  secure 
it,  and  in  consideration  of  these  acts,  personal  property  is 
conveyed  to  him  by  the  principal,  the  transaction  rests  upon 
a  valuable  consideration,  and  the  conveyance  cannot  be  set 
aside,  unless  it  be  made  to  appear  that  both  buyer  and  seller 
were  guilty  of  fraud  ":  Powell  v.  Stickney,  88  Ind.  310. 

In  discussing  a  like  question.  Rice,  C.  J.,  in  Reynolds  v.  Cook, 
31  Ala.  637,  says:  "  We  do  not  doubt  that  a  valid  conveyance 
of  personal  property,  to  provide  indemnity  for  the  sureties  on 
a  guardian's  bond,  may  be  made."  But  under  our  statutes 
"it  is  essential  to  the  validity  of  such  a  conveyance  that  at 
least  its  whole  purpose  should  be  the  devotion  of  the  property, 
bona  fide,  to  the  indemnification  of  the  sureties.  If  a  part  of 
its  purpose  is  that  it  shall  avail  or  be  used  for  the  ease  or 
favor  of  the  grantor,  it  is  void  as  to  creditors."  And  in  that 
case,  the  conveyance  was  held  void,  because  of  the  reservation 
of  a  benefit;  while  the  doctrine  that  the  assumption  of  liabil- 
ity by  the  surety  for  the  debt  of  the  grantor  constituted  a  valu- 
able consideration  was  fully  recognized.  That,  it  would  seem, 
is  the  principle  involved  here,  and  it  is  further  and  more  di- 
rectly supported  by  later  adjudications  of  this  court:  Coleman 
V.  Hatcher,  77  Ala.  217. 

This  agreement,  with  respect  to  the  Kapahn  note,  in  our 
opinion,  therefore,  was  a  valuable  consideration  for  the  con- 
veyance. Whether  it  was  such  a  consideration  as  could  be 
relied  on,  in  view  of  the  recitals  in  the  deed  of  a  different  con- 
sideration, is  a  question  which  the  assignments  of  error  require 
us  to  determine.  The  rule  appears  to  be  well  settled  that  a 
consideration  differing  in  kind  from  that  recited  in  the  deed 
—  as  where  the  recital  is  of  a  good  consideration,  and  it  is  pro- 
posed to  show  a  valuable  consideration  —  cannot  be  proved: 
Houston  V.  Blackman,  66  Ala.  559;  41  Am,  Rep.  756;  Potter  v. 
Grade,  58  Ala.  307;  29  Am.  Rep.  748.  But  it  is  equally  well 
settled  that,  under  a  deed  reciting  a  money  consideration,  or  a 
consideration  resting  in  the  payment  of  a  debt,  or  any  other 
valuable  equivalent,  it  is  competent  to  support  the  conveyance 
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by  parol  proof  of  any  consideration,  however  diflfering  from  the 
recital,  which  is  valuable  as  distinguished  from  a  merely  good 
consideration,  since  thereby  the  effect  and  operation  of  tlie 
instrument  is  not  changed,  and  the  rule  against  varying  or 
altering  writings  by  parol  testimony  is  not  offended:  Wait  on 
Fraudulent  Conveyances,  sec.  221 ;  Hubbard  v.  Allen,  59  Ala. 
297;  Stringfellow  v.  Ivie,  73  Ala.  209;  Mobile  etc.  R\j  Co.  v. 
Wilkinson^  72  Ala.  286;  Manning  v.  Pippen,  86  Ala.  357;  Mc- 
Kinster  v.  Babcock,  26  N.  Y.  378. 

So  much  for  the  Kapahn  indebtedness.  As  to  the  other 
debt,  which  is  relied  on  as  constituting  in  part  the  considera- 
tion of  the  deed,  it  must  be  confessed  that  the  evidence  is 
exceedingly  meager.  Yet  we  are  unable  to  concur  with 
appellant's  counsel  that  there  was  no  testimony  from  whicli 
the  jury  could  have  inferred  that  such  a  liability  existed,  and 
that  it  was  discharged  by  the  conveyance  to  McDonnell. 
O'Donnell  swears:  "I  owed  the  Kapahn  note,  and  was  to  reduce 
the  Kapahn  note  to  under  a  thousand  dollars,  and  the  balance 
was  paid  for  a  note  which  he  (McDonnell)  held  of  Peter 
Burke."  This  note  is  referred  to  in  the  examination  as  the 
note  of  Burke  to  McDonnell;  and  the  latter  further  testified 
that  he  paid  "  on  the  indorsed  note  the  balance  of  six  hundred 
dollars."  The  jury  had  a  right  to  consider  this  testimony, 
and  to  reconcile  it  with  what  appears,  further  on  in  the  exami- 
nation, to  have  been  contradictory  of  it;  or  failing  in  that,  to 
elect  which  part  of  this  evidence  they  would  believe.  The 
sura  thus  paid,  together  with  the  balance  of  the  Kapahn  note 
assumed  by  McDonnell,  amounted  to  about  the  recited  consid- 
eration; and  there  was  some  evidence  that  this  gross  sum  was 
a  fair  equivalent  for  the  property. 

Without  reviewing  the  action  of  the  court  below  in  giv- 
ing the  charge  requested  by  the  defendants,  and  refusing 
charges  numbered  2,  3,  4,  14,  15,  and  16,  requested  by  the 
plaintiff,  in  detail,  it  will  suffice  to  say  that  its  ruling  in  each 
particular  is  justified  under  the  view  we  have  taken  of  the 
tendencies  of  the  testimony  and  the  law  applicable  thereto. 
The  exception  in  each  instance  proceeds  on  some  theory  of 
fact  which  the  record  does  not  support,  or  of  law  which  we 
have  endeavored  to  demonstrate  is  unsound;  as,  for  example, 
that  there  was  no  proof  of  a  valuable  consideration,  or  that 
the  agreement  of  the  grantee  to  pay  the  debt  of  the  grantor 
was  not  such  a  consideration,  or  tbat  there  was  no  evidence 
of  the  grantor's  liability  to  the  grantee  as  indorser  for  Burke, 
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or  that  it  was  necessary  for  defendants  to  show  that  the  prop- 
erty had  been  paid  for  in  money  according  to  the  first  recital 
of  the  deed,  or  that  a  debt  due  from  the  grantor  to  the  grantee 
had  been  paid,  according  to  the  qualifying  recital  of  the  deed, 
or,  generally,  that  the  defense  failed,  if  there  were  a  variance 
between  the  recited  consideration  and  that  which  the  evidence 
tended  to  establish;  and  this  though  each  was  a  valuable  con- 
sideration. 

Charges  13  and  14,  requested  by  the  plaintiff,  were  properly 
refused.  They  undertook  to  call  the  attention  and  invite  the 
consideration  of  the  jury  to  sundry  facts  and  circumstances 
developed  in  evidence,  tending  to  cast  suspicion  on  the  trans- 
action, and  which  were  supposed  to  be  persuasive  of  fraud. 
Charges  of  this  character  have  been,  time  and  again,  con- 
demned by  this  court,  as  mere  arguments  proper  to  be  made 
by  counsel,  but  not  proper  to  be  given  to  the  jury  by  the  court,- 
whose  office  is  to  instruct  the  triers  of  facts  as  to  the  law 
applicable  to  the  facts,  but  not  as  to  deductions  and  infer- 
ences to  be  drawn  from  them:  Hussey  v.  State,  86  Ala.  34j 
Snider  v.  BurkSy  84  Ala.  53;  Birmingham  Brick  Works  v.  Al- 
len, 86  Ala.  185. 

This  disposes  of  all  assignments  of  error  predicated  on 
charges  given  and  refused,  except  that  which  relates  to  charge 
No.  12,  requested  by  the  plaintiff.  That  ought,  in  our  opinion, 
to  have  been  given.  The  case  made  by  the  recitals  of  the 
deed,  and  the  case  relied  on  by  the  defendants,  and  which 
alone  their  testimony  tended  to  establish,  was  that  of  a  con- 
veyance made  in  consideration  of  the  payment  of  an  ante- 
cedent debt.  The  plaintiff,  as  we  have  seen,  made  out  a  prima 
facie  case,  and  was  entitled  to  a  verdict  on  that  showing,  un- 
less the  defendants  should  prove  certain  facts.  The  onus  thus 
cast  on  the  defendants  involved,  as  we  have  also  seen,  and 
as  is  settled  by  the  authorities  cited,  proof,  to  the  satisfaction 
of  the  jury,  of  two  things,  with  respect  to  the  consideration: 
1,  That  it  was  valuable;  and  2.  That  it  was  adequate.  If  they 
failed  in  either  particular,  they  failed  to  rebut  the  -prima  facie 
case  made  by  the  plaintiff,  and  to  defeat  its  right  to  a  verdict. 
This  conclusion  is  a  necessary  resultant,  not  only  from  the 
language  of  this  court  in  formulating  the  rule  as  to  the  bur- 
den of  proof,  but  also  from  its  well-established  and  many 
times  repeated  doctrine,  that  while  a  creditor  of  a  failing 
debtor  may  save  himself  by  taking  property  in  payment  of 
his  debt,  and  this  regardless  of  the  actual  intent  as  to  other 
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oreditors  which  may  characterize  the  transaction,  he  will,  in 
no  case,  be  allowed  to  take  more  than  is  reasonably  suffi- 
cient to  his  indemnification,  and  if  he  transcends  this  limi- 
tation, and  takes  property  of  the  debtor  worth  more  than  the 
amount  of  his  claim,  he  puts  himself,  as  to  the  entire  transac- 
tion, beyond  the  pale  of  the  law's  protection  from  the  just 
demands  of  other  creditors:  Prltckett  v.  Pollock,  82  Ala.  169; 
Levy  V.  Williams,  79  Ala.  171;  Knowles  v.  Street,  87  Ala.  357; 
Hodges  v.  Coleman,  76  Ala.  103;  Leinkaiiff  v.  Frenkle,  80  Ala. 
136;  Greenhut  v.  Greenhut,  at  present  term. 

The  effect  of  the  rule  fixing  the  burden  of  proof  as  to  ade- 
quacy of  consideration  upon  the  defendant  in  this  class  of 
cases,  and  prescribing  the  boundaries  beyond  which  the  cred- 
itor of  an  insolvent  debtor  cannot  go  in  taking  property  in 
payment  of  his  debt,  is  to  raise  up,  for  all  practical  purposes, 
a  presumption  of  the  mala  fides  of  the  sale  which  purports  to 
be  in  discharge  of  the  debt;  and  to  meet  this  presumption, 
and  impress  the  transaction  with  the  attributes  of  fair  dealing 
and  good  faith  as  against  attacking  creditors,  a  valuable,  and 
at  least  measurably  adequate,  consideration  must  be  shown: 
Aloog  V.  Farley,  79  Ala.  252;  Calhoun  v.  Hannan,  87  Ala.  277. 
If  this  is  shown,  all  inquiry,  as  had  been  many  times  ruled 
by  this  court,  into  the  actual  intent  of  the  parties  is  fore- 
closed. If  it  is  not  shown,  bad  intent  is  presumed,  and  the 
question  as  to  what  purpose  really  actuated  the  parties  be- 
comes immaterial.  So  that  it  seems  to  be  a  necessary  result- 
ant, from  our  decisions,  that  the  inquiry  into  the  good  or  bad 
faith  of  the  parties,  as  a  matter  of  fact,  and  disassociated  from 
presumptions  of  law,  is,  for  all  practical  purposes,  wholly 
eliminated  in  cases  like  this.  Badges  of  fraud  may  doubtless 
be  looked  to,  when  they  tend  to  impeach  the  consideration, 
but  not  as  establishing  a  covinous  intent,  having  no  connec- 
tion with  the  character  or  sufficiency  of  the  price  paid. 

The  conclusion  to  which  the  authorities  referred  to  thus  lead 
us  is,  we  think,  supported  by  the  logic  of  the  situation,  so  to 
speak.  If  the  debt  thus  sought  to  be  paid  is,  in  point  of  fact, 
unjust,  I  apprehend  that  the  utmost  good  faith,  the  most  implicit 
belief  in  its  correctness,  on  the  part  of  both  buyer  and  seller, 
would  not  validate  the  transaction.  On  the  other  hand,  if  the 
debt  is  just,  but  in  amount  only  one  half  or  one  third  the  value 
of  the  property,  should  the  purchasing  creditor  be  allowed  to 
thus  pay  himself  twice  or  thrice  over,  merely  because  it  is 
ehown,  over  so  clearly,  that  he  acted  in  good  faith,  and  owing, 
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it  may  be,  to  some  particular  opinion  of  his  as  to  the  value  of 
property,  or  of  the  particular  property,  or  ignorance  of  its 
value,  honestly  believed  he  was  paying  an  adequate  price  for 
it?  In  all  reason  it  would  seem  that  other  creditors  are 
entitled  to  some  protection  against  the  ignorance  or  intellec- 
tual idiosyncrasies  of  such  a  purchaser,  and  that  this  protec- 
tion should  be  found  in  the  judgment  of  the  jury  as  to  whether 
the  buyer  has  received  greatly  more  than  he  has  paid  for,  by 
the  satisfaction  of  his  debt,  or,  what  is  the  same  tiling,  has 
satisfied  a  debt  grossly  less  in  amount  than  the  value  of  the 
thing  he  has  received.  And  while  "  the  law  will  not  weigh 
considerations  in  diamond  scales,"  nor  so  closely  balance  the 
property  against  the  price  as  to  leave  no  room  for  the  ordi- 
nary differences  of  opinion  as  to  values,  yet  when  the  jury 
can  see  that  the  disparity  amounts  to  a  gross  inadequacy, 
their  verdict  should  be  against  the  transaction.  The  charge 
under  consideration,  when  referred,  as  it  must  be,  to  the  evi- 
dence, properly  submitted  this  inquiry  to  the  jury.  It  was 
not  abstract.  The  disparity  between  the  whole  price  and  the 
whole  property,  which  a  part  of  the  evidence  tended  to  show, 
was  as  sixteen  hundred  is  to  twenty-five  hundred  dollars;  or 
if  the  price  paid  for  the  whole  property,  including  that  in  con- 
troversy with  other  parcels,  be  apportioned  to  the  property 
sued  for,  the  difference,  according  to  plaintiff's  testimony,  is 
as  thirteen  hundred  is  to  two  thousand  dollars.  We  are  not 
prepared  to  affirm  that  this  disparity  is  not  gross,  as  hypoth- 
esized in  the  charge. 

We  are  fully  aware  that  the  view  we  have  taken  is  some- 
thing of  a  departure  from  the  generally  received  doctrine  in 
other  courts,  as  well  as  former  dicta  of  this  court,  which  are 
to  the  effect,  in  general  terms,  that  mere  inadequacy  of  price, 
short  of  a  disparity  so  gross  as  to  shock  the  conscience  of 
mankind,  is  only  a  badge  of  fraud,  and,  of  itself,  is  not  to  be 
taken  as  establishing  the  existence  of  evil  intent;  but  in  our 
jurisprudence,  that  doctrine,  if  any  weight  is  to  be  given  to 
our  repeated  enunciations  on  the  subject,  or  to  the  reasons 
upon  which  our  decisions  are  based,  is  and  must  be  confined 
to  sales  other  than  in  the  payment  of  antecedent  debts  by 
insolvent  debtors  drawn  in  question  by  other  creditors.  It 
would  be  a  contradiction,  in  terms,  to  say  that  the  require- 
ment of  our  adjudged  cases,  that  the  defendant  claiming  un- 
der such  sale  must,  as  against  a  bona  fide  creditor,  prove  an 
adequate  consideration,  is    met  and  fulfilled  by  proof  of  a 
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grossly  inadequate  consideration,  and  it  were  palpable  stul- 
tification to  so  hold. 

We  do  not  think  the  court  below  erred  in  admitting  the 
declarations  of  O'Donnell,  while  in  possession  of  the  land  sued 
for  after  the  conveyance,  explanatory  of  his  possession,  and 
to  the  effect  that  he  held  for  another:  Perry  v.  Graham^  18 
Ala.  822;  Johnson  v.  Boyles,  26  Ala.  576;  Humes  v.  O^Bryan^ 
74  Ala.  79. 

For  the  error  pointed  out  above,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded. 


Fraudulent  Conveyances  —  Burden  op  Proof.  —  As  to  the  burden  of 
proof  in  fraudulent  conveyances,  generally,  see  note  to  Brown  v.  Mitchell,  11 
Am.  St.  Rep.  758,  759.  A  sale  of  goods  by  an  insolvent  debtor  giving  pref- 
erence to  one  creditor  casts  upon  such  creditor  the  burden  of  proving  fair 
dealing  and  an  adequate  consideration:  Roswald  v.  Hohbie,  85  Ala.  73;  7 
Am.  St.  Rep.  23,  and  note.  A  vendee  who  sues  as  owner  of  goods  attached 
by  the  vendor's  creditors,  who  attack  th«  sale  as  fraudulent,  has  the  onus 
probandi  that  he  has  a  valid  title:  Buckingham  v.  Tyler,  74  Mich.  102. 

Deed  —  Consideration  —  Suretyship.  —  Grantee's  liability  as  a  surety 
of  the  grantor  is  a  good  consideration  to  support  a  conveyance  against  the 
grantor's  creditors:  Buff  urn  v.  Qreen,  5  N.  EL  71;  20  Am.  Dec.  562. 

Evidence  —  Declarations  as  to  Possession  of  Realty.  —  Declarations 
of  a  person  while  in  possession  of  land,  whether  as  tenant  or  proprietor,  as 
to  the  manner  in  which  the  land  is  occupied,  are  admissible  against  himself 
or  those  claiming  under  him:  Beecher  v.  Parmele,  9  Vt.  352;  31  Am.  Dec. 
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[89  Alabama,  487.] 

Mortgages — Sale  or  Assignment  of  Right  to  Disaffirm  Sale  afteb 
Purchase  by  Mortgagee  under  Power.  —  Where  a  mortgagee  has 
purchased  at  a  sale  under  a  power  contained  in  the  mortgage,  without 
the  consent  of  the  mortgagor,  the  latter  has  a  right,  within  a  reasonable 
time,  to  disaffirm  the  sale,  and  ask  for  redemption  and  an  account  of  the 
rents  and  profits;  but  if  he  takes  no  steps  to  disaffirm  the  sale,  he  cannot 
assign,  sell,  nor  convey  the  land  so  as  to  vest  in  his  assignee  the  right  to 
disaffirm  the  sale,  and  redeem  in  his  own  name. 

Mortgage  —  Purchase  at  Sale  under  Power. — Where  the  mortgagee 
purchases  at  his  own  sale  under  the  power  contained  iu  the  mortgage, 
the  sale  is  binding  on  him,  and  his  only  right  or  remedy  is  to  apply  in 
equity,  if  the  mortgagor  does  not  come  in  within  a  reasonable  time  to 
avoid  the  sale,  to  clear  his  title  of  doubt  and  uncertainty,  by  a  confirma- 
tion of  the  sale,  or  a  resale  under  order  of  court,  as  may  appear  equi- 
table. 

Mortgage  —  Purchase  at  Sale  under  Power.  —  A  mortgagee  purchas- 
ing at  his  own  sale  under  the  power  in  the  mortgage  acquires  the  bene- 
AM.  St.  Rep.,  Vol.  XVIlL  — 10 
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ficial  interest  of  the  mortgagor,  subject  to  be  defeated  by  his  election  to 
avoid  the  sale  within  a  reasonable  time,  but  as  to  the  latter,  the  sale  is 
not  void,  but  voidable  only,  and  is  valid  for  all  purposes,  until  he,  or 
some  one  claiming  under  him,  whose  rights  are  injuriously  affected,  does 
some  act  legally  sufficient  to  render  it  void.  So  long  as  there  is  no  dis- 
affirmance of  the  sale,  the  equity  of  redemption  is  cut  off;  and  if  there 
is  no  disaffirmance  within  a  reasonable  time,  no  further  act  is  required 
to  give  validity  to  the  sale,  which  acts  as  a  foreclosure. 

Richardson  and  Steiner,  for  the  appellant. 

Edward  Crenshaw,  Gamble  and  Powell^  and  Stallings  and 
Wilkinson,  for  the  respondents. 

Clopton,  J.  "While  the  equity  of  redemption  constitutes 
the  beneficial  estate  of  the  mortgagor  in  the  land  subject  to 
the  encumbrance,  and,  being  regarded  a  valuable  right  and 
property,  may  be  conveyed  in  the  same  manner  as  the  land 
itself,  clothing  the  grantee  with  the  right  to  discharge  the  en- 
cumbrance, so  that  the  estate  may  be  rendered  valuable  and 
beneficial,  yet,  in  order  to  be  the  proper  subject  of  convey- 
ance, it  must  be  a  subsisting  estate  and  interest,  and  the  right 
of  redemption  must  be  exercised  while  the  mortgage  is  re- 
deemable, before  a  foreclosure  by  decree  of  the  court,  or  by 
Bale  under  power  contained  therein.  A  seeming,  but  not  real, 
exception  to  this  general  rule  is,  where  the  mortgagee  pur- 
chases at  his  own  sale,  without  the  consent  of  the  mortgagor. 
In  such  case,  the  mortgagor,  or  persons  claiming  under  him  in 
privity,  may  disaffirm  the  sale  and  redeem,  the  election  to  do 
80  being  seasonably  expressed:  Thomas  v.  Jones,  84  Ala.  302; 
Downs  V.  Hopkins,  65  Ala.  508. 

Under  a  power  of  sole  contained  in  a  mortgage  executed  by 
S.  P.  McCall,  in  May,  1886,  to  Nathan  Mash,  the  mortgagee 
sold  the  lands  conveyed  thereby,  and  became  the  purchaser  at 
the  sale.  After  the  sale,  and  without  taking  any  steps  to 
disafiirm  it,  the  mortgagor  sold  and  conveyed  the  lands  to 
appellant,  who  thereupon  filed  the  bill  to  vacate  the  sale,  and 
to  be  let  in  to  redeem,  and  for  an  account  of  the  rents  and 
profits.  In  the  absence  of  fraud,  a  foreclosure  by  a  sale  under 
a  power  conferred  by  the  mortgage  as  effectually  cuts  off  the 
equity  of  redemption  as  a  decree  of  strict  foreclopiire  in  a 
court  of  equity  would  do:  Childress  v.  Monette,  54  Ala.  317. 

If  a  mortgagee  purchases  at  his  own  sale,  it  is  binding  on 
him,  and  his  only  right  or  remedy  is  to  apply  in  equity,  if  the 
mortgagor  does  not  come  in  to  avoid  it,  to  clear  his  title  of 
doubt  and  uncertainty,  by  a  confirmation  of  the  sale,  or  a 


Nov.  1889.]  McCall  v.  Mash.  147 

resale  under  a  decree  of  the  court,  as  may  appear  equitable. 
The  mortgagee  acquires  the  beneficial  interest  of  the  mort- 
gagor, subject  to  be  defeated  by  his  election  to  avoid  the  sale, 
expressed  in  a  proper  proceeding,  and  in  due  time.  As  to  the 
mortgagor,  the  sale  is  not  absolutely  void,  but  merely  void- 
able; and  it  is  valid  for  all  the  purposes  intended,  until  the 
mortgagor,  or  some  one  claiming  under  him,  whose  existing 
rights  are  injuriously  affected  thereby,  does  some  act  legally 
sufficient  to  render  it  void.  So  long  as  there  is  no  disaffirm- 
ance, the  equity  of  redemption  is  as  effectually  cut'oflF  as  if  a 
stranger  were  the  purchaser.  If  no  proceedings  are  taken  by 
the  mortgagor,  or  any  one  claiming  under  him,  to  become 
reinvested  with  his  equity  of  redemption,  and  to  restore  it  to 
its  original  status,  within  a  reasonable  time,  no  further  act  is 
required  to  give  validity  to  the  sale;  it  has  full  force  and 
effect  from  the  time  when  made,  and  establishes  all  the  rights 
incident  to  a  valid  foreclosure.  The  equity  of  redemption 
being  cut  off,  some  proceeding  to  which  the  mortgagee  is  a 
party  is  essential  to  restore  it  to  the  state  and  condition  in 
which  it  was  prior  to  the  sale.  Until  the  disaffirmance,  the 
mortgagor  has  no  subsisting  estate  which  he  can  convey. 
There  remains  in  him  only  a  naked  right  or  privilege  to  dis- 
affirm, and  become  reinvested  with  his  beneficial  interest  for 
the  purpose  of  redemption. 

At  law,  the  sale,  if  it  has  been  regular,  and  without  fraud, 
is  valid,  the  mortgagee  being  regarded  as  clothed  with  the 
legal  estate.  The  sale  can  be  disaffirmed  only  in  a  court  of 
equity.  That  which  remains  in  the  mortgagor,  therefore,  lies 
in  action,  a  mere  right  to  sue.  A  right  which  exists  only  in 
action  is  incapable  of  assignment  and  conveyance  so  as  to 
authorize  the  assignee  to  sue  in  his  own  name.  The  com- 
plainant took  no  estate  in  the  lands  by  the  conveyance  of  the 
mortgagor,  and  did  not  acquire  a  right  to  disaffirm  the  sale 
in  order  to  redeem:  Bernstein  v.  Humes,  60  Ala.  582;  31  Am. 
Rep.  52;  Crocker  v.  Bellangee,  6  Wis.  645. 

Affirmed.  

MoRTGAOE  —  Purchase  by  Mortgagee  —  Right  op  REDEMrrroy.  —  A 
purchase  by  a  mortgagee  at  his  own  sale,  under  a  power  in  the  mortgage  not 
authorizing  him  to  purchase,  gives  the  mortgagor  an  option  of  affirming  or 
disaffirming  the  sale  within  a  reasonable  time,  and  if  he  disaffirms,  to  redeem: 
Alexander  v.  Hill,  88  Ala.  487;  16  Am.  St,  Rep.  55,  and  note. 

Assignment.  —  As  to  the  assignability  of  mere  equitable  rights,  see  note 
to  Marshall  v.  Means,  56  Am.  Dec.  449-451. 
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Western  Union    Telegraph  Co.  v.  Henderson. 

[89  ALABAMA,  5i0.] 

Tklegrafh  Companies  —  Suit  as  Presentment  of  Claim.  —  Commence- 
ment of  suit  against  and  service  of  process  upon  a  telegraph  company 
within  sixty  days  after  sending  a  message  is  equivalent  to  presentment 
of  the  claim,  and  dispenses  with  compliance  with  a  condition  on  the  com- 
pany's blank  that  it  will  not  be  liable  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending  the  message. 

Telegraph  Companies  —  Free-delivery  Limits  —  Duty  of  Sender  of 
Dispatch  to  Know.  —  Where  a  telegraph  company  has  established  free- 
delivery  limits,  notice  of  which  is  given  on  its  blanks,  the  duty  is  on  the 
sender  of  the  dispatch  of  ascertaining  whether  the  person  to  whom  the 
message  is  sent  resides  within  the  fr^e  limits,  and  to  make  provision  for 
delivery  if  such  person  resides  beyond  them,  and  to  notify  the  sending 
operator  of  the  fact.  A  failure  to  observe  this  duty  will  excuse  prompt 
delivery  by  the  company. 

Telegraph  Companies  —  Free- delivery  Limits — Duty  of  Company. — 
Where  a  telegraph  company  has  established  free-delivery  limits,  notice 
of  which  is  given  on  its  blanks,  and  a  message  is  handed  in  for  transmis- 
sion without  explanation,  the  presumption  is,  that  the  sendee  lives  within 
the  free-delivery  limits,  and  the  sender  takes  the  risk  of  delivery,  unless 
he  arranges  for  delivery  at  a  greater  distance.  In  such  case,  the  trans- 
mitting operator  is  under  no  duty  other  than  to  forward  the  message 
accurately,  with  proper  diligence;  and  the  terminal  operator  is  under  no 
other  duty  than  to  copy  the  message  correctly,  and  deliver  it  with  all 
convenient  speed,  if  the  sendee  resides  within  the  free-delivery  limits. 

Telegraph  Companies  —  Free-delivery  Limits  —  Burden  of  Proof. — 
Where  a  telegraph  company  has  established  reasonable  free-delivery 
limits,  notice  of  which  is  given  on  its  blanks,  a  conditional  obligation  is 
created,  contingent  on  the  sendee's  residence  being  within  such  limits; 
and  the  burden  of  proof  is  on  the  sender  of  the  message  to  show  that  the 
sendee  resided  within  such  limits,  before  the  company  can  be  held  liable 
for  want  of  prompt  delivery. 

Telegraph  Companies — Mental  Anguish  as  Element  of  Damages  for 
Delay  in  Delivery  of  Dispatch.  — Where  the  face  of  a  dispatch  plainly 
suggests  the  necessity  for  prompt  delivery,  if  within  the  free-delivery 
limits  established  by  the  company,  the  sender's  mental  anguish  is  an  ele- 
ment for  which  damages  may  be  recovered  for  delay  in  delivery. 

Tklegraph  Companies  —  Non-repeated  Message.  —  Where  a  non-repeated 
message  was  correctly  and  without  delay  transmitted  to  the  terminal 
office,  and  there  received,  understood,  and  copied  correctly,  and  an  action 
is  brought  for  delay  in  its  delivery,  the  stipulation  in  regard  to  non- 
repeated  messages  contained  in  the  printed  blanks  of  the  company  is  in- 
admissible in  evidence,  and  has  nothing  to  do  with  the  case. 

Telegraph  Companies  —  Evidence  of  Business  Conditions  to  Excuse 
Liability. —  Where  a  telegraph  company  has  contracted  to  transmit  and 
deliver  a  message,  it  cannot  excuse  its  liability  for  non-delivery  on  the 
ground  that  the  business  and  emoluments  of  the  terminal  office  were 
insufficient  to  justify  the  employment  of  an  operator,  or  a  messenger-boy 
to  deliver  messages. 


Nov.  1889.]    Western  Union  Tel.  Co.  v.  Henderson.       149 

Teleorafh  Companies  —  Evidence  oir  Physician's  Custom  in  Answering 
Calls. —  Where  a  telegraph  company  has  contracted  to  transmit  and 
deliver  a  message  summoning  a  physician,  it  cannnot  excuse  its  liability 
for  delay  in  delivery  by  proof  that  it  was  not  the  custom  of  the  physi- 
cian to  make  professional  calls  at  a  distance,  without  prepayment,  or 
guaranteed  payment,  of  his  charges. 

Evidence  of  Plkasure,  Pain,  or  Suffering.  — Natural  utterances  and 
expressions  indicative  of  pleasure  or  displeasure,  pain  or  suffering,  are 
original  evidence,  and  competent  to  be  received  in  proof  of  the  physical 
or  mental  state  they  indicate,  whenever  that  state  is  a  pertinent  inquiry. 

Telegraph  Companies — Declaration  of  Operator  as  Evidence. — la  an 
action  against  a  telegraph  company  for  damages  arising  from  delay  in 
delivering  a  message,  the  reply  of  the  operator  at  the  terminal  office,  in 
response  to  the  inquiry  of  the  sender  why  the  message  had  not  been  de- 
delivered,  is  not  admissible  in  evidence  against  the  company. 

Gaylord  B.  Clark  and  Frank  B.  Clark,  for  the  appellant. 
G.  L.  and  H.  T.  Smith,  for  the  respondent. 

Stone,  C.  J.  St.  Elmo  and  Grand  Bay  are  two  stations  on 
the  line  of  roads  operated  by  the  Louisville  and  Nashville 
Railroad  Company.  They  are  five  miles  apart,  and  are  small 
villages.  Louis  Henderson  resided  near  St.  Elmo  station,  and 
Dr.  Rohmer,  his  family  physician,  resided  near  Grand  Bay 
station.  At  noon,  June  26,  1887,  Henderson  procured  to  be 
dispatched  at  St.  Elmo,  to  Dr.  Rohmer  at  Grand  Bay,  a  tele- 
grapliic  message  in  the  following  language:  "Come  first  train 
to  see  my  wife;  very  low."  This  message  was  marked  "Prepaid, 
twenty-five  cents."  In  addition,  both  the  sender  and  the  tele- 
graphic operator  testified  that  that  sum  was  prepaid.  The 
operator  testified  that  Henderson  inquired  what  the  charge 
was,  and  on  being  informed  it  was  twenty-five  cents,  paid  it 
to  him.  The  message,  though  not  repeated,  reached  the  oper- 
ator at  Grand  Bay  without  mistake  and  without  delay. 

Dr.  Rohmer  testified  that  he  received  this  telegram  about 
nine  o'clock,  a.  m.,  June  27th,  the  day  after  its  transmission; 
that  it  was  handed  to  him  at  his  residence,  but  he  did  not 
state  by  whom.  He  testified  further,  that  if  he  had  received 
the  message  on  the  26th,  he  would  have  obeyed  it,  traveling 
either  by  train  or  by  private  conveyance.  He  reached  the 
patient  about  noon  on  the  27th,  and  relieved  the  intensity  of 
her  suffering;  but  she  died  about  six  hours  afterwards.  He 
did  not  know  whether,  if  he  had  reached  her  the  day  before, 
her  life  could  have  been  saved.  Plaintiff  testified  that  when 
the  telegram  was  sent,  his  wife  was  suffering  acutely,  and 
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that  her  suffering  increased  until  the  arrival  of  the  doctor, 
when  he  alleviated  it. 

The  present  action  was  brought  to  recover  damages  for  the 
non-delivery  of  said  telegram  within  a  reasonable  time.  The 
defendant  interposed  five  pleas  in  bar,  but  at  present  we  pro- 
pose to  consider  only  those  on  which  issues  of  fact  were 
formed.  These  are  pleas  3  and  4.  A  demurrer  was  inter- 
posed by  plaintiff  to  each  of  these  pleas,  3  and  4,  and  the  de- 
murrers were  overruled.     There  was  no  error  in  this. 

In  the  printed  caption  of  all  messages  sent  by  the  telegraph 
company  are  certain  conditions  on  which  the  company  re- 
ceives and  transmits  messages,  and  no  message  is  received  or 
sent  unless  it  is  written  on  the  company's  blank,  preceded  by 
the  conditions.  The  message  in  this  case  was  written  on  the 
company's  blank,  and  was  preceded  by  the  printed  condi- 
tions. One  of  the  conditions  is,  that  "the  company  will  not 
be  liable  for  damages  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending  the  mes- 
sage." Plea  No.  3  set  up  this  condition,  and  averred  that  the 
claim  here  sued  on  was  not  presented  to  the  company  within 
sixty  days  after  sending  the  message.  To  this  plea  plaintiff 
filed  a  replication,  averring  that  in  less  than  sixty  days  after 
the  message  was  sent  the  present  suit  was  brought,  a  com- 
plaint filed  setting  forth  the  claim  of  damages  for  non-deliv- 
ery of  the  message,  and  service  of  a  copy  of  the  complaint 
on  the  defendant  corporation,  —  all  within  sixty  days.  To 
this  replication  the  defendant  demurred,  and  the  court  over- 
ruled its  demurrer. 

There  are  decisions  which  hold  that  a  suit  setting  forth  the 
ground  of  complaint  instituted  and  process  upon  it  served 
within  the  sixty  days  is  not  a  compliance  with  this  regula- 
tion: Wolf  V.  Western  Union  Tel.  Co.,  62  Pa.  St.  83;  1  Am. 
Rep.  387;  Western  Union  Tel.  Co.  v.  Mc Kinney,  8  Am.  &  Eng. 
Corp.  Cas.  123.  Such  regulation  is  generally  held  to  be  valid 
and  binding:  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass. 
299;  18  Am.  Rep.  485;^  Young  v.  Western  Union  Tel.  Co.,  65 
N.  Y.  163;  Western  Union  Tel.  Co.  v.  Raim,  63  Tex.  27;  Fire 
Ins.  Co.  V.  Felrath,  77  Ala.  194;  54  Am.  Rep.  58.  Our  own 
rulings  on  a  question  not  distinguishable  from  this  in  princi- 
ple have  been  different:  East  Tennessee  etc.  R.  R.  Co.  v.  Bay- 
lies, 74  Ala.  150;  SoiUh  etc.  R.  R.  Co.  v.  Morris,  65  Ala.  193; 
South  etc.  R.  R.  Co.  v.  Bees,  82  Ala.  340.  The  circuit  court 
did  not  err  in  overruling  the  demurrer  to  the  replication  to  the 


Nov.  1889.]     Western  Union  Tel.  Co.  v.  Henderson.        151 

defendant's  third  plea.  The  averments  of  that  replication 
being  unquestionably  true,  as  shown  by  the  record,  that  line 
of  defense  will  receive  no  further  consideration. 

On  the  trial  of  this  cause,  the  real  controversy,  both  in  fact 
and  law,  so  far  as  the  mere  right  of  recovery  was  concerned, 
arose  on  the  issue  raised  by  the  fourth  plea.  That  plea  sets 
up,  as  a  defense  to  the  whole  action,  that  the  defendant  cor- 
poration had  established  a  limit  within  which  it  undertook 
to  make  free  delivery  of  messages  sent  over  its  wires,  which 
limit  was  a  half-mile,  or  radius  of  a  half-mile,  from  its  office, 
at  places  having  the  population  that  Grand  Bay  had;  that  in 
the  said  printed  heading,  which  accompanied  and  formed 
part  and  condition  of  every  written  message  it  received  for 
transmission,  including  the  one  received  in  this  case,  was 
and  is  the  following  clause:  "Messages  will  be  delivered  free 
within  the  established  free-delivery  limits  of  the  terminal 
office;  for  delivery  at  a  greater  distance,  a  special  charge 
will  be  made,  to  cover  the  cost  of  such  delivery";  and  that 
Dr.  Rohmer,  to  whom  said  message  was  sent,  did  not  live 
within  the  said  free-delivery  limits  of  said  office.  The  plea 
then  avers  that  no  consideration  was  paid  or  tendered  by 
plaintiff  for  the  delivery  beyond  the  free-delivery  limits,  and 
no  notice  was  given  by  the  sender,  nor  did  the  telegraphic 
operator  know,  that  Dr.  Rohmer  was  not  living  within  said 
limits.  This  plea  was  followed  by  much  pleading,  and  many 
rulings  of  the  court.  We  will  not  set  out  the  various  steps 
taken,  but  will  declare  the  rules  by  which  the  relative  duties 
of  the  parties  must  be  determined. 

Telegraphy  is  a  quick-moving  substitute  for  mail  service, 
which,  by  contrast,  has  become  tardy.  Celerity  is  its  boast, 
and  when  rapid  communication  is  desired,  its  instrumental- 
ity is  invoked.  It  cannot  be  presumed  that  the  operator  at 
the  initial  or  receiving  office  will  know  every  one  to  whom  a 
message  is  proposed  to  be  sent  through  his  office,  or  will 
know  that  such  person  will  be  found  within  the  free-delivery 
limits  of  the  terminal  office.  The  sendee  may  live  just  with- 
out the  limits,  or  he  may  live  miles  away.  Placing  the  duty 
on  the  sender  of  ascertaining  whether  the  person  to  whom  the 
message  is  addressed  resides  within  the  free  limits  is  a  rea- 
sonable rule.  It  is  reasonable  because,  in  most  cases,  the 
sender  will  know  where  the  sendee  resides,  and  can  inform  the 
operator.  In  the  event  the  sender  does  not  know  the  resi- 
dence or  business  office  of  the  sendee,  it  is  but  reasonable  to 
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require  him  to  inform  himself,  or  to  make  provision  for  de- 
livery beyond  the  limits,  should  it  be  found  that  the  residence 
is  beyond  them.  This  is  placing  the  duty  where  it  is  both 
reasonable  and  bearable,  instead  of  imposing  an  intolerable 
burden  on  the  operator  or  company.  The  reasons  will  sug- 
gest themselves  without  being  stated.  The  rule  is  reasonable, 
and  law  is,  or  should  be,  reasonable. 

When  Henderson  applied  to  have  his  message  sent,  if  Dr. 
Rohmer  lived  more  than  a  half-mile  from  the  terminal  office, 
he  should  have  so  informed  the  operator,  if  he  knew  it,  or 
could  learn  it;  and  if  he  was  in  doubt  whether  the  doctor 
lived  within  the  limits,  he  should  have  informed  the  operator, 
and  made  provision  for  delivery  beyond  the  limits,  if  he  de- 
sired and  expected  prompt  delivery.  When  a  message  is 
handed  in  for  transmission,  the  presumption  m.ust  be,  and  is, 
that  the  sendee  lives  within  the  limits  of  free  delivery,  or  that 
the  sender  takes  the  risk  of  delivery,  unless  he  makes  arrange- 
ments for  delivery  at  a  greater  distance.  And  handing  in 
such  message,  without  explanation,  casts  no  duty  on  the  trans- 
mitting operator,  other  than  to  forward  the  message  accu- 
rately, and  with  proper  diligence.  And  it  casts  no  duty  on  the 
terminal  employee  or  operator,  other  than  to  copy  the  mes- 
sage correctly,  and  to  deliver  it  with  all  convenient  speed,  if 
the  sendee  reside  within  the  free-delivery  limits. 

What  we  have  said  is  intended  for  the  government  of  the 
senders  of  all  telegrams,  whether  intelligent  or  non-intelligent. 
All  men  are  conclusively  presumed  to  know  the  law,  and  no 
discrimination  between  classes  can  be  maintained,  either  by 
the  law  or  by  sound  reasoning.  The  principle  rests  on  juridi- 
cal necessity. 

It  may  as  well  be  stated  here  as  anywhere  else,  that  the 
plaintiff,  when  testifying  as  a  witness  for  himself,  stated  that 
he  knew  the  rule  of  the  telegraph  company  which  guaranteed 
free  delivery  if  the  sendee  lived  within  a  half-mile  of  the 
terminal  office,  and  no  farther.  And  the  testimony  of  the  send- 
ing operator  tended  to  show  that,  before  sending  the  message, 
he  inquired  of  the  plaintiff  how  near  the  terminal  station 
or  office  Dr.  Rohmer  lived,  and  he  answered,  "  Close  by." 
Henderson  gave  no  testimony  in  regard  to  this.  No  testi- 
mony was  introduced  tending  to  prove  that  anything  was  said, 
either  by  Henderson  or  by  the  operator,  having  any  reference 
to  delivery  beyond  a  half-mile.  And  we  may  here  state,  as 
proved  and  uncontroverted  facts,  that  the  charge  —  twenty- 
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five  cents — was  prepaid  for  sending  the  message,  and  that  the 
plaintiff,  Henderson,  knew  of  the  half-mile  limit  to  free  de* 
livery. 

The  contested  question  of  fact  was,  whether  Dr.  Rohmer's 
residence  was  within  a  half-mile  of  the  terminal  office.  Wit- 
nesses testified  that  there  was  a  travelable  and  traveled  road 
which  cut  off  an  angle,  and  brought  the  distance  within  a 
half-mile.  Other  witnesses  controverted  the  existence  of  any 
road  which  cut  off  the  angle  and  shortened  the  distance.  Ac- 
cording to  their  testimony,  Dr.  Rohmer's  residence  was  not 
within  a  half-mile  of  the  terminal  office.  This  was  a  question 
for  the  jury,  and,  with  a  single  exception,  the  circuit  court 
submitted  this  question  fairly  to-  the  jury.  That  question  is 
the  burden  of  proof. 

Free  delivery  within  a  half-mile  is  not  a  restriction  of  a 
right,  but  a  qualified  privilege  granted.  It  is  not  an  inherent 
right;  for  if  it  were,  in  the  absence  of  restriction,  it  would 
have  no*  limits.  To  show  to  what  absurd  results  this  would 
lead,  let  us  suppose  the  contract  to  transmit  a  message  is 
silent  about  free  delivery.  If  we  hold  the  clause  in  contro- 
versy to  be  restrictive  of  a  right,  then,  in  the  case  supposed,  the 
telegraph  company  would  be  bound  to  deliver  to  the  sendee, 
no  matter  how  great  the  distance  to  his  residence.  Free  de- 
livery is  a  conditional  obligation,  contingent  on  the  sendee's 
residence  being  within  the  area  of  free  delivery;  and  until 
that  condition  is  shown,  the  telegraph  company  is  not  put  in 
default.  The  07ius  of  proving  that  Dr.  Rohmer's  residence  was 
within  a  half-mile  was  on  the  plaintiff:  3  Brickell's  Digest, 
433. 

Whether,  in  such  a  suit  as  this,  damages  can  be  recovered 
for  mental  anxiety,  or  mental  distress,  caused  by  the  non- 
delivery of  the  message  through  the  negligence  of  the  tele- 
graph company,  is  a  question  upon  which  the  authorities  are 
in  palpable  conflict.  They  are  not  alone  in  conflict;  they 
are  widely  variant.  Some  rulings  reject  such  evidence  in  all 
cases  which  are  based  on  breach  of  contract.  Others  reject  it 
when  there  is  no  element  of  recovery  other  than  mental  suf- 
fering, but  receive  it  in  aggravation,  when  there  is  another 
independent  cause  of  action.  On  this  last  principle,  a  dis- 
tinction is  taken,  in  some  cases,  between  suits  in  which  the 
sender  is  plaintiff,  and  those  in  which  the  sendee  complains. 
In  the  one  case,  the  suit  is  by  a  party  to  the  contract,  who 
can  maintain  an  action  for  its  breach,  even  though  he  may  be 
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able  to  recover  only  nominal  damages.  In  the  other,  there  is 
no  privity  of  contract,  and  there  can  be  no  recovery  except 
for  actual  damages  proved.  There  is  therefore,  in  this  case, 
if  the  rule  be  sound,  an  independent  right  of  recovery,  to 
which  distress  of  feeling  becomes  an  aggravating  incident. 
There  are  still  other  authorities  which  hold  that  such  evidence 
is  admissible  on  general  principles,  and  as  an  independent 
ground  of  recovery.  We  cite  many  authorities,  but  will  not 
attempt  to  reconcile  them;  nor  will  we  comment  on  them  fur- 
ther: Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695;  6 
Am.  St.  Rep.  864;  Gulf  etc.  R'y  Co.  v.  Levy,  59  Tex.  542;  Gulf 
etc.  R'y  Co.  v.  Levy,  59  Tex.  563;  46  Am.  Rep.  278;  Stuart  v. 
Western  Union  Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623;  So 
Relle  V.  Western  Union  Tel.  Co.,  55  Tex.  308;  40  Am.  Rep. 
805;  Hays  v.  Houston  etc.  R'y  Co.,  46  Tex.  272;  Western  Union 
Tel.  Co.  v.  Simpson,  73  Tex.  422;  West  v.  Western  Union  Tel. 
Co.,  39  Kan.  93;  7  Am.  St.  Rep.  534,  535,  and  note;  Logan  v. 
Western  Union  Tel.  Co.,  84  111.  468;  Baltimore  etc.  Tnrnp.  Co. 
V.  Boone,  45  Md.  344;  Walsh  v.  Chicago  etc.  Ry  Co.,  42  Wis. 
23;  24  Am.  Rep.  376;  Russell  v.  Western  Union  Tel.  Co.,  3 
Dak.  315;  Western  Union  Tel.  Co.  v.  Coo'per,  71  Tex.  507;  10 
Am.  St.  Rep,  772. 

As  to  the  element  of  mental  anguish  claimed  to  have  been 
suffered  by  the  plaintiff",  we  think  it  the  proximate  conse- 
quence of  the  failure  to  deliver  the  message,  and  that  the 
perusal  of  the  message  would  naturally  suggest  such  conse- 
quence as  likely  to  ensue  from  the  non-delivery.  The  right 
of  the  plaintiff"  to  sue  for  the  breach  of  the  contract  to  de- 
liver, if  within  the  free-delivery  distance,  takes  this  case  out  of 
the  rule,  if  a  sound  one,  that  mental  distress  will  not  main- 
tain the  suit,  when  there  is  no  other  element  of  recoverable 
damage.  We  find  no  error  in  the  rulings  as  to  the  proper  ele- 
ments of  damage;  and  we  agree  with  the  circuit  court  in 
holding  that  there  was  no  proof  which  authorized  exemplary 
or  vindictive  damages. 

In  the  light  of  the  principles  declared  above,  some  portions 
of  the  general  charge,  which  we  have  not  referred  to  specially, 
and  the  charge  given  at  the  instance  of  the  plaintiff",  are  sub- 
ject to  criticism;  but  we  deem  it  unnecessary  to  comment 
further  upon  them.  What  we  have  said  will  furnish  the 
proper  correction.  The  ninth  charge,  asked  by  defendant, 
ought  to  have  been  given. 

The  message,  for  the  failure  to  deliver  which  the  present 
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suit  was  brought,  was  not  a  repeated  message.  Pleas  were 
interposed,  and  charges  were  asked,  based  on  stipulations  in 
regard  to  non-repeated  messages,  as  set  forth  in  the  printed 
caption  attached  to  the  form,  or  blank,  on  which  the  message 
was  written.  The  message,  though  not  repeated,  was  cor- 
rectly and  without  delay  transmitted  to  the  terminal  office, 
and  was  there  understood  and  copied  accurately.  This  an- 
swered all  ends  repeating  could  have  accomplished,  and 
leaves  that  clause  without  practical  operation  in  this  case. 
None  of  the  provisions  intended  to  be  restrictive  of  liability 
on  non-repeated  messages,  and  none  of  the  stipulations  for 
exemption  from  the  consequences  of  negligence,  have  any 
proper  consideration  in  the  determination  of  this  case:  West' 
em  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  White  v.  Western  Union 
Tel.  Co.,  14  Fed.  Rep.  710;  Western  Union  Tel.  Co.  v.  Tyler,  74 
111.  168;  24  Am.  Rep.  279;  3  Sutherland  on  Damages,  296, 
297.  The  demurrers  to  pleas  2  and  5  were  properly  sus- 
tained, and  all  charges  seeking  to  raise  the  questions  pre- 
sented in  those  pleas  were  properly  refused. 

The  attempt  was  made  in  the  trial  court  to  excuse  the  tele- 
graph company  from  liability  for  non-delivery  of  the  message, 
on  the  ground  that  the  business  and  emoluments  of  the  office 
at  Grand  Bay  were  insufficient  to  justify  the  employment  of 
a  separate  telegraphic  operator,  or  a  messenger-boy  to  deliver 
messages.  Belun  v.  Western  Union  Tel.  Co.,  8  Cent.  Law  J. 
445,  is  relied  on  in  support  of  this  position.  This  may  fur- 
nish a  very  good  reason  for  withholding  telegraphic  service, 
or,  perhaps,  for  difi'erent  regulations  in  regard  to  delivery,  at 
places  thus  circumstanced.  It  affords  no  excuse  for  violating 
the  terms  of  a  contract.     We  cannot  follow  Belun's  case. 

The  defendant  offered  to  prove  in  defense  that  it  was  not 
the  custom  of  Dr.  Rohmer  to  make  professional  calls  at  a  dis- 
tance, without  prepayment,  or  guaranteed  payment,  of  his 
charges.  This  testimony,  on  objection,  was  ruled  out.  There 
was  no  error  in  this.  If  the  doctor  lived  within  the  area  of 
free  delivery,  it  was  not  for  the  telegraphic  operator  to  specu- 
late on  the  chances  that  the  summons  would  or  would  not  be 
obeyed.  If  it  had  been  shown  that  Dr.  Rohmer  would  not 
have  obeyed  if  he  had  received  it,  this,  it  would  seem,  would 
have  proved  that  the  plaintiff  suffered  no  real  injury  from  the 
failure  to  deliver  the  message.  So  far  from  this  being  proved, 
Dr.  Rohmer  testified  that  if  he  had  received  the  message  he 
would  have  obeyed  the  call. 
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The  natural  utterances  and  expressions  indicative  of  pleas- 
ure, displeasure,  pain,  or  suffering  are  competent,  original  evi- 
dence, that  may  be  received  in  proof  of  the  physical  or  mental 
state  they  indicate,  whenever  that  state  is  a  pertinent  inquiry: 
Wood's  Practice  Evidence,  sec.  147. 

Two  parts  of  the  testimony  received  at  the  instance  of 
plaintiff  should  have  been  rejected:  1.  The  answer  of  the 
operator  at  Grand  Bay,  made  on  the  27th,  in  reply  to  plain- 
tiff's inquiry  why  the  message  had  not  been  delivered;  and 
2.  That  the  Western  Union  Telegraph  Company  was  a  wealthy 
corporation. 

We  have  now  noticed  every  material  question  raised  by  the 
record. 

Reversed  and  remanded. 


Telegraph  Companies  —  Condition  as  to  the  Manner  and  Time  of 
Presenting  a  Claim  against  Company.  — The  authorities  all  agree  that  the 
stipulation  with  a  company  that  it  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  a  certain  number  of  days 
after  the  sending  of  the  message  is  valid  and  binding:  Note  to  Camp  v. 
Western  Union  Tel.  Co.,  71  Am.  Dec.  471. 

Telegraph  Companies  —  Damages  for  not  Delivering  Message 
Promptly  —  Mental  Anguish.  — As  to  when  mental  suffering  and  anguish 
ia  an  element  in  the  damages  recoverable  against  a  telegraph  company  for 
failing  to  deliver  a  message  promptly,  see  Western  Union  Tel.  Co.  v.  Moore^ 
76  Tex.  66;  ante,  p.  25. 

Telegraph  Companies.  — Power  of  the  Company  to  Impose  Conditions 
npon  senders  ef  telegraphic  messages,  generally,  see  note  to  Camp  v.  Western 
Union  Tel.  Co.,  71  Am.  Dec.  463  et  seq.,  wherein  are  discussed  conditions 
limiting  the  company's  liability  for  non-repeated  messages. 

Evidence.  —  Exclamations  of  pain  by  the  person  suffering  are  admissible 
to  show  the  physical  or  mental  condition  of  the  sufferer:  Note  to  People  r. 
Vemout  95  Am.  Dec.  66-6a 


Stephens  v.  Regenstein  &  Co. 

[89  Alabama,  661.] 
Fbattdulent  Conveyances  —  Sale  op  Goods  wrrn  Agreement  for  Em- 
ployment A3  Clerk. —  Where,  on  the  sale  of  goods  by  an  insolvent 
debtor,  he  agrees  with  the  purchaser  that  the  business  shall  be  continued 
and  himself  employed  as  clerk  at  a  monthly  salary,  the  debtor  thus 
secures  to  himself  a  benefit  which  renders  the  transaction  fraudulent  as  to 
so  much  of  the  property  sold  as  is  in  excess  of  his  statutory  exemptions. 

Trial  of  right  of  property  in  and  to  a  stock  of  goods  held 
under  attachment  by  Regenstein  &  Co.  against  T.  A.  Stephens, 
and  B.  F.  Stephens  as  claimant.    The  opinion  states  the  facts. 
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Gardner  and  Wiley,  for  \he  appellant. 

Stone,  C.  J.  The  bill  of  exceptions  in  this  record  affirms 
that  it  contains  all  the  evidence.  On  the  question  which  we 
consider  decisive  of  the  case,  the  testimony  comes  from  the 
clainiant, —  appellant  here,  —  and  it  is  free  from  conflict.  One 
of  the  terms  of  the  sale  from  T.  A.  Stephens,  the  debtor,  to 
B.  F.  Stephens,  the  claimant,  was,  that  the  business  should 
be  continued  in  the  name  of  said  B.  F.,  the  purchaser,  and 
that  T.  A.  Stephens,  the  failing  debtor,  should  be  placed  in 
control  and  management  of  it  at  a  monthly  salary  of  forty 
dollars.  B.  F.  Stephens,  the  purchaser,  knew  his  brother, 
T.  A.  Stephens,  was  insolvent,  and  that  the  purpose  of  the  sale 
was  to  enable  him  to  prefer  certain  creditors,  of  whom  his 
mother  was  one.  The  sale  was  for  money.  One  of  the  direct 
results  of  the  sale  was,  that  by  the  agreement  the  failing 
debtor  secured  to  himself  a  paying  employment,  which,  but  for 
the  sale  and  agreement,  he  would  not  have  had.  This  was  a 
benefit  secured  to  him,  which  rendered  the  transaction  fraudu- 
lent as  to  that  part  of  the  property  conveyed  which  was  in  ex- 
cess of  the  debtor's  exemptions:  McDowell  v.  Steele,  87  Ala.  493, 
and  authorities  cited;  Knowles  v.  Street,  87  Ala.  357. 

The  recovery  in  this  case  was  only  for  the  excess  above 
T.  A.  Stephens's  exemptions,  and  to  that  extent  the  plaintiff 
was  clearly  entitled  to  a  verdict.  The  general  charge  in  favor 
of  plaintiffs,  if  asked,  should  have  been  given,  which  would 
have  secured  to  them  the  precise  recovery  they  obtained. 
Under  such  circumstances,  we  will  not  inquire  whether  or  not 
error  was  committed  in  charges  given  or  refused.  Such  errors, 
if  any  were  committed,  were  without  injury:  Pritchett  v.  Pol- 
lock,  82  Ala.  169;  Smith  v.  Georgia  etc.  Ry  Co.,  88  Ala.  538; 
16  Am.  St.  Rep.  63. 

Affirmed.  

Feauitolent  Conveyances. — As  to  what  change  of  possession  of  goods  is 
enfficient  as  against  the  creditors  of  the  veudor,  see  note  to  Clafiin  v.  Rosens 
burg,  93  Am.  Dec.  340  et  seq. 
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[In  Bank.] 

Spangle R  v.  San  Franoisoo. 

[84  California,  12.] 

Watercourse. — To  Constitute  a  Watercourse,  it  is  not  necessary  tbat 
water  shall  flow  in  the  bed  or  channel  of  the  stream  all  the  year. 

Municipal  Corporation,  when  It  does  Provide  Waterways,  must 
Provide  Such  as  are  Sufficient  to  carry  oflf  the  water  which  may 
reasonably  be  expected  to  accumulate. 

Municipal  Corporation  is  Liable  for  Water  Precipitated  upon  thb 
Lands  of  a  Private  Proprietor  by  an  extraordinary  and  unusnal 
rainfall,  and  the  want  of  proper  repairs  in  sewers  constructed  by  tha 
mnnicipality,  if  such  sewers,  when  in  proper  repair,  were  of  sufficient 
capacity  to  carry  ofif  all  the  water  which  felL  Proper  and  sufficient 
sewers  having  been  constructed,  the  land-owner  had  the  right  to  assume 
that  they  would  be  repaired  when  broken  or  dilapidated. 

Municipal  Corporations  —  Contributory  Negligence.  —  A  Lot-owner 
IS  not  Chargeable  with  Contributory  Neoliqence  because  he  does 
not  repair  or  remove  obstructions  from  a  sewer  which  it  was  the  duty  of 
a  municipal  corporation  to  keep  in  proper  repair. 

Municipal  Corporations.  —  The  Fact  that  a  Citt  Lot  is  below  thb 
Grade  of  a  Street  will  not  preclude  its  owner  from  recovering  compen< 
sation  of  the  city  for  injuries  to  such  lot  and  the  improvements  thereon, 
resulting  from  the  failure  of  the  city  to  keep  a  sewer  in  proper  repair,  if 
such  sewer,  when  so  repaired,  would  have  prevented  such  injury,  not- 
withstanding  the  lot  was  below  the  grade. 

Municipal  Corporations  —  Contributory  Negligence  in  Building  on 
A  Lot  below  the  Grade  of  a  Street.  —  When  sewers  alreadj'  con- 
structed by  a  city  are  sufficient,  if  kept  in  repair,  to  protect  from  injury 
improvements  placed  on  a  lot  below  the  grade  of  the  street,  the  lot- 
owner  is  not  guilty  of  contributory  negligence  in  erecting  such  improve- 
ments, and  may  therefore  recover  of  the  city  if  they  and  the  lot  are 
injured  by  its  failure  to  keep  such  sewers  in  proper  repair. 
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Municipal  Corporations  are  Ltablb  where  the  property  ot  private  per- 
sons is  flooded  either  directly  or  by  water  being  set  back,  when  this  is 
the  result  of  the  negligent  failure  to  keep  gutters,  drains,  culverts,  or 
sewers  in  repair  and  free  from  obstructions,  whether  the  lots  are  below 
the  grade  of  the  street  or  not. 

Mdnicipal  Corporation  is  not  Relieved  from  Liabilitt  for  Damages 
resulting  from  a  sewer  being  broken  or  out  of  repair,  by  the  fact  that  the 
water  which  caused  the  damage  may  have  been  diverted  into  the  sewer 
by  means  of  a  dam  built  by  persons  who  constructed  another  sewer  for  the 
city.  Such  persons  act  under  the  direction  of  the  city  authorities,  and 
if  their  negligent  mode  of  conducting  their  work  causes  loss  to  a  third 
person,  the  city  is  answerable. 

Municipal  Corporations.  — There  is  No  Necessitt  for  Presentino  to 
a  board  of  supervisors  or  common  council  claims  for  damages  for  negli- 
gence in  not  keeping  a  sewer  in  proper  repair,  before  bringing  suit  on 
such  clai^n. 

PEAcncE  ON  Appeal. — Every  Transcript  on  Appeal  should  Contain 
All  the  Matter.s  on  which  the  cause  is  to  be  determined,  and  it  is  not 
proper  for  counsel  to  make  another  transcript  a  part  of  the  case  by  stipu- 
lating that  the  evidence  and  findings  in  such  other  transcript,  so  far  as 
pertinent,  shall  be  considered  in  the  case  on  appeaL 

George  Flournoy,  Jr.,  for  the  appellant. 

William  IT.  Bodfish,  and  W.  C.  and  1.  Burnett^  for  the  re- 
spondent. 

Thornton,  J.  This  is  an  action  to  recover  of  the  city  and 
county  of  San  Francisco  damages  for  neglect  in  keeping  a 
sewer  in  repair,  whereby  the  plaintifif  was  injured. 

At  the  time  that  the  injury  occurred,  and  for  some  years 
before,  the  plaintiff  was  the  owner  of  a  lot  of  land  situate  at 
the  southwesterly  corner  of  Eighteenth  and  Fair  Oaks  streets, 
27  feet  on  Eighteenth  Street  and  101  feet  on  Fair  Oaks  Street, 
the  lot  lying  east  of  Fair  Oaks,  and  constituting  a  parallel- 
ogram of  27  by  101  feet,  on  which  he  had,  in  1877,  built  a 
house. 

The  material  facts  are  found  by  the  court  as  follows:  "That 
prior  to  October  19,  1883,  defendant  had  authorized  and 
caused  a  public  street  in  said  city  and  county  of  San  Fran- 
cisco, called  Eighteenth  Street,  along  and  near  the  line  of 
which  a  natural  stream  of  water  had  been  accustomed  to  flow 
and  run,  and  many  other  streets  crossing  Eighteenth  Street, 
to  be  graded  greatly  above  the  natural  level  of  the  ground 
there,  from  Folsom  Street  westerly  as  far  as  Douglass  Street, 
and  thereby  the  waters  of  said  natural  stream  were  prevented 
from  flowing  in  the  bed  of  said  stream,  and  said  bed  filled 
with  earth  in  many  places,  and  the  waters  flowing  from  a 
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large  water-shed  to  the  westerly  of  Church  Street  intercepted 
and  prevented  from  reaching  said  bed  as  they  had  been  ac- 
customed to  do,  and  had  authorized  and  caused  a  sewer  to  be 
constructed  and  laid  down  along  Eighteenth  Street  from  Fol- 
som  to  Douglass  streets,  and  other  sewers  along  the  streets 
crossing  Eighteenth  Street,  and  that  by  means  thereof  the 
waters  that  formerly  flowed  in  said  natural  stream  and  from 
said  water-shed  were,  until  the  time  of  the  acts  of  negligence 
hereinafter  referred  to,  received  into  and  conducted  in  said 
sewer  in  Eighteenth  Street,  and  conveyed  therein  to  a  point 
at  Folsom  Street,  and  from  thence  said  waters  found  their 
way  into  Mission  Bay  and  the  bay  of  San  Francisco,  and  that 
said  waters  would  have  continued  to  be  so  conveyed  and  to 
find  their  way  until  after  the  injuries  herein  mentioned,  but 
for  the  acts  of  the  defendant,  and  of  her  servants  and  agents, 
as  hereinafter  mentioned;  that  plaintiff,  after  October  19, 
1883,  and  before  the  tinxe  of  the  injuries  hereinafter  men- 
tioned, erected  upon  said  lot  of  land  a  dwelling-house  and 
carpenter-shop,  and  had  improved  said  lot  by  grading  it,  and 
at  the  time  of  such  injuries  had  on  said  premises  and  was  the 
owner  of  the  lumber,  tools,  paints,  oils,  finishing  lumber, 
moldings,  doors,  windows,  material,  rails,  and  property  here- 
inafter mentioned,  which  tools  constituted  a  chest  of  carpen- 
ters' tools,  and  said  material  included  casings,  among  other 
things,  and  at  the  time  of  said  injuries  plaintiff  was  conduct- 
ing business  at  his  trade  as  a  carpenter  in  said  shop,  and  was 
residing  on  said  premises  with  his  family;  that  the  founda-  • 
tion  and  shop  floor  mentioned  in  the  fourth  paragraph  of  the 
first  count  of  the  complaint  constituted  part  of  the  dwelling- 
house  and  shop  aforesaid;  that  there  were  no  outliouses  on 
said  land;  that  within  two  years  before 'the  commencement 
of  this  cause,  and  up  to  the  time  of  the  injuries  hereinafter 
mentioned,  said  sewer  in  Eighteenth  Street  to  the  westerly  of 
Guerrero  Street,  through  the  negligence  of  the  defendant  and 
carelessness  of  the  defendant  in  omitting  to  clear  or  repair 
the  same,  became,  and  until  and  including  the  times  wheu 
such  injuries  occurred  continued  to  be,  obstructed,  insecure, 
broken,  and,  with  said  sewers  in  said  streets  crossing  Eigh- 
teenth Street  to  the  westerly  of  Guerrero  Street,  incapable  of 
conveying  away  the  waters,  drainage,  and  sewage  received 
into  the  same,  and  thereby  large  volumes  of  water  and  sew- 
age collected  in  said  sewers  westerly  from  Guerrero  Str»et 
were  conducted  to  and  discharged  with  great  and  increased     * 
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violence  upon  the  said  land  and  premises  of  the  plaintiff,  be- 
tween March  1,  1884,  and  at  divers  times  between  said  dates, 
that  is  to  say,  on  the  seventh,  eighth,  and  ninth  days  of  March, 
1884,  and  on  the  eleventh  and  twelfth  days  of  April,  1884, 
whereby  said  water  and  sewage  greatly  devastated  and  in- 
jured the  said  land,  dwelling-house,  and  shop  during  the 
period  last  aforesaid,  and  injured  said  building  and  shop,  and 
caused  said  building  to  settle  and  become  out  of  plumb,  and 
saturated  the  soil  of  said  lot  and  partially  filled  the  basement 
of  said  house  and  shop  with  water,  and  broke  said  house  and 
the  other  property  hereinafter  mentioned,  wetted  and  injured 
and  damaged,  by  means  whereof  the  said  dwelling-house  and 
carpenter-shop,  and  the  foundations  thereof,  and  said  land, 
were  damaged  in  the  sum  of  five  hundred  dollars,  and  other 
property  then  on  said  premises  damaged,  that  is  to  say,  five 
thousand  feet  of  lumber,  to  the  amount  of  one  hundred  and 
twenty  dollars,  paints  and  oils  -to  the  amount  of  fifty  dollars, 
finishing  lumber,  cases,  and  moldings  to  the  amount  of  one 
hundred  dollars,  doors,  windows,  and  blinds  to  the  amount  of 
seventy  dollars,  one  ton  of  nails  to  the  amount  of  one  hun- 
dred dollars,  carpenters'  tools  in  carpenter-shop  to  the  amount 
of  one  hundred  and  fifty  dollars;  that  said  injuries  were  in 
part  caused  by  the  washing  of  sewage  and  earth  into  and 
upon  said  lot  and  into  said  house  and  shop  by  and  with  said 
water;  that  the  amounts  above  mentioned  include  the  values 
of  all  the  injuries  to  the  plaintiff's  said  property  by  means  of 
the  facts  herein  stated;  that  defendant,  at  all  times  and  dur- 
ing the  whole  period  herein  referred  to,  had  notice  of  the  then 
condition  of  said  Eighteenth  Street  and  the  sewer  therein, 
and  of  the  streets  crossing  said  street,  and  of  the  sewers  therein, 
as  hereinbefore  shown,  and  that  such  notice  was  also  given  to 
and  possessed  by,  and  the  knowledge  of  such  condition  had, 
by  the  defendant's  board  of  supervisors  and  mayor,  and  her 
superintendent  of  public  streets,  highways,  and  squares,  at  all 
said  times  and  during  said  period;  that  there  was  no  neces- 
sity for  causing  said  discharge  of  waters,  or  of  said  sewage, 
or  of  said  earth,  upon  the  land  of  plaintiff,  but  by  a  proper 
repair  and  claiming  [cleaning]  of  said  sewers  the  whole  thereof 
could  easily  have  been  conducted  past  the  land  of  the  plain- 
tiff and  discharged  into  Mission  Bay  and  the  bay  of  San 
Francisco  without  doing  any  damage  to  plaintiff's  said  prop- 
erty; that  the  damage,  loss,  and  injury  hereinbefore  men- 
tioned was  not,  nor  any  part  thereof,  caused  by  the  negligence 
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of  the  plaintiff,  and  that  plaintiff  was  not  negligent  in  any 
particular  in  the  premises." 

It  is  urged  that  there  was  no  proof  that  there  was  such  a 
watercourse  as  is  alleged  and  found. 

The  evidence  is  ample  to  bring  it  within  the  definition  as 
given  by  all  the  cases.  It  is  not  necessary  that  the  water 
shall  run  in  the  bed  or  channel  of  the  stream  all  the  year. 
There  is  evidence  of  bad  breaks  and  water  flowing  in  the  bed. 

But  whether  the  water  that  did  the  damage  came  from  a 
watercourse  or  from  the  surface,  the  liability  would  be  the 
same.  The  liability  here  rests  in  the  duty  of  the  city  to  keep 
the  sewers  in  repair,  which  duty,  after  ample  knowledge  of  it, 
was  grossly  neglected. 

It  was  the  duty  of  the  city,  when  it  does  provide  water- 
ways, to  provide  such  as  are  sufficient  to  carry  off  the  water 
that  might  reasonably  be  expected  to  accumulate.  The  rule 
is  so  laid  down  in  Damour  v.  Lyons  City,  44  Iowa,  282;  ap- 
proved and  followed  in  Powers  v.  City  of  Council  Bluffs,  50 
Iowa,  201,  202.  See  Mayor  of  New  York  v.  Bailey,  2  Denio,  433. 
We  think  the  rule  above  stated  correct,  and  approve  it. 

But  it  is  said  that  the  precipitation  which  caused  the  injury 
herein  was  extraordinary  and  unusual,  could  not  reasonabl}- 
have  been  expected,  and  therefore  the  defendant  is  not  liable. 
This  might  be  true  if  the  sewers  had  not  been  of  sufficient  size 
to  carr}'  off  all  the  water  which  was  so  extraordinarily  and 
unusually  precipitated,  but  the  evidence  is  clear  and  direct 
that  the  sewers,  if  they  had  been  kept  in  order,  were  of  a 
capacity  to  carry  off  all  the  water  which  did  fall.  This  shows 
that  the  agents  and  servants  by  which  the  city  acted  in  con- 
structing the  sewer  anticipated  that  large  sewers  would  be  re- 
quired to  carry  off  the  rainfalls  which  might  be  looked  for; 
and  it  could  not  be  allowed  the  defendant  to  invoke  this  de- 
fense, when  it  had  in  advance  made  provision  for  the  very 
event  that  did  occur.  It  could  not  harmonize  with  reason 
and  justice  to  allow  such  defense  for  negligence.  The  conten- 
tion would  amount  to  this:  Though  the  sewers  were  made 
large  enough  to  carry  off  all  the  water,  though  the  extraordi- 
nary rainfalls  were  anticipated,  yet  inasmuch  as  the  fall  of 
water  was  unusual  and  extraordinary,  the  defendant  is  not 
liable.  Suflicient  provision  having  been  made  in  advance  for 
anticipated  events,  it  would  be  inconsistent  with  all  just  and 
sound  reason  and  the  settled  principles  of  law  to  hold  one  ex- 
cused when  the  provision  has  become  insufficient  by  reason  of 
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indifference  to  monitions  and  inexcusable  neglect.  The  plain- 
tiff had  a  right  to  assume  that  the  agents  of  the  city  would 
attend  to  duty,  and  repair  the  broken  and  dilapidated  sewer. 
He  had  a  right  to  act  on  this  assumption.  Certainly  there 
was  no  duty  on  him  to  remove  the  obstructions  from  the  sewer 
and  repair  it  himself,  or  be  chargeable  with  negligence  if  he 
did  not  do  so.  It  would  have  cost  a  considerable  sura  of 
money  to  have  put  the  sewer  in  a  proper  condition, —  maybe 
more  than  his  property  was  worth. 

The  evidence  shows  that  the  foundation  of  the  house  was 
below  the  grade  of  Eighteenth  Street.  The  floor  of  the  base- 
ment was  four  feet  six  inches  below  the  level  of  the  sidewalk 
on  Eighteenth  Street,  on  which  the  house  fronted.  The  plain- 
tiff moved  into  the  house  in  January,  1884,  though  it  was  not 
completed  until  the  month  of  March  following.  The  lot  was 
graded  in  October,  1883,  about  three  feet  higher  than  the  for- 
mer level.  The  front  of  the  house  was  set  back  about  five  feet 
from  the  edge  of  the  sidewalk  (on  Eighteenth  Street),  and  was 
reached  by  steps  going  up  from  the  sidewalk  to  the  front  door. 

Though  the  lot  was  below  grade,  still  the  sewer,  when  in 
proper  condition  and  unbroken,  would  have  carried  off  the 
water  which  did  the  injury.  Plaintiff  was  guilty  of  no  negli- 
gence in  building  where  he  did,  and  his  right  to  recover  would 
not  be  impaired. 

When  the  plaintiff  built  his  house,  in  1883  and  1884,  he 
had,  as  said  above,  a  right  to  act  on  the  assumption  that  the 
city  authorities  would  keep  the  sewer  in  good  repair.  The 
sewer  being  sufficient  in  capacity  to  carry  all  the  water,  the 
plaintiff  might  well  consider  that  he  could  remain  securely  on 
the  land  where  he  had  built  his  house,  and  would  not  be  guilty 
of  negligence  which  would  bar  a  recovery.  On  this  sul)ject, 
see  Rochester  White  Lead  Co.  v.  Rochester,  3  N.  Y.  463;  53  Am. 
Dec.  316;  Barton  v.  Syracuse,  36  N.  Y.  54;  Ashley  v.  Port  Hu- 
ron, 35  Mich.  299;  24  Am.  Rep.  562,  and  cases  there  cited. 

Dillon  states  that  "there  is  a  municipal  liability  where  the 
property  of  private  persons  is  flooded,  either  directly  or  by 
water  being  set  back,  when  this  is  the  result  of  the  negligent 
execution  of  the  plan  adopted  for  the  construction  of  gutters, 
drains,  culverts,  or  sewers,  or  of  the  negligent  failure  to  keep 
the  same  in  repair  and  free  from  obstruction,  and  this,  whether 
the  lots  are  below  the  grade  of  the  streets  or  not.  The  cases 
support  this  proposition  with  great  unanimity." 

Counsel  for  defendant  urges  that  if  the  damages  to  plaintiflf 
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had  resulted  from  the  natural  flow  from  the  adjoining  high 
ground,  he  cannot  recover.  He  further  says,  "  It  does  not  ap- 
pear that  this  was  not  so." 

The  evidence  on  the  point  urged  was  before  the  court  below, 
and  it  held  that  the  damage  was  caused  by  the  water  which 
flowed  from  the  broken  sewer,  and  not  from  the  adjoining 
higher  ground.  There  is  evidence  to  sustain  the  finding,  and 
we  do  not  feel  at  liberty  to  disturb  it. 

It  is  urged  that  the  injury  was  caused  by  certain  parties 
who  had  been  constructing  a  sewer,  who  built  a  dam  which 
diverted  the  water  and  caused  it  to  flood  plaintiff"8  land. 
Sewers  are  built  under  the  direction  of  the  city  authorities; 
and  if  the  parties  building  it  are  so  negligently  conducting 
their  work  as  to  cause  loss  and  injury  to  a  third  person,  the 
city  is  liable.  It  is  no  excuse  to  the  city  that  a  dam  thus  built 
caused  the  damage. 

If  there  was  such  a  dam,  there  is  evidence  which  shows  that 
the  superintendent  of  streets  had  knowledge  of  it.  There  was 
a  contractor  building  a  sewer  on  Eighteenth  Street,  in  Feb- 
ruary, 1884,  and  if  he  constructed  any  dam  there,  the  city 
authorities  had  an  opportunity  of  seeing  aiid  knowing  it;  for 
the  uncontradicted  evidence  shows  that  the  superintendent 
or  his  deputy  was  there,  when  the  sewer  was  being  constructed, 
every  morning.  The  only  person  building  a  sewer  was  a  con- 
tractor, McDonald,  who  was  a  witness  in  the  case,  and  if  any 
such  dam  was  built,  he  or  his  employees  built  it;  and  he  testi- 
fies that  the  superintendent  of  streets  or  his  deputy  was  there 
every  morning  to  inspect  the  work.  The  superintendent  thus 
knowing  of  the  dam  must  have  known  it  wouhl  have  diverted 
the  water  in  the  rainy  season.  Knowing  it,  he  should  have 
caused  it  to  be  removed.  His  failure  to  remove  it  was  negli- 
gence of  duty;  and  the  city,  under  the  circumstances,  should 
not  be  relieved  in  consequence  of  this  dam  of  its  responsibility 
in  this  case.  Further,  the  dam  being  on  the  east  side  of  Eigh- 
teenth Street,  it  does  not  appear  with  sufficient  clearness  that 
it  caused  the  damage,  to  authorize  this  court  to  regard  its  ex- 
istence as  impairing  plaintiff^'s  right  to  recover  herein. 

It  was  not  requisite  to  present  the  claim  sued  on  herein  to 
the  board  of  supervisors  of  the  city  and  county  before  insti- 
tuting suit  upon  it:  Bloom  v.  San  Francisco^  64  Cal.  603;  LeJnt 
v.  San  Francisco,  66  Cal.  76. 

A  stipulation  appears  i-n  the  record  in  this  case  to  the  efl^ect 
that  all  the  evidence  and  findings  appearing  in  tlie  statement 
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of  tbe  case  in  the  action  of  Coolc  v. City  and  County  of  San 
Francisco,  now  here  on  appeal,  that  may  be  pertinent  herein, 
shall  be  considered  in  this  cause  upon  the  appeal  from  the 
order  denying  defendant's  new  trial,  as  though  the  same  were 
embodied  in  the  statement  on  motion  for  a  new  trial  in  this 
case. 

Under  this  mode  of  bringing  a  case  here  on  appeal,  the  work 
of  counsel  is  imposed  on  this  court.  This  court  is  called  on 
to  read  two  transcripts  in  different  cases,  to  decide  and  deter- 
mine what  evidence  is  pertinent  in  one  case  but  not  in  the 
other,  and  what  is  not.  This  labor  should  be  performed  by 
counsel,  and  not  by  the  court.  Counsel  should  not  turn  over 
their  work  to  be  performed  by  the  court.  The  transcript  in 
every  case  should  contain  in  it  all  the  matter  on  which  it  is  to 
be  determined,  and  the  court  ought  not  to  be  called  on  to  read 
two  transcripts  to  determine  one  case,  and  find  out  and  cull 
from  one  transcript  what  would  be  pertinent  in  the  case  under 
consideration.  Certainly  counsel  should  recollect  the  amount 
of  labor  imposed  on  this  court,  and  do  everything  incumbent 
upon  them  to  lighten  it.  This  court  might  well  have  refused 
to  consider  this  cause,  and  have  affirmed  the  judgment  and 
order  without  consideration,  by  reason  of  the  facts  just  set 
forth.  In  its  consideration  more  time  has  been  consumed  on 
account  of  the  unusual  mode  of  presenting  the  case  in  the 
record.  Though  this  case  has  been  determined,  another  may 
not  be  treated  in  the  same  way. 

The  evidence  is  sufficient  to  justify  the  findings. 

We  find  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Watercourse,  What  is.  —  For  a  definition  of  what  constitutes  a  water- 
course, see  Byrne  v.  Minneapolis  etc.  B'y  Co.,  38  Minn.  212;  8  Am.  St.  Rep. 
668,  and  note. 

MuNicivAL  Corporations  —  Liability  for  Damages  Caused  by  Precip- 
itated WATERa  —  A  municipal  corporation  is  liable  in  damages  for  collect- 
ing water  in  artificial  channels,  and  casting  it  in  a  body  upon  the  property 
of  another;  but  is  not  liable  for  consequential  damages  caused  by  grading, 
etc.,  unless  the  work  is  negligently  done:  Davis  v.  Crawfordsville,  119  Ind,  1; 
12  Am.  St.  Rep.  3G1,  and  note  362,  363,  For  the  liability  of  a  city  for  negli- 
gence with  respect  to  its  sewers,  see  note  to  Welter  v.  St.  Paul,  12  Am.  St. 
Rep.  754;  Sei/ert  v.  Brooklyn,  101  N.  Y.  136;  54  Am.  Rep.  664,  and  note 
671,  672;  Aaliley  v.  Port  Iluroiit  35  Mich.  296;  24  Am.  Rep.  552,  and  not« 
£56,  557. 
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[In  Bank.] 

Tafft  V.  Presidio  Railroad  Company. 

[84  Califoknia,  131.] 

Corporation.  —  The  Unauthorized  Transfer  of  the  Stock  of  a  Corpo- 
ration ia  a  wrong  ddVie  to  the  owner  of  such  stock  for  which  not  only 
the  person  who  makes  it,  but  any  one  knowingly  assisting  in  the  wrong, 
is  responsible. 

Corporations.  —  Transfer  of  Stock  from  a  Principal  to  his  Agent,  on 
the  Books  of  a  Corporation,  is  not  authorized  by  the  fact  that  th© 
principal  has  given  the  agent  general  power  of  attorney  empowering 
him,  among  other  things,  "to  sell,  dispose  of,  transfer,  and  deliver  all 
or  any  of  my  interest  in  the  capital  stock  of  any  association,  bodies 
corporate  or  politic." 

Corporation  is  Liable  for  the  Transfer  of  a  Certificate  of  Stock 
when  it  accepts  the  surrender  of  such  certificate,  and  issues  a  new  cer- 
tificate therefor  to  and  in  the  name  of  an  agent  of  the  owner  of  the 
certificate,  when  the  certificate  is  not  indorsed,  either  by  the  owner  or 
by  the  agent,  though  the  agent  had  a  general  power  of  attorney  which 
empowered  him  to  sell,  transfer,  or  deliver  all  the  interest  of  the  princi- 
pal in  the  capital  stock  of  any  corporation,  if  the  by-laws  of  the  corpora- 
tion declare  that  the  stock  shall  be  transferred  upon  proper  assignment 
and  delivery  to  the  assignee  of  the  certificate.  Every  stockholder  has 
the  right  to  expect  that  the  corporation  will  observe  its  own  by-laws,  and 
will  not  transfer  his  stock  unless  it  is  assigned  to  the  assignee. 

Jarhoe,  Harrison,  and  Goodfellow,  and  Lloyd  and  Wood,  for 
the  appellant. 

Wilson  and  Wilson,  and  Samuel  M.  Wilson,  for  the  respond- 
ent 

Sharpstein,  J.  On  the  twenty-second  day  of  October,  1874, 
the  plaintiff  executed  to  Arthur  W.  Bowman  a  power  of  attor- 
ney authorizing  him  to  transact  her  business  generally  and 
particularly,  "to  invest  all  and  singular  such  sums  of  money 
as  may  be  in  his  hands  belonging  to  me  in  such  securities 
and  upon  such  terms  as  he  may  think  fit  and  for  my  interest; 
to  sell,  dispose  of,  transfer,  and  deliver  all  or  any  of  my  inter- 
ests in  the  capital  stock  of  any  association,  bodies  corporate 
or  politic,  and  to  represent  me  and  vote  for  me  at  any  and  all 
meetings  of  stockholders  of  any  and  all  corporations  in  which 
I  now  or  may  hereafter  hold  or  own  shares  of  capital  stock; 
and  represent  me  and  my  shares  of  stock  aforesaid  in  all  mat- 
ters and  things  touching  the  said  shares  and  the  acts  and 
doings  of  the  said  corporations;  also  to  bargain  and  agree  for, 
buy,  sell,  mortgage,  hypothecate,  and  in  and  every  way  and 
manner  deal  in  and  with  goods,  wares,  and  merchandise, 
choses  in  action,  and  other  property  in  po!*«es«iop  or  in  action; 
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and  to  make,  do,  and  transact  all  and  every  kind  of  business 
of  whatever  nature  and  kind  soever;  ....  giving  and  grant- 
ing unto  my  said  attorney  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises  as  fully,  to  all 
intents  and  purposes,  as  I  might  or  could  do  if  personally 
present." 

This  power  of  attorney  continued  in  force  until  October  18, 
1884,  when  it  was  revoked. 

On  and  prior  to  the  twenty-third  day  of  May,  1882,  the 
plaintiff  was  the  owner  of  two  hundred  shares  of  the  capital 
stock  of  the  defendant  corporation,  which  stood  in  her  name  on 
the  books  of  the  corporation,  and  for  which  a  certificate,  num- 
berered  31,  had  been  issued  to  her. 

The  defendant  corporation  was  organized  under  the  laws 
of  this  state  for  profit.  Its  by-laws  regulating  transfers  of 
stock,  so  far  as  relevant  to  this  case,  are  as  follows:  — 

"  Sec.  2.  Every  transfer  of  stock,  or  of  the  certificates  above 
provided  to  be  issued,  shall  be  entered  in  the  transfer-books,  to 
be  kept  by  the  secretary,  by  an  entry  showing  to  and  by  whom 
transferred,  the  numbers  and  designations  of  the  shares,  and 
the  date  of  the  transfer,  and  duly  attested  by  the  secretary. 
No  transfer  shall  be  valid  except  as  between  the  parties,  un- 
less made  as  in  this  section  provided. 

"  Sec.  3.  The  stock  shall  be  transferable  as  in  the  last  pre- 
ceding section  specified,  and  upon  the  books  of  the  corporation, 
upon  proper  assignment  and  delivery  to  the  assignee  of  the 
certificates  above  provided  for 

"  Sec.  4.  The  surrendered  certificate  shall  in  all  cases  be 
canceled  by  the  secretary  before  issuing  a  new  one  in  lieu 
thereof." 

On  the  nineteenth  day  of  August,  1882,  A.  W.  Bowman  pre- 
sented to  the  secretary  of  defendant  the  certificate  of  stock 
No.  31,  issued  to  the  plaintiff  as  aforesaid,  but  not  indorsed 
by  her  or  by  any  other  person  for  her;  and  at  the  same  time 
presented  to  the  secretary  said  power  of  attorney  from  the 
plaintiff,  and  demanded  a  transfer  to  himself,  in  his  own 
name,  of  the  two  hundred  shares  of  stock  represented  by  cer- 
tificate No.  31,  then  standing  in  her  name  on  the  books  of  the 
company.  The  secretary  then  received  from  Bowman  the  cer- 
tificate No.  31,  without  indorsement,  canceled  it,  made  tlie 
transfer  on  the  books  as  requested,  and,  in  lieu  of  certificate 
No.  31,  issued  to  Bowman,  in  his  own  name,  two  certificates 
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of  one  hundred  shares  each,  numbered  respectively  211  and 
212.  At  the  time  of  this  transfer  the  plaintiflf  was  absent  from 
this  state,  and  actually  knew  nothing  of  it,  and  had  authorized 
it  in  no  other  way  than  by  said  power  of  attorney. 

On  said  nineteenth  day  of  August,  1882,  Bowman  was  largely 
indebted  to  divers  persons  in  this  state,  and  was  then,  and  ever 
since  has  been,  insolvent. 

Thereafter,  for  a  valuable  consideration,  Bowman  assigned 
and  transferred  said  certificates  numbered  211  and  212  to  the 
California  Safe  Deposit  and  Trust  Company,  a  corporation, 
which  took  the  assignment  and  transfer  thereof  in  good  faith 
without  notice  of  the  rights  of  the  plaintiff.  Plaintiff  had  no 
notice  of  this  transfer  and  assignment  of  certificates  Nos.  211 
and  212  until  after  they  were  made,  and  did  not  authorize  the 
Bame  otherwise  than  by  said  power  of  attorney. 

Bowman  was  a  director  of  the  defendant  corporation  from 
January,  1882,  until  October,  1884. 

The  defendant  corporation  never  had  any  actual  or  presump- 
tive notice  that  Bowman  procured  the  transfer  of  said  stock  to 
himself  for  his  own  use,  or  that  he  intended  to  convert  it  to 
his  own  use,  or  to  use  it  in  any  way  prejudicial  to  the  rights  of 
the  plaintiff,  unless  such  notice  may  be  presumed  from  the 
fact  that  he  was  one  of  the  directors  of  the  defendant  corpora- 
tion as  above  stated. 

The  action  was  brought  by  the  plaintiff  to  recover  from  tiie 
defendant  damages  for  an  alleged  conversion  of  said  two  hun- 
dred shares  of  stock,  and  the  court  found,  —  "8.  That  said  de- 
fendant did,  prior  to  the  commencement  of  this  action,  convert 
and  appropriate  said  two  hundred  shares  of  stock  of  the  de- 
fendant, so  belonging  to  plaintiff,  and  has  wholly  refused  to 
return  the  same  or  any  part  thereof  to  plaintiff;  and  that,  at 
the  time  of  such  conversion,  the  same  was  of  the  value  of  ten 
thousand  dollars." 

Judgment  was  accordingly  rendered  in  favor  of  plaintiff  for 
ten  thousand  dollars  and  costs. 

Defendant  moved  for  a  new  trial,  on  the  ground,  among 
others,  of  insuflBciency  of  the  evidence  to  justify  the  decision. 
From  the  order  denying  the  new  trial,  and  also  from  the  judg- 
ment, the  defendant  appeals. 

The  decision  turns  upon  the  construction  of  the  power  of 
attorney  held  by  Bowman.  If  it  conferred  on  him  the  power 
to  transfer  to  himself  the  stock  of  his  principal,  then  the  court 
below  erred  in  finding  that  appellant  converted  respondent's 
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stock.  Otherwise,  not.  The  authority  conferred  by  the  powei 
of  attorney  is  very  general,  but  does  not  authorize  the  attorney 
to  do  anything  except  for  and  in  the  name  of  his  principal. 
The  exchange  of  her  shares  for  an  equal  number  of  shares  to 
be  issued  to  himself  is  not  directly,  nor  in  our  opinion  indi- 
rectly, authorized  by  anything  contained  in  the  power  of  at- 
torney. And  it  was  not  done  for  or  in  the  name  of  the 
principal,  nor  in  accordance  with  the  by-laws  of  appellant  or 
the  provision  of  the  code  that  such  shares  of  stock  may  be 
transferred  by  indorsement  by  the  signature  of  the  proprietor 
or  his  attorney  or  legal  representative:  Civ.  Code,  sec.  324. 

Here  the  transfer  in  controversy  was  made  without  indorse- 
ment by  the  signature  of  the  proprietor,  or  her  attorney,  or  her 
legal  representative. 

In  Stockpole  v.  Arnold,  11  Mass.  27,  Parker,  C.  J.,  said:  "No 
person,  in  making  a  contract,  is  considered  to  be  the  agent  of 
another,  unless  he  stipulates  for  his  principal  by  name,  stat- 
ing his  agency  in  the  instrument  which  he  signs.  This  prin- 
ciple has  long  been  settled,  and  has  been  frequently  recognized; 
nor  do  I  know  an  instance  in  the  books  of  an  attempt  to  charge 
a  person  as  the  maker  of  any  written  contract  appearing  to  be 
signed  by  another,  unless  the  signer  professed  to  act  by  proc- 
uration or  authority,  and  stated  the  name  of  the  principal  on 
whose  behalf  he  gave  his  signature." 

In  this  case  there  was  no  indorsement  by  signature,  such  as 
the  law  requires  to  efifect  a  valid  transfer,  and  if  there  had 
been,  the  agent's  signature,  without  stating  the  name  of  the 
principal  on  whose  behalf  he  gave  his  signature,  would  not 
have  authorized  the  cancellation  of  the  principal's  certificate 
and  the  obliteration  of  all  evidence  of  her  ownership  of  stock. 
Appellant  is  certainly  in  no  better  position  now  than  it 
would  be  if  the  agent  had  indorsed  the  certificate  by  his  own 
signature,  without  stating  the  name  of  his  principal. 

Respondent  had  a  right  to  rely  on  the  observance  by  appel- 
lant of  its  own  by-laws  and  the  laws  of  the  state  in  the  trans- 
action of  its  business.  Appellant  was  under  no  obligation  to 
permit  a  transfer  until  the  requirements  of  its  by-laws  and  of 
the  laws  of  the  state  were  fully  complied  with. 

"A  purchaser  of  stock  does  not  receive  the  certificate  of  his 
vendor,  but  a  new  one,  made  out  in  his  own  name,  and  recit- 
ing nothing  contained  in  the  former.  He  is  therefore  protected 
in  the  enjoyment  of  his  purchase,  even  though  there  was  no 
right  to  make  the  transfer  to  him.     For  this  reason  an  uaau- 
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thorized  transfer  is  a  wrong  done  to  the  owner  of  stock,  for 
which  not  only  the  person  who  makes  it,  but  any  on-e  know- 
ingly assisting  in  the  wrong,  is  responsible.  That  a  bank  or 
other  corporation,  and  also  these  defendants,  are  trustees  to  a 
certain  extent  for  stockholders,  —  that  is,  for  the  protection  of 
individual  interests,  —  cannot  be  denied.  They  are  alike  trus- 
tees of  the  property  and  of  th-e  title  of  each  owner.  They  have 
in  their  keeping  the  primary  evidence  of  title,  and  they  are 
justly  held  to  proper  diligence  and  care  in  its  preservation. 
From  this  it  results  that  they  may  rightfully  demand  evidence 
of  authority  to  make  a  transfer  before  they  permit  it  to  be 
done.  Their  own  safety  requires  that  they  be  satisfied  of  the 
right  of  the  person  proposing  to  make  a  transfer  to  do  what  he 
proposes.  Generally,  sufficient  evidence  of  such  right  is  found 
in  the  possession  of  legal  title  to  the  stock.  Yet  it  is  well  set- 
tled that  it  is  not  in  all  cases  sufficient,  notwithstanding  that 
the  true  equitable  ownership  may  be  in  some  other  than  the 
holder  of  the  legal  right,  and  the  transfer  may  be  a  gross 
wrong  to  such  an  equitable  owner.  To  that  wrong  the  corpo- 
ration or  keepers  of  the  register  make  themselves  parties,  if, 
with  knowledge  that  there  is  no  equitable  right  to  transfer, 
they  permit  it  to  be  done":  Bayard  v.  Farmers^  and  Mechanics' 
Bank,  52  Pa.  St.  232. 

In  Selover  v.  American  Russian  etc.  Co.,  7  Cal.  266,  it  is  held 
that  "  where  the  feme  sole  becomes  the  owner  of  shares  of 
stock  in  a  company,  and  afterward  marries,  and  after  mar- 
riage the  husband  and  wife  execute  an  indorsement  on  the 
certificate  of  stock,  purporting  to  sell  the  same  to  A,  without 
any  privy  examination  of  the  wife,  and  there  being  at  the 
time  no  inventory  of  the  separate  property  of  the  wife  on  rec- 
ord, that  such  a  sale  was  void  as  against  a  subsequent  pur- 
chaser, under  an  instrument  duly  signed  and  acknowledged." 

No  indorsement  is  not  better  than  a  defective  indorsement, 
which  was  held  in  that  case  to  be  wholly  ineffectual.  If  an 
indorsement  had  not  been  considered  necessary  in  that  case, 
the  court  would  not  have  written  an  elaborate  opinion  to 
prove  that  the  indorsement  was  not  such  as  the  law  required. 
It  would  have  disposed  of  the  case  by  holding  that  as  no 
indorsement  was  required,  it  was  immaterial  whether  the  at- 
tempt to  indorse  had  been  successful  or  otherwise. 

After  a  careful  inspection  of  the  power  of  attorney,  we  are 
unable  to  discover  any  clause  which  even  constructively  au- 
thorized Bowman  to  convert  the  shares  of  his  principal  into 
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shares  of  his  own.  And  that  is  precisely  what  he  did,  by  the 
assistance  of  the  appellant,  without  which  he  could  not  have 
converted  them. 

Appellant  invokes  the  faniilar  rule,  "  that  where  one  of  two 
innocent  persons  must  suffer,  the  loss  shall  fall  on  him  who 
has  afforded  the  opportunity  for  the  same."  But  it  was  the 
appellant,  in  this  case,  who  afforded  the  agent  an  opportunity 
to  inflict  loss  upon  his  principal,  and  also  aided  him  in  in- 
flicting it. 

As  was  said  in  Bayard  v.  Farmers'  and  Mechanics*  Bank, 
52  Pa.  St.  232, "  with  them  [the  corporation]  was  the  registry, 
and  transfers  could  be  made  only  with  their  consent,  by  the 
surrender  of  the  certificates  and  the  issue  of  new  ones." 

We  think  it  clear  that  a  transfer  not  made  by  the  party 
transferring,  or  some  agent  duly  authorized,  can  have  no  ef- 
fect. And  we  think,  in  this  case,  the  transfer  was  not  made 
by  the  owner  of  the  stock,  or  by  an  agent  duly  authorized  to 
make  it  as  it  was  made;  and  as  respondent  was  divested  of 
her  property  by  the  unauthorized  act  of  appellant,  it  must  be 
held  responsible  to  her  for  the  damage  she  has  suffered  in 
consequence  of  such  wrongful  act. 

Judgment  and  order  affirmed. 

Rehearing  denied. 


Corporations  —  Transfer  of  Stock.  —  Transfer  of  stock  by  a  corpora- 
tion upon  its  books,  in  the  absence  of  the  original  certificate,  is  made  at  the 
peril  of  the  corporation:  Supply  Ditch  Go.  v.  Elliott,  10  Col.  327;  3  Am.  St. 
Rep.  587. 

Agency  —  Right  of  Agent  to  Acquire  Interest.  —  A  power  of  attor- 
ney authorizing  an  agent  to  sell  his  principal's  property  does  not  authorize 
the  agent  to  acquire  an  interest  in  the  purchase:  Miller  v.  Louisville  etc.  R.  R. 
Co.,  83  Ala.  274;  3  Am.  St.  Rep.  722;  Amea  v.  Port  Huron  etc.  Co.,  11  Mich.  • 
139;  83  Am.  Dec.  731,  and  note. 
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Assignment  of  Moneys  to  bf.com  k  Due.  —  If  one  who  is  performing  work 
under  a  contract  executes  an  assignment  of  all  moneys  due  or  which 
may  become  due  him  on  any  work  he  may  perform,  and  which  assign- 
ment declares  it  shall  remain  in  force  until  all  the  notes  which  are  due 
or  which  are  to  become  due  to  the  assigneee  are  paid,  and  is  supple- 
mented with  a  power  of  attorney,  purporting  to  be  irrevocable,  author- 
izing the  assignee  to  collect  all  sums  of  money  which  are  and  shall  be 
due  by  reason  of  his  performance  of  the  contract,  such  assignment  and 
power,  though  the  contract  contained  a  clause  prohibiting  its  assign- 
ment, operate  to  transfer  to  the  assignee  all  moneys  necessary  to  pay 
notes  due  to  him  from  the  assignor,  though  executed  after  the  making 
of  the  assignment. 

Death  of  Principal,  when  does  not  Revoke  Power.  —  Power  of  attor- 
ney which  purports  to  be  irrevocable,  and  which  authorizes  the  agent 
to  draw  all  moneys  which  shall  become  due  the  principal  on  a  specified 
contract,  and  which  was  made  pursuant  to  an  understanding  with  the 
agent  to  furnish,  from  time  to  time,  all  moneys  necessary  to  carry  on 
the  work  under  such  contract  until  it  was  completed,  gives  the  agent  an 
interest  in  the  subject-matter,  and  therefore  is  not  revoked  by  the 
death  of  the  principal,  where  it  was  preceded  by  an  assignment  of  the 
same  moneys  which  the  power  of  attorney  authorized  the  agent  to  col- 
lect. 

W.  C.  Burnett,  W.  H.  H.  Hart,  and  Aylett  R.  Cotton,  for  the 
appellants. 

Henry  M.  McGill  and  D.  H.  Whittemore,  for  the  respondent. 

Vanclief,  C.  On  the  ninth  day  of  June,  1885,  the  de- 
ceased, D.  Finley,  entered  into  a  written  contract  with  the 
board  of  state  harbor  commissioners,  whereby  he  agreed  to 
repair  (re-face)  two  sections  of  the  sea-wall  on  the  water-front 
of  the  city  of  San  Francisco,  the  work  to  be  commenced 
within  20  days  and  to  be  completed  within  150  days  from 
date  of  the  agreement.  The  work  was  to  be  paid  for  by 
drafts  on  the  harbor-improvement  fund,  upon  monthly  esti- 
mates of  the  value  of  the  material  used  and  of  the  work  per- 
formed at  the  rates  agreed  upon,  seventy-five  per  cent  of 
such  value  to  be  paid  monthly,  and  the  remaining  twenty- 
five  per  cent  to  be  paid  when  the  work  should  be  completed. 
The  contract  contained  the  provision  that  it  should  not  be  as- 
signable without  the  written  consent  of  the  board,  party  of  the 
first  part. 

During  the  progress  of  the  work,  Finley,  for  the  purpose  of 
obtaining  money  to  carry  on  the  work,  borrowed  from  the 
plaintiff,  at  different  times,  considerable  sums  of  money,  for 
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most  of  which  he  gave  plaintiflF  his  promissory  notes.  Plain- 
tiflF  was  employed  a  portion  of  the  time  as  assistant  foreman 
on  the  work,  for  which  he  was  to  be  paid  what  his  services 
were  reasonably  worth. 

On  February  8,  1886,  Finley  executed  to  plaintiff  a  writing, 
of  which  the  following  is  a  copy:  — 

"San  Francisco,  February  8,  1886. 

"To  All  Whom  This  may  Concern:  I  hereby  assign, 
transfer,  and  set  over  to  W.  H.  Norton,  or  assigns,  all  moneys 
due  me,  or  which  may  become  due  to  me,  on  any  work  I  may 
perform.  And  this  assignment  to  remain  good  and  in  full 
force  until  all  notes  due,  or  which  are  to  become  due,  to  W. 
H.  Norton,  or  his  assigns,  from  me  are  paid,  and  when  said 
notes  are  paid  this  instrument  to  be  null  and  void. 

"David  Finley." 

On  March  27,  1886,  Finley  executed  to  plaintiff  a  power  of 
attorney,  of  which  the  following  is  a  copy:  — 

"  Whereas,  I,  David  Finley,  of  the  city  and  county  of  San 
Francisco,  state  of  California,  did,  on  the  ninth  day  of  June, 
A.  D.  1885,  enter  into  a  contract  with  the  board  of  state  har- 
bor commissioners  of  the  state  of  California  to  re-face  the  outer 
slope  of  sections  one  (1)  and  two  (2)  of  the  sea-wall  on  the 
water-front  of  the  city  and  county  of  San  Francisco,  state  of 
California; 

"And  whereas  I  am  now  desirous  that  all  moneys  that  have 
become  or  may  become  due  to  me  by  reason  of  my  perform- 
ance of  said  contract  shall  be  paid  to  W.  H.  Norton  of  said 
city  and  county,  — 

"  Now,  therefore,  to  carry  out  my  said  desire,  I  appoint  said 
W.  H.  Norton  my  true  and  lawful  attorney,  irrevocable,  for 
me,  and  in  my  name,  place,  and  stead,  to  collect  and  receive 
all  sums  of  money  which  are  or  shall  be  due,  owing,  or  payable 
to  me  by  reason  of  my  performance  of  said  contract  made  by  me 
with  said  board  of  state  harbor  commissioners  as  aforesaid. 

"Giving  and  granting  unto  my  said  attorney  full  power  and 
authority  in  and  about  the  premises,  and  in  my  name  to  make, 
execute,  and  deliver  all  and  every  receipt  and  instrument  re- 
quired to  the  secretary  of  said  board,  or  to  said  board,  hereby 
ratifying,  confirming,  and  holding  valid  all  that  my  said  at- 
torney shall  lawfully  do  by  virtue  of  these  presents. 

"  In  witness  whereof  I  have  hereunto  set  n)y  hand  and  seal 
this  twenty -seventh  day  of  March,  A.  D.  1886. 

"David  Finley.     [seal.]" 
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On  October  4,  1886,  Finley  gave  plaintifif  the  following  let- 
ter of  introduction:  — 

"  San  Francisco,  Oct.  4,  1886. 
"  George  Tilgham,  Esq.,  Secretary  Board  of  State  Harbor 

Commissioners. 

*^Sir,  —  This  will  introduce  to  you  Mr.  W.  H.  Norton,  whom 
I  hereby  empower  (and  to  whom  I  have  given  a  special  power 
of  attorney)  to  receive  and  receipt  for  all  warrants  for  money 
due  me  on  my  contracts  with  the  board  of  state  harbor  com- 
missioners for  facing  up  sections  1  and  2  of  the  sea-wall  with 
rocks.  David  Finley." 

On  November  9,  1886,  before  the  work  was  completed,  Fin- 
ley died  intestate,  and  the  defendant  Whitehead  was  appointed 
administrator  of  his  estate,  and,  as  such  administrator,  White- 
head completed  the  work  on  the  sea-wall  according  to  the 
contract  and  to  the  satisfaction  of  the  board  of  harbor  com- 
missioners. 

At  the  time  of  the  commencement  of  this  action  twenty-five 
per  cent  of  the  contract  price  of  the  work  remained  unpaid, 
amounting  to  $3,225. 

The  plaintiff  claims  that  Finley  was  indebted  to  him  at  the 
time  of  his  death,  and  at  the  time  the  work  was  completed, 
on  account  of  said  loans,  in  a  sum  more  than  equal  to  the 
$3,225  balance  due  for  said  work,  and  the  principal  object  of 
this  action  is  to  compel  the  board  of  state  harbor  commis- 
sioners to  draw  their  warrant  for  said  balance  directly  in  favor 
of  the  plaintiff,  as  the  estate  of  Finley  is  alleged  to  be  in- 
solvent. 

The  defendants  contended  that  plaintiff  was  not  entitled  to 
this  relief,  and  that  the  warrant  for  the  unpaid  balance  due  on 
the  contract  should  be  drawn  in  favor  of  the  administrator  of 
Finley's  estate. 

The  court  gave  judgment  for  the  plaintiff,  and  the  defend- 
ants appeal  from  the  judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial. 

Among  the  findings  of  fact  by  the  court  are  the  following: 
"That  during  the  progress  of  said  work  said  Finley,  for  the 
purpose  of  obtaining  money  to  complete  said  contract,  bor- 
rowed from  the  plaintiff  the  sum  of  $2,111.46,  and  gave  plain- 
tiff the  promissory  notes  mentioned  in  the  amended  complaint 
herein,  and  in  May  and  June,  1886,  the  further  sum  of  $239.40, 
for  which  no  note  was  given;  that  said  Finley  employed  the 
fiaid  plaintiff  as  foreman  of  said  work  and  agreed   to  pay  the 
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reasonable  value  of  said  services,  and  that  the  reasonable 
value  of  said  services  is  the  sum  of  $768.75;  that  to  secure 
the  said  sums  of  $2,111.46  and  $768.75  said  Finley  assigned 
to  plaintiff  all  the  moneys  due  or  to  grow  due  on  said  contract, 
and  made,  constituted,  and  appointed  said  plaintiff  his  attorney 
in  fact,  by  a  power  of  attorney,  irrevocable,  and  coupled  with  an 
interest  to  collect  and  receive  the  money  due  or  to  grow  due  on 
said  contract,  and  that  there  is  due  plaintiff  for  the  performance 
of  said  contract,  for  money  so  advanced,  and  for  labor  so  per- 
formed, the  sum  of  $2,880.15,  together  with  interest  on  the  said 
sum  of  $1,572  from  May  2,  1886,  at  the  rate  of  one  per  cent 
per  month,  and  on  said  sum  of  $300  from  June  21,  1886,  at 
the  rate  of  one  per  cent  per  month,  making  a  total  interest  of 
$346.96,  no  part  of  which,  principal  or  interest,  has  been  paid, 
and  that  there  is  due  from  the  said  board  of  state  harbor  com- 
missioners on  said  contract  the  sum  of  $3,225;  that  on  the 
ninth  day  of  October,  18S6,  the  said  Finley  agreed  that  the 
said  sum  of  $3,225  should  be  paid  to  plaintiff  to  reimburse 
said  plaintiff  for  the  amounts  so  due  to  plaintiff'  from  said 
Finley,  and  assigned  said  sum  to  plaintiff",  but  did  not  assign 
said  contract;  that  at  all  the  times  subsequent  to  the  thirty- 
first  day  of  March,  1886,  said  board  of  state  harbor  comrais- 
eioners  knew  of  said  assignment  and  power  of  attorney." 

The  only  attack  worthy  of  consideration  made  upon  these 
findings  is  based  upon  the  ground  that  the  evidence  does  not 
justify  the  finding  of  the  assignment  by  Finley  to  plaintiff  of 
the  former's  right  to  the  money  to  become  due  on  the  sea-wall 
contract,  and  particularly  of  the  last  installment  of  twenty- 
five  per  cent  thereof,  as  security  or  otherwise. 

To  sustain  this  finding  it  is  necessary  to  show  that  the 
power  of  attorney  from  Finley  to  plaintiff"  was  so  coupled  with 
an  interest  as  to  prevent  its  revocation  by  the  death  of  Finley; 
and  whether  it  was  so,  or  not,  is  the  pivotal  question  in  the 
case. 

I  think  the  assignment  of  February  8,  1886,  the  power  of 
attorney,  with  its  recitals,  of  March  17,  1886,  and  the  letter  of 
introduction  to  the  secretary  of  the  board,  of  October,  4,  1886, 
construed  in  the  light  of  the  circumstances  under  which  they 
were  executed,  and  the  subsequent  conduct  of  the  parties  in 
relation  thereto,  as  proved  by  J.  M.  Polk,  A.  C.  Paulsell,  J.  C. 
L.  Wadsworth,  and  John  H.  Wise,  are  sufficiently  evincive  of 
an  assignment,  legal  or  equitable,  giving  plaintiff  an  "  interest 
in  the  subject-matter  over  or  concerning  which  the  power  wa.s 
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to  be  exercised":    Frink  v.  Roe,  70  Cal.  309;  Hunt  v.  Rous- 
manier,  8  Wheat.  175. 

The  subject-matter  upon  which  the  power  was  to  be  exer- 
cised was  "all  moneys  that  have  become  or  may  become  due 
to  me  [Finley]  by  reason  of  my  performance  of  said  contract," 
which  I  desire  "shall  be  paid  to  W.  H.  Norton  [plaintiff]  of 
said  city  and  county."  At  the  time  this  power  of  attorney 
was  executed,  the  plaintiff  held  Finley's  written  assignment 
of  all  such  moneys  due  or  to  become  due  for  any  work  he 
might  perform,  dated  February  8,  1886,  which  assignment 
was  "to  remain  good  and  in  full  force  until  all  notes  due,  or 
which  are  to  become  due,  to  W.  H.  Norton  or  his  assigns  from 
me,  are  paid,"  and  to  become  null  and  void  when  said  notes 
are  paid. 

It  is  contended  by  appellants'  counsel  that  the  security 
by  this  assignment  was  limited  to  notes  in  existence  at  the 
time  it  was  made,  and  that  all  such  notes  had  been  paid 
before  the  execution  of  the  power  of  attorney.  But  the  lan- 
guage seems  broad  enough  to  embrace  notes  thereafter  to  be 
made;  and  in  view  of  the  circumstances  under  which  it  was 
made,  and  the  subsequent  conduct  of  the  parties,  I  think  the 
trial  court  properly  so  construed  it.  It  was  deposited  with 
the  secretary  of  the  board  of  harbor  commissioners  as  evi- 
.dence  of  plaintiff's  right  to  all  moneys  to  become  due  to  Fin- 
ley,  and  it  was  allowed  to  remain  there,  after  the  power  of 
attorney  was  executed,  and  until  after  the  death  of  Finley; 
and  the  evidence  strongly  tends  to  show  that  the  power  of 
attorney  was  in  like  manner  deposited  with  the  secretary  of 
the  board. 

If  the  assignment  had  fully  discharged  its  functions,  or 
was  to  be  superseded  by  the  power  of  attorne}',  why  was  it 
not  delivered  up  or  canceled  when  the  power  of  attorney  was 
executed?  At  the  time  the  assignment  was  made,  plaintiff 
was  on  Finley's  bond  for  the  performance  of  the  contract,  and 
was  "backing  him  "  with  money  to  enable  him  to  perform  it; 
and  the  defendant,  Whitehead,  testified  that  Finley  was  in- 
debted to  Norton  all  the  time  during  the  year  1886. 

It  is  to  be  fairly  inferred  from  the  evidence  that  it  was  the 
continuous  understanding  between  plaintiff  and  Finley  that 
the  former  was  to  furnish,  from  time  to  time,  all  money  ne- 
cessary to  carry  on  the  work  until  it  was  completed,  and  that 
he  did  so;  and  it  appears  that  plaintiff  was  never  fully  paid 
at  any  time  while  the  work  was  being  done. 
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The  power  of  attorney  itself  indicates  more  than  that  plain- 
tiff was  empowered  to  receive  the  money  merely  as  Finley's 
agent.  The  second  recital  indicates  that  the  object  of  the 
power  was  to  enable  plaintiff  thereby  to  obtain  payment  of 
money  due  him.  The  language  of  this  recital  is  out  of  place, 
and  entirely  superflous,  if  nothing  more  was  intended  than  to 
empower  plaintiff  to  receive  the  money  as  Finley's  agent. 

The  power  of  attorney  also  provides  that  it  is  irrevocable; 
and  although  this  is  not  conclusive,  it  nevertheless  tends  to 
prove  that  the  parties  understood  that  plaintiff  had  an  inter- 
est in  the  subject-matter  upon  which  it  was  to  operate. 

Counsel  for  appellants  further  contend,  on  the  authority  of 
Hunt  V.  Rousmanier,  8  Wheat.  175,  that  conceding  that  plain- 
tiff had  such  an  interest  in  the  subject-matter  of  the  power  of 
attorney  as  would  have  deprived  Finley  of  the  power  to  revoke 
it  during  his  lifetime,  yet  inasmuch  as  plaintiff,  in  receiving 
and  receipting  for  the  warrants  and  money,  must  have  acted 
in  the  name  of  Finley,  he  could  not  have  done  so  after  Fin- 
ley's death. 

I  think  the  learned  counsel  mistaken  in  assuming  that  it 
was  necessary  that  plaintiff  should  receive  or  receipt  for  the 
warrants  or  the  money  in  the  name  of  Finley.  Upon  the  con- 
struction of  the  assignment,  power  of  attorney,  and  letter  of 
October  4th,  properly,  as  I  think,  given  by  the  trial  court,  the 
plaintiff  was  entitled  to  receive  and  receipt  for  the  warrants 
or  money  in  his  own  name,  both  before  and  after  the  death  of 
Finley;  and  such  receipt,  in  his  own  name,  in  connection  with 
the  papers  above  named,  would  have  protected  the  board  of 
harbor  commissioners  and  the  state  against  all  demands  of 
Finley  or  his  administrator  for  the  same  warrants  or  the 
money  for  which  they  were  drawn.  It  is  true  that  the  power 
of  attorney  expressly  authorized  the  plaintiff  to  act  in  Fin- 
ley's name,  but  this  detracted  nothing  from  plaintiff's  right 
to  act  in  his  own  name  as  the  assignee  of  Finley. 

In  the  case  of  Hunt  v.  Rousmanier,  8  Wheat.  175,  there  was 
no  sale  nor  assignment  of  any  interest  in  the  subject-matter 
(vessels  at  sea)  of  the  power  of  attorney,  by  way  of  mortgage 
or  otherwise.  The  bill  shows  that  the  complainant  intention- 
ally and  expressly  declined  to  take  a  mortgage  of  the  vessels. 
There  was,  however,  a  proviso  in  the  power  of  attorney  recit- 
ing that  it  —  the  simple  power  of  attorney  —  was  intended  to 
secure  certain  promissory  notes,  and  was  to  be  void  on  their 
payment;  but  the  court  held  that  this  proviso  did  not  have  the 
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effect  of  a  sale,  assignment,  or  mortgage  of  any  interest  in  the 
vessels,  and  having  no  such  interest,  the  complainant  could 
do  nothing  except  to  exercise  his  simple  power  of  attorney  to 
Bell,  which  could  only  be  done  in  the  name  of  his  constituent, 
who  was  dead,  and  therefore  could  not  be  done  at  all,  as  he 
could  not  sell  in  the  name  of  a  dead  man.  In  the  case  at  bar, 
the  court  has  found,  upon  evidence  substantially  tending  to 
prove  the  finding,  not  only  that  Finley  executed  to  plaintiff 
an  irrevocable  power  of  attorney,  but  also  that  "  said  Finley 
assigned  to  plaintiff  all  the  moneys  due  or  to  grow  due  on  said 
contract,"  to  secure  the  payment  of  the  money  found  due  the 
plaintiff,  with  interest,  amounting  at  the  date  of  the  judgment 
to  $3,225. 

By  no  possibility  could  the  appellants  have  been  injured 
by  the  overruling  of  their  objection  to  admitting  in  evidence 
plaintiff's  letter  of  November  16,  1886,  to  the  board  of  harbor 
commissioners.  The  only  effect  that  letter  could  have  had 
was  to  show  that,  by  waiving  his  right  to  warrants  numbered 
64  and  65,  dated  November  4,  1886,  Finley  did  not  waive  his 
right  to  warrants  thereafter  to  be  drawn.  There  was  and  is 
no  pretense  of  any  such  waiver. 

I  think  the  judgment  and  order  should  be  aflBrmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


Agency  Coupled  with  an  Interest  in  thb  Agent  is  not  terminated 
by  the  death  of  the  principal:  Note  to  Caasiday  v.  McKenzie,  39  Am.  Dec 
82,  83;  Knappv.  Alvord,  10  Paige,  205;  40  Am.  Dec.  241,  and  note.  But  the 
authority  of  an  agent  to  receive  and  collect  moneys  for  hie  principal,  not 
coupled  with  an  interest,  ceases  upon  the  death  of  the  principal:  Weber  v. 
Bridgman,  113  N.  Y.  600. 

Assignment  of  Demands  to  Become  Due,  and  of  expectancies,  the  valid- 
ity of,  in  general,  see  note  to  Field  v.  Mayor  etc.  qf  New  York,  67  Am.  Deo. 
440.  441. 
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La  Eue  V,  Groezinger. 

[84  California.  281.1 

AssiONMENT  OF  CONTRACTS.  — The  Civil  Code  of  California  removes  the  re- 
strictions formerly  existing  upon  the  power  of  parties  to  assign  their 
ordinary  contracts,  though  it  does  not  render  all  contracts  assigna.ble 
regardless  of  their  nature  or  effect,  nor  does  it  render  null  any  agree- 
ment or  prohibition  the  parties  themselves  may  have  made  oa  the  sub- 
ject. 

Assignment  of  a  Contract  cannot  bk  Made  when  its  nature  is  such  that 
performance  by  another  would  be  an  essentially  different  thing  from 
that  contracted  for.  Hence  an  artist  or  author  contracting  to  paint  a 
picture  or  write  a  book  cannot  assign  such  contract  so  far  as  to  authorize 
its  performance  by  another. 

Contract,  What  Assignable,  —  Contract  by  which  the  owner  of  a  vine- 
yard is  given  the  privilege  of  selling  all  the  grapes  which  he  may  grow 
for  a  period  of  ten  years  from  vines  in  such  vineyard,  the  grapes  to  be 
sound,  and  to  contain  twenty-two  per  cent  of  saccharine  matter,  may 
be  assigned  by  the  vineyardist,  there  being  no  evidence  that  vines  raised 
in  the  same  vineyard  by  one  man,  containing  the  specified  amount  of 
saccharine  matter,  would  probably  be  different  from  grapes  raised  there 
by  another  man. 

Optional  Contract  may  be  Assigned;  therefore  one  who  has  the  right 
but  is  under  no  obligation  to  sell  the  growth  of  his  vineyard  at  a  speci- 
fied price  may  assign  that  right  to  another,  to  whom  he  has  transferred 
the  vineyard. 

F.  E.  Johnston  and  E.  W.  McKinstry,  for  the  appellant. 

A.  P.  Catlin  and  Dennis  Spencer^  for  the  respondent. 

Hayne,  C.  This  was  an  action  for  damages  for  the  breach 
of  a  contract  to  buy  grapes.  The  substance  of  the  material 
portions  of  the  contract  was  as  follows:  One  Hopper  agreed  to 
sell  all  the  grapes  which  he  might  raise  during  a  period  of 
ten  years  from  the  vines  which  were  then  growing,  or  which 
he  might  thereafter  plant,  in  a  certain  vineyard.  The  grapes 
were  to  be  *' sound,"  and  were  to  be  gathered  when  they  con- 
tained twenty-two  per  cent  of  saccharine  matter,  and  to  be 
delivered  in  boxes  at  the  wine-cellar  of  the  defendant, — the 
"first  crop"  to  be  delivered  separately  from  the  "second  crop" 
of  the  same  year.  In  consideration  whereof,  the  defendant 
agreed  to  accept  the  grapes,  and  pay  for  them  (after  delivery) 
at  the  rate  of  twenty-five  dollars  per  ion,  in  specified  install- 
ments,—  any  advancements  which  might  be  made  to  draw 
interest  at  a  given  rate. 

The  parties  performed  this  contract  for  five  years.  At  the 
end  of  that  time,  viz.,  in  October,  1885,  Hopper  conveyed 
the  vineyard  and  assigned  the  contract  to  the  plaintiflf.     At 
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time  of  the  transfer,  the  "first  crop"  of  that  year  was  being 
delivered  by  third  parties,  who  had  made  advances  upon  it. 
The  plaintiff  does  not  appear  to  have  had  anytliing  to  do 
with  this  crop.  He  gathered  the  "second  crop"  of  the  same 
year,  however,  and  delivered  it  to  the  defendant,  who  accepted 
and  paid  for  it.  This  crop,  it  will  be  observed,  was  grown 
during  the  ownership  of  Hopper,  and  consequently  may  be 
supposed  to  have  received  the  benefit  of  whatever  care  and 
skill  he  may  have  been  able  to  give  to  it.  The  crop  of  the 
following  year  was  grown,  gathered,  and  tendered  by  the 
plaintiff.  The  defendant  refused  to  accept  it,  saying  that  he 
had  no  contract  with  the  plaintiff,  and  was  not  buying  grapes. 
The  plaintiff  thereupon  sold  the  crop  to  the  best  advantage 
he  could,  and  brought  this  action  to  recover  the  difference  in 
price  and  the  expenses  of  resale.  The  jury  rendered  a  ver- 
dict in  his  favor  for  $2,473.20,  and  judgment  was  entered 
accordingly.  Afterward  the  court  required  him  to  remit 
$119.20,  as  a  condition  of  denying  the  defendant's  motion 
for  new  trial.  Such  remission  was  made,  and  the  defendant 
appeals  from  the  judgment,  and  the  order  denying  a  new 
trial. 

1.  It  is  contended  that  the  contract  was  not  assignable. 

The  rule  of  the  early  common  law  as  to  the  assignability  of 
choses  in  action  has  been  much  changed  in  modern  times. 
The  Civil  Code  of  this  state  provides  that  written  contracts 
"for  the  payment  of  money  or  personal  property"  may  be 
transferred  by  indorsement  in  the  same  manner  as  negotiable 
instruments:  Sec.  1459.  And  there  are  other  provisions, 
which  are  more  sweeping,  viz.:  — 

"  Sec.  1044.  Property  of  any  kind  may  be  transferred, 
except  as  otherwise  provided  by  this  article." 

"Sec.  1458.  A  right  arising  out  of  an  obligation  is  the 
property  of  the  person  to  whom  it  is  due,  and  may  be  trans- 
ferred as  such." 

These  sections  seem  to  do  away  with  whatever  restrictions 
there  may  formerly  have  been  upon  the  power  of  the  parties 
to  assign  their  ordinary  contracts.  It  is  clear,  however,  that 
the  provision  cannot  be  construed  to  render  assignable  all 
contracts  whatever,  regardless  of  their  nature  or  effect,  but 
must  be  taken  with  some  qualification. 

In  the  first  place,  it  was  not  intended  to  render  null  any 
agreement  that  the  parties  may  have  made  on  the  subject. 
Hence,  if  the  contract  itself  provides  in  terms  that  it  is  not 
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transferable,  it  certainly  cannot  be  transferred,  although  it 
otherwise  might  be  so.  Leases,  and  the  tickets  usually  issued 
by  railroad  companies,  are  familiar  instances  of  this.  Upon 
the  same  principle,  although  a  contract  may  not  expressly  say 
that  it  is  not  transferable,  yet  if  there  are  equivalent  expres- 
sions, or  language  which  excludes  the  idea  of  performance  by 
another,  it  is  not  assignable.  Of  this  character  is  the  case  of 
Shultz  V.  Johnson,  5  B.  Mon.  497,  which  is  much  relied  upon 
for  the  appellant.  There  the  defendant  agreed  to  buy  from 
one  Johnson  successive  crops  of  hemp,  "of  his  own  raising"; 
and  it  was  held  that  the  defendant  could  not  be  compelled  to 
accept  hemp  raised  by  Johnson's  administrator.  The  court 
said  that  "  the  question  ....  in  every  case  must  turn  at  last 
upon  the  intention  of  the  parties,"  and  that  the  phrase  "  of  his 
own  raising  "  meant  that  the  hemp  was  to  be  raised  by  him 
or  under  his  personal  superintendence  and  direction. 

Upon  the  same  principle  it  would  probably  be  held  that  if 
the  contract  provided  that  it  was  not  to  be  assigned  to  a  par- 
ticular person,  it  could  not  be  assigned  to  such  person.  And 
it  would  seem,  from  one  of  the  cases  cited  by  the  appellant, 
that  if  an  intention  not  to  deal  with  a  particular  person 
appears  from  circumstances  outside  of  the  contract,  it  cannot 
be  assigned  to  such  person.  In  the  case  referred  to,  the 
plaintiff  had  previously  been  supplying  the  defendant  with 
ice;  but  the  latter  had  become  dissatisfied,  and  had  trans- 
ferred his  custom  to  a  company  called  the  Citizens'  Ice 
Company,  and  had  made  a  contract  with  it.  After  this  the 
plaintiflF  bought  out  the  Citizens'  Ice  Company,  and  without 
letting  the  defendant  know  of  the  transfer,  went  on  supplying 
him  with  ice.  When  the  defendant  found  out  what  had  been 
done,  he  refused  to  pay  for  the  ice,  and  the  court  held  that  he 
was  not  liable,  although  he  had  consumed  the  ice,  and  had  no 
fault  to  find  with  it:  Boston  Ice  Co.  v.  Potter,  128  Mass.  30;  25 
Am.  Rep.  9.  We  think  that  this  case  may  be  distinguislied 
from  the  one  before  us,  on  the  ground  of  the  extraneous  cir- 
cumstances showing  the  defendant's  intention  not  to  deal 
with  the  plaintifiF.  If  it  cannot  be  so  distinguished,  we  should 
be  inclined  to  question  the  soundness  of  the  decision. 

In  the  next  place,  although  the  language  may  not  show  an 
intention  that  the  contract  should  not  be  assigned,  yet  the 
nature  of  the  case  may  be  such  that  performance  by  another 
would  be  an  essentially  different  thing  from  that  contracted 
for.     Thus  a  picture  by  one  artist  is   an  essentially  different 
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thing  from  a  picture  on  the  same  subject  by  another  artist; 
and  so  of  a  book  composed  by  an  author,  or  any  other  act  or 
thing  where  the  skill,  credit,  or  other  personal  quality  or  cir- 
cumstance of  the  party  is  a  distinctive  characteristic  of  the 
thing  contracted  for,  or  a  material  inducement  to  the  contract. 
Under  this  general  head  come  several  cases  relied  upon  for 
the  appellant.  Thus  in  Lansden  v.  McCarthy,  45  Mo.  106,  it 
was  held  that  a  contract  to  deliver  meat  to  a  hotel,  to  be  paid  for 
at  the  end  of  each  month,  could  not  be  assigned  by  the  hotel- 
keeper;  the  court  saying:  "The  defendant's  estimate  of  the 
solvency  and  pecuniary  credit  and  standing  of  the  plaintiff's 
assignor  may  have  constituted  an  important  inducement  to 
the  contract  without  which  he  never  would  have  entered  it." 
So  in  Arkansas  Smelting  Co.  v.  Belden  Co.,  127  U.  S.  388,  it 
was  held  that  a  contract  to  sell  ore  to  a  smelting  company, 
the  price  of  which  was  to  be  adjusted  and  paid  by  the  mutual 
acts  of  the  parties  after  delivery,  was  not  assignable  by  thf, 
smelting  company;  the  court,  per  Gray,  J.,  saying:  "During 
the  time  that  must  elapse  between  the  delivery  of  the  ore  and 
the  ascertainment  and  payment  of  the  price,  the  defendant 
had  no  security  for  its  payment,  except  in  the  character  and 
Bolvency  "  of  the  smelting  company. 

If,  therefore,  the  case  before  us  comes  within  either  of  the 
qualifications  above  stated,  then  it  must  be  conceded  that  the 
contract  was  not  assignable.  But  if  it  does  not, —  that  is  to 
say,  if  the  language  does  not  exclude  the  idea  of  performance 
by  another,  and  the  nature  of  the  thing  contracted  for,  or  the 
circumstances  of  the  case,  do  not  show  that  the  skill,  credit, 
or  other  personal  quality  or  circumstance  of  the  party  was  a 
distinctive  characteristic  of  the  thing  stipulated  for,  or  a  ma- 
terial inducement  to  the  contract, —  then  the  contract  was  as- 
signable, under  the  provisions  above  quoted.  It  is  obvious, 
therefore,  that,  in  this  state  at  least,  the  question  whether  a 
contract  is  assignable  is  a  question  of  construction.  As  was 
said  in  the  Kentucky  case  above  referred  to,  "  the  question 
....  in  every  case  must  turn  at  last  upon  the  intention  of 
the  parties."  But  upon  a  proper  construction,  there  is  nothing 
to  show  that  the  contract  was  not  assignable. 

(a)  There  is  nothing  in  the  language  which  excludes  the 
idea  of  performance  by  another. 

The  mere  fact  that  the  name  of  the  owner  of  the  vineyard 
was  used  does  not  exclude  the  idea  of  such  performance.  The 
name  of  the  contracting  party  is  almost  always  inserted  as  a 
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convenient  means  of  identification.  Thus  where  John  Smith 
signs  a  contract  which  stated  that  John  Smith  agrees  to  pay 
John  Doe  a  sum  of  money  in  consideration  *of  a  conveyance  of 
land  which  the  latter  agrees  to  make  to  the  former  upon  such 
payment,  there  can  be  no  doubt  that  the  use  of  Smith's  name 
does  not  indicate  an  intention  that  liis  assignee  could  not  per- 
form the  contract.  To  say  otherwise  would  be  to  say  that 
hardly  any  contract  is  assignable  unless  the  word  "  assigns," 
or  equivalent  language,  is  inserted,  which  would  hardly  be 
contended. 

Nor  is  the  use  of  personal  pronouns  of  more  significance. 
The  counsel  for  the  appellant  lay  stress  upon  the  circumstance 
that  Hopper  agreed  to  deliver  "  all  the  grapes  he  may  raise  on 
the  vines  he  now  has  growing  on  his  place,"  etc.  But  it  seems 
clear  that  these  pronouns  were  used  as  equivalents  of  the 
proper  name,  and  merely  to  save  repetition  of  such  name. 
They  do  not  import  a  desire  for  the  personal  services  or  atten- 
tion of  the  owner  as  contradistinguished  from  his  assignee. 
This  will  be  readily  seen  if  the  same  words  are  applied  to  dif- 
ferent subject-matter.  Thus  if  it  be  agreed  to  buy  from  an- 
other at  a  fixed  price  a  specific  quantity  of  fire-wood,  which  he 
agrees  to  cut  during  a  certain  period  from  the  timber  he  then 
has  growing  upon  -his  farm,  etc.,  it  would  surely  not  be 
argued  that  the  mere  language  indicated  that  the  wood  was 
to  be  cut  by  the  owner  himself,  or  by  his  agents,  and  not  by 
his  assignee.  And  so  of  similar  language  in  contracts  to  pay 
money,  to  convey  land,  and  the  like. 

(6)  There  is  nothing  in  the  nature  or  circumstances  of  the 
case  which  shows  that  the  skill  or  "other  personal  quality  of 
the  party  was  a  distinctive  characteristic  of  the  thing  stipu- 
lated for,  or  a  material  inducement  to  the  contract. 

There  is  no  evidence  that  grapes  for  wine-making,  contain- 
ing a  specified  amount  of  saccharine  matter,  raised  upon  a 
particular  vineyard  by  one  man,  would  necessarily  or  prob- 
ably be  difierent  from  grapes  raised  from  the  same  vines  by 
another  man.  Possibly  there  would  be  a  difference  between 
grapes  from  different  vineyards,  as  the  difference  between  the 
climate  and  soil  of  diff'erent  places  in  close  proximity  is  known 
to  be  considerable.  But  here  not  only  is  the  vineyard  tlie 
same,  but  the  vines  were  the  same;  that  is  to  say,  the  crop 
in  question  was  from  vines  planted  by  the  assignor. 

It  is  not  impossible  that  one  man  might  have  some  peculiar 
ekill  or  secret  by  which  he  could  raise  better  grapes  from  the 
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same  vines  than  other  men  could.  But  there  is  no  evidence 
that  there  was  any  such  peculiarity  about  the  original  owner 
of  this  vineyard,  and  we  do  not  think  that  the  court  will  as- 
sume that  there  was.  And  while  it  is  to  be  conceded  that 
men  have  perfect  liberty  to  contract  with  whom  they  choose, 
and  to  exclude  the  idea  of  performance  by  another,  yet  in  the 
absence  of  anything  indicating  such  an  intention,  we  do  not 
think  that  the  court  should  indulge  in  speculation  as  to  pos- 
sible prejudice  or  fancied  preference.  It  should  not  assume 
that  the  parties  were  influenced  by  unusual  or  conjectural 
motives  merely  because  some  men  might  be  so  affected  under 
similar  circumstances.  For  example,  some  men  of  solvency 
and  credit  have  preferences  as  to  the  persons  from  whom  they 
borrow  money,  ai*i  would  be  displeased  at  having  their  paper 
passed  around  among  usurers.  Yet  at  the  present  day  all  the 
courts  would  hold  that,  in  the  absence  of  indication  of  a  con- 
trary intention,  contracts  for  the  payment  of  money  are  assign- 
able. So  in  many  cases  owners  of  real  property  have  some 
choice  as  to  the  persons  they  admit  as  tenants.  Yet  it  is  well 
settled  that  an  ordinary  lease  is  assignable  by  the  tenant,  in 
the  absence  of  the  manifestation  of  a  contrary  intention.  And 
the  case  of  a  lease  is  not  to  be  disposed  of  by  saying  that  it  is 
an  interest  in  property.  For  by  the  express  provision  of  the 
code,  the  right  to  the  performance  of  an  obligation  is  property: 
Civ.  Code,  sec.  1458. 

These  instances,  and  others  which  might  be  mentioned, 
show  that  it  will  not  do  to  indulge  in  conjecture  as  to  fanciful 
and  unusual  motives  and  prejudices.  Now,  in  the  case  before 
us,  as  has  been  stated,  there  is  no  evidence  of  anything  from 
which  it  can  be  inferred  that  performance  was  to  be  by  the 
original  owner  of  the  vineyard,  and  not  by  another.  Suppose 
that  he  had  gone  to  live  permanently  in  Europe,  and  had 
given  no  kind  of  attention  or  supervision  to  the  place,  would 
it  have  been  contended  that  under  such  circumstances  the  de- 
fendant would  have  been  justified  in  refusing  to  accept  grapes 
of  the  required  standard  grown  upon  the  vineyard  by  an 
agent?  We  imagine  not.  And  in  the  case  put,  there  would 
be  no  kind  of  supervision  by  the  owner  who  would  be  entirely 
and  permanently  absent.  And  it  seems  purely  fanciful  to 
say  that  in  such  case  he  would  exercise  some  skill  in  the  selec- 
tion of  an  agent,  and  that  the  parties  must  be  supposed  to 
have  had  this  in  view.  Now,  if  in  the  case  put  the  defendant 
would  be  liable,  how  can  it  be  said  that  the  circumstances 
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show  that  the  personal  qualities  of  the  owner  were  a  material 
inducement  to  the  contract?  We  cannot  see  any  reason 
that  would  make  this  contract  non-assignable  which  would 
not  equally  apply  to  the  ordinary  crops  or  corn,  wheat,  oats, 
potatoes,  etc.  If  in  such  cases  a  party  prefers  to  deal  with 
one  person  to  the  exclusion  of  assignees,  it  is  very  easy  to 
indicate  such  preference  in  the  contract.  Courts  will  not 
assume  that  unusual  motives  exist. 

The  learned  counsel  for  the  appellant  have  advanced  other 
considerations,  which  may  be  noticed  briefly. 

The  fact  that  the  contract  provided,  in  substance,  that  if 
advances  should  be  made  by  the  wine-maker  they  should  bear 
interest  at  a  certain  rate  does  not  indicate  that  the  solvency  or 
credit  of  the  owner  of  the  vineyard  was  an  inducement  to  the 
contract;  for  the  making  of  such  advances  was  entirely  op- 
tional with  the  wine-maker. 

Nor  is  there  anything  in  the  circumstance  that  the  owner  of 
the  vineyard  was  not  bound  to  raise  grapes.  What  the  con- 
tract secured  to  him  was,  the  right  to  raise  grapes  of  a  speci- 
fied standard,  and  to  compel  the  defendant  to  take  them  at  a 
fixed  price.  This  may  have  been  an  unwise  contract  for  the 
defendant  to  make.  But  an  optional  contract  upon  sufficient 
consideration  is  binding:  Hall  v.  Center,  40  Cal.  63;  and  the 
mere  fact  that  it  is  optional  cannot  be  a  reason  why  it  should 
not  be  assigned. 

We  have  not  overlooked  the  distinction  pointed  out  by  coun- 
sel between  executory  contracts  and  contracts  which  have  been 
executed  on  one  side.  What  we  have  said  applies  where 
something  remains  to  be  done  by  the  party  who  assigns. 

And  as  a  matter  of  course  (since  a  party  cannot  release 
himself  from  an  obligation  by  his  own  act  without  the  con- 
sent of  the  other  party),  it  is  only  the  benefit  of  a  contract 
which  can  be  assigned.  Where  there  is  a  burden,  it  cannot 
be  transferred  without  the  consent  of  the  other  party:  Civ. 
Code,  sec.  1457. 

It  may  be  added  that  we  have  examined  the  English  case 
of  Robson  v.  Drummond,  2  Barn.  &  Aid.  303,  cited  by  counsel, 
but  consider  it  to  have  been  disapproved  in  the  subsequent 
case  of  British  Wagon  Co.  v.  Lea,  L.  R.  5  Q.  B.  D.  149.  It  is 
true  that  the  principle  of  the  former  case  was  approved  in 
the  latter.  But  it  is  only  the  application  of  the  principle 
which  makes  the  case  in  point  here,  and  this  is  what  was  dis- 
npproved  in  the  latter  case,  which  did  not  turn  upon  the  use 
of  the  word  "  executors,"  in  the  contract. 
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2.  The  jury  included  in  their  verdict  the  expentse?  of  box- 
ing and  shipping  the  whole  of  the  first  and  second  crop  of  the 
year  in  question,  while  the  recovery  was  restricted  by  the 
court  to  that  portion  of  the  grapes  whicli  contained  twenty- 
two  per  cent  of  saccharine  matter.  We  think  that  it  was 
error  to  include  in  the  verdict  the  expenses  of  boxing  and 
shij)ping  that  portion  of  the  grapes  which  did  not  come  up  to 
the  required  standard.  The  respondent  contends,  in  this  re- 
gard, that  he  ought  to  have  recovered  for  all  the  grapes, 
regardless  of  the  amount  of  saccharine  matter  they  contained, 
and  that  the  error  was  in  favor  of  the  appellant.  But  we  do 
not  take  that  view  of  the  matter.  The  contract  provides  that 
the  grapes  were  not  to  be  gathered  until  they  contained 
twenty-two  per  cent  of  saccharine  matter,  and  as  they  could 
not  be  delivered  at  the  wine-cellar  until  they  were  gathered, 
we  think  it  is  to  be  inferred  that  the  defendant  was  not  to 
receive  them  unless  they  came  up  to  the  standard  mentioned. 
Any  other  construction  would  bind  the  defendant  to  pay  the 
twenty-five  dollars  per  ton  for  grapes  which  might  not  con- 
tain any  saccharine  matter  at  all. 

But  the  judgment  can  be  modified  so  as  to  avoid  the  conse- 
quences of  tliis  error.  Giving  the  appellant  the  benefit  of 
small  fractions,  the  verdict  was  too  large  (for  the  reason  men- 
tioned) by  $337.57.  The  respondent,  under  the  order  of  the 
court  on  motion  for  new  trial,  remitted  $119.70,  leaving  the 
verdict  still  too  large  by  $217.87. 

We  therefore  advise  that  the  judgment  be  modified,  by  de- 
ducting therefrom  the  sum  of  $217.87,  and  that  as  modified 
the  judgment  and  order  denying  a  new  trial  be  aflfirmed,  the 
appellant  to  recover  his  costs  of  appeal 

Vanclief,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  modified,  by  deducting  therefrom  the  sum  of 
$217.87,  and  that  as  modified  the  judgment  and  the  order 
denying  a  new  trial  are  afiirmed,  the  appellant  to  recover  his 
costs  of  appeal. 

Hearing  in  Bank  denied. 


Contracts —  Assignment.  — The  contract  of  sale  of  certain  trees  grow- 
ing upon  land,  to  be  chosen  by  the  vendee,  passes  an  interest  which  may  be 
assigned  before  the  election  is  made:  McCoy  v.  Herbertt  9  Leigh,  548;  33 
Am.  Dec.  256. 
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Cleary  v.  Folger. 

[84  California,  316.] 

Time  is  of  the  Essence  of  a  Contract  for  the  Sale  and  Purchase  of 
Real  Estate,  when  it  declares  that  "  in  the  event  of  the  failure  to  comply 
with  the  terms  hereof  by  the  party  of  the  second  part,  the  party  of  tlio 
first  part  shall  be  released  from  all  obligations  in  law  or  in  equity  to  con- 
vey such  property,  and  the  party  of  the  second  part  shall  forfeit  all  riglit 
thereto." 

Forfeitures  are  not  Favored  in  Courts  of  Equity,  and  are  never  en- 
forced if  couched  in  ambiguous  language. 

Forfeiture  of  Money  Paid  on  a  Contract  for  the  Sale  and  purchase 
of  real  property  cannot  be  enforced  where  both  parties  have  failed  to 
comply  with  the  contract,  as  where  the  vendee  has  failed  to  pay  the 
balance  of  the  purchase-money  within  the  time  stipulated  by  the  con- 
tract, and  the  vendor  has,  on  his  part,  neglected  to  tender  a  conveyance, 
and  to  demand  such  payment. 

Contract,  Termination  of  —  Recovery  of  Moneys  Paid  on.  —  If  time 
is  of  the  essence  of  a  contract,  and  each  of  the  parties  neglects  within 
the  time  designated  to  tender  performance  thereof,  the  contract  termi- 
nates, and  any  moneys  which  have  been  paid  thereon  may  be  recovered 
of  the  party  to  whom  they  were  paid. 

Pleading  —  Recoupment  of  Damages.  —  If  a  vendor,  sued  to  recover 
moneys  paid  him  under  a  contract  to  purchase  real  estate,  desires  to 
recoup  any  damages  done  him  by  the  plaintiflf 's  failure  to  comply  with 
such  contract,  he  must  specially  plead  such  damages. 

Judgment  —  Estoppel  by.  —  Judgment  upon  a  cross-complaint  determin- 
ing that  the  defendant  is  not  entitled  to  a  specific  performance  of  a  con- 
tract to  purchase  real  estate  of  him  for  the  reason  that  such  contract  liad 
been  terminated  by  the  failure  of  both  parties  to  offer  compliance  there- 
with within  the  time  designated  therein  does  not  estop  the  plaintiflf 
from  maintaining  an  action  to  recover  moneys  paid  by  him  upon  such  con- 
tract. 

B.  McFadden,  for  the  appellant. 

R.  M.  Fitzgerald^  for  the  respondent. 

FooTE,  C.  This  was  an  action  to  recover  the  sum  of  nine 
hundred  dollars,  alleged  to  have  been  received  by  the  defend- 
ant for  the  plaintiff's  use.  •  The  court  below,  upon  the  evi- 
dence offered  by  the  plaintiff,  granted  the  motion  of  nonsuit 
made  by  the  defendant.  From  the  judgment  thereupon  ren- 
dered, and  an  order  denying  a  new  trial,  this  appeal  is  taken. 

The  facts  of  the  case  are,  that  the  two  parties  to  the  action 
entered  into  a  contract,  which  is  as  follows:  — 

"This  agreement,  made  and  entered  into  this  twenty-second 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
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hundred  and  eighty-seven,  between  J.  A.  Folger,  the  party  of 
the  first  part,  and  Michael  Cleary,  the  party  of  the  second 
part,  witnesseth,  that  the  said  party  of  the  first  part,  in  con- 
sideration of  the  covenants  and  agreements  on  the  part  of  the 
said  party  of  the  second  part  hereinafter  contained,  agrees  to 
sell  and  convey  unto  the  said  party  of  the  second  part, 
and  said  second  party  agrees  to  buy,  all  the  certain  lot 
or  parcel  of  land  situate  in  Brooklyn  township,  county  of 
Alameda,  and  state  of  California,  and  bounded  and  particu- 
larly described  as  follows,  to  wit:  A  tract  of  land  containing 
seven  and  one  quarter  (7^)  acres,  more  or  less,  on  the  south- 
easterly side  of  the  county  road,  the  said  road  being  the  first 
road  running  north  from  Hopkins  Street  after  leaving  Fruit- 
vale  Avenue,  going  toward  the  east,  now  known  as  the  Thorne 
property,  adjoining  the  lands  of  Mr.  Welsh  and  Mr.  Rhoda, 
for  the  sura  of  $9,425,  gold  coin  of  the  United  States;  and  the 
said  party  of  the  second  part,  in  consideration  of  the  prem- 
ises, agrees  to  pay,  at  the  times  and  in  the  manner  hereinafter 
mentioned,  to  the  said  party  of  the  first  part,  the  sum  of 
$9,425,  gold  coin,  as  follows,  to  wit:  $900  in  gold  coin  as  for- 
feit; $4,100  in  gold  coin  on  or  before  September  6,  1887;  the 
balance  due  of  purchase,  namely,  $4,425,  on  mortgage  at  eight 
per  cent  per  annum. 

"And  the  said  party  of  the  second  part  agrees  to  pay  all 
state  and  county  taxes  or  assessments,  of  whatsoever  nature, 
which  may  become  due  on  the  premises  above  described. 

"  In  the  event  of  a  failure  to  comply  with  the  terms  hereof 
by  the  said  party  of  the  second  part,  the  said  party  of  the  first 
part  shall  be  released  from  all  obligations,  in  law  or  equity,  to 
convey  said  property,  and  said  party  of  the  second  part  shall 
forfeit  all  right  thereto.  And  the  said  party  of  the  first  part, 
on  receiving  such  payment,  at  the  time  and  in  the  manner 
above  mentioned,  agrees  to  execute  and  deliver  to  the  said 
party  of  the  second  part,  or  to  his  assigns,  a  good  and  suffi- 
cient deed  conveying  said  land  free  and  clear  of  all  encum- 
brances made,  done,  or  sufi'ered  by  the  said  party  of  the  first 
part. 

"And  it  is  understood  that  the  stipulations  aforesaid  are  to 
apply  to  and  bind  the  heirs,  executors,  administrators,  and 
assigns  of  the  respective  parties,  and  that  time  is  of  the  es- 
sence of  this  contract. 

"In  witness  whereof,  the  said  parties  to  these  presents  have 
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hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

[seal.]  'J.  a.  Folger,  Jk. 

[seal.]  "Michael  Cleary. 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"  W.  K.  MOCKBEE." 

Indorsed:  "Filed  December  8,  1887. 

"Charles  T.  Boardman,  County  Clerk. 
"By  Robert  Edgar,  Deputy  Clerk." 

On  the  12th  of  September,  1887,  the  plaintiff  notified  the 
defendant  in  writing  that  he  rescinded  the  contract,  and  he 
demanded  back  the  nine  hundred  dollars,  which,  under  the 
terms  of  the  contract,  had  been  paid  over  and  designated  as 
"  a  forfeit." 

Up  to  that  time  neither  the  plaintiff"  had  tendered  the  pay- 
ment of  the  balance  of  the  purchase-money,  nor  the  defendant 
a  deed,  etc.,  to  the  premises. 

Upon  this,  the  defendant  failing  to  pay  back  the  deposit, 
the  plaintiff"  institutes  this  action.  The  defendant  answered 
and  filed  a  cross-complaint,  the  object  of  which  last  was  to 
force  the  plaintiff"  to  comply  specifically  with  the  contract,  and 
pay  the  balance  of  the  purcliase-money  upon  the  defendant's 
making  a  good  and  sufficient  conveyance  of  title,  etc.,  to  the 
premises. 

The  court  below  seems  to  have  decided  against  the  defend- 
ant on  his  cross-complaint,  evidently  upon  the  theory  that  he 
could  not  enforce  a  nmtual  and  dependent  covenant  of  the 
plaintiff  without  having  on  his,  the  defendant's,  part,  tendered 
a  deed  at  the  date  fixed  in  the  contract,  and  demanded  pay- 
ment of  the  installment  due,  but  does  not  seem  to  have  de- 
termined anything  with  reference  to  the  right  of  the  plaintiff 
to  recover  back  the  nine  hundred  dollars  sued  for. 

Neither  the  balance  of  the  purchase-money  was  tendered  on 
the  sixth  day  of  September,  1887,  by  the  plaintiff",  or  a  deed 
by  the  defendant,  or  demand  made  of  payment  of  the  install- 
ment due.  So  far,  then,  as  the  further  carrying  out  of  the 
agreement  was  concerned,  time  being  of  the  essence  of  the  con- 
tract, each  side  had  neglected  to  perform  its  part  of  the  agree- 
ment necessary  to  consummate  the  contract,  and  it  was  at  an 
end.  The  plaintiff'  could  not  be  forced  ta  pay  the  balance  of 
the  purchase-money,  as  no  deed  had  been  tendered  him  or  in- 
stallment due  demanded:  Bohall  v.  Diller,  41  Cal.  535.     The 
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defendant  was  no  longer  obliged  to  make  a  deed  to  the  prem- 
ises conveying  a  good  and  sufficient  title,  as  the  balance  of 
the  purchase-money  was  not  tendered:  Englander  v.  Rogers^ 
41  Cal.  421;  so  that  the  material  question  is  left  to  be  deter- 
mined, whether  or  not  the  plaintiff,  upon  this  state  of  facts,  is 
entitled  to  recover  from  the  defendant,  as  money  in  his  hands 
held  for  plaintiff's  use,  the  nine  hundred  dollars  which  he  de- 
posited with  the  defendant  on  the  inception  of  the  contract  as 
"  a  forfeit." 

Time  was  undoubtedly  of  the  essence  of  the  contract,  under 
the  rule  laid  down  in  Grey  v.  Tubbs,  43  Cal.  364,  in  constru- 
ing such  a  contract  as  the  one  in  hand.  In  that  case  this 
covenant  was  contained  in  the  contract:  "  In  the  event  of  fail- 
ure to  comply  with  the  terms  hereof  by  the  party  of  the  second 
part  [the  purchaser],  the  party  of  the  first  part  shall  be  re- 
leased from  all  obligations,  in  law  or  equity,  to  convey  said 
property,  and  said  party  of  the  second  part  shall  forfeit  all 
right  thereto." 

In  the  present  case  the  language  is:  "In  the  event  of  a  fail- 
ure to  comply  with  the  terms  hereof  by  the  said  party  of  the 
second  part  [the  purchaser],  the  said  party  of  the  first  part 
shall  be  released  from  all  obligations,  in  law  or  equity,  to 
convey  said  property,  and  said  party  of  the  second  part  shall 
forfeit  all  right  thereto." 

In  Grey  v.  Tubbs,  43  Cal.  364,  it  was  said  of  the  language 
above  quoted  from  the  contract  construed  in  that  case:  "  It 
would  be  difficult  to  express  with  greater  clearness  and  cer- 
tainty than  the  parties  did  in  this  contract  that  time  is  of  the 
essence  of  the  contract,  except  it  were  done  by  the  insertion  of 
those  very  words  in  the  instrument.  Courts  of  equity  have 
not  the  power  to  make  contracts  for  parties,  nor  to  alter  those 
which  the  parties  have  deliberately  made;  and  whenever  it 
appears  that  the  parties  have  in  fact  contracted  that  if  the 
purchaser  make  default  in  the  payments  as  agreed  upon,  he 
shall  not  be  entitled  to  a  conveyance,  and  shall  lose  the  bene- 
fit of  his  purchase;  and  when  it  also  appears  that  the  pur- 
chaser is  without  excuse  for  his  delay,  the  courts  will  not 
relieve  him  from  the  consequences  of  his  default." 

Forfeitures,  as  such,  are  not  favored  by  the  courts,  and  are 
never  enforced  if  they  are  couched  in  ambiguous  terms.  It  is 
not  perfectly  certain  what  the  intentions  of  the  parties  to  this 
contract  were  with  reference  to  the  nine  hundred  dollars  paid 
as  a  forfeit,  but  construing  it  with  reference  to  the   second 
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clause  of  the  agreement,  which  we  have  quoted,  and  compared 
with  that  contained  in  Grey  v.  Tiibbs,  43  Cal.  364,  it  appears 
as  if  it  was  intended  to  be  in  the  nature  of  liquidated  dam- 
ages, if  the  purchaser  should  fail,  after  the  contemporaneous 
tender  of  a  deed  to  him  of  the  land,  and  demand  of  payment 
of  the  installment  due,  etc.,  to  comply  with  his  part  of  the 
agreement. 

Now,  as  both  parties  have  failed  to  comply  with  their  part 
of  the  agreement,  and,  as  we  have  seen,  time  being  of  the  es- 
sence of  the  contract,  the  contract  is  at  an  end,  the  nine  hun- 
dred dollars  remain  in  the  hands  of  the  defendant  as  money 
had  and  received  from  the  plaintiff,  subject  to  be  recovered 
by  the  plaintiff,  less  the  amount  of  damages  which  the  de- 
fendant may  show  for  the  failure  of  the  plaintiff  to  complete 
the  purchase. 

The  agreements  of  the  parties  were  reciprocal,  and  to  be 
performed,  or  offered  to  be  performed,  contemporaneously  at  a 
certain  stated  time.  Both  have  failed  to  offer  to  perform;  and 
if  any  damage  has  been  done  by  the  plaintiff,  the  defendant 
may  recoup  for  it  in  an  action  brought  to  recover  the  nine 
hundred  dollars,  which  reverts  to  the  plaintiff  as  money  held 
by  the  defendant  for  his  use.  The  pleadings  as  they  now  stand 
do  not  admit  of  this  determination,  but  the  defendant,  on  a 
retrial,  may  reform  his  pleading  so  as  to  raise  that  issue. 

We  perceive  no  error  in  the  ruling  of  the  court  upon  the 
introduction  of  the  judgment  roll  in  the  matter  of  the  cross- 
complaint.  It  did  not  tend  to  show  any  determination  of  the 
question  as  to  what  was  to  become  of  the  nine  hundred  dollars, 
designated  as  *'  a  forfeit." 

The  other  points  raised  it  is  unnecessary  to  notice,  but,  for 
the  reasons  above  given,  we  advise  that  the  judgment  and 
order  be  reversed,  with  leave  to  the  defendant,  within  a  rea- 
sonable time,  to  frame  his  pleading  as  heretofore  indicated. 

Gibson,  C,  and  Vancliff,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed,  with  leave  to  the  defend- 
ant, within  a  reasonable  time,  to  frame  his  pleading  as  indi- 
cated therem.  

CoNTRAcrr  —  Time  as  ov  the  Essence. —  As  to  what  stipulations  show  that 
time  is  made  of  the  essence  of  the  contract,  see  extended  note  to  Jones  v. 
Robhins,  50  Am.  Dec.  597-600.  The  question  as  to  whether  and  when  time 
is  of  the  essence  of  the  contract  to  convey  land  is  discussed  in  Oreen  v.  Covil- 
laud,  10  Cal.  317,  70  Am.  Dec.  725,  where  the  California  doctrine  is  stated 
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CoNTKACTS  FOR  THE  Sale  OF  REALTY  —  FoRFEiTCRE. —  Forfeitures  are 
not  favored,  and  courts  are  reluctant  to  enforce  them:  Sanford  v.  Weeks, 
38  Kan.  319;  5  Am.  St.  Rep.  748;  note  to  Smith  v.  Mariner,  68  Am.  Dec.  87. 

Contracts  for  the  Salb  of  Realty  —  Recoupment.  — For  the  law  ap- 
plicable to  recoupmeni  in  contracts  for  the  sale  of  land,  see  note  to  Van  Epp» 
V.  Harrison,  40  Am.  Dec.  334,  335. 
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Receiver  of  a  Corporation  Which  has  Forfeited  its  Corporate 
Rights.  —  Notwithstanding  the  provision  of  the  code  of  California 
declaring  that  a  receiver  may  be  appointed  "in  cases  where  a  corpora- 
tion has  been  dissolved,  or  is  insolvent,  or  in  danger  of  insolvency,  or  has 
forfeited  its  rights,"  a  court  which  enters  judgment  of  forfeiture  against 
a  corporation  at  a  suit  of  the  state  for  abuses  of  its  franchises  has  no 
authority  to  appoint  a  receiver  of  the  corporate  assets,  unless  at  the  in- 
stance of  some  person  interested  as  a  creditor  or  stockholder,  and  upon 
a  showing  that  such  appointment  is  necessary  for  the  protection  of  its 
rights. 

When  a  Corporation  Ceases  to  Exlst,  no  matter  from  what  cause,  its 
property  is  left  to  be  disposed  of  according  to  law.  It  neither  reverts  to 
its  grantors  nor  escheats  to  the  state,  but  belongs,  after  the  payment  of 
the  corporate  debts,  to  those  who  were  stockholders  at  the  date  of  its  dis- 
solution. 

Corporations,  Managers  of  Dissolved.  —  Under  the  code  of  California, 
the  directors  of  a  corporation  at  the  time  of  its  dissolution  are  trustees 
of  the  creditors  and  stockholders,  and  have  full  power  to  settle  its  affairs, 
unless  other  persons  are  appointed  by  the  court;  and  after  a  judgment  of 
forfeiture  is  entered  against  a  corporation,  its  directors  are  entitled  to 
act  as  such  trustees,  and  to  settle  its  affairs.  They  may  be  called  to  ac- 
count in  a  court  of  equity  by  an  appropriate  action  or  proceeding  by 
any  party  in  interest,  but  until  so  called  to  account,  no  court  has  any 
power  to  appoint  a  receiver  to  take  possession  of  the  corporate  property, 
or  to  otherwise  exercise  the  functions  of  such  directors. 

Construction  of  Statute.  — Before  a  clause  of  a  code  or  statute  should  be 
construed  contrary  to  its  obvious  meaning,  it  must  certainly  appear  that 
such  construction  is  necessary  to  prevent  a  conflict  with  some  other  pro- 
vision of  controlling  force,  or  some  legal  principle  of  general  application. 

Construction  of  Rule  of  Court.  —  The  rule  of  the  supreme  court  of  Cali- 
fornia applicable   to  proceedings  for  writs  of  prohibition  and  the  liko 

j  writs  requiring,  when  a  judge  or  public  officer  is  named  as  respondent, 
that  the  petition  shall  state  the  names  of  the  real  parties  in  interest, 
and  that  a  copy  of  the  petition  and  writ  shall  be  served  upon  such 
parties,  does  not  require  that  they  be  made  formal  parties  to  tlie  pro- 
ceedings by  being  named  as  defendants,  but  only  that  their  names  shall 
be  disclosed  by  the  petition.  A  failure  to  serve  them  with  a  copy  of  the 
petition  and  writ  does  not  abate  the  whole  proceeding,  but,  at  most,  re- 
quires its  postponement  until  they  can  be  served  and  have  a  reasonable 
time  to  appear. 
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Corporation,  Punishment  oj",  for  Violating  Charter. — When  a  cor- 
porate franchise  is  nnlawfully  held  or  exercised,  the  attorney-general 
may,  under  the  laws  of  California,  bring  an  action  for  its  forfeiture;  but 
the  only  judgment  which  can  be  entered  in  such  action  is,  that  the  de- 
fendant be  excluded  from  the  franchise  it  has  abused,  and  that  it  pay  a 
fine  not  exceeding  five  thousand  dollars.  No  other  punishment  can  be 
imposed.  Hence  a  court  cannot  in  such  action  appoint  a  receiver  and 
take  the  corporate  assets  and  the  management  of  its  affairs  out  of  the 
hands  of  the  directors,  to  whom  they  are  by  law  confided,  where  no 
creditor,  stockholder,  or  member  of  the  corporation  asks  for  such  re- 
ceivership. 

Want  of  Penal  Legislation  will  not  be  Supplied  by  the  Courts.  — 
If  the  legislature  has  not  provided  adequate  punishment  for  the  viola- 
tion of  a  corporate  charter  and  the  abuse  of  the  corporate  franchises,  the 
court  will  not  impose  any  further  punishment  than  that  provided. 

Corporate  Contraci's  in  Restraint  of  Trade. — For  the  Making  of 
Contracts  in  Restraint  of  Trade,  the  Only  Penalty  is,  that  the 
courts  refuse  to  enforce  them.  Such  a  contract,  when  made  by  a  cor- 
poration, even  though  it  justifies  the  forfeiture  of  its  charter,  does  not 
authorize  a  court  to  appoint  a  receiver  of  the  corporation,  nor  to  take  the 
management  of  it  affairs  out  of  the  hands  of  the  directors,  w^ho,  upon 
its  dissolution,  become,  under  the  statute  of  California,  trustees  of 
such  assets  for  the  benefit  of  creditors  and  stockholders. 

Corporations.  —  Upon  the  Forfeiture  of  the  Charter  of  a  Corpora- 
tion for  abuses  of  its  franchise,  its  property  is  not  forfeited  to  the  state, 
but  is  held  by  its  directors  in  trust  for  its  creditors,  and  for  the  payment 
of  its  debts. 

Receiver  of  Corporation,  Void  Appointment  of.  —  Order  Appointing 
A  Receiver  of  a  Corporation  at  the  Instance  of  the  State,  and 
after  a  judgment  of  forfeiture  has  been  entered  against  such  corporation, 
and  in  the  absence  of  any  application  for  such  appointment  on  behalf  of 
any  of  its  creditors  or  stockholders,  is  void. 

Appeal  —  Stay  of  Proceedings — Appointment  of  Receiver  after. — 
When  a  judgment  has  been  entered  against  a  corporation  forfeiting 
its  charter  and  franchises,  and  an  appeal  has  been  taken  therefrom,  and 
a  bond  given  sufficient  to  stay  the  execution  of  judgment,  a  further 
order  entered  in  the  action,  appointing  a  receiver  for  the  purpose  of  carry- 
ing the  judgment  into  effect,  is  void. 

As  Appeal  from  Judgment  Forfeiting  the  Charter  and  Franchise 
of  a  Corporation,  supported  by  a  sufficient  bond,  stays  all  further 
proceedings  under  such  judgment. 

Lis  Pendens.  —  Purchasers  of  the  Property  of  a  Corporation  during 
the  Pendency  of  an  action  for  the  forfeiture  of  its  charter  are  not 
bound  by  au  order  entered  in  such  action  appointing  a  receiver  and 
directing  him  to  take  possession  of  such  property.  The  state  does  not 
by  such  an  action  acquire  any  lien  upon  the  property  of  the  corpora- 
tion, nor  any  right  to  prevent  it  from  disposing  of  its  property  in  good 
faith. 

Purchasers  from  a  Corporation  are  not  Precluded  from  Denying 
THE  Validity  of  an  order  appointing  a  receiver  and  directing  him 
to  take  possession  of  such  property  by  the  fact  that  in  the  capacity  of 
stockholders  of  the  corporation  they  appeared  in  the  action  and  resisted 
such  appointment. 
An.  St.  JRbp.,  Vol..  XVIII.  —  18 
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Receivbr  has  No  Right  to  Takb  Property  from  the  Possession  of  a 
Stranger  to  the  Action;  and  an  order  directing  him  to  take  posses- 
sion of  specific  property  does  not  justify  him  in  taking  it  from  one  claim- 
ing title  paramount  to  that  of  the  parties  to  the  action. 

Writ  of  Prohibition  may  Issue  abtkr  a  Receiver  has  been  Appointed, 
if  the  court  had  no  authority  to  make  such  appointment.  The  writ 
operates  upon  the  court,  and  thereby  afifects  its  receiver,  who  is  its  officer. 

Writ  of  Prohibition  Stays  All  Proceedings  of  the  Coprt  Which  are 
NOT  Completed  and  Ended;  and  if  necessary  to  aflford  complete  and 
adequate  relief,  what  has  been  done  will  be  undone. 

Writ  of  Prohibition,  where  Anything  Remains  to  be  Done  by  the 
Court,  not  only  prevents  what  remains  to  be  done,  but  gives  complete 
relief  by  undoing  what  has  been  done.  Hence  if  a  receiver  has  got 
possession  of  property  under  a  void  judgment  or  order,  and  a  writ  of 
prohibition  afterwards  issues  to  the  court,  the  effect  of  the  writ  is  to 
require  the  receiver  to  restore  such  possession  to  the  party  from  whom 
it  was  taken.  Otherwise  the  prohibition  would  be  worse  than  no  remedy 
at  all. 

Writ  of  Prohibition  cannot  bk  Denied  merely  becacsb  the  Appli- 
cant might  have  moved  the  court  to  set  aside  the  invalid  order  or  judg- 
ment. 

Writ  of  PROHiBrnoN  mat  Issce  though  there  is  a  Remedy  by  Ap- 
peal, if  that  remedy  is  not  adequate,  as  where  a  court,  without  authority 
to  do  so,  appointed  a  receiver  and  directed  him  to  take  possession  uf 
property,  and  then  determined  that  no  appeal  could  operate  to  stay  pro- 
ceedings or  to  divest  the  receiver  of  the  right  to  take  possession  of  such 
property. 

Though  the  Writ  of  Prohibition  does  not  Issue  to  Try  Title  to 
Property,  yet  if  a  court  by  its  order  takes  property  out  of  the  posses- 
sion of  a  stranger  to  the  proceedings,  who  claims  it  as  his  own,  the  order 
is  in  excess  of  its  jurisdiction,  irrespective  of  the  actual  state  of  the  title, 
and  the  writ  of  prohibition  will  issue  to  annul  such  order. 

Writ  of  Prohibition  is  not  to  be  Refused  when  Demanded  by  a  real 
party  in  interest  bringing  himself  clearly  within  the  law.  The  court 
has  no  right  to  refuse  the  writ  on  the  ground  that  such  party  is  a  bad 
man,  and  deserves  the  punishment  he  is  threatened  with,  nor  upon  any 
other  consideration  which  appeals  to  the  mere  discretion  of  the  court  or 
judge. 

Writ  of  Prohibition. — The  jurisdiction  of  the  court  to  grant  a  peremptory 
writ  of  prohibition  may  be  exercised,  though  it  does  not  appear,  either 
by  averment  or  proof,  that  the  applicant  therefor,  before  filing  his  petition 
for  the  writ,  had  pleaded  to  the  jurisdiction  of  the  subordinate  court,  and 
that  his  plea  had  been  overruled.  The  rule  of  practice  adopted  by  the 
supreme  court  of  California  is,  that  this  writ  will  not  be  issued  until  the 
objection  to  its  want  or  excess  of  jurisdiction  has,  in  some  form,  been 

j      made  in  and  overruled  by  the  lower  court. 

Wilson  and  Wilsoit,  and  Garber,  Boalt,  and  Bishop^  for  the 
petitioners. 

William  M.  Pierson^  for  the  superior  court,  respondent. 

Sullivan  and  Sullivanf  and  W.  H.  Metaon,  for  P.  Reddy,  re- 
ceiver, respondent. 
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Beatty,  C.  J.  This  is  an  original  application  for  a  writ  of 
prohibition  to  the  superior  court  of  the  city  and  county  of 
San  Francisco,  department  No.  6,  William  T.  Wallace,  judge, 
commanding  and  directing  said  court  and  judge,  and  the  re- 
ceiver of  said  court,  Patrick  Reddy,  Esq.,  to  desist  and  refrain 
from  proceeding  or  acting  upon  or  in  pursuance  of  a  certain 
order  appointing  said  receiver. 

The  importance  of  the  case,  not  only  as  regards  the  inter- 
ests at  stake,  but  also  in  respect  to  the  questions  of  law  and 
practice  which  it  involves,  will  justify,  if  it  does  not  require,  a 
somewhat  detailed  statement  of  the  facts  out  of  which  it  arises. 

It  appears  that  in  the  month  of  November,  1888,  the  people 
of  the  state  of  California,  on  the  relation  of  the  attorney-gen- 
eral, commenced  an  action  in  said  superior  court  against  the 
American  Sugar  Refinery  Company,  a  California  corporation, 
for  the  purpose  of  forfeiting  its  charter.  The  corporation  ap- 
peared and  answered  the  complaint,  and  after  trial  the  judg- 
ment of  said  superior  court  was  pronounced,  declaring  the 
forfeiture  and  imposing  upon  the  corporation  defendant  a  fine 
of  five  thousand  dollars  and  costs  of  suit. 

The  judgment  was  rendered  January  8,  1890,  and  on  the 
same  day,  at  the  instance  of  the  attorneys  representing  the 
state,  a  rule  was  issued  and  served  requiring  said  corporation 
and  its  attorneys  to  show  cause  on  the  10th  of  January  why 
a  receiver  should  not  be  appointed  "to  take  charge  of  the 
estate  and  effects  of  the  said  defendant  corporation,  and  to 
distribute  the  same  according  to  law,  or  to  preserve  the  same 
pending  an  appeal  herein,  if  such  appeal  be  taken  herein,  on 
the  ground  that  said  defendant  corporation  has  been  dissolved 
and  has  forfeited  its  corporate  rights." 

On  the  return  day  of  the  rule,  the  corporation  appeared, 
and  the  hearing  was  continued  until  January  20th. 

Meantime  —  on  January  18th  —  the  corporation  duly 
served  and  filed  its  notice  of  appeal  to  this  court  from  the 
judgment  against  it,  and  at  the  same  time  filed  in  due  form 
a  bond  in  the  penal  sum  of  twelve  thousand  dollars  to  stay 
proceedings  on  said  judgment. 

After  hearing  the  motion  for  a  receiver,  the  judge  of  the 
superior  court  held  the  matter  under  advisement  until  Febru- 
ary 17th,  on  which  day  he  made  an  order  as  follows  (after  re- 
citing the  previous  proceedings):  — 

*'  It  is  ordered  that  Patrick  Reddy,  a  resident  of  the  city  and 
county  of  San  Francisco,  state  of  California,  be,  and  he  hereby 
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is,  appointed  receiver  of  the  propertj''  and  effects  of  the  defend- 
ant, wherever  the  same  may  be  situate,  including  the  Ameri- 
can Sugar  Refinery,  situate  at  the  southwest  corner  of  Union 
and  Battery  streets,  in  this  city  and  county,  and  its  appurte- 
nances. 

*'  It  is  further  ordered  that  the  defendant,  its  officers,  agents, 
attorneys,  servants,  and  employees,  and  all  persons  and  cor- 
porations, associations,  or  firms  holding  any  of  the  defendant's 
property  in  trust  for  said  defendant  or  its  stockholders,  do 
immediately,  upon  the  production  of  this  order,  surrender 
into  the  possession  of  said  receiver  all  the  said  property,  real, 
personal,  and  mixed,  wherever  situate,  belonging  to  said  de- 
fendant, including  all  its  books,  records,  and  papers. 

"  And  it  is  further  ordered  that  said  receiver  do  immedi- 
ately take  into  his  exclusive  possession  all  the  books,  records, 
and  papers  of  said  defendant,  and  all  the  said  property,  real, 
personal,  and  mixed,  of  the  said  defendant,  including  the  said 
American  Sugar  Refinery,  so  as  aforesaid  situate  in  said  city 
and  county,  and  hold  the  same  pending  the  appeal  from  the 
judgment  herein,  and  the  final  determination  of  the  motion 
for  new  trial,  and  until  the  further  order  of  this  court;  and 
that  said  receiver  at  once  close  the  said  refinery,  and  do  not 
dispose  of  any  of  the  said  property  of  the  said  defendant  until 
the  further  order  of  this  court. 

"It  is  further  ordered,  and  I  hereby  direct,  that  the  said  re- 
ceiver execute  to  the  state  of  California  an  undertaking,  with 
two  suflScient  sureties,  to  be  approved  by  me,  in  the  sum  of 
ten  thousand  dollars,  to  the  effect  that  he  will  faithfully  dis- 
charge the  duties  of  receiver  in  the  above-entitled  action. 

"  Dated  February  17,  1890. 

"  William  T.  Wallace,  Judge." 

On  the  same  day  a  second  order  was  made,  which,  after  re- 
citing the  one  above  quoted,  and  the  fact  that  the  receiver  had 
executed  and  filed  a  sufficient  undertaking  as  therein  required, 
and  had  taken  the  oath  and  office,  concludes  as  follows:  — 

"  Now,  therefore,  it  is  hereby  ordered  that  said  receiver  be^ 
and  he  is  hereby,  invested  with  all  the  power  and  autliority 
mentioned  and  conferred  in  said  order  hereinabove  recited,  to 
the  same  extent  as  if  the  same  were  again  here  repeated  and 
recited  at  length. 

"  Dated  February  17,  1890. 

"  William  T.  Wallace,  Judge." 
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Immediately  upon  the  issuance  of  this  order,  Mr.  Reddy 
proceeded  to  the  sugar  refinery  therein  mentioned,  which  he 
found  in  full  operation  under  the  direction  and  control  of  a 
superintendent,  foreman,  and  others  in  the  pay  and  employ- 
ment of  the  petitioners  herein,  who  claim  to  have  purchased 
the  property  and  to  have  received  a  conveyance  thereof  from 
the  American  Sugar  Refinery  Company  in  the  month  of  March, 
1889,  since  whicli  time  they  assert  that  they  have  been  in  full 
and  complete  possession  as  absolute  owners  in  their  own  ex- 
clusive right. 

Mr.  Reddy,  however,  demanded  of  those  in  charge  that  they 
should  immediately  transfer  the  possession  of  the  premises 
and  everything  connected  with  and  contained  in  the  refinery 
to  him,  as  receiver,  and  he  claims  that  on  the  evening  of  the 
17th  he  had  succeeded  in  obtaining  full  and  absolute  posses- 
sion and  control  of  the  entire  establishment.  This  claim  is 
disputed  by  the  petitioners,  and  whether  it  is  true  or  not  is 
one  of  the  principal  questions  in  the  case.  The  facts  upon 
which  its  solution  depends  will  be  reviewed  when  the  question 
is  reached.  Meantime,  and  for  the  purposes  of  this  prelimi- 
nary statement,  it  is  sufficient  to  say  that  the  petitioners  and 
the  receiver  each  claim  to  have  had  possession  of  the  refinery 
on  the  17th  of  February  and  on  the  following  day.  The  re- 
ceiver claims  that  his  possession  was  complete  and  absolute 
from  and  after  the  evening  of  the  17th.  The  petitioners  con- 
tended that,  at  most,  there  was  a  mere  scramble  for  posses- 
sion by  the  receiver  up  to  the  time  when  he  was  served  with 
notice  of  the  alternative  writ  of  prohibition  herein  on  the  after- 
noon of  February  18th. 

The  first  notice  that  the  petitioners,  or  their  employees,  had 
of  the  order  appointing  the  receiver,  and  directing  him  to  take 
possession  of  the  sugar  refinery,  was  Mr.  Reddy's  demand  for 
possession  and  pro  lamation  of  his  authority.  The  agents  in 
charge  of  the  refinery,  before  yielding  to  his  demands,  asked 
to  be  allowed  an  opportunity  of  obtaining  legal  advice  as  to 
their  rights  and  duties  in  the  matter.  This  was  conceded  by 
Mr.  Reddy,  upon  the  understanding  that  the  superintendent 
of  the  refinery  would  notify  him  at  ten  o'clock  next  morning 
what  course  he  had  decided  to  take.  Availing  themselves  of 
this  respite,  the  agents  of  petitioners  consulted  counsel,  and 
curing  the  night  of  February  17th,  affidavits  were  prepared 
upon  which  to  base  an  application  to  Judge  Wallace  for  a 
suspension  or  modification  of  his  order.     Prior  to  ten  o'clock 
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on  the  following  morning,  Mr.  Reddy  was  notified  of  this  in- 
tended application,  and  at  about  the  hour  of  ten  o'clock  he 
and  his  counsel,  and  counsel  for  petitioners,  met  Judge  Wal- 
lace at  his  chambers,  where,  at  least,  an  informal  application 
was  made  to  the  judge  for  a  stay  of  proceedings  pending  a  . 
motion  to  set  aside  or  modify  his  previous  order  directing  the 
receiver  to  take  possessior\  of  and  close  the  refinery.  What 
occurred  at  this  interview  is  one  of  the  principal  points  of  con- 
troversy in  the  case,  as  involving  a  question  of  practice  or  pro- 
cedure. The  faces  will  be  stated,  so  far  as  necessary,  when 
we  come  to  consider  that  question. 

For  the  present  it  is  sufficient  to  say  that  Judge  Wallace 
refused  to  grant  any  stay  of  proceedings  for  even  an  hour, 
unless  the  petitioners  would  at  once  desist  from  all  opposition 
to  the  receiver,  and  yield  instant  and  absolute  possession  of 
the  refinery  and  other  property.  This  condition  was  not  as- 
sented to,  and  it  was  then  agreed  between  Mr.  Reddy  and  his 
counsel,  upon  one  side,  and  counsel  for  petitioners  on  the 
other,  that  at  the  hour  of  twelve  o'clock  on  that  day  counsel 
for  Mr.  Reddy  should  be  informed  what  further  steps  the 
petitioners  had  decided  to  take,  and  whether  they  would  fur- 
ther oppose  his  claims,  as  receiver,  to  the  possession  of  the 
refinery. 

At  twelve  o'clock,  counsel  for  Mr.  Reddy  was  notified  in 
substance  that  his  right  to  the  possession  could  not  be  ad- 
mitted, and  that  his  taking  possession  would  be  opposed  so 
far  as  it  could  be  done  without  a  resort  to  actual  force  or  vio- 
lence. Meantime,  Mr.  Reddy  had  again  attempted  to  assert 
and  enforce  his  possession  and  authority  at  the  refinery,  and 
had  met  with  such  resistance  that  he  felt  it  necessary  to  re- 
sort to  the  court  for  its  aid.  He  therefore  made  and  filed  an 
affidavit  entitled  in  the  action  against  the  American  Sugar 
Refinery  Company,  in  which,  after  reciting  the  various  pro- 
ceedings and  orders  therein,  including  his  appointment  and 
qualification  as  receiver,  he  proceeded  as  follows:  — 

"That  deponent,  as  such  receiver,  entered  into  possession  of 
the  American  Sugar  Refinery,  and  the  property  therein  situ- 
ate, in  the  city  and  county  of  San  Francisco;  that  H.  C.  Mott 
and  R.  H.  Sprague  impede,  hinder,  and  delay  this  deponent 
in  the  discharge  of  his  duties  as  such  receiver,  and  refuse  to 
allow  deponent  to  take  into  his  possession  and  control  certain 
property  situate  on  the  premises  aforesaid;  that  said  parties 
last  above  named,  notwithstanding  the  receiver's  possession  of 
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said  premises,  dispute  his  right  to  said  possession,  and  resist 
the  full  enforcement  of  the  order  and  judgment  of  this  court, 
and  especially  of  the  order  hereinabove  set  forth.  Wherefore 
this  deponent  prays  this  honorable  court  to  give  its  order  and 
direction  to  the  sheriff  of  said  city  and  county  of  San  Fran- 
cisco to  enforce  the  orders  and  direction  of  this  court  as  duly 
given  and  made  in  and  by  the  order  hereinabove  set  forth, 
and  to  do  and  perform  all  acts  which  may  be  necessary  to 
place  said  receiver  in  complete  possession  of  said  American 
Sugar  Refinery,  and  all  and  singular  the  property  therein  situ- 
ated, and  the  property  of  said  defendant  of  whatever  character 
and  wherever  situated." 

Immediately  upon  the  filing  of  this  affidavit  of  the  receiver, 
and  at  about  the  hour  of  1:30,  p.  m.,  of  February  18th,  Judge 
Wallace  made  and  filed  an  order  which,  after  reciting  the  pre- 
vious proceedings,  concludes  as  follows:  — 

"Now,  you,  the  said  sheriff,  are  hereby  required  to  execute 
and  enforce  each  and  every,  all  and  singular,  the  matters  in 
said  order  appointing  a  receiver  contained,  in  so  far  as  may 
be  necessary  to  place  said  receiver  in  possession,  and  to  do 
and  perform  all  acts  which  may  be  necessary  to  place  Patrick 
Reddy,  said  receiver,  in  exclusive,  full,  and  complete  posses- 
sion of  the  land  and  premises  known  as  the  American  Sugar 
Refinery,  situated  at  the  southwest  corner  of  Union  and  Bat- 
tery streets,  in  said  city  and  county  of  San  Francisco,  and 
of  all  and  singular  the  property,  real  and  personal,  of  said 
American  Sugar  Refinery  Company,  in  said  city  and  county 
of  San  Francisco.  And  you,  said  sheriff,  are  directed  to  make 
return  of  said  order  appointing  a  receiver,  and  of  this  order, 
within  ten  days  after  your  receipt  hereof,  with  what  you  have 
done  indorsed  thereon.  William  T.  Wallace,  Judge." 

This  order,  which  the  superior  judge  and  sheriff  denomi- 
nate a  writ,  was  afterward,  on  February  28,  1890,  filed  by  the 
sheriff,  with  the  following  return  indorsed  thereon:  — 

"I,  C.  S.  Laumeister,  sheriff  of  the  city  and  county  of  San 
Francisco,  state  of  California,  certify  that  the  annexed  and 
accompanying  orders  and  writs,  issued  out  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  were  placed 
in  my  hands  at  1:45,  p.  m.,  on  Tuesday,  February  18,  1890. 
In  obedience  to  the  said  orders  and  writ,  I  proceeded  to  the 
premises  designated  therein,  and  found  Patrick  Reddy,  who 
had  theretofore  been  appointed   by  said  honorable  court  as 
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receiver  in  said  action,  in  possession  of  said  premises,  in  said 
orders  and  writ  mentioned  and  described;  that  I  found  upon 
said  premises  certain  persons  who,  I  was  informed,  were  in- 
terfering with  the  possession  and  enjoyment  of  said  premises 
by  said  receiver;  that  I  thereupon  exhibited  said  order,  and 
requested  said  persons  to  retire  from  said  premises,  and  that 
said  persons  thereupon  retired  from  said  premises  descril)ed 
in  said  writ  and  order,  and  thereupon  left  said  Patrick  Reddy 
in  the  peaceful  and  undisturbed  and  undisputed  possession  of 
the  land  and  premises  known  as  the  American  Sugar  Refinery, 
situated  at  the  soutliwest  corner  of  Union  and  Battery  streets, 
in  said  city  and  county,  with  the  appurtenances  thereto  belong- 
ing, and  the  fixtures  therein,  and  all  property,  real  and  per- 
sonal, appertaining  thereto;  that  I  also  found  said  receiver  in 
possession  of  the  office  of  the  American  Sugar  Refinery  Com- 
pany at  No.  220  California  Street,  and  I  left  him  in  possession 
thereof;  that  I  also  found  said  receiver  in  possession  of  an 
office  and  premises  situated  in  tlie  second  story  of  a  building. 
No.  124  California  Street,  which  said  office  and  premises  were 
designated  with  the  name  the  American  Sugar  Refinery 
Company,  and  I  left  said  receiver  in  absolute  possession  of 
said  premises  last-above  described,  and  all  of  the  premises 
and  property  hereinabove  mentioned  and  described;  that  all 
of  said  actions  and  proceedings  done,  had,  and  performed  by 
me,  under  and  in  obedience  to  said  orders  and  writ,  were 
done,  had,  and  performed,  and  completed  at  and  before  the 
hour  of  three  o'clock,  p.  m.,  of  said  eighteenth  day  of  Febru- 
ary, 1890." 

While  these  proceedings  by  and  on  behalf  of  the  receiver 
were  in  progress,  the  petitioners  were  applying  here  for  a  writ 
of  prohibition,  and  about  the  hour  of  two  o'clock,  p.  m.,  Febru- 
ary 18th,  an  order  for  the  issuance  of  an  alternative  writ  was 
made  and  filed. 

The  writ  issued  in  pursuance  of  our  order  was  served  on  the 
receiver  about  3:30  o'clock,  p.  m.,  and  upon  Judge  Wallace 
about  six  o'clock,  p.  m. 

In  their  petition  for  the  writ,  the  petitioners  set  out  the 
whole  proceedings  in  the  case  of  the  People  v.  American  Sugar 
Refinery  Co.  down  to  and  including  the  order  appointing  the 
receiver,  and  the  order  supplementary  thereto.  They  allege 
that  ever  since  the  twenty-first  day  of  March,  1889,  they  have 
been  the  owners  in  fee-simple  in  their  own  right  of  the  several 
tracts  and  parcels  of  land  in  San  Francisco,  which  they  spe- 
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cifically  describe,  and  upon  which  are  situate  the  sugar  refinery 
and  the  various  shops  and  ofBces  appertaining;  that  ever  since 
said  date  they  have  been  carrying  on  in  said  buildings  the 
business  of  refining  sugars  for  sale  in  the  markets  of  Califor- 
nia and  elsewhere;  that  they,  also,  have  offices,  furniture, 
books,  and  other  personal  property  used  by  them  in  and  about 
said  business;  that  they  do  not  use,  hold,  or  possess  said  prop- 
erty, or  any  part  thereof,  in  trust  for  the  use  or  benefit  of  the 
American  Sugar  Refining  Company,  the  defendant  in  the 
action  referred  to,  or  any  of  its  directors,  trustees,  creditors, 
or  stockholders,  but  solely  for  themselves,  and  for  their  own 
exclusive  use  and  benefit,  and  have  ever  since  said  thirty-first 
day  of  March,  1889,  been  in  the  quiet  and  peaceable  posses- 
sion of  the  same,  claiming  title  thereto  and  the  exclusive 
ownership  thereof;  that  since  September,  1889,  Henry  C.  Mott 
has  been  the  general  agent  and  attorney  in  fact  of  the  peti- 
tioners, in  actual  charge  and  custody  of  all  of  said  property, 
and  duly  authorized  to  conduct  said  business. 

They  then  allege  the  demands  of  Reddy  to  be  let  into  the 
possession  of  said  property,  their  refusal  and  resistance,  the 
damage  that  would  result  from  a  stoppage  of  the  works,  and 
that  Reddy  is  threatening  to  cause  the  arrest  of  said  agent 
and  the  superintendent  of  the  works  for  contempt  of  the  su- 
perior court  in  resisting  the  said  order. 

They  further  allege  that  they  have,  through  their  said  agent, 
Henry  C.  Mott,  respectfully  presented  the  foregoing  facts  to 
said  superior  court,  and  called  its  attention  to  the  excess 
of  jurisdiction  by  it  committed  in  making  said  order,  and  in 
directing  said  receiver  to  enter  upon  and  take  possession  and 
control  of  their  said  property;  and  that  they  have  requested 
said  court  to  modify  its  said  order  so  as  to  direct  him  to  bring 
a  proper  action  for  the  recovery  of  said  property  instead  of  tak- 
ing possession  without  action,  which  request  they  say  said 
superior  court  has  denied. 

They  further  allege  that  said  orders,  so  far  as  they  authorize 
the  receiver  to  take  the  property  in  their  possession  and 
claimed  by  them,  are  beyond  the  power  and  jurisdiction  of 
the  court  and  in  violation  of  their  rights;  that  they  are  not 
parties  to  said  action  of  the  people  against  said  American 
Sugar  Refinery  Company,  nor  did  they  make  any  appearance 
or  participate  in  any  respect  in  said  action. 

They  further  allege  that,  after  said  judgment  against  the 
Sugar  Refinery   Company,   said   company,   on   the    18th   of 
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January,  1890,  had  taken  and  perfected  an  appeal  therefrom 
to  this  court,  and  had  filed  an  undertaking  sufficient  to  stay 
the  execution  thereof. 

And  averring  that  they  have  no  plain,  speedy,  or  adequate 
remedy  against  said  proceedings  of  the  superior  court  in  or- 
dinary course  of  law,  they  pray  "  that  a  writ  of  prohibition 
herein  may  be  issued  to  said  superior  court  of  the  city  and 
county  of  San  Francisco,  department  No.  6,  and  the  judge 
thereof,  commanding  and  directing  said  court,  and  said 
judge,  and  also  its  said  receiver,  Patrick  Reddy,  to  desist  and 
refrain  from  further  proceedings  upon  the  order  aforesaid 
appointing  its  said  receiver,  and  from  exercising  any  of  the 
powers  in  said  order  granted  with  regard  to  any  property  in 
the  possession  of  said  Havemeyers  and  Elder  through  their 
agents  or  employees,  and  especially  said  sugar  refinery,  and 
from  interfering  with  or  disturbing  the  possession  and  control 
of  the  said  Havemeyers  and  Elder  of  the  said  sugar  refinery, 
or  any  other  property  by  them  possessed  and  claimed  in  their 
own  right." 

The  order  made  by  us  upon  the  filing  of  this  petition  di- 
rected the  issuance  of  an  alternative  writ  of  prohibition  to 
department  No.  6  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  and  to  Hon.  W.  T.  Wallace,  judge  of  said 
court,  in  accordance  with  the  prayer  of  the  petition,  "com- 
manding said  court  and  judge,  either  through  said  Patrick 
Reddy,  receiver,  or  otherwise,  from  taking  possession  of  or  in- 
terfering with  the  possession  or  control  by  said  Havemeyers 
and  Elder,  through  their  agents,  or  otherwise,  of  any  property, 
real  or  personal,  in  their  possession,  and  claimed  by  them  in 
their  own  right,  and  especially  of  the  said  property  situate  on 
the  southwest  corner  of  Union  and  Battery  streets,  in  said  city 
and  county,  and  the  refinery  situate  thereon,  or  from  interfer-* 
ing  with  the  agents  and  employees  of  said  Havemeyers  and 
Elder  in  the  conduct  of  the  business  of  the  same,  or  from  ex- 
ercising any  of  the  powers  granted  to  said  receiver  in  the  order 
appointing  him,  so  far  as  enforcing  the  same  is  concerned 
against  said  Havemeyers  and  Elder." 

Said  order  further  directed  said  court  and  judge  to  show 
cause  on  March  3d  why  said  prohibition  should  not  be  made 
absolute  and  perpetual,  and  that  in  the  mean  time,  until 
further  ordered,  "all  proceedings  in  said  action  upon  the 
said  order  so  appointing  said  receiver  be  stayed,  so  fur  as  the 
Baid  Havemeyers  and  Elder,  and  the  property,  real  and  per- 
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Bonal,  in  their  possession  at  the  time  said  order  was  made  ap- 
pointing said  receiver,  are  concerned." 

The  writ  issued  in  pursuance  of  this  order,  in  the  name  of 
the  people  and  under  the  seal  of  the  court,  was,  in  substance, 
a  repetition  of  the  order,  with  some  amplification  of  its  terms, 
and  not  only  the  writ,  but  copies  of  the  order  and  petition 
upon  which  it  was  founded,  were  served  at  the  hours  above 
mentioned  on  Judge  Wallace  and  Mr.  Reddy. 

On  February  25th,  which  was  prior  to  the  day  upon  which 
the  respondent  was  required  to  show  cause  against  the  prohibi- 
tion, affidavits  were  filed  on  behalf  of  the  petitioners,  alleging 
that  the  respondent  and  the  receiver  had  committed  a  con- 
tempt of  this  court  in  proceeding  under  said  order  appointing 
the  receiver  contrary  to  the  injunction  contained  in  our  order 
for  the  writ  of  prohibition;  whereupon  we  made  and  directed 
to  be  served  upon  Judge  Wallace  and  Mr.  Reddy  another 
order,  in  which,  after  reciting  the  substance  of  the  charge  con- 
tained in  said  affidavits,  we  commanded  them  to  show  cause, 
on  March  3d,  why  they  should  not  be  adjudged  guilty  of  con- 
tempt, and  why  the  receiver  should  not  be  compelled  to  with- 
draw and  retire  from  the  sugar  refinery,  and  make  restitution 
of  the  personal  property  which  he  had  taken  into  his  posses- 
sion. 

On  March  3,  1890,  Judge  Wallace  and  Mr.  Reddy  appeared 
and  answered  in  both  proceedings,  —  the  prohibition  and  the 
contempt, — and  they  were  heard,  argued,  and  submitted  to- 
gether. 

It  is  not  necessary  in  this  connection  to  set  forth  in  detail 
the  matters  contained  in  the  answers  of  the  respondent  and 
the  receiver.  It  is  sufficient  to  say  that  the  answer  of  Judge 
Wallace  contains  denials  and  averments,  upon  which  he  claims 
that  his  power  and  jurisdiction  to  appoint  a  receiver  of  the 
property  of  the  American  Sugar  Refinery  is  complete,  and  also 
that  he  had  the  like  power  and  jurisdiction  in  the  action 
against  the  corporation  to  command  and  authorize  the  receiver 
to  take  the  specific  property  described  in  his  order,  notwith- 
standing it  was  in  possession  of  tlie  petitioners,  under  claim 
of  exclusive  ownership. 

As  to  the  matter  of  contempt.  Judge  Wallace  takes  the 
position  that  the  effect  of  our  order  for  and  writ  of  prohibition 
was  simply  to  tie  his  hands  and  shut  his  mouth,  so  that  he 
could  not,  without  a  violation  of  its  terms,  give  any  order  or 
direction  to  the  receiver  whatsoever,  or  in  any  manner  inter- 
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fere  with  his  proceedings;  and  he  shows  that  he  strictly  ad- 
hered to  this  role  of  inaction.  Mr.  Reddy  says  that  he  and 
his  counsel  construed  our  order  and  writ  in  the  same  way,  so 
far  as  it  affected  Judge  Wallace,  and  therefore  that  he  refrained 
from  seeking  any  advice  or  direction  from  the  superior  court 
as  to  his  own  duties  in  the  premises,  relying  in  that  matter 
wholly  upon  the  advice  of  counsel,  which  he  followed  in  good 
faith. 

He  says  that  he  was  advised  —  and  that  such  was  his  own 
opinion  —  that  the  effect  of  the  writ  and  order  upon  him  was 
to  confine  him  to  the  exact  position  in  which  they  found  him 
at  the  moment  they  were  served.  He  contends  that  when  the 
writ  and  order  were  served  on  him,  he  was  in  complete  and 
absolute  possession,  to  the  exclusion  of  petitioners,  of  the 
sugar  refinery,  ofiices,  shops,  machinery  and  supplies,  books, 
paperf  etc.,  engaged  in  working  up  about  fifty  thousand  dol- 
lars' worth  of  sugar  then  in  solution,  preparatory  to  shutting 
down  the  works,  and  that  he  did  nothing  except  to  retain  the 
possession  which  he  had,  and  to  shut  down  the  works  as  soon 
as  possible. 

From  this  general  statement  of  the  case,  the  nature  of  the 
questions  to  be  decided  is  suflficiently  shown. 

We  have  nothing  whatever  to  do  with  any  question  as  to 
the  validity,  correctness,  or  propriety  of  the  judgment  of  fine 
and  forfeiture  pronouced  against  the  American  Sugar  Refinery 
Company  in  the  action  instituted  by  the  attorney-general  in 
behalf  of  the  people  of  the  state.  For  all  the  purposes  of  this 
case  that  judgment  is  assumed  to  be  absolutely  just  and 
valid,  though  suspended  by  the  appeal. 

But  conceding  the  perfect  validity  of  that  judgment,  the 
question  remains,  whether  the  superior  court  had  any  juris, 
diction  to  make  the  order  appointing  the  receiver  and  direct- 
ing him  to  take  specific  property  from  the  possession  of  the 
petitioners,  who  were  not  parties  to  the  action,  and  were  claim- 
ing said  property  in  their  own  right. 

Subordinate  to  this  main  question  are  a  variety  of  others, 
which  have  been  elaborately  discussed  by  counsel;  as,  for  in- 
stance, whether  prohibition  is  the  proper  remedy  when  the 
court  has  exceeded  its  jurisdiction  in  appointing  a  receiver; 
whether,  conceding  it  to  be  the  proper  remedy  in  such  case, 
the  petitioners  have  complied  with  the  necessary  conditions  of 
its  issuance;  whether  the  court  should  not,  in  the  exercise  of 
its  discretion,  refuse  its  aid  to  these  petitioners,  even  if  they 
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have  proceeded  correctly  in  the  matter  of  practice,  and  this 
not  only  because  they  have  other  plain,  speedy,  and  adequate 
remedies,  in  the  ordinary  course  of  law,  but  principally  be- 
cause they  are  particeps  criminis  with  the  corporation  in  the 
misconduct  for  which  its  charter  has  been  forfeited. 

There  are  still  other  questions  involved  in  the  matter  of  the 
prohibition,  and  then  there  are  the  questions  arising  in  the 
proceeding  for  contempt. 

We  shall  proceed  to  discuss  such  of  these  points  as  we 
deem  material,  in  about  the  order  in  which  they  have  been 
stated. 

And  first  as  to  the  power  of  the  superior  court  to  make  the 
order  complained  of. 

The  appointment  of  receivers  and  their  powers  and  duties 
are  regulated  by  sections  664  et  seq.  of  the  Code  of  Civil  Proce- 
dure. It  is  therein  provided  that  a  receiver  may  be  appointed 
by  the  court  in  which  an  action  is  pending,  or  by  the  judge 
thereof,  in  various  cases,  and  among  others: — 

"  5.  In  the  cases  where  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights." 

It  is  not  necessary  to  refer  to  other  grounds  for  the  exercise 
of  the  power  of  appointment,  because  it  is  distinctly  admitted 
by  respondent  and  his  counsel  that  the  order  here  in  question 
finds  its  sole  support  in  the  clause  just  quoted.  The  learned 
judge  of  the  superior  court,  respondent  here,  in  ruling  upon 
the  motion  for  a  receiver,  prepared  and  filed  a  written  opinion, 
to  which  we  have  been  referred  as  containing  the  essence  of 
the  argument  on  his  behalf  respecting  the  question  under 
consideration,  and  we  know  of  no  better  way  to  state  the  posi- 
tion for.  which  he  contends  than  to  quote  the  opinion  in  full. 
It  is  as  follows: — 

"  It  was  lately  decided  here  that  the  corporation  defendant 
had  grossly  abused  its  corporate  franchise,  —  united  itself  with 
the  Sugar  Refinery  Company  in  maintaining  a  monopoly  of 
the  article  of  refined  sugar,  destroying  competition  in  its  pro- 
duction, deteriorating  its  quality,  and  arbitrarily  increasing 
its  cost  to  consumers.  Judgment  of  forfeiture  of  its  corporate 
charter  and  the  imposition  of  a  fine  of  five  thousand  dollars 
followed. 

"  The  attorney-general  now  applies  for  the  appointment  of 
a  receiver  of  the  corporate  estate  and  eff'ects. 

**  1.  It  is  to  be  observed,  in  limine,  that  the  application  for  a 
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receiver  in  a  case  of  this  impression  is  not  to  be  dealt  with  aa 
one  made  to  a  court  of  equity  in  the  exercise  of  its  preventive 
jurisdiction. 

"The  proceeding  is  for  a  forfeiture.  That  circumstance 
would  of  itself  be  fatal  to  an  application  made  to  a  court 
of  equity  for  a  receiver;  for  equity  never,  under  any  circum- 
stances, lends  its  aid  to  enforce  a  forfeiture  or  penalty,  or  any- 
thing in  the  nature  of  either. 

"As  observed  by  Chancellor  Kent  in  Livingston  v.  TompJcins, 
4  Johns.  Ch.  431,  8  Am.  Dec.  598:  *It  may  be  laid  down  as  a 
fundamental  doctrine  of  the  court  that  equity  does  not  assist 
the  recovery  of  a  penalty  or  forfeiture,  or  anything  of  the  na- 
ture of  a  forfeiture.' 

"The  proceeding  is  now,  as  in  its  inception,  distinctively  at 
law,  and,  as  observed  by  the  learned  council  for  the  defend- 
ant, 'without  a  single  incident  of  a  court  of  equity  connected 
with  it';  the  information  in  the  nature  quo  warranto  with 
which  it  began,  the  judgment  which  followed,  and  the  present 
application  for  a  receiver,  are  but  the  successive  steps  taken 
in  an  action  at  law,  and  therefore  to  be  governed  by  rules  of 
mere  law,  and  wholly  irrespective  of  equitable  consideration. 

"  Whether  the  receiver  shall  be  appointed  is  dependent  upon 
a  statutory  condition  of  fact,  —  the  fact  that  the  corporation 
has  forfeited  its  corporate  rights. 

"The  Code  of  Civil  Procedure,  section  564,  so  far  as  perti- 
nent to  the  case,  is  as  follows:  'A  receiver  may  be  appointed 
....  when  a  corporation  ....  has  forfeited  its  corporate 
rights.'  And  that  the  defendant  is  precisely  in  that  category 
is  the  purport  of  the  decision  already  rendered. 

"  Under  the  New  York  code,  sections  1798-1801,  a  receiver 
is  provided  for  in  the  judgment  itself;  under  the  California 
code,  by  an  order  entered  subsequent  to  judgment.  The  dif- 
ference is  practically  but  one  of  sequence;  the  principle  com- 
mon to  both  statutes  is,  that  an  ascertained  forfeiture  implies 
a  receiver.  So  it  was  substantially  ruled  in  New  York,  in 
1865,  —  the  statute  of  that  state  being  then  much  the  same  as 
ours,  —  in  Peoiile  v.  Washington  Ice  Co.,  18  Abb.  Pr.  383,  that 
an  application  for  a  receiver,  made  by  the  attorney-general 
before  forfeiture  ascertained,  was  preinature,  and  not  to  be 
entertained  by  the  court. 

"Recurring,  then,  to  the  statute  of  this  state  (Code  Civ. 
Proc,  sec.  564),  the  language  is,  that  upon  forfeiture  a  receiver 
may  be  appointed,  etc.     Now,  though  the  word  '  may  '  is  bui 
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permissive  in  ordinary  signification,  it  here  means  'must,*  — 
a  receiver  must  be  appointed,  etc.  That  this  is  the  settled 
rule  of  interpretation  is  pointed  out  in  Potter's  Dwarris  on 
Statutes,  text  and  note,  page  220.  It  is  there  said  as  follows: 
'"May,"  in  a  statute,  means  "must"  whenever  ....  the 
public  have  an  interest  in  having  the  act  done  which  is  au- 
thorized by  such  permissive  language';  again:  'Words  of 
permission  shall,  in  certain  cases,  be  obligatory;  when  a  stat- 
ute directs  the  doing  of  a  thing  for  the  sake  of  justice,  the 
word  "  may  "  means  "  shall."'  So  in  Newhurgh  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch.  113,  9  Am.  Dec.  274,  Chancellor  Kent 
observed  as  follows:  *And  in  respect  to  statutes,  the  rule  of 
construction  seems  to  be  that  the  word  "  may  "  means  " must" 
or  "shall,"  ....  in  cases  when  the  public  interest  and  rights 
are  concerned,  and  when  the  public  have  a  claim  de  jure  that 
the  power  shall  be  exercised.' 

"That  the  public  have  an 'interest,' that  the  doing  of  a 
particular  thing  is  '  for  the  sake  of  justice,'  —  change  '  may  '  to 
*must';  convert  a  word  of  permission  to  one  of  obligation. 
This  principle  is  peculiarly  applicable  to  the  circumstances  of 
this  case. 

"  To  guard  the  public  interest  and  vindicate  justice  is  the 
distinctive  purpose  of  this  proceeding  by  the  attorney-general; 
to  maintain  that  a  corporation,  as  being  but  a  creature  of  the 
law,  must  obey  the  law, — cannot  be  permitted  to  violate  it 
with  impunity;  that  its  stockholders  must  respect  the  obli- 
gation they  assume  to  the  public  when  they  sought  and  ac- 
cepted their  franchise  at  the  hands  of  that  public;  that  they 
must  observe  the  policy  upon  which  the  commercial  police 
power  of  the  state  proceeds,  —  the  policy  which,  notoriously 
disfavoring  restraint  of  trade,  absolutely  forbids  corporations 
to  embark  in  monopoly  in  an  article  classed  among  the  neces- 
saries of  human  life,  —  these  features  characterize  this  as  a 
case  of  grave  public  interest,  and  one  in  the  vindication  of 
which  the  court  is  bound  to  employ  all  the  powers  provided 
by  the  law,  one  of  which  is  the  power  to  appoint  a  receiver  of 
the  estate  and  effects  of  the  delinquent  corporation. 

"  2.  Nor  is  this  conclusion,  founded,  as  it  is,  upon  the  text  of 
the  Code  of  Civil  Procedure  already  referred  to,  inconsistent 
with  section  400  of  the  Civil  Code,  to  the  effect  that  stock- 
holders in  a  dissolved  corporation  may,  in  the  discretion  of 
the  court,  be  permitted  to  administer  and  wind  up  its  busi- 
ness affairs* 
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**  In  my  judgment,  this  provision  has  reference  only  to  cases 
of  voluntary  corporate  dissolution.  A  similar  provision  is 
found  in  the  Revised  Statutes  of  the  state  of  New  York  (3769, 
sec.  77),  and  is  there  limited  to  cases  of  voluntary  dissolution, 
as  in  the  nature  of  things  it  ought  to  he  here,  under  the  true 
construction  of  our  statute. 

"In  cases  of  voluntary  corporate  dissolution,  the  stock- 
holders are  without  fault,  —  or  may  be,  —  therefore  the  court 
has  a  discretion  to  permit  them  to  hold  and  distribute  the  cor- 
porate assets;  but  this  is  not  such  a  case.  Here  the  corporate 
franchise  has  not  been  voluntarily  surrendered,  hut  has  been 
forfeited  because  of  the  misconduct  of  the  entire  body  of  the 
stockholders  already  ascertained,  —  in  fact  become  the  distinct 
ground  upon  which  the  forfeiture  proceeds. 

"For,  as  pointed  out  in  my  opinion  heretofore  filed  in  this 
case,  the  judgment  in  this  action,  thougli  in  form  one  against 
the  corporation,  is  in  fact  against  the  stockholders,  who,  as 
there  said,  were  the  actual  owners  of  the  corporate  franchise 
a  forfeiture  of  which  was  adjudged.  The  misconduct  by  which 
the  corporate  charter  was  lost  was  therefore  the  misconduct 
of  the  stockholders  sued  and  making  defense  here  by  their 
corporate  name, — American  Sugar  Refinery  Company. 

"As  observed  by  Mr.  Chief  Justice  Nelson  in  People  v. 
Kingston  and  M.  Turnpike  Road  Co.,  23  Wend.  205,  35  Am. 
Dec.  551:  'Though  the  proceedings  by  information  be  against 
the  corporate  body,  it  is  the  acts  or  omissions  of  the  individ- 
ual corporators  that  are  the  subject  of  the  judgment  of  the 
court.  The  powers  and  privileges  are  conferred  and  the  con- 
ditions enjoined  upon  them;  they  obtained  the  grant  and 
agreed  to  perform  the  conditions,'  etc. 

"Upon  this  view  it  would  indeed  have  been  somewhat  sin- 
gular had  the  Civil  Code  conferred  upon  stockholders  thus 
convicted  of  the  breach  of  one  important  trust  the  immediate 
exercise  of  another  trust,  and  one  in  itself  of  no  slight  im- 
portance,—  the  trust  of  administering  and  distributing  the 
assets  of  the  dissolved  corporation.  Such  inconsistency  is  not 
to  be  attributed  to  that  code.  Beside,  it  will  be  seen,  upon 
looking  into  the  decisions  at  large,  that  such  a  practice  has 
never  been  pursued  by  the  courts.  Stockholders  whose  ascer- 
tained misconduct  has  already  operated  a  forfeiture  of  the 
corporate  franchise  have  never  been  permitted  to  assume  the 
administration  of  the'  corporate  assets.  Even  in  cases  of 
voluntary  dissolution, —  cases  in  which  no  malfeasance  of  the 
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stockholders  appeared,  —  inquiry  has  often  been  made  by  the 
court  as  to  whether  the  dissolution  had  in  point  of  fact  been 
brought  about  by  the  misfeasance  or  mismanagement  of  the 
particular  person  seeking  to  become  a  trustee  of  the  corporate 
affairs.  I  must  therefore  decline  to  permit  the  offending 
stockholders  here,  or  their  nominees,  to  become  the  trustees 
of  the  corporate  assets. 

"  3.  But  one  other  question  remains  to  be  considered,  which 
will  now  be  stated. 

"An  appeal  from  the  judgment  of  forfeiture  has  been  taken, 
—  taken  and  perfected  in  such  a  form  as  to  stay  the  judg- 
ment, pending  the  appeal,  if  that  be  possible.  The  judgment 
was  rendered  here  on  the  sixth  day  of  January;  on  the  8th, 
this  application  for  a  receiver  was  made,  and  set  down  for 
hearing  on  the  10th;  was  actually  heard  on  the  twentieth  day 
of  January;  the  appeal  was  taken  on  the  18th,  while  the  ap- 
plication was  yet  pending,  and  some  two  days  before  it  was 
submitted  for  decision. 

"It  is  now  claimed  that  the  judgment  is  stayed  by  the  ap- 
peal, and  that,  as  a  consequence  of  such  stay,  the  power  of  the 
court  to  appoint  a  receiver  has  ceased. 

"  But,  in  my  opinion,  no  appeal,  in  whatever  form  it  be 
taken,  can  operate  a  present  stay  of  a  judgment  of  the  char- 
acter of  the  one  rendered  in  this  case.  To  hold  that  it  can  is 
to  imply  that  a  corporation  already  dissolved  for  ascertained 
corporate  abuses  may  by  this  means  practically  rehabilitate 
itself  at  pleasure,  —  resume  its  proper  corporate  existence, — 
despite  the  judgment,  and  so  continue  its  misemployment  of 
its  franchise  for  an  indefinite  period  of  time.  The  correctness 
of  a  construction  leading  to  such  results  may  well  be  doubted. 

*'  But  waiving  this,  and  assuming  that  the  judgment  has 
been  stayed  by  the  appeal  taken,  it  would  not  follow  that  the 
authority  to  appoint  has  been  superseded  because  of  the  ap- 
peal. The  subject  of  appeals,  as  well  as  their  effect  when 
taken,  is  governed  by  the  Code  of  Civil  Procedure  (sec.  946). 
An  appeal  'stays  all  further  proceedings  ....  upon  the 
judgment,  ....  or  upon  the  matters  embraced  therein; 
....  but  the  court  ....  may  proceed  upon  any  other  mat- 
ter embraced  in  the  action,'  etc. 

"That  the  appointment  of  a  receiver  is  a  matter  *  embraced 
in  the  action  '  has  already  been  pointed  out  in  connection  with 
section  564  of  the  same  code;  the  appeal  from  the  judgment 
does  not  suspend  the  power   to  appoint,  unless  the  appoint- 
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ment  be  a  matter  embraced  in  the  judgment,  which  it  is  not 
(as  upon  inspection  of  the  judgment  will  appear),  or  is  itself 
distinctively  a  proceeding  '  upon  the  judgment.'  That  the 
appointment  of  a  receiver  in  a  cause  is  not  a  proceeding  upon 
the  judgment  in  that  cause,  but  is  merely  ancillary  in  char- 
acter, is  understood  to  have  been  often  ruled  in  our  courts. 
It  is  not  necessary  for  me,  however,  to  cite  the  cases  nor  to 
enter  now  upon  an  analysis  of  the  text  of  the  statute,  because 
I  consider  the  recent  ruling  in  Baughman  v.  Superior  Court, 
72  Cal.  572,  as  directly  in  point  in  support  of  the  power.  An 
appeal  from  the  judgment  had  been  taken  in  that  case,  yet 
the  authority  of  the  court  over  the  general  subject  of  receiver- 
ship appears  to  have  been  upheld,  notwithstanding  the 
pending  appeal  from  the  judgment.  In  that  case  it  was 
the  power  to  remove  which  was  immediately  in  question; 
here  it  is  the  power  to  appoint;  but  these  powers  must  co- 
exist; any  construction  of  the  statute  which  would  uphold 
either  must  necessarily  uphold  the  other. 

"  The  conclusion  reached  is,  that  the  application  must  be 
granted,  and  a  receiver  appointed;  an  order  to  that  effect  will 
now  be  entered.  William  T.  Wallace,  Judge. 

"  Dated  February  17,  1890." 

As  we  cannot  accept  the  conclusions  reached  in  this  opinion, 
we  will  state  as  briefly  as  possible  in  what  we  think  their  un- 
soundness consists. 

The  assumption  which  forms  the  basis  of  the  entire  argu- 
ment is,  that  the  appointment  of  a  receiver  to  administer  its 
assets  is  one  of  the  penalties  designed,  and  in  efiect  pre- 
scribed, by  the  legislature  as  part  of  the  punishment  to  be 
visited  upon  the  stockholders  of  a  corporation  which  by  any 
misconduct  of  its  own  has  incurred  a  forfeiture  of  its  charter. 

There  is,  in  our  opinion,  little  to  justify  this  assumption, 
even  in  the  statutes  of  New  York,  upon  the  supposed  construc- 
tion of  which  so  mush  reliance  is  placed.  But  if  such  were 
the  declared  or  plainly  implied  policy  of  that  state,  the  sig- 
nificant fact  remains,  that  our  statutes  not  only  contain  no 
semblance  of  such  a  declaration,  but  that  our  legislature,  in 
framing  the  law  of  this  state,  while  looking  to  the  statutes 
and  codes  of  New  York  for  a  model  and  guide,  has  deliber- 
ately rejected  every  provision  from  which  such  an  implication 
might  arise,  and  in  place  thereof  has  substituted  one  of  oppo- 
site import. 

In  order  to  a  due  appreciation  of  the  force  and  meaning  of 


June,  1890.]     Havemeyer  v.  Superior  Court.  211 

these  statutes,  it  is  necessary  to  consider,  for  a  moment,  the 
subject  with  which  they  deal. 

When  a  corporation  ceases  to  exist,  from  whatever  cause, 
whether  from  lapse  of  time,  voluntary  dissolution,  or  judgment 
of  forfeiture  for  neglect  or  abuse  of  its  powers,  it  necessarily 
results  that  its  property  is  left  to  be  disposed  of  according  to 
law.  Even  in  tliose  times  when  the  doctrine  prevailed  that 
such  of  its  property  as  did  not  revert  to  its  grantors  was  for- 
feited or  escheated  to  the  crown,  some  officer  exercising  a  gen- 
eral authority  under  the  common  law  or  statutes,  or  invested 
with  a  special  authority  for  the  occasion,  was  charged  with 
the  duty  of  collecting  the  assets  for  the  benefit  of  the  king,  or 
his  donee;  and  since  it  has  come  to  be  recognized  everywhere 
that  upon  the  dissolution  of  a  trading  corporation,  its  prop- 
erty neither  reverts  to  its  grantors  nor  escheats  to  the  state, 
but  belongs,  after  payment  of  its  debts,  to  those  who  were 
stockholders  at  the  date  of  dissolution,  the  appointment  of 
some  officer  with  the  same  or  more  minutely  defined  authority 
is  a  recognized  necessity.  Some  means  must  be  provided  for 
winding  up  the  corporation  and  distributing  its  assets  accord- 
ing to  the  equitable  rights  of  those  interested.  In  the  absence 
of  any  statute  regulating  the  matter,  a  court  of  equity  would 
have  the  undoubted  right,  in  a  proper  proceeding  instituted  by 
a  creditor  or  a  stockholder,  to  appoint  a  receiver  to  administer 
the  property.  But  in  many  of  the  states,  statutes  have  been 
passed  expressly  providing  for  the  appointment  of  receivers,  or 
trustees  exercising  the  same  functions,  though  sometimes 
called  by  other  names.  In  all  cases  it  is  made  their  duty  to 
collect  the  assets,  pay  the  debts,  and  distribute  the  surplus 
pro  rata  to  the  stockholders.  As  this  is  precisely  what  a  court 
of  equity  would  have  done  in  the  absence  of  a  statute,  it  is  to 
be  inferred  that  the  motive  of  such  legislation  has  been  to  ac- 
complish some  other  object, —  some  object,  that  is  to  say,  for 
which  express  legislation  was  necessary.  .This  inference  is 
fully  justified  and  amply  borne  out  by  reference  to  the  differ- 
ent statutes.  They  seem  to  have  been  enacted  with  the  object, 
in  some  instances,  of  abrogating  the  old  law  of  forfeiture,  and 
reversion;  in  others,  of  committing  the  administration  toother 
courts  than  courts  of  equity;  m  others,  to  provide  general  and 
uniform  rules  of  procedure,  as  to  givmg  notice  to  creditors,  etc., 
to  take  the  place  of  rules  of  court  and  specific  orders  to  be 
made  by  the  chancellor  in  each  particular  case;  in  others,  to 
keep  the  matter  out  of  the  courts  altogether,  as  by  allowing 
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the  dissolved  corporation  to  continue  its  existence  for  a  term 
for  purposes  of  liquidation,  but  for  no  other  purpose.  The 
whole  mass  of  this  legislation  seems  to  be  pervaded  by  the  one 
idea  of  simplifying,  expediting,  and  cheapening  the  means  of 
accomplishing  the  one  object  of  transferring  to  the  stockhold- 
ers of  a  defunct  corporation  their  full  share  of  its  surplus 
assets.  There  is,  from  begining  to  end,  no  suggestion  of  added 
penalties  or  punishment  after  death. 

Now,  to  revert  to  the  New  York  statutes  in  force  at  the  date 
of  the  decision  in  People  v.  Washington  Ice  Co.,  18  Abb,  Pr.  382, 
cited  in  the  opinion  of  Judge  Wallace.  They  provided,  as 
ours  do,  for  both  voluntary  and  involuntary  dissolution  of 
corporations,  and  in  express  terms  directed  the  appointment 
of  receivers  in  all  cases,  whether  voluntary  or  involuntary; 
they  also  contained  minute  and  specific  directions  as  to  the 
duties  of  receivers,  notice  to  creditors,  fees  and  commissions, 
settlement  of  accounts,  etc.,  very  similar  to  our  statutes  regu- 
lating the  proceedings  of  executors  and  administrators. 

The  object  of  such  legislation  is  apparent,  and  clearly  it  is 
not  the  infliction  of  penalties,  but  merely  the  conservation  of 
rights. 

In  view  of  these  provisions  of  the  New  York  statute,  it  is 
difficult  to  see  how  the  general  principle  can  be  deduced,  from 
the  decision  referred  to,  that  "  an  ascertained  forfeiture  implies 
a  receiver."  That  was  not  the  question  litigated  in  the  case, 
and  was  not  decided.  The  point  decided  was,  that  in  an 
action  to  forfeit  a  charter  a  receiver  could  not  be  appointed 
until  after  judgment  dissolving  the  corporation;  in  other 
words,  that  there  is  no  forfeiture  in  the  sense  of  the  statute 
until  the  judgment  of  dissolution  is  entered.  All  that  this 
implies  is,  that  after  judgment  a  receiver  may,  not  that  he 
must,  be  appointed,  and  therefore  the  implication  falls  short 
of  what  the  statute  under  consideration  expressly  enjoined, 
viz.,  that  it  should  be  "the  duty  of  the  attorney-general,  im- 
mediately after  the  rendition  of  such  judgment  [of  forfeiture], 
to  institute  proceedings  for  that  purpose"  (the  appointment 
of  a  receiver):   Voorhies's  Code,  sec.  444. 

Nothing,  therefore,  can  be  gained  for  the  argument  by  ref- 
erence to  this  decision.  It  merely  construes  the  New  York 
statute  on  a  point  not  in  controversy  here.  And  even  if  it 
had  been  otherwise,  the  question  would  have  remained, 
whether  our  law  is  the  same  in  substance  as  the  law  of  New 
York. 
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The  opinion  of  the  superior  court  assumes  that  it  was 
**  much  the  same  as  ours." 

We  think,  on  the  contrary,  that  the  points  of  difference  be- 
tween our  law  and  that  of  New  York  are  much  more  striking 
and  manifest  than  the  points  of  resemblance.  The  laws  of 
New  York,  it  is  true,  recognize,  as  our  laws  do,  and  as,  in  the 
nature  of  things,  every  law  on  the  subject  must,  the  necessity 
of  providing  some  means  of  administering  the  assets  of  a  de- 
funct corporation,  and  the  propriety,  in  the  absence  of  other 
provision,  of  appointing  a  receiver  for  that  purpose;  but  there 
the  resemblance  ends.  In  New  York,  as  we  have  seen,  there 
was  no  other  provision,  and  the  appointment  of  a  receiver  was 
made  obligatory  in  all  cases  of  dissolution,  whether  voluntary 
or  involuntary.  That  was  the  rule,  to  which  there  was  no  ex- 
ception. Under  our  codes,  on  the  contrary,  the  rule  is,  not  to 
appoint  a  receiver,  but  to  leave  the  whole  matter  of  liquidation 
and  distribution  to  the  exclusive  control  of  the  directors  of  the 
corporation  in  office  at  the  date  of  dissolution.  The  appoint- 
ment of  a  receiver  is  the  exception,  not  the  rule,  and  is  not 
to  be  made  unless  some  party  interested,  either  a  creditor  or  a 
stockholder,  can  show  that  for  the  protection  of  his  rights  the 
appointment  of  a  receiver  and  the  administration  of  the  assets 
under  the  control  and  superintendence  of  a  court  of  equity 
is  necessary;  and  even  then  no  receiver  will  be  appointed 
upon  his  ex  parte  application  without  requiring  ample  security 
by  his  undertaking  with  sufficient  sureties  for  all  damages 
that  may  be  caused  by  the  appointment  if  it  shall  turn  out 
that  it  was  made  without  sufficient  cause. 

In  support  of  this  statement,  we  refer  to  the  following  pro- 
vions  of  the  codes:  — 

Sections  399  and  400  of  the  Civil  Code  are  as  follows:  — 

"  Sec.  399.  The  dissolution  of  corporations  is  provided  for, 
—  1.  If  involuntary,  in  chapter  5  of  title  10,  part  2,  of  the 
Code  of  Civil  Procedure  [sees.  802,810];  2.  If  voluntary,  in 
title  6,  part  3,  of  the  Code  of  Civil  Procedure  [sees.  1227- 
1233]. 

"  Sec.  400.  Unless  other  persons  are  appointed  by  the  court, 
the  directors  or  managers  of  the  affairs  of  such  corporation  at 
the  time  ef  its  dissolution  are  trustees  of  the  creditors  and 
stockholders  or  members  of  the  corporation  dissolved,  and 
have  full  power  to  settle  the  afl'airs  of  the  corporation." 

Sections  565  and  566  of  the  Code  of  Civil  Procedure  are  aa 
follows:  — 
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"Sec.  565.  Upon  the  dissolution  of  any  corporation,  the 
superior  court  of  the  county  in  which  the  corporation  carries 
on  its  business,  or  has  its  principal  place  of  business,  on  ap- 
plication of  any  creditor  of  the  corporation,  or  of  any  stock- 
holder or  member  thereof,  may  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge 
of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and 
property  due  and  belonging  to  the  corporation,  and  to  pay  the 
outstanding  debts  thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over  among  the  stockholders  or 
members. 

"  Sec.  566.  No  party  or  attorney  or  person  interested  in 
an  action  can  be  appointed  receiver  therein  without  the  writ- 
ten consent  of  the  parties,  filed  with  the  clerk.  If  a  receiver 
be  appointed  upon  an  ex  parte  application,  the  court,  before 
making  the  order,  may  require  from  the  applicant  an  under- 
taking, with  sufficient  sureties,  in  an  amount  to  be  fixed  by 
the  court,  to  the  efiect  that  the  applicant  will  pay  to  the  de- 
fendant all  damages  he  may  sustain  by  reason  of  the  appoint- 
ment of  such  receiver  and  the  entry  by  him  upon  his  duties, 
in  case  the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient  cause,  and  the 
court  may,  in  its  discretion,  at  any  time  after  said  appoint- 
ment, require  an  additional  undertaking." 

It  will  be  observed  that  section  399  of  the  Civil  Code  refers 
to  those  parts  of  the  Code  of  Civil  Procedure  which  provide 
for  involuntary  as  well  as  voluntary  dissolutions,  and  that 
section  400,  by  its  terms,  applies  as  well  to  one  kind  of  disso- 
lution as  to  the  other.  By  its  own  unaided  force,  without  the 
intervention,  or  any  necessity  for  the  intervention,  of  a  court, 
it  makes  the  directors  managers  of  the  affairs  of  the  corpora- 
tion and  trustees  for  the  creditors  and  stockholders,  with  full 
power  of  settlement.  These  trustees,  like  trustees  in  general, 
are,  of  course,  amenable  to  the  jurisdiction  of  a  court  of  equity, 
and  may  be  called  to  account  there  for  any  neglect  of  duty  or 
abuse  of  power.  But  until  they  are  so  called  to  account  in  an 
independent  action  or  proceeding  by  a  party  in  interest,  no 
court  has  any  excuse  for  interference;  and  if  they  are  sued 
and  brought  into  court  without  sufficient  cause,  even  by  a 
creditor  or  stockholder,  they  will  recover  costs. 

But  in  the  opinion  of  the  superior  court  these  provisions  of 
our  statutes  are,  upon  their  true  construction,  to  be  limited  to 
cases  of  voluntary  dissolution.     It  seems  to  us  that  the  terms 
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of  the  law  are  too  plain  in  an  opposite  sense  to  admit  of  con- 
struction, and  even  if  it  were  otherwise,  that  the  reasons  given 
for  the  construction  adopted  are  wholly  insufficient.  In  sec- 
tion 399  of  the  Civil  Code,  separate  reference  is  made,  first,  to 
cases  of  involuntary  dissolution,  and  second,  to  cases  of  volun- 
tary dissolution.  Then,  right  on  the  heels  of  this  reference, 
follows  the  provision  for  the  settlement  of  the  affairs  of  "  such 
corporation."  If  it  was  the  intention  of  the  legislature  to  limit 
this  provision  to  cases  of  voluntary  dissolution,  nothing  could 
have  been  easier  or  more  natural  than  to  say  so.  And  if  it  were 
true  that  this  section  of  our  code  is  similar  to  the  section  cited 
from  the  Revised  Statutes  of  New  York  (3769,  sec.  77),  and 
that  that  section  is  limited  to  cases  of  voluntary  dissolution, 
the  fact  that  our  legislature  has  adopted  the  provision  without 
the  limitation  would  be  a  strong  circumstance  indicative  of  an 
intention  to  make  its  operation  general. 

But  in  truth  the  two  sections  are  not  sustantially  the  same. 
Section  400  of  our  Civil  Code,  as  is  apparent,  provides  a  means 
of  settlement  of  the  aflfiiirs  of  a  dissolved  corporation  without 
the  intervention  of  a  court,  unless  such  intervention  is  spe- 
cially invoked,  and  that  is  its  whole  scope.  The  section  cited 
from  the  Revised  Statutes  of  New  York  is  part  of  a  scheme  in 
which  the  rule  is  to  appoint  a  receiver  in  all  cases;  and  it 
merely  provides  that  any  of  the  directors,  trustees,  or  other 
officers  of  such  corporation,  or  any  of  its  stockholders,  may  be 
appointed  receivers.  It  is  not  by  any  means  clear,  moreover, 
that  this  provision  was  limited  to  cases  of  voluntary  dissolu- 
tion. It  is  true  that  it  is  found  in  an  article  relating  to  vol- 
untary dissolutions,  but  that  article  is  by  reference  made  part 
of  the  law  of  involuntary  dissolution.  The  very  section  of  the 
New  York  Code  of  Civil  Procedure,  section  444,  which  enjoins 
upon  the  attorney-general  the  duty  of  applying  for  a  receiver 
whenever  the  charter  of  a  corporation  has  been  forfeited  at  the 
suit  of  the  state,  makes  the  article  relating  to  voluntary  disso- 
lutions the  measure  and  limit  of  the  power  of  the  court  "  to 
restrain  the  corporation,  to  appoint  a  receiver  of  its  property, 
and  to  take  an  account,  and  to  make  distribution  thereof 
among  its  creditors  ";  from  which  it  is  perfectly  evident  that 
the  legislature  of  New  York  intended  no  discrimination  against 
the  stockholders  of  a  corporation  which  had  forfeited  its  char- 
ter by  misconduct;  for  if  they  were  to  enjoy  every  advantage 
in  the  manageinent  and  distribution  of  their  property  that  the 
law  afforded  to  stockholders  in  corporations  voluntarily  dis- 
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Bolved,  how  can  it  be  claimed  that  the  law  was  framed  with  a 
view  to  punishment  in  one  case,  unless  that  was  its  object  and 
effect  in  all  cases? 

It  is  therefore  plain  that  if  any  foundation  exists  for  the 
notion  that  the  appointment  of  a  receiver,  in  case  of  a  forfeited 
charter,  is  part  of  the  punishment  prescribed  for  the  offenses 
of  the  corporation,  that  foundation  must  be  sought  elsewhere 
than  in  the  statutes  and  decisions  of  the  state  of  New  York. 

Where,  then,  is  it  to  be  found? 

The  first  general  consideration  suggested  in  the  opinion  of 
the  superior  court  is,  that  "  it  would  indeed  have  been  some- 
what singular  had  the  Civil  Code  conferred  upon  stockholders 
thus  convicted  of  the  breach  of  one  important  trust  the  imme- 
diate exercise  of  another  trust,  and  one  in  itself  of  no  slight 
importance,  —  the  trust  of  administering  and  distributing  the 
assets  of  the  dissolved  corporation.  Such  inconsistency  is  not 
to  be  attributed  to  that  code." 

We  admit  that  no  inconsistency  should  be  attributed  to  the 
law;  but  before  we  construe  a  section  of  the  code  contrary  to 
its  obvious  meaning,  we  should  be  very  certain  that  such  con- 
struction is  necessary,  in  order  to  prevent  a  conflict  with  some 
other  provision  of  controling  force,  or  some  legal  principle  of 
general  application.  It  is  not  pretended  that  the  literal  pur- 
port of  section  400  of  the  Civil  Code  and  section  565  of  the 
Code  of  Civil  Procedure  conflicts  with  any  other  statutory 
provision;  but  the  idea  seems  to  be,  that  it  is  absurd  to  sup- 
I>ose  that  the  legislature  would  have  left  to  the  directors  of  a 
corporation  convicted  of  violating  their  duty  to  the  people  of 
the  state  the  power  and  discretion  to  pay  their  own  debts,  and 
divide  their  own  property,  subject  to  the  right  of  a  court  of 
equity  to  interfere  and  compel  them  to  proceed  properly,  if 
any  occasion  for  such  interference  should  arise. 

We  confess  that  there  does  not  appear  to  us  to  be  any 
absurdity  in  this  supposition.  Because  a  corporation  has  vio- 
lated its  duty  to  the  public,  it  does  not  follow  that  its  mem- 
bers cannot  be  trusted  to  look  out  their  own  interests.  Quite 
the  contrary;  for  it  is  usually  a  too  exclusive  regard  for  their 
own  interests  that  constitutes  their  dereliction  to  the  public. 
As  to  creditors,  their  interests  must  in  most  cases  be  opposed 
to  the  appointment  of  a  receiver.  They  will  be  paid  more 
quickly  and  more  certainly  without  a  receiver  than  with  one. 
If  there  is  any  one  thing  more  certain  than  another,  it  is  that 
the  appointment  of  a  receiver  implies  a  material  diminution 
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of  the  fund  out  of  which  creditors  are  to  be  paid.  For,  in  the 
first  place,  the  fees  of  the  receiver,  liis  counsel,  and  assistants, 
are  to  be  subtracted.  Then  the  estate  must,  in  niatiy  cases, 
as  it  has  been  in  this  case,  be  condemned  to  unproductive 
idleness  and  disuse,  and  exposed  to  danger  of  loss  and  dilapi- 
dation from  rust  and  decay  during  the  long  and  tedious  pro- 
gress of  the  legal  proceedings  that  are  necessarily  entailed. 
And  all  this  time  the  creditors  must  wait  and  look  on,  while 
the  fund  upon  which  they  rely  for  payment  is  being  depleted 
by  the  processes  above  referred  to.  On  the  other  hand,  sup- 
posing the  affairs  of  the  defunct  corporation  to  be  under  the 
control  of  its  late  directors  as  trustees  for  its  creditors  and 
stockholders,  the  creditors  have  nothing  to  do  but  present 
their  demands  and  receive  payment  in  the  ordinary  course  of 
business,  or  if  payment  is  refused  or  delayed,  they  may  pro- 
ceed to  enforce  their  demands.  How  much  better  this  is  for 
the  creditors  than  to  have  to  wait  upon  the  motions  of  a 
receiver,  and  the  court  under  whose  order  he  acts,  every  one 
knows  who  has  had  any  experience  of  the  two  methods  of  set- 
tling the  business  of  a  partnership  or  a  corporation.  And  then 
it  is,  as  we  have  seen,  always  at  the  option  of  a  creditor  or 
stockholder  to  have  a  receiver,  if  they  can  allege  facts  show- 
ing that  a  receiver  is  necessary. 

So  far,  therefore,  as  the  rights  and  interests  of  the  sole 
beneficiaries  of  the  trust  are  concerned,  there  is  no  need  to 
construe  section  400  of  the  Civil  Code  and  section  565  of  the 
Code  of  Civil  Procedure  contrary  to  their  express  terms,  in 
order  to  rescue  the  legislature  from  the  imputation  of  having 
enacted  an  absurdity. 

On  the  contrary,  the  rule  which  they  prescribe,  according  to 
their  natural  and  obvious  construction,  by  which  they  apply 
as  well  to  cases  of  forfeiture  of  charter  as  to  cases  of  voluntary 
dissolution,  is  most  salutary,  so  far  as  the  beneficiaries  are 
concerned,  and  such  construction  must  prevail,  unless,  indeed, 
it  be  true  that  the  paramount  interests  of  the  people  of  the 
state  demand  a  different  construction. 

This  proposition  that  the  people  of  the  state  have  an  interest 
in  the  appointment  of  a  receiver,  whenever  the  charter  of  a 
corporation  has  been  forfeited,  was  decided  adversely  to  the 
contention  of  the  respondent  at  an  early  stage  of  these  pro- 
ceedings in  ruling  upon  a  preliminary  objection  made  by 
counsel  for  the  state,  who  appeared  specially  for  that  purpose, 
— an  objection  founded  upon  a  clause  of  the  twenty-eighth  rula 
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of  this  court,  which  reads  as  follows:  "  In  case  any  court, 
judge,  or  other  officer,  or  any  board  or  other  tribunal,  in  the 
discharge  of  duties  of  a  public  character,  be  named  in  the 
application  as  respondent,  the  affidavit  or  petition  ehall  also 
disclose  the  name  or  names  of  the  real  party  or  parties,  if 
any,  in  interest,  or  whose  interest  would  be  directly  affected 
by  the  proceedings,  and  in  such  case  it  shall  be  the  duty  of 
the  applicant  obtaining  an  order  for  any  such  writ  to  serve,  or 
cause  to  be  served,  upon  such  party  or  parties  in  interest  a 
true  copy  of  the  affidavit  or  petition,  and  of  the  writ  issued 
thereon,  in  like  manner  as  the  same  is  required  to  be  served 
upon  the  respondent  named  in  the  application  and  proceed- 
ings, and  to  produce  and  file  in  the  office  of  the  clerk  of  this 
court  the  like  evidence  of  such  service." 

Neither  the  petition  nor  the  writ  herein  was  served  upon  the 
Btate  or  its  attorneys,  and  the  objection  made  in  behalf  of  the 
state  was,  that  the  hearing  could  not  proceed,  and  that  the  al- 
ternative writ  must  be  quashed,  for  the  reason  that  it  appeared 
on  the  face  of  the  petition  that  the  state  was  the  real  party  in 
interest,  or  whose  interest  would  be  directly  affected  by  the 
proceedings. 

The  court,  however,  were  unanimously  of  the  opinion,  and 
so  decided,  that  the  state  had  no  interest  to  be  affected,  and 
that  the  only  persons  interested  were  the  creditors  and  stock- 
holders of  the  corporation.  It  must  be  confessed,  however, 
that  when  this  ruling  was  made  we  did  not  understand,  and 
of  course  did  not  consider,  the  real  position  of  respondent  with 
respect  to  this  matter.  It  did  not  occur  to  us,  and  if  the  point 
was  suggested  in  the  course  of  the  argument  upon  this  pre- 
liminary objection,  it  failed  to  impress  us  at  the  time,  that  any 
person  could  have  an  interest  in  the  appointment  or  removal  of 
a  receiver,  except  those  who  would  be  entitled  to  share  in  the 
distribution  of  the  fund  committed  to  his  control;  and  as  it 
was  conceded  that  the  state  had  no  interest  in  the  fund, 
we  naturally  concluded  that  the  interests  of  the  state  could 
not  {jossibly  be  affected  by  any  result  of  these  proceedings, 
and  ruled  accordingly. 

But  in  the  light  of  the  fuller  argument  made  at  and  since 
the  hearing,  we  perceive  that  the  real  claim  of  the  state  re- 
mains to  be  stated  and  considered. 

Before,  however,  proceeding  to  this  discussion,  we  take  oc- 
casion to  say  a  few  words  as  to  the  proper  construction  of  the 
rule  of  court  above  cited.     It  does   not,  as  counsel   seem 
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to  suppose,  require  that  the  state  should  have  been  made  a 
formal  party  to  this  proceeding,  by  being  named  as  a  defend- 
ant in  the  petition  or  writ,  but  only  that  the  names  of  the 
parties  really  interested  should  be  disclosed  by  the  petition, 
and  that  service  of  a  copy  of  the  petition  and  writ  should  be 
made  upon  them:  BaTcer  v.  Superior  Court,  71  Cal.  583. 

The  effect,  therefore,  of  a  failure  to  serve  such  parties  would 
not  be  an  abatement  of  the  whole  proceeding,  but,  at  most,  to 
require  a  postponement  of  the  hearing  or  trial  until  they  could 
be  served  and  have  a  reasonable  time  to  appear. 

On  the  face  of  the  petition  in  this  case,  it  did  not  seem  to 
us  that  the  state  could  have  any  interest  in  the  controversy 
over  the  appointment  of  the  receiver.  If  it  had  been  other- 
wise, it  would  perhaps  have  been  our  duty  in  advance  to  order 
service  of  the  petition  and  writ  upon  the  representatives  of  the 
state,  and  certainly  we  should  have  been  bound,  of  our  own 
motion,  to  require  proof  of  such  service  before  proceeding  with 
the  hearing  of  the  rule  to  show  cause;  or  if,  on  the  hearing, 
the  fact  had  been  developed  that  a  party  not  named  or  served 
had  an  interest  to  be  affected,  it  would  have  been  our  duty  to 
suspend  the  proceeding  until  such  party  was  served  and 
brought  in.  As  it  was,  however,  we  were  proceeding  properly 
with  the  hearing  when  the  objection  of  the  state  was  inter- 
posed. The  motion  made  to  quash  the  alternative  writ  was 
not  sustainable  upon  any  view  of  the  state's  rights  or  interest 
in  the  matter,  and  after  listening  to  the  argument  then  ad- 
vanced in  support  of  the  state's  claim  of  interest,  and  its  right 
to  the  benefit  of  the  rule,  we  decided  that  the  claim  was  un- 
founded, and  that  the  rule  did  not  apply. 

But  if  we  had  then  understood,  as  we  now  understand,  the 
ground  upon  which  the  state  bases  its  claim  of  interest,  we 
should  probably  have  ordered  service  of  the  petition  and  writ 
on  the  attorneys  of  the  state,  and  should  have  allowed  them 
in  that  capacity  to  take  part  in  the  subsequent  proceedings. 

No  harm,  however,  has  resulted  from  our  misconception  of 
the  state's  position.  Although  there  was  no  service  of  notice 
upon  its  attorneys,  eo  nomine,  such  service  was  made  upon  the 
judge  of  the  superior  court,  who  has  been  formally  represented 
throughout  these  proceedings  by  one  of  the  attorneys  of  the 
■tate,  and  actually  by  both  of  them.  The  whole  object  of  the 
rule,  therefore,  has  been  fulfilled  so  far  as  the  state  is  con- 
cerned, the  only  difference  being  that  its  attorneys  have  had 
only  one  copy  uf  the  writ  and  petition  instead  of  two,  and  that 
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they  have  been  compelled  to  speak  in  the  name  of  the  superior 
judge,  instead  of  that  of  the  state.  But  in  his  name  and  upon 
his  behalf  they  have  presented  every  argument  and  raised 
every  issue  which  could  have  been  made  in  behalf  of  the  state 
if  it  had  even  been  a  formal  party  to  the  proceedings,  which, 
as  we  have  seen,  the  rule  does  not  require. 

We  will  now  return  from  this  digression  to  consider  what 
those  arguments  are. 

It  will  be  seen,  by  reference  to  the  opinion  of  the  superior 
court,  above  quoted,  that  the  provision  of  section  564  of  the 
Code  of  Civil  Procedure,  to  the  effect  that  a  receiver  may  be 
appointed  when  a  corporation  has  forfeited  its  charter,  is  con- 
strued to  mean  that  in  such  case  a  receiver  must  be  appointed, 
and  this  because  the  public  has  an  interest  that  the  power 
should  be  exercised.  iTo  our  minds,  it  is  perfectly  clear  that 
the  true  construction  of  this  clause  of  section  564  is  found  in 
the  very  next  section  of  the  code,  wherein  it  is  specifically 
enacted  that  "upon  the  dissolution  of  any  corporation,  the 
superior  court  of  the  county  in  which  the  corporation  carries 
on  its  business,  or  has  its  principal  place  of  business,  on  ap- 
plication of  any  creditor  of  the  corporation,  or  of  any  stock- 
holder or  member  thereof,  may  appoint  one  or  more  persons 
to  be  receivers,"  etc.  Here  is  an  express  enumeration  of  the 
parties,  and  the  only  parties  {expressio  unius  est  exclusio 
alterius),  whose  interest  demands  that  "may"  should  be  read 
"must";  and  considering  this  language  in  connection  with  sec- 
tion 400  of  the  Civil  Code,  which,  as  we  have  seen,  provides  that 
the  directors  in  office  at  the  date  of  its  dissolution  shall  settle 
the  affairs  of  a  corporation  unless  some  other  persons  are  ap- 
pointed, we  should  never  have  thought  of  looking  further  for 
a  definition  of  the  circumstances  under  which  a  receiver  could 
be  appointed.  In  terms,  both  sections  apply  as  well  to  cases 
of  involuntary  as  to  cases  of  voluntary  dissolution,  and  they 
do  in  fact  provide  a  most  salutary  rule  for  the  protection  of  all 
persons  interested  in  the  property.  But  it  is  held  that  they 
must  be  construed  out  of  their  obvious  sense,  and  limited  in 
their  application  to  cases  of  voluntary  dissolution,  because,  and 
only  because,  in  cases  of  forfeiture  for  corporate  misconduct 
the  stockholders  cannot  be  adequately  punished  or  restrained 
without  the  intervention  of  a  receiver,  and,  consequently,  that 
the  interest  of  the  public,  in  the  imposition  of  such  punish- 
ment and  restraint,  requires  the  conversion  of  "  may "  into 
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"must,"  thus  making  the  appointment  of  a  receiver  obligatory 
in  all  cases  of  forfeiture. 

This  proposition,  which  is,  in  effect,  stated  in  the  opinion 
above  quoted,  is  much  more  plainly  and  directly  put  in  the 
argument  made  by  the  respondent  here.  He  asks  if  it  is  pos- 
sible that  this  controversy  between  the  state  and  a  concern 
with  millions  of  capital  is  limited  to  the  imposition  of  a  fine 
of  five  thousand  dollars,  and  the  cancellation  of  a  charter  the 
duplicate  of  which  can  be  obtained  while  we  are  talking  here, 
and  he  answers  his  own  question  as  follows:  "I  understand 
the  great  interest  of  the  state  is  to  break  down  the  monopoly. 
To  do  that,  it  seizes  the  means  and  utensils,  —  the  business 
with  which  the  monopoly  has  been  proceeding.  It  scatters  it. 
It  divides  it  up.  A  receiver  is  appointed  for  that  purpose, 
That  is  part  of  the  penalty.  That  is  a  part  of  the  penalty 
provided  by  law  because  they  have  forfeited  their  corporate 
rights,  —  no  other  reason." 

Translated  into  terms  specifically  applicable  to  the  case 
before  us,  the  meaning  of  this  is,  that  if  a  corporation  organ- 
ized for  the  purpose  of  refining  sugar  enters  into  a  combina- 
tion with  other  corporations,  through  the  medium  of  what  is 
called  a  trust,  for  the  purpose  of  limiting  the  production  and 
keeping  up  the  price  of  refined  sugar,  the  courts  will  not  only 
forfeit  its  charter  and  impose  the  utmost  fine  which  the  law 
prescribes  for  such  offenses,  but  they  must  go  further,  and  by 
the  hands  of  a  receiver  seize  into  their  possession  all  the  prop- 
erty of  the  defunct  corporation,  and  especially  its  sugar-refin- 
ing plant,  not  for  the  purpose  of  preserving  and  protecting  it, 
and  as  speedily  and  economically  as  possible  distributing  it 
to  those  who  are  equitably  entitled,  viz.,  creditors  and  stock- 
holders, but  for  the  quite  opposite  purpose  of  shutting  it  up 
and  condemning  it  to  rust  and  idleness  until  such  time  as  it 
can  be  unfitted  completely  for  the  purpose  to  which  it  is  best 
adapted  by  dividing  it  up  and  scattering  it.  We  confess  that 
this  is  to  us  a  novel  doctrine,  and  one  which  does  not,  upon 
any  ground,  commend  itself  to  our  judgment. 

It  may  not  be  the  rule  in  this  state  to  construe  penal  legis- 
lation strictly,  but  even  here,  when  a  court  is  asked  to  impose 
a  penalty  for  infraction  of  a  law,  the  first  inquiry  is.  What 
penalty  does  the  law  prescribe?  The  answer  to  this  question 
is  sought,  not  in  labored  construction  of  other  statutes,  but  in 
the  express  term  of  the  act  defining  the  offense. 

Now,  what  is  the  case  here?     In  section  803  of  the  Code  of 
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Civil  Procedure,  the  legislature  has  enjoined  upon  the  attor- 
ney-general the  duty  of  bringing  actions  for  the  forfeiture  of 
corporate  franchises  whenever  he  has  reason  to  believe  that 
they  are  unlawfully  held  or  exercised.  This  was  his  sole  au- 
thority for  bringing  his  quo  warranto  against  the  American 
Sugar  Refinery  Company,  and  it  is  upon  this  chapter  of  the 
code  that  the  judgment  of  forfeiture  depends.  Section  809,  in 
the  same  chapter,  defines  the  character  of  the  judgment  that 
must  be  rendered  when  the  defendant  is  found  guilty,  viz., 
that  the  defendant  be  excluded  from  the  franchise  it  has 
abused,  and  "the  court  may  also,  in  its  discretion,  impose 
upon  the  defendant  a  fine  not  exceeding  five  thousand  dollars, 
which  fine,  when  collected,  must  be  paid  into  the  treasury  of 
the  state."  This  is  absolutely  all  the  punishment  that  the 
legislature  has  in  terms  prescribed;  and  if  any  other  was  in- 
tended, especially  if  such  other  punishment  was  designed  to 
be  severe  beyond  comparison  with  that  expressly  defined,  it 
is  passing  strange  that  the  courts  should  have  been  left  to 
work  it  out  by  a  doubtful  construction  of  other  parts  of  the 
codes. 

But,  to  our  minds,  the  gravest  objection  to  the  doctrine  lies 
in  the  consequences  which  it  involves.  Obviously,  there  is  no 
measure  or  limit  to  the  punishment  which  may  be  inflicted  in 
the  manner  indicated,  except  in  the  discretion  of  the  court 
and  the  moderation  of  its  receiver.  The  duty  of  the  receiver 
is  not  conservation,  but  destruction.  In  whatever  business 
the  off*ending  corporation  may  have  been  engaged,  his  first 
step  must  be  to  shut  up  its  works;  however  vast  the  capital 
invested,  it  must  be  condemned  to  lie  idle  and  unproductive 
until  it  can  be  divided  up  and  scattered.  It  must  not  be  sold 
as  a  whole,  complete  and  adapted  to  the  work  for  which  it  was 
designed,  and  for  which  alone  it  possesses  any  considerable 
value.  To  do  so  would  defeat  the  whole  object  of  the  receiv- 
ership; for  not  only  would  the  offending  stockholders  get  off 
without  adequate  punishment,  but  there  would  be  nothing  to 
prevent  them  from  buying  in  their  own  property  and  again 
putting  it  into  the  combination.  It  must  therefore  be  divided 
up  and  scattered,  and  its  value  in  great  measure  destroyed. 
The  stockholders,  when  they  finally  realize  upon  their  prop- 
erty, must  be  content  to  receive,  not  the  proceeds  of  a  well- 
appointed  manufactury  in  complete  running  order,  but  the 
price  of  a  lot  of  old  iron  and  second-hand  machinery,  sold  in 
lots  according  to  the  discretion  of  a  receiver,  acting  with  a 
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view,  not  to  their  interest  as  stockholders,  but  solely  with  a 
view  to  the  interest  of  the  public  in  punishing  them. 

We  cannot  assent  to  a  doctrine  involving  such  consequences. 
If  it  is  really  true  that  our  laws,  as  they  are  written,  provide 
no  adequate  punishment  for  corporate  transgressions,  let  the 
legislature  take  the  matter  in  hand.  It  is  no  part  of  the  func- 
tion of  a  court  to  supply  the  want  of  penal  legislation.  Its 
judgments  in  such  case,  beside  being  wholly  unauthorized, 
would  always  operate  as  bills  of  attainder  or  ex  post  facto 
laws,  both  of  which  are  not  only  abhorrent  to  our  ideas  of 
justice,  but  are  expressly  forbidden  by  our  charters  of  govern- 
ment. 

But  perhaps  it  is  not  fair  to  regard  the  doctrine  under  dis- 
cussion as  implying  that  the  primary  object  of  the  laws,  as  it 
construes  them,  is  the  punishment  of  the  stockholders.  It 
may  be  said  that  the  real  purpose  is  only  to  break  up  the  mo- 
nopoly, and  that  the  punishment  involved  is  merely  inciden- 
tal and  unavoidable;  that  it  is  right  to  break  up  the  monopoly, 
and  if,  unfortunately  for  them,  the  stockholders  suffer  in  the 
process,  they  have  themselves  alone  to  blame. 

Jlegarded  from  this  point  of  view,  it  seems  to  us  that  the  doc- 
trine is  still  wholly  indefensible.  When  a  corporation  is  dis- 
solved, its  property,  as  we  have  seen,  vests  in  its  stockholders, 
subject  only  to  the  claims  of  creditors,  and  is  thereafter  held 
upon  the  same  tenure  and  subject  to  the  same  conditions  as 
similar  property  owned  by  other  natural  persons.  What  oth- 
ers may  do  they  may  do.  They  owe  no  further  or  higher  duty 
to  the  public,  and  are  under  no  other  restraints.  Therefore, 
unless  some  ground  can  be  shown  upon  which  the  state  can 
take  a  sugar  refinery  away  from  a  private  citizen  who  has  in- 
herited it,  or  bought  it,  or  built  it,  and  can  shut  it  up  prepara- 
tory to  dividing  and  scattering  it,  upon  the  ground  that  he 
has  entered  into  an  agreement  with  some  other  private  citizen 
owning  another  refinery,  to  limit  the  output  of  both  establish- 
ments with  a  view  to  keeping  up  the  price  of  the  refined 
product,  no  ground  can  be  shown  which  will  warrant  the  state 
in  taking  similar  property  from  natural  persons  who  have  8UC-» 
ceeded  thereto  on  the  death  of  a  corporation. 

Confessedly,  there  is  no  warrant  to  be  found  for  such  a  pro* 
ceeding  in  case  of  a  natural  person. 

That  contracts  in  restraint  of  trade  are  unlawful,  or,  at 

least,  opposed  to  the  policy  of  the.  law,  is  conceded,  but  the 

•  only  penalty  they  entail  is,  that  courts  refuse  to  enforce  them, 
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just  as  they  refuse  to  enforce  any  contract  which  is  opposed  to 
public  policy  or  good  morals;  but  no  one  ever  heard  of  a  pro- 
ceeding to  confiscate  or  destroy,  either  wholly  or  partially,  the 
property  which  is  the  subject  of  such  a  contract.  So  far  the 
legislature  has  seen  fit  to  attach  no  other  punishment  to  con- 
tracts of  natural  perons  in  restraint  of  trade  than  to  make  them 
non-enforceable;  and  where  the  legislature  has  stopped,  it  is 
not  only  becoming,  but  necessary,  that  the  courts  should  stop. 

As  to  the  property  of  a  corporation,  the  legislature  has  given 
no  indication  of  an  intention  to  forfeit  it  or  take  it  away  from 
the  stockholders,  except  to  the  extent  of  a  fine  of  five  thousand 
dollars,  which  the  court  is  authorized  in  its  discretion  to  im- 
pose. What  is  forfeited  to  the  state,  and  all  that  is  forfeited, 
is  the  charter,  —  the  right  to  be  a  corporation;  and  this  is  pre- 
sumed solely  upon  the  ground  that  the  condition  upon  which 
it  was  granted  has  been  violated.  The  doctrine  is,  that  cor- 
porate charters  are  granted  upon  the  implied  condition  that 
the  privileges  conferred  will  be  used  for  the  advantage,  or  at 
least  not  to  the  disadvantage,  of  the  state.  If  this  condition 
is  broken,  the  charter  which  the  state  has  given  is  taken  back 
by  the  state;  but  the  property  which  the  corporation  has  ac- 
quired with  its  own  means  goes  to  those  who  have  paid  for  it, 
and  they  have  the  right  to  deal  with  it  just  as  others  similarly 
situated  may  deal  with  their  property.  Whatever  the  law 
prevents  other  natural  persons  from  doing  they  are  prevented 
from  doing,  —  nothing  more. 

This  doctrine  is  plainly  enough  indicated  in  the  case  of 
People  V.  North  River  etc.  Co.,  22  Abb.  N.  C.  164,  cited  and 
relied  upon  by  respondent,  and  in  the  cases  therein  referred 
to,  and  it  is  shown,  moreover,  in  those  cases,  that  the  privileges 
and  powers  of  a  corporation  are  essential  to  membership  of 
the  trust  and  to  any  effective  monopoly.  To  become  a  mem- 
ber of  the  trust,  the  sugar  refiner  must  be  a  corporation,  and 
the  corporation  being  dissolved,  it  is  impossible  that  its  stock- 
holders should  keep  up  the  arrangement.  And  so  as  to  mo- 
nopolies in  general,  they  are  only  dangerous  when  corporations 
are  the  parties  to  the  agreement  by  which  they  are  attempted: 
Leslie  v.  Lorillard,  110  N.  Y.  519.  At  least  this  is  the  opinion 
of  some  courts,  and  it  suggests  a  reason  why  the  legislature 
has  omitted  to  prescribe  any  penalty  beyond  non-enforcement 
in  case  of  such  agreements  between  natural  persons.  But  we 
need  not  speculate  upon  these  matters.  The  law  being  plain, 
we  are  not  concerned  with  its  expediency. 
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The  conclusion  which  inevitably  follows  from  these  vlt.'ws 
is,  that,  in  an  action  under  sections  802  et  seq.  of  the  Code  of 
Oivil  Procedure,  the  rendition  of  the  judgment  authorized  by 
section  809  ends  the  proceedings  so  far  as  the  superior  court 
is  concerned,  and  that  no  receiver  of  the  corporate  property 
can  be  appointed  unless  a  new  and  distinct  proceeding  is 
commenced  by  a  creditor  or  stockholder  of  the  corporation: 
Code  Civ.  Proc,  sec.  565. 

Such  new  and  distinct  proceeding  upon  the  part  of  the  ben- 
eficiaries, or  some  of  them,  is  the  essential  condition  of  any 
jurisdiction  in  the  court  to  take  the  property  out  of  the  control 
of  the  trustees  designated  by  law:  Civ.  Code,  sec.  400.  An 
order  appointing  a  receiver  without  such  application  is  there- 
fore void,  not  only  as  to  strangers  to  the  quo  warranto,  but  is 
even  void  as  to  the  corporation  and  its  stockholders  and  ven- 
dees. 

We  have  no  doubt  of  the  correctness  of  this  conclusion;  but 
if  we  were  wholly  mistaken  in  our  views,  and-  if  it  were  true, 
as  held  by  the  respondent,  that  the  appointment  of  a  receiver 
for  the  purpose  of  inflicting  one  of  the  penalties  designed  by 
the  law  and  essential  to  its  efficacy  is  obligatory,  we  cannot 
see  how  it  is  possible  to  avoid  the  conclusion  that  the  enforce- 
ment of  this  as  well  as  other  parts  of  the  penalty  was  sus- 
pended by  the  appeal  from  the  judgment. 

According  to  the  plain  and  unambiguous  terms  of  the  stat- 
ute, proceedings  upon  any  appealable  judgment  or  order  may 
be  stayed  by  the  filing  of  a  sufficient  undertaking,  except  in  a 
few  enumerated  cases,  of  which  this  is  not  one:  Code  Civ. 
Proc,  sec.  949.  Confessedly,  a  sufficient  undertaking  was 
filed  in  this  case  to  stay  the  judgment,  if  that  was  possible: 
Opinion  of  Judge  Wallace,  supra. 

But  it  is  held,  in  the  face  of  the  statute,  that  a  stay  was 
not  possible,  and  this,  again,  upon  the  plea  of  necessity,  in 
order  to  prevent  an  apprehended  abuse.  We  do  not  think 
the  reason  suggested  is  sufficient  to  override  the  law.  The 
allowance  of  an  appeal  in  such  cases  implies  the  right  of  the 
corporation  to  question  the  validity  of  a  judgment  of  forfeiture 
until  it  has  been  affirmed  here;  and  it  is  not  correct  to  say 
that  a  stay  of  proceedings  would  operate  a  rehabilitation  of 
a  dissolved  corporation,  when  the  sole  object  of  the  appeal  is 
to  determine  the  question  whether  there  has  been  a  valid 
judgment  of  dissolution. 

But  evidently  the  respondent  was  unwilling  to  stand  upoa 
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the  proposition  that  a  stay  was  not  possible.  Waiving  that, 
and  assuming  that  the  judgment  has  been  stayed,  he  con- 
cludes that  the  power  to  appoint  a  receiver  is,  nevertheless, 
not  suspended  because  the  order  of  appointment  is  not  em- 
braced in  the  judgment,  and  is  not  a  proceeding  upon  the 
judgment.  It  is  true  that  the  order  of  appointment  is  not 
embraced  in  the  judgment;  but  that  is  not  the  test.  An  exe- 
cution is  not  embraced  in  the  judgment,  but  an  appeal  duly 
perfected  stays  execution.  In  truth,  it  is  not  correct  to  say 
that  a  judgment  or  matters  embraced  in  a  judgment  are 
stayed  by  the  appeal,  and  the  statute  does  not  say  so.  What 
it  says  is,  that  proceedings  upon  the  judgment  and  matters 
embraced  therein  are  stayed  by  the  perfecting  of  an  appeal: 
Code  Civ.  Proc,  sec.  946;  that  is  to  say,  the  execution  —  the 
enforcement  —  of  the  judgment  is  suspended. 

Now,  here  it  is  conceded  that  no  receiver  of  the  corporation 
could  be  appointed  until  after  judgment,  and  that  the  only 
purpose  of  his  appointment  is  to  carry  the  judgment  into 
effect,  —  by  taking  away  the  property  of  the  corporation  and 
scattering  and  dividing  it.  How,  then,  is  it  possible  that  this 
is  not  a  proceeding  upon  the  judgment?  According  to  the 
argument,  the  things  to  be  done  by  the  receiver  constitute 
the  only  substantial  and  effective  punishment  which  it  is  in 
the  power  of  the  state  to  inflict;  the  rest  is  a  mere  trifle.  But  it 
is,  nevertheless,  held  that  this  ruinous  penalty  which  follows 
the  judgment,  and  but  for  the  judgment  could  never  be  in- 
flicted, is  not  a  proceeding  upon  the  judgment,  and  therefore 
is  not  stayed  by  the  appeal.  And  this  conclusion  is  rested 
upon  the  authority  of  rulings  which  it  is  said  have  often  been 
made  by  our  courts. 

Undoubtedly  it  has  often  been  held  that  the  appointment 
of  a  receiver  is  merely  ancillary,  and  undoubtedly  his  ap- 
pointment often  is  merely  ancillary;  that  is  to  say,  he  is 
appointed  before  judgment  for  the  purpose  of  protecting, 
pending  the  litigation,  property  which  is  the  subject  of  the 
litigation.  But  sometimes  he  is  appointed  after  judgment  for 
the  purpose  of  carrying  the  judgment  into  effect;  in  which 
case  his  appointment  and  his  proceedings  thereunder  are  not 
merely  ancillary.  In  the  former  case,  his  functions  are  not 
necessarily  suspended  during  the  appeal,  and  neither  is  the 
power  of  the  court  to  remove  him  or  control  him  suspended 
by  the  appeal.  But  in  the  latter  case  —  as,  for  instance, 
where  a  receiver  has  been  appointed  to  sell  mortgaged  prem- 
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ises  under  decree  of  foreclosure — his  proceedings  are  sus- 
pended by  the  appeal. 

The  only  case  cited  by  respondent  —  a  case  supposed  to 
cover  the  whole  ground  and  to  conclude  the  question  — is  that 
of  Baughman  v.  Superior  Court,  72  Cal.  572,  which  was  of  the 
former  class. 

There  the  litigation  was  about  the  right  to  certain  grain 
described  in  the  pleadings.  Upon  the  filing  of  the  complaint, 
and  upon  the  ex  parte  application  of  the  plaintiff,  the  court 
appointed  a  receiver  to  take  charge  of  the  grain,  pending  the 
'  action,  to  preserve  it  for  the  benefit  of  the  party  who  might 
prove  to  be  entitled  to  it.  The  defendant  demurred  to  the 
complaint;  his  demurrer  was  sustained,  and  final  judgment 
entered  in  his  favor,  from  which  plaintiff  appealed  to  this 
court.  After  the  appeal  was  perfected,  the  superior  court  dis- 
charged the  receiver,  and  this  court  decided  that  the  power  of 
the  superior  court  to  do  so  was  not  suspended!  by  the  appeal. 
We  do  not  doubt  the  correctness  of  that  decision;  but  we  are 
unable  to  see  the  resemblance  between  the  case  where  a  re- 
ceiver is  appointed  before  judgment,  to  preserve  property 
pending  the  litigation,  and  one  in  which  he  is  appointed  after 
judgment,  to  dispose  of  the  property  in  order  to  make  the 
judgment  effective.  We  no  of  no  case  that  comes  nearer  sup- 
porting the  proposition  to  which  it  was  cited  than  this  case, 
and  we  feel  certain  that  there  is  as  little  to  support  it  in  the 
rulings  of  our  courts  as  in  the  text  of  the  codes. 

As  to  considerations  of  expediency,  they  should  not  weigh 
when  the  law  is  plain;  but  if  we  were  to  look  to  the  conse- 
quences of  the  doctrine  contended  for,  we  should  find  therein 
nothing  to  commend  it. 

We  assume,  for  every  purpose  of  this  decision,  that  the 
judgment  of  forfeiture  in  this  case  was  not  only  just,  but  le- 
gal; correct  not  only  in  substance,  but  in  form,  —  free  from 
error.  But  it  does  not  follow  that  all  similar  cases  will  be 
equally  well  decided. 

It  is  possible— the  constitution  and  the  laws  assume  the 
possibility —  that  some  case  may  arise  in  which  the  judgment 
of  forfeiture  will  be  not  only  erroneous,  but  unjust,  and  that  it 
will  be  reversed  on  appeal.  But  the  rule  appiied  in  this  case 
must  also  be  applied  in  that  case.  If  this  judgment  must  be 
executed  in  the  manner  indicated,  so  must  that. 

A  receiver  must  be  appointed;  he  must  seize  all  the  prop- 
erty; he  must  shut  up  the  factories,  discharge  the  employees, 
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prevent  the  fulfillment  of  contracts,  subject  the  corporation  to 
every  sort  of  loss  and  damage  that  can  be  inflicted  by  the  stop- 
page of  a  great  and  complicated  industry  having  its  ramifica- 
tions throughout  the  business  centers  of  the  entire  coast.  And 
not  only  this,  for  if  he  must  go  this  extent,  —  if  nothing  the 
corporation  or  its  stockholders  can  do  will  stop  him, —  then 
nothing  but  the  forbearance  of  the  superior  judge  will  prevent 
the  completion  of  the  process. 

For  this  injury  caused  by  an  erroneous  judgment,  a  rever- 
sal on  appeal  affords  no  redress;  for  no  security  has  been 
given  by  the  undertaking  of  sureties,  or  otherwise,  to  in- 
demnify the  corporation  or  its  stockholders.  The  sureties  of 
the  receiver  merely  undertake  that  he  will  faithfully  execute 
the  orders  of  the  court;  and  according  to  the  precedent  in  this 
case,  they  are  bound  in  a  trifling  amount.  If  the  receiver 
obeys  orders,  they  are  exonerated;  and  if  his  orders  contem- 
plate the  infliction  of  punishment  by  the  indirect  and  partial 
destruction  of  the  property,  the  more  completely  they  are  ex- 
onerated, the  greater  the  damage  inflicted  for  which  there  is 
no  redress. 

Unless  it  is  to  be  assumed  that  such  results  as  these  com- 
port with  the  justice  and  policy  of  a  great  state,  the  in- 
evitable consequences  of  the  doctrine  contended  for  utterly 
condemn  it. 

If,  therefore,  the  state  could  demand  the  appointment  of  a 
receiver  upon  the  ground  and  for  the  purposes  stated,  the  ap- 
peal operated  as  a  stay  of  such  proceeding,  and  for  that  reason 
the  appointment  in  this  case  would  have  been  an  excess  of 
authority.  But  we  do  not  rest  our  decision  on  this  ground. 
We  rely  upon  the  proposition  that  a  receiver  of  a  dissolved 
corporation  is  only  to  be  appointed  when  necessary  for  the 
purpose  of  preserving  and  distributing  the  property,  and 
only  upon  application  of  a  party  interested,  viz.,  a  creditor  or 
stockholder.  This  conclusion  relieves  us  of  the  necessity  of 
dwelling  at  length  upon  other  objections  to  the  validity  of  the 
order  of  the  superior  court.  If  it  was  totally  void  as  to  all 
the  world,  it'Was,  of  course,  void  as  to  these  petitioners,  with- 
out regard  to  the  special  manner  in  which  they  were  affected 
by  it. 

It  is  proper,  however,  to  add  that  we  think  these  objections 
urged  by  petitioners  in  their  character  as  purchasers  of  the 
refinery  are  well  founded. 

They  were  not  parties  to  the  quo  warranto  in  their  character 
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of  purchasers.  It  may  be  true  that  the  stockholders  of  a  cor- 
poration are  in  a  certain  sense  parties  to  an  action  to  forfeit 
its  franchise,  but  they  are  not  parties  in  any  other  sense  than 
that  they  are  bound  by  the  consequence  of  such  judgment  as 
the  court  in  that  action  has  power  to  give.  If  the  court  goes 
outside  of  the  issues  in  the  action,  and  renders  a  judgment 
or  makes  an  order  embracing  matters  entirely  foreign  to  such 
issues,  certainly  the  stockholders  are  not  bound  by  such  judg- 
ment or  order. 

Even  conceding,  then,  for  the  sake  of  the  argument,  that 
the  order  of  the  superior  court  would  have  been  valid  if  con- 
fined to  property  of  the  corporation,  it  cannot  be  claimed  that 
it  was  valid  if  it  embraced  the  property  of  vendees  of  the  cor- 
poration. 

There  does,  indeed,  seem  to  be  a  sort  of  claim  hinted  at, 
rather  than  directly  asserted,  in  one  of  the  briefs,  that  a  pur- 
chase pendente  Hie  is  in  fraud  of  the  rights  of  the  state  in  such 
cases  as  this,  and  therefore  void.  But  there  appears  to  be  no 
foundation  for  this  claim.  The  state  by  its  action  acquired 
no  lien  on  any  of  tlie  property  of  the  corporation,  and  it  is 
difficult  to  understand  upon  what  ground  it  can  attack  a  sale 
pendente  lite. 

Up  to  the  date  of  its  dissolution,  the  corporation  had  the 
same  power  of  disposing  of  its  property  honestly  and  in  good 
fjiith  that  any  corporation  has,  and  like  any  other  corporation, 
it  could  sell  to  its  stockholders.  It  matters  not,  therefore, 
that  these  petitioners  were  stockholders;  they  had  the  right 
to  purchase,  and  if  they  did  so,  and  entered  into  possession  of 
the  property,  they  had  the  same  rights  in  their  character  of 
purchasers  that  any  stranger  would  have  had. 

It  is  claimed  by  respondent  that  the  evidence  in  the  quo 
warranto  case  showed  that  the  transfer  to  the  petitioners  was  a 
sham.  This  may  be  so,  but  the  petitioners  were  not  parties  to 
that  proceeding  for  the  purpose  of  defending  their  purchase 
Its  validity  was  not  in  issue  in  that  action,  and  could  not, 
by  an}'  legal  possibility,  have  been  tried  and  determined 
therein.  If  any  evidence  came  out  in  relation  to  the  transfer, 
it  was  but  incidental  to  other  issues,  and  the  petitioners  could 
have  no  opportunity  of  rebutting  it.  If  the  bona  fides  of  their 
purchase  was  to  be  attacked,  and  the  validity  of  the  transfer 
drawn  in  question,  they  were  entitled  to  their  day  in  court, 
and  an  opportunity  of  adducing  testimony  to  sustain  their 
claim  of  ownership. 
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But  it  is  said  these  petitioners  did  appear,  did  submit  them- 
selves to  the  jurisdiction  of  the  court,  and  did  have  an  oppor- 
tunity to  contest  the  making  of  this  order;  and  consequently 
that  the  order,  even  though  erroneous,  is  binding  on  them  until 
reversed.  The  foundation  for  this  assertion  is,  that  in  re- 
sponse to  the  rule  to  show  cause  why  a  receiver  should  not  bo 
appointed,  these  petitioners,  in  common  with  all  the  other 
stockholders  of  the  corporation,  filed  an  affidavit  showing 
that  there  were  no  creditors,  and  a  request  that  the  trustees 
of  the  corporation  might  be  allowed  to  settle  its  business.  In 
other  words,  they  opposed  the  appointment  of  a  receiver,  upon 
the  ground  that  no  party  in  interest  asked  or  desired  a  receiver. 
This  is  all  that  can  be  said;  they  opposed  the  appointment  of 
a  receiver  of  the  property  of  the  corporation.  There  was  not 
a  word  in  the  pleadings  or  judgment  in  the  original  action,  or 
in  the  rule  to  show  cause,  about  any  specific  property,  and  of 
course  no  issue  or  opportunity  to  try  the  validity  of  the 
transfer  of  the  refinery  to  the  petitioners.  The  order  there- 
fore assumed  to  determine  a  question  that  was  never  tried, 
and  never  anywhere  put  in  issue. 

But  the  form  of  the  order  is  defended  on  the  ground  that 
"the  rule  is  well  settled  that  the  order  should  describe,  with 
sufficient  certainty,  the  property  which  the  receiver  is  to  take, 
and  unless  this  is  done,  he  cannot  hold  it." 

Of  course  the  property  must  be  described  with  sufficient 
certainty;  but  it  is  sufficient,  in  appointing  the  receiver  or  as- 
signee of  an  insolvent,  or  a  corporation,  or  partnership,  or  the 
executor  or  administrator  of  a  decedent,  to  mention,  generally, 
all  the  property  of  the  insolvent,  the  corporation,  the  partner- 
ship, or  the  decedent.  If  a  specific  description  was  necessary, 
what  would  justify  the  receiver  in  this  case,  or  in  any  of  the 
cases  supposed,  in  taking  property  not  specifically  described? 
The  truth  is,  in  all  such  cases  the  receiver  justifies  and  de- 
fends his  possession  by  showing  title  in  the  person  under 
whom  he  claims.  Of  course,  when  a  litigation  concerns  some 
specific  property  described  in  the  pleadings,  it  is  proper,  in  ap- 
pointing a  receiver,  to  so  describe  the  property  in  the  order. 
But  such  is  not  the  case  here.  And  even  in  cases  where  a 
specific  description  is  appropriate,  it  gives  the  receiver  no  right 
to  take  the  property  from  the  possession  of  a  stranger  to  the 
action. 

The  case  of  Ex  parte  Cohen,  5  Cal.  494,  is  cited  to  sustain 
the  proposition  that  the  court  had  power  and  jurisdiction  to 
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decide  whether  the  petitioners  herein  were  in  possession  as 
agents  or  trustees  of  the  corporation. 

The  case  does  not  sustain  the  proposition.  It  merely  holds 
that  a  court  may,  in  a  proper  case,  order,  not  only  the  party, 
but  his  agents  and  servants,  to  deliver  property  to  a  receiver. 
But  it  does  not  decide  that  when  a  third  party  is  in  posses- 
sion, claiming  to  be  owner  in  his  own  right,  a  court  may  de- 
termine without  a  hearing  that  he  is  a  mere  agent  or  servant. 
To  say  that  a  court  may  make  an  order  binding  upon  the  ser- 
vant or  agent  of  a  party  to  the  action  does  not  mean  that  a 
court  or  the  receiver  may  take  property  out  of  the  possession 
of  a  stranger  claiming  it  as  a  purchaser  in  good  faith,  and 
throw  upon  him  the  burden  of  proving  that  he  is  not  an  agent 
or  servant. 

Another  objection  urged  by  counsel  for  respondent  is,  that 
these  petitioners,  having  tried  the  quo  warranto  case  in  the 
superior  court  on  the  theory  that  the  corporation  was  carrying 
on  the  business  of  the  refinery,  are  estopped  from  asserting 
here  that  they  are  the  owners. 

There  are  many  answers  to  this  objection;  but  we  deem  it 
sufficient  to  say  that  we  can  look  only  to  the  pleadings,  find- 
ings, and  judgment  in  the  quo  warranto  case  to  find  what  was 
tried,  or  what  was  the  theory  of  the  trial.  The  issues  in  that 
case  all  related  to  the  conduct  of  the  corporation  prior  to  the 
filing  of  the  information  by  the  attorney-general,  while  the 
claim  of  the  petitioners  is,  that  they  purchased  the  property 
after  all  the  pleadings  were  filed,  and  jUst  before  the  trial. 

Besides,  the  evidence  to  which  we  have  been  referred  shows 
very  clearly  that  the  transfer  to  petitioners  was  disclosed  on 
the  trial,  and  it  cannot  be  said  that  they  practiced  any  conceal- 
ment or  deception  as  to  their  claim,  even  if  their  purchase, 
pending  the  action,  had  been  material.  We  do  not  see  how  it 
was  material,  but  whether  it  was,  or  not,  it  cannot  be  doubted 
that  the  superior  court  was  fully  advised  of  their  claims  be- 
fore the  receiver  was  appointed.  How  else,  indeed,  could  it 
have  been  concluded  that  the  transfer  was  a  sham? 

We  have  thus  gone  cursorily  over  the  propositions  most 
strongly  pressed  by  counsel  in  the  attempt  to  sustain  this 
order.  They  all  rest  upon  the  assumption  that  the  court  was 
authorized,  without  any  application  by  a  creditor  or  stock- 
holder, to  appoint  a  receiver.  That  assumption  being  shown 
to  be  unfounded,  all  the  propositions  resting  upon  it  necessa- 
rily fall,  but  nevertheless  we  thought  it  proper  to  notice  them. 
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"We  also  desire,  before  taking  leave  of  this  branch  of  the 
case,  to  say  a  word  as  to  the  decision  in  Eastline  R.  R.  Co.  v. 
State^  cited  in  an  addendum  to  respondent's  brief  as  "decisive 
of  the  whole  question  raised  by  petitioners."  We  cannot  see 
that  it  decides  anything  in  point.  It  merely  holds  that  a 
Texas  statute  which  directs  the  appointment  of  a  receiver  in 
cases  of  forfeiture  of  corporate  franchises  is  constitutional. 
There  is  no  question  here  as  to  the  constitutionality  of  a  stat- 
ute.    We  have  no  such  statute. 

We  come  now  to  the  questions  as  to  the  remedy. 

Prohibition  arrests  the  proceedings  of  an  inferior  judicial  tri- 
bunal or  officer  when  such  proceedings  are  without  or  in  excess 
of  the  jurisdiction  of  such  tribunal  or  officer,  and  the  writ 
issues  in  all  cases  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law:  Code  Civ.  Proc, 
sees.  1102,  1103. 

We  have  shown  that  the  superior  court,  in  appointing  the 
receiver,  exceeded  its  jurisdiction,  and  there  is  no  question 
that  the  petitioners  are  seriously  injured  by  the  enforcement  of 
the  order.  If,  then,  they  have  no  plain,  speedy,  and  adequate 
remedy  in  ordinary  course  of  law,  they  are  clearly  entitled  to 
the  benefit  of  the  writ  of  prohibition  to  arrest  the  proceedings 
under  the  void  order. 

It  is  claimed,  however,  that,  so  far  as  the  superior  court  is 
concerned,  there  is  nothing  to  arrest;  that  its  order  was  made 
and  executed  before  the  alternative  writ  was  issued;  that  the 
receiver  alone  is  now  acting,  and  that  the  writ  does  not  run 
against  him. 

It  is  true,  the  writ  does  not  run  against  ministerial  officers, 
and  it  is  also  true  that  its  operation  is  preventive,  rather  than 
remedial.  But  property  in  the  hands  of  a  receiver  is  in  the 
hands  of  the  court.  The  receiver  is  the  mere  instrument  of 
the  court,  and  what  he  does  the  court  does.  It  is  the  court, 
therefore,  and  not  the  receiver,  which  holds,  administers,  and 
disposes  of  the  property  in  his  hands;  and  so  long  as  the  prop- 
erty remains  undisposed  of,  action  by  the  court  is  necessary. 
In  such  case  there  is  judicial  action  to  be  arrested,  injury  to 
be  prevented;  and  a  writ  of  prohibition  is  appropriate  for  that 
purpose.  The  writ  runs  to  the  court,  and  operates  directly 
upon  the  court,  but  indirectly  upon  the  receiver.  If  it  is 
served  upon  the  receiver,  it  is  only„that  he  may  have  timely 
notice  that  the  proceedings  of  the  court  are  arrested,  and  m{:y 
Btay  his  hand,  as  he  is  bound  to  do,  having  no  power  to  act 
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independently  of  the  court,  from  which  he  derives  all  his  au- 
thority. 

In  this  case,  when  the  petition  was  filed,  and  our  alternative 
writ  directed  to  issue,  the  receiver,  as  we  shall  see,  was  still 
striving  to  gain  complete  possession  of  the  refinery  and  other 
property  claimed  by  the  petitioners;  and  even  if  he  had  been 
in  complete  control,  that  would  have  been  but  the  first  of  a 
series  of  steps  to  be  taken  in  carrying  out  the  purpose  of  his 
appointment.  The  keeping  of  the  property  in  such  a  case  is 
a  continuous  wrong;  the  closing  down  of  the  works  is  an  inde- 
pendent wrong;  the  use  of  a  portion  of  the  property  to  preserve 
the  rest  is  an  unlawful  interference  with  the  rights  of  those 
lawfully  in  possession.  Besides  all  this,  there  remained  to  be 
carried  out  the  sale  and  final  distribution  of  the  property. 

By  the  very  terms  of  the  order  appointing  the  receiver,  he 
is  to  hold  the  property  subject  to  the  further  orders  of  the  court 
concerning  it,  and  the  necessity  of  such  further  orders  would 
be  implied,  if  it  had  not  been  expressly  indicated. 

As  we  understand  the  authorities  on  this  point,  the  opera- 
tion of  the  writ  of  prohibition  is  excluded  only  in  cases  where 
the  action  of  the  inferior  tribunal  is  completed,  and  nothing 
remains  to  be  done  in  pursuance  of  its  void  order.  If  its  ac- 
tion is  not  completed  and  ended,  its  further  proceedings  may 
be  stayed,  and  if  it  is  necessary  for  the  purpose  of  affording 
complete  and  adequate  relief,  what  has  been  done  will  be  un- 
done. 

If  this  were  not  so,  the  inferior  court,  by  proceeding  expedi- 
tiously and  arbitrarily,  could  defeat  the  remedy.  Great  reli- 
ance is  placed  by  counsel  for  respondent  upon  the  decisions 
of  this  court,  such  as  Chester  v.  Colby,  52  Cal.  517,  and  South- 
ern Pac.  R.  R.  Co.  V.  Superior  Court,  59  Cal.  476,  to  the  effect 
that  when  an  inferior  court  or  tribunal  is  proceeding,  or  threat- 
ening te  proceed,  in  excess  of  its  jurisdiction,  the  objection  to 
its  want  of  jurisdiction  must  be  first  submitted  to  such  inferior 
court  or  tribunal,  and  by  it  overruled,  before  resort  is  had  to 
a  higher  court  for  a  writ  of  prohibition;  and  undoubtedly  such 
is  the  established  rule  of  practice  in  this  state.  But  if  this  is 
the  law,  it  must  inevitably  happen  in  every  case  —  as  it  would 
probably  happen  in  many  cases  under  any  rule  — that  the 
lower  court  will  make  its  ruling  on  the  question  of  jurisdiction 
before  any  prohibition  can  be  sued  out,  and  if  it  holds  that  it 
has  jurisdiction,  and  makes  orders  in  consonance  with  that 
view,  the  writ  of  prohibition  will  be  of  no  avail  unless  it 
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affords  the  means,  not  only  of  arresting  future  action,  but  of 
undoing  past  action.  In  otlier  words,  the  two  positions  con- 
tended for  would  practically  abolish  the  remedy. 

No  better  illustration  of  the  working  of  this  theory  can  be 
found  than  is  afforded  by  the  present  case.  When  the  order 
to  show  cause  why  a  receiver  should  not  be  appointed  was 
served,  neither  these  petitioners,  nor  the  defendant  corpora- 
tion, nor  its  stockholders,  could  have  got  a  writ  to  prohibit 
the  appointment  of  a  receiver  without  first  objecting  in  the 
superior  court  to  its  want  of  jurisdiction.  Such  objection,  as 
we  have  seen,  was  made.  It  would  have  been  sufficient  to 
have  objected  that  there  was  no  application  by  ^  creditor  or 
stockholder  for  a  receiver,  and  no  grounds  alleged  for  such 
appointment;  but  the  defendant  corporation  or  its  stockholders 
went  further;  they  showed  affirmatively  that  there  were  no 
creditors,  and  that  nil  the  stockholders  desired  the  statutory 
trustees  to  settle  the  business  of  the  corporation.  Tiiey 
showed  everything,  in  short,  necessary  to  sustain  their  objec- 
tion to  the  jurisdiction,  and  the  opinion  of  the  superior  judge, 
supra,  shows  that  their  objections  were  strenuously  urged  and 
maturely  considered.  But  what  happened?  After  holding 
the  matter  under  advisement  for  nearly  a  month,  the  respond- 
ent filed  an  opinion  overruling  the  objections  to  his  juris- 
diction, and  on  the  same  day  appointed  a  receiver,  who  on 
the  same  day  qualified  by  taking  the  oath  and  filing  his  bond, 
procured  an  order  approving  his  bond  and  confirming  his 
powers,  and  actually  —  according  to  his  own  views  —  had 
possession  of  the  vast  property  in  controversy  before  the  agent 
of  the  petitioners  or  their  attorneys  had  any  notice  that  their 
objections  to  the  jurisdiction  had  been  overruled.  If  such 
proceedings,  conducted  with  such  precipitate  haste,  can  de- 
prive the  injured  party  of  a  remedy  to  which  he  is  clearly 
entitled,  then  our  law  must  be  lame  and  impotent  indeed. 

But,  happily,  there  is  no  foundation  for  the  claim  that  an 
inferior  court  can,  by  mere  haste  and  precipitancy,  defeat  the 
appropriate  remedy  for  excesses  of  jurisdiction,  at  least  in  a 
case  where  it  may  be  intercepted  before  its  action  is  fully 
completed. 

We  are  referred  by  counsel  for  respondent  to  a  number  of 
decisions  of  this  court  which  are  supposed  to  sustain  their 
position  on  this  point,  but  we  do  not  find  them  at  all  in  con- 
flict with  our  views.  Not  one  of  them  related  to  a  case  like 
this,  and  the  general  expressions  to  be  found  in  the  opinions 
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must,  of  course,  be  construed  with  reference  to  the  facts  of  the 
particular  case. 

In  Hull  V.  Superior  Court.,  63  Cal.  179,  it  was  said  that  pro- 
hibition was  not  available  to  prevent  the  acts  of  a  de  facto 
ministerial  officer,  nor  to  prevent  judicial  acts  already  done. 

The  attempt  in  that  case  was  to  try  the  right  to  the  office  of 
sheriff.  It  was  decided  that  this  could  not  be  done  by  pro- 
hibition; and  what  was  said  as  to  judicial  acts  already  done 
had  reference  to  the  act  of  the  superior  judge  recognizing  the 
official  character  of  the  incumbent  de  facto  of  the  office.  Such 
acts  must  of  necessity  have  been  complete  and  ended  past 
remedy. 

In  More  v.  Superior  Court,  G4  Cal.  345,  in  was  held  that  the 
order  of  the  superior  court  was  not  in  excess  of  its  jurisdiction, 
which  was  a  sufficient  reason  for  dismissing  the  proceeding, 
and  it  was  in  fact  dismissed  on  that  ground.  What  else  was 
said  in  the  opinion  seems  to  have  been  in  answer  to  a  claim 
that  the  court  had  power  to  undo  something  that  the  receiver 
had  done  in  excess  of  his  authority.  It  ought  not  to  be  neces- 
sary to  point  out  the  distinction  between  that  case  and  this. 
Here  the  order  of  the  court  is  in  excess  of  its  jurisdiction,  and 
the  court,  through  its  receiver,  is  doing  and  continuing  to  do, 
and  threatening  to  complete,  a  series  of  proceedings  which  are 
a  wrong  and  injury  to  the  petitioners.  In  that  case  the  order 
of  the  court  was  regular  and  valid.  The  court,  to  which  the 
writ  alone  runs,  had  done  nothing  in  excess  of  its  jurisdiction, 
but  the  receiver,  as  was  claimed,  was  doing  or  had  done  some- 
thing which,  as  a  receiver,  he  had  no  right  to  do.  Of  course 
the  writ  of  prohibition  was  not  the  proper  remedy  in  such  a 
case. 

The  case  of  Coker  v.  Superior  Court,  58  Cal.  177,  does  not 
touch  the  point,  the  decision  being  that  the  superior  court  had 
not  exceeded  its  jurisdiction. 

Other  decisions,  cited  from  the  reports  of  other  states,  are 
equally  inapplicable,  but  we  have  no  time  to  review  them. 

We  will,  however,  refer  to  the  language  quoted  by  counsel 
from  High  on  Extraordinary  Legal  Remedies,  section  766. 
He  quotes  the  following:  "  Another  distinguishing  feature  of 
the  writ  is,  that  it  is  a  preventive  rather  than  a  corrective 
remedy,  and  issues  only  to  prevent  the  commission  of  a  future 
act,  and  not  to  undo  an  act  already  peformed."  To  show  what 
this  means,  he  should  have  quoted  what  follows,  in  the  next 
sentence:     "Where,   therefore,   the   proceedings  which  it  is 
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Bought  to  prohibit  has  already  been  disposed  of  by  the  court, 
and  nothing  remains  to  be  done  either  by  the  court  or  the  par- 
ties, the  cause  having  been  absolutely  dismissed  by  the  in- 
ferior tribunal,  prohibition  will  not  lie,"  etc. 

This  is  really  the  whole  extent  of  the  rule.  Where  the  pro- 
ceeding in  the  lower  court  has  ended,  and  the  court  has 
nothing  further  to  do  in  pursuance  or  in  completion  of  its  or- 
der, or  where  it  has  dismissed  the  proceeding,  prohibition  is  no 
remedy;  but  where  anything  remains  to  be  done  by  the  court, 
prohibition  not  only  prevents  what  remains  to  be  done,  but 
gives  complete  relief  by  undoing  what  has  been  done:  See 
forms  of  writs  cited  in  2  Chitty's  Practice,  854,  355;  Ex  parte 
Morgan  Smith,  23  Ala.,  N.  S.,  94;  Jone$  v.  Owen,  5  Dowl.  &  L. 
669;  Marsden  v.  Wardle,  3  El.  &.  B.  659,  and  cases  therein 
cited;  Sargeant  v.  Dale^  li.  R.  2  Q.  B.  558.  In  White  v.  Field, 
12  Com.  B.,  N.  S.,  383,  the  court  says  (p.  412):  "Tlie  writs  in 
the  register  and  elsewhere  which  conclude  with  a  mandamus  to 
the  court  Christian  to  recall  an  excommunication  already  er- 
roneously fulminated,  or  a  sequestration  wrongly  issued,  are 
all,  as  to  the  prohibitory  part,  peremptory,  and  the  mandamus 
to  revoke  the  unauthorized  proceedings  only  accessory  to  the 
peremptory  prohibition  and  necessary  to  give  it  effect." 

Here  is  a  clear  indication  of  the  extent  of  the  remedial  office 
of  the  writ.  It  is  primarily  and  principally  preventive, —  its 
office  is  to  arrest  proceedings;  but  when  a  case  arises  in  which 
there  are  proceedings  to  be  stayed  or  prevented,  it  will  also 
annul  such  prior  proceedings  as  may  be  necessary  to  make  the 
remedy  complete.  The  principle  is  that  which  prevails  in 
equity.  When  there  is  jurisdiction,  the  court  will  afford  com- 
plete relief.  A  party  will  not  be  compelled  to  resort  to  more 
than  one  proceeding  or  more  than  one  court  for  redress  of  one 
injury:  See  also  French  v.  Noel,  22  Gratt.  454.  Many  other 
cases  are  cited  in  the  brief  of  counsel  for  petitioners  to  this 
point,  and  might  be  cited  here,  but  it  is  unnecessary. 

In  the  nature  of  things  it  must  be  true  that  when  a  receiver 
has  got  possession  of  property  under  a  void  commission,  and 
the  future  acts  of  the  court,  i.  e.,  the  sale  of  the  property  and 
distribution  of  its  proceeds,  are  arrested  by  prohibition,  the 
writ  will  also  require  a  restoration  of  the  property  to  the  peti- 
tioner; for  otherwise  prohibition  would  be  worse  than  no  rem- 
edy at  all.  It  would  prevent  the  owner  from  getting  either 
the  property  or  its  proceeds.  The  receiver  would  continue  to 
hold  it  discharged  of  the  duty  of  accounting  for  it. 
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"We  will  next  consider  the  objection  that  prohibition  will 
not  lie  because  the  petitioners  had  other  plain,  speedy,  and 
adequate  remedies  in  due  course  of  law. 

It  is  suggested  that  they  might  have  moved  the  court  below 
to  withdraw  its  order  for  a  receiver.  But  suppose  the  court 
insisted  that  everything  should  be  absolutely  given  over  to 
the  possession  of  the  receiver  before  he  would  listen  to  any 
application  for  a  revocation  or  modification  of  his  order,  can 
it  be  said  that  a  motion  only  to  be  considered  on  such  condi- 
tions aflForded  an  adequate  remedy,  or  any  remedy?  And 
suppose  the  motion  had  been  heard  and  denied,  would  that 
have  helped  them?  After  all  it  would  have  been  necessary  to 
appeal  to  some  other  court  for  relief.  But  surely  counsel  can 
scarcely  be  serious  in  contending  that  because  a  party  can 
move  a  court  to  set  aside  an  invalid  order,  therefore  he  cannot 
have  a  writ  of  prohibition;  for  if  this  were  so,  there  never  could 
be  a  writ  of  prohibition;  such  a  motion  would  always  be  pos- 
sible. The  most  that  can  be  claimed  is,  that  an  application 
should  be  made  to  the  lower  court  before  moving  for  the  writ. 
But  this  is  another  point  to  which  we  shall  refer  hereafter. 

It  is  also  suggested  that  the  petitioners  might  have  bowed 
to  the  authority  of  the  receiver,  given  him  possession  of  every- 
thing, and  then  obtained  leave  from  the  superior  court  to  sue 
him  in  ejectment,  or  that  they  might  have  sued  him  in  forci- 
ble entry. 

It  is  true,  the  petitioners  might  have  done  this,  but  the  rem- 
edy would  have  been  neither  speedy  nor  adequate.  They  had 
the  right  not  merely  to  get  their  property  back  after  a  long 
and  expensive  litigation;  they  had  a  right  to  keep  it.  The 
wrong  with  which  they  were  threatened  when  they  applied  for 
the  writ,  and  when  the  writ  issued,  was  the  deprivation  of  the 
possession  and  the  use  of  their  property.  To  give  the  prop- 
erty up  in  the  hope  of  being  allowed  by  the  superior  court  to 
sue  for  it  and  recover  it  after  years  of  litigation  was  neither 
an  adequate  nor  a  speedy  remedy.  It  would  be  as  reasonable 
to  say  that  an  injunction  should  never  issue  to  restrain  a 
threatened  injury,  because  the  party  injured  may  always  have 
his  action  for  damages. 

But  there  is  a  distinction  affecting  this  question  which 
counsel  seem  to  have  wholly  overlooked,  — a  distinction,  that 
is  to  say,  between  acts  of  the  receiver  and  acts  of  the  court. 
When  a  receiver  holds  by  a  valid  appointment  containing  no 
directions  in  excess  of  the  jurisdiction  of  the  court,  so  long  as 
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he  acts  in  pursuance  of  the  orders  of  the  court  he  cannot  or- 
dinarily invade  the  rights  of  parties  or  strangers  to  the  liti- 
gation. If  he  does  an  injury,  he  does  it  by  exceeding  his 
authority.  In  such  case,  the  fault  is  his,  and  his  alone.  If 
he  attempts  to  take  property  lawfully  in  the  possession  of 
another,  and  to  which  he  is  not  entitled,  his  attempt  may  be 
resisted,  just  as  any  other  trespasser  may  be  resisted,  and  the 
person  defending  his  lawful  possession  is  not  brought  in  con- 
flict with  the  court.  If  he  by  any  means  gains  possession  of 
the  property  claimed  by  a  stranger,  the  court  will  either  order 
him  to  restore  it,  or  if  the  title  is  in  doubt,  permit  an  action  to 
be  brought  against  him  to  try  the  title. 

But  when  the  court  has  exceeded  its  jurisdiction  in  appoint- 
ing a  receiver,  or  in  directing  him  to  take  specific  property  out 
of  the  possession  of  a  stranger,  the  injury  that  results  is  di- 
rectly due  to  the  action  of  the  court;  the  wrong  is  in  the  order 
of  the  court,  not  in  the  receiver's  transgression  of  the  order. 
In  such  case  it  seems  clear  that  the  appropriate  remedy  is  in 
some  writ  or  proceeding  which  operates  upon  the  court,  as 
such,  to  restrain  its  judicial  action,  and  not  in  the  sort  of  re- 
sistance that  may  be  opposed  to  an  ordinary  wrong-doer,  or 
in  such  an  action  as  may  be  brought  against  a  private  person 
who  has  committed  a  trespass.  However  confident  he  may 
be  of  his  right  to  resist,  no  prudent  man  will  take  the  risk  of 
resisting  the  plain  terms  of  an  order  of  court,  and  no  rule  of 
practice  should  belaid  down  which  will  compel  a  man  in  that 
situation  to  defend  his  possession  by  force,  in  order  to  avoid 
the  necessity  of  resorting  to  an  action  to  recover  it.  On  the 
contrary,  all  men  should  be  encouraged  to  avoid  forcible  re- 
sistance to  orders  of  courts,  no  matter  how  plainly  in  excess 
of  jurisdiction,  by  firmly  upholding  and  freely  administering 
the  remedies  provided  for  the  summary  correction  of  such 
excesses. 

But  it  is  said  that  the  order  appointing  the  receiver  was  ap- 
pealable, and  therefore  prohibition  will  not  lie. 

The  statute  does  not  say  that  the  writ  will  not  issue  in  any 
case  where  there  is  an  appeal.  There  must  not  only  be  a  right 
of  appeal,  but  the  appeal  must  furnish  an  adequate  remedy, 
in  order  to  prevent  the  issuance  of  the  writ.  A  number  of 
cases  have  been  decided  in  this  court  in  which  writs  of  prohi- 
bition have  been  refused  because  there  was  a  right  of  appeal, 
but  in  all  of  those  cases  the  appeal  afforded  a  complete  and 
adequate  remedy  for  the  threatened  excess  of  jurisdiction. 
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In  Childs  v.  Edmunds,  10  Pac.  Rep.  130,  Cal.,  March,  1886, 
the  petitioner  had  a  right  to  appeal,  and  by  his  appeal  he 
could  stay  the  enforcement  of  the  writ  of  assistance.  More 
than  this,  it  does  not  appear  that  any  excess  of  jurisdiction 
had  been  committed  in  ordering  the  writ  of  assistance;  and  if 
60,  appeal  was  the  only  remedy. 

In  Mancello  v.  Bellrude,  1 1  Pac.  Rep.  501,  Cal.,  June,  1886, 
and  Levy  v.  Wilson,  69  Cal.  105,  appeal  was  a  complete  and 
adequate  remedy.  In  Clark  v.  Superior  Court,  55  Cal.  199, 
and  Wreden  v.  Superior  Court,  55  Cal.  504,  there  was  no  excess 
of  jurisdiction,  and  appeal  was  the  only  remedy.  The  same 
is  tru3  of  the  case  of  Powelson  v.  LocJcwood,  82  Cal.  613. 

The  difference  between  this  case  and  all  those  referred  to  is, 
that  here  an  appeal  would  have  afforded  no  remedy  for  the 
wrong  with  which  the  petitioners  were  threatened.  By  means 
of  an  appeal,  at  the  end  of  about  a  year  and  a  half,  in  the 
ordinary  course,  they  could  have  procured  a  reversal  of  the 
order,— if,  indeed,  as  strangers  to  the  action  in  which  it  was 
made,  they  had  any  right  to  appeal, — but  in  the  mean  time 
they  would  have  been  irreparably  damaged,  unless  upon  the 
taking  of  the  appeal  the  court  would  have  suspended  action 
under  the  order.  But  the  court  had  already  decided  that  no 
appeal  could  by  possibility  stay  the  appointment  of  a  receiver 
and  the  seizure  of  the  property  by  him.  And  so  it  would  have 
been  necessary  to  make  a  motion  to  suspend  the  order,  and  for 
a  restoration  of  the  property  or  a  withdrawal  of  the  receiver, 
wait  until  that  order  was  overruled,  and  a  bill  of  exceptions 
settled,  and  take  another  appeal  from  that  order,  as  was  done 
in  Lee  Chuck  v.  Quan  Wo  Chung  Co.,  81  Cal.  222;  or  some 
other  proceeding  would  have  been  necessary,  involving  ruin- 
ous delay. 

For  in  the  mean  time  the  receiver  would  have  gained  com- 
plete possession  of  the  refinery  and  other  property;  the  refin- 
ery would  have  been  closed,  stock  injured,  contracts  broken, 
employees  discharged  or  kept  in  idleness,  and  every  possible 
damage  inflicted,  without  any  security  for  the  loss. 

In  such  a  case  there  was  no  adequate  remedy,  except  by  a 
proceeding  which  would  prevent  the  receiver  from  taking 
possession  of  the  property,  and  the  writ  of  prohibition  was,  as 
has  been  shown,  the  appropriate  remedy  for  that  purpose. 
It  has,  it  is  true,  been  in  great  measure  shorn  of  its  efficacy 
by  the  precipitate  haste  of  the  receiver  in  proceeding  under 
the  order  of  the  superior  court,  but  the  propriety  of  the  course 
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pursued  by  the  petitioners  is  to  be  judged,  not  by  the  conse- 
quences of  what  the  receiver  has  done,  but  by  the  case  upon 
which  their  petition  was  founded  and  our  writ  awarded. 

The  fact,  therefore,  if  it  be  a  fact,  that  the  petitioners  could 
have  appealed  from  the  order  appointing  the  receiver,  does 
not  preclude  them  from  having  the  writ  of  prohibition. 

The  case  of  Haile  v.  Superior  Court,  78  Cal.  418,  so  much 
relied  on  by  counsel  at  the  oral  argument,  and  cited  again 
with  emphasis  in  the  briefs  since  filed,  is,  as  we  pointed  out 
at  the  hearing,  radically  different  from  this  case.  There  the 
order  of  the  superior  court  was  in  no  respect  in  excess  of  its 
jurisdiction.  The  receiver  was  regularly  appointed  in  a  proper 
case  to  take  charge  of  the  estate  of  a  voluntary  insolvent.  He 
was  not  directed  to  take  any  specific  property;  the  court  had 
decided  nothing  against  the  claims  of  the  petitioner,  and  was 
not  assuming  to  decide  anything  with  respect  to  his  claims. 
The  court,  in  short,  had  done  nothing  which  could  have  been 
prohibited.  But  it  was  feared  by  the  petitioner  that  the  re- 
ceiver might  sell  property  previously  assigned  to  him  by  the 
insolvent,  and  he  wanted  such  action  by  the  receiver  restrained. 
He  feared,  in  other  words,  that  the  receiver  would  exceed  his 
authority  and  commit  a  trespass.  We  said,  in  vacating  the 
alternative  writ,  that  if  the  receiver  had  taken  any  property 
belonging  to  the  petitioner  under  the  order  of  the  superior 
court,  he  had  done  so  without  authority,  and  was  a  mere  tres- 
passer, for  which  plaintiflf  had  a  remedy  by  action,  and  that 
he  could  not  resort  to  the  extraordinary  remedy  of  prohibi- 
tion. 

What  bearing  this  decision  can  be  supposed  to  have  upon 
a  case  where  the  order  of  the  court  is  in  excess  of  its  juris- 
diction, and  where  the  object  of  the  proceeding  is  primarily  to 
restrain  the  court  in  its  judicial  action,  and  only  indirectly 
affects  the  receiver,  who  has  done  nothing  except  what  the 
court  has  commanded  him  to  do,  we  have  thus  far  failed  to 
comprehend.  We  have  pointed  out  in  another  connection  the 
reasons  for  allowing  a  summary  remedy  to  arrest  judicial 
action  in  excess  of  jurisdiction,  and  the  difference  between 
the  situation  of  a  person  wronged  by  such  action  and  one 
threatened  by  a  private  trespasser.  In  the  one  case  the  party 
threatened  has  a  right  to  resist  the  trespass  by  force  if  neces- 
sary; in  the  other,  though  he  may  have  the  right  to  resist,  it 
'8  against  the  policy  of  the  law  to  encourage  such  resistance, 
and  a  summary  remedy  is  given  to  arrest  the  proceeding. 
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•  Tt  is  next  urged,  in  behalf  of  respondent,  that  prohibition 
will  not  lie  to  try  title  to  property.  Which  means,  in  its  ap- 
plication to  this  case,  that  the  petitioners  cannot  be  allowed 
to  show,  in  this  proceeding,  that  they  are  the  owners  of  the 
refinery.  But  we  think  counsel  have  misapprehended  the 
bearing  of  the  proposition  which  they  lay  down,  and  to  which 
we  assent. 

It  is  true,  the  title  to  the  property  cannot  be  tried  in  this 
proceeding,  but  what  this  means  is,  that  when  a  court,  by  its 
order,  has  taken  property  out  of  the  actual  possession  of  a 
stranger  to  the  proceeding,  who  claims  it  as  his  own,  the  order 
is  in  excess  of  jurisdiction,  irrespective  of  the  actual  state  of 
the  title.  Whether  the  party  in  possession  really  held  the 
title  or  not,  the  order  is  void,  because  no  man  can  be  deprived 
of  his  property  without  due  process  of  law.  A  court  cannot 
take  property  from  his  possession  without  a  hearing,  and  com- 
pel him  to  prove  title,  in  order  to  regain  it. 

It  is  next  suggested  that  the  writ  of  prohibition  does  not 
issue  ex  debito  justitise,  but  it  is  to  be  granted  or  withheld,  in 
the  sound  discretion  of  the  court,  and  that  in  this  case  it 
ought  not  to  be  allowed  in  favor  of  these  petitioners,  because 
they  are  members  of  the  sugar  trust,  monopolists,  and  are 
the  tempters  who  seduced  the  American  Sugar  Refinery  into 
the  combination. 

There  is  no  competent  proof  before  us  of  these  facts;  but 
assuming  them  to  be  so,  the  law  is  not  such  as  counsel  claim 
it  to  be.  A  decision  may  be  found  here  and  there  saying  in  a 
loose  way  that  the  issuance  of  the  writ  is  in  the  discretion  of 
the  court,  and  a  statement,  in  general  terms,  to  the  same  ef- 
fected, may  be  cited  from  text-writers,  who  merely  echo  the 
decisions,  but  it  never  was  the  law  that  a  court  having  juris- 
diction to  issue  the  writ  had  any  discretion  to  refuse  it  when 
demanded  by  the  real  party  in  interest  bringing  himself 
clearly  within  the  law.  If  such  an  idea  has  obtained  any- 
where, it  has  been  in  consequence  of  a  misunderstanding  of 
the  English  cases. 

In  England  the  practice  in  prohibition  was  analogous  to 
the  practice  in  other  actions  at  law.  An  original  writ  (of 
prohibition)  issued  for  the  purpose  of  securing  an  appear- 
ance, and  after  appearance  the  pleadings  followed;  that  is,  the 
plaintiflf  declared,  the  defendant  pleaded  or  demurred,  and  so 
on.  But  there  was  this  difference  between  the  writ  of  prohibi- 
tion and  other  original  writs,  that  whereas  the  writs  in  ordi- 
Am.  St.  Kep.,  Vol.  XVIU.  — 18 
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nary  actions  issued  of  course  on  application  of  the  plaintiff, 
the  writ  of  prohibition  did  not  issue  of  course,  but  only  upon 
affidavit  showing  grounds  for  its  issuance. 

Another  difference  was,  that  not  only  the  party  injuriously 
affected  by  the  proceedings  of  the  inferior  court,  but  any  sub- 
ject of  the  king,  was  allowed  to  interfere  to  prevent  an  excess 
of  jurisdiction,  and  in  case  of  suit  by  a  stranger  to  the  pro- 
ceeding to  be  stayed,  the  superior  courts  exercised  a  discre- 
tion in  granting  or  withholding  to  writ,  but  never  when  the 
party  affected  was  the  plaintiff.  This  whole  subject  is  re- 
viewed exhaustively  in  the  case  of  Mayor  of  London  v.  Cox, 
L.  R.  2  H.  L.  278,  280.  The  following  quotation  from  an 
opinion  of  Lord  Chief  Justice  Cockburn,  therein  cited  (p. 
280),  shows  what  the  law  on  this  point  is:  — 

"I  entirely  concur  in  the  proposition  that  although  the  court 
will  listen  to  a  person  who  is  a  stranger,  and  who  interferes  to 
point  out  that  some  other  court  had  exceeded  its  jurisdiction, 
whereby  some  wrong  or  grievance  has  been  sustained,  yet 
that  it  not  ex  dehito  justitiae,  but  a  matter  upon  which  the 
court  may  properly  exercise  its  discretion,  as  distinguished 
from  the  case  of  a  party  aggrieved,  who  is  entitled  to  relief  ex 
debito  justitise,  if  he  suffers  from  the  usurpation  of  jurisdiction 
by  another  court".  In  re  Foster,  4  Best  &  S.  187. 

In  this  state,  it  is  always  the  party  aggrieved  who  sues; 
and  if  he  shows  a  case  for  the  issuance  of  the  writ,  the  court 
cannot  refuse  it  on  the  ground  that  he  is  a  bad  man,  and  de- 
serves the  punishment  he  is  threatened  with,  or  upon  any  other 
consideration  which  appeals  to  the  mere  discretion  of  the 
judge. 

We  come  finally  to  the  proposition  upon  which  counsel  for 
respondent  insists  most  strenuously,  viz.,  that  the  jurisdiction 
of  the  court  to  grant  a  peremptory  writ  of  prohibition  de- 
pends absolutely  upon  the  allegation  and  proof  by  petitioners 
that  before  filing  their  petition  here  they  had  pleaded  to  the 
jurisdiction  of  the  superior  court,  and  that  their  plea  had  been 
overruled. 

To  sustain  this  proposition  they  cite  the  decisions  of  this 
court,  above  referred  to:  Chester  v.  Colby,  52  Cal.  517,  and 
Southern  Pac.  R.  R.  Co.  v.  Superior  Court,  59  Cal.  476;  and  they 
cite  a  number  of  decisions  from  the  courts  of  other  states. 

It  is  clear  that  the  California  cases  do  not  support  the  con- 
tention of  respondent.  In  each  of  them  a  party  to  the  pro- 
ceeding in  the  lower  court  was  the  petitioner  for  the  writ,  and 
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All  thai  was  held  in  the  first  case  was,  that  an  ohjcction  to 
the  jurisdiction  of  the  lower  court  having  been  taken  by  de- 
murrer, and  being  undecided  there,  this  court  would  not 
interfere  by  prohibition  before  that  court  had  overruled  the 
objection.  In  the  second  case,  it  was  held  that  the  party 
must  in  some  form  object  to  the  want  of  jurisdiction  of  the 
lower  court  before  the  writ  of  prohibition  would  issue.  In 
neither  case  was  the  failure  to  make  such  objection  held  to  be 
jurisdictional,  but  the  refusal  to  issue  the  writ  was  put  upon 
the  ground  that  prohibition  is  a  prerogative  writ,  and  conse- 
quently that  the  court  had  and  ought  to  exercise  the  right  to 
make  its  issuance  subject  to  reasonable  conditions,  and  that 
it  was  reasonable  to  give  the  lower  court  an  opportunitity  to 
correct  itself  before  calling  the  judge  to  answer  here. 

We  have  no  doubt  that  both  decisions  are  correct  in  all  that 
they  decided,  and  in  all  that  was  said  in  the  opinions  on  this 
point.  To  the  extent  that  its  issuance  may  be  made  subject 
to  reasonable  conditions  applicable  equally  to  all  cases  and 
all  suitors,  the  writ  of  prohibition  is,  no  doubt,  a  "preroga- 
tive" writ,  though  it  may  be  doubted  if  that  is  a  correct  term 
of  description;  for,  in  the  same  sense,  all  writs  might  be  called 
prerogative  writs.  And  we  are  satisfied  that  the  rule  of  prac- 
tice established  by  these  decisions  is  a  proper  and  wholesome 
rule,  recommended  by  important  considerations  of  expediency. 

When  a  party  has  an  opportunity  of  objecting  in  the  lower 
court  that  it  is  proceeding  or  is  asked  to  proceed  in  a  matter 
without  or  in  a  manner  exceeding  its  jurisdiction,  he  ought  to 
make  the  objection  there.  It  is  only  fair  to  the  court  that  the 
objection  should  be  brought  to  its  attention  in  some  proper 
form.  If  no  objection  is  made,  —  the  party  having  every  op- 
portunity to  object,  —  the  court  may  reasonably  infer  that  no 
ground  of  objection  exists,  and  not  only  is  the  court  entitled 
to  the  advice  and  suggestions  of  the  party  with  reference  to 
objections  apparent  on  the  record,  —  there  are  many  cases  in 
which  the  ground  of  objection  would  not  appear  unless  set 
forth  by  plea  in  some  form.  And  it  is  to  be  presumed  that 
any  valid  objection  properly  brought  to  the  attention  of  the 
court  would  generally  prevail,  and  that  all  necessity  for  a 
writ  of  prohibition  would  be  obviated.  Therefore,  the  interest 
of  the  public  in  preventing  unnecessary  litigation,  as  well  as 
consideration  for  the  judge  of  the  lower  court,  demand  that 
the  objection  should  be  made  at  the  first  opportunity. 

These  are  the  reasons  of  the  rule,  and  they  indicate  its 
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scope  and  the  extent  of  its  application,  as  the  authorities  very 
fully  show.  We  have  not  time  to  review  tLe  cases,  other  than 
those  cited  from  the  reports  of  this  state,  but  we  refer  to  the 
case  of  Mayor  of  London  v.  Cox,  L,  R.  2  H.  L.  278,  280,  in 
which  the  learning  of  the  subject  is  exhausted.  That  was  a 
case  appealed  from  the  court  of  exchequer  to  the  excliequer 
chamber,  and  finally  to  the  house  of  lords.  Before  deciding 
it,  the  lords  requested  the  opinion  of  the  justices  of  the  queen's 
bench  on  two  questions,  the  second  being  as  follows:  "Whether 
the  garnishees  in  the  lord  mayor's  court  could  maintain  an 
action  for  a  prohibition  without  having  pleaded  in  the  lord 
mayor's  court."  To  which  the  justices  unanimously  responded 
that  they  could.  This  was  in  accordance  with  the  unanimous 
decision  both  of  the  court  of  exchequer  and  exchequer  cham- 
ber, which  was  accordingly  affirmed  in  the  house  of  lords. 
The  answer  of  the  justices,  prepared  by  Justice  Willes,  con- 
tains a  full  review  of  all  the  cases,  showing  that  even  in 
England  the  subject  had  not  been  clearly  understood,  and 
that  some  inconsistent  and  erroneous  decisions  had  been 
made.  It  is  not  surprising,  therefore,  that  in  some  of  the 
United  States  the  same  confusion  has  arisen,  and  that  some 
cases  have  been  erroneously  decided,  to  the  effect,  for  in- 
stance, that  the  issuance  of  the  writ  is  in  the  discretion  of  the 
court,  and  that  a  formal  plea  to  the  jurisdiction  of  the  lower 
court  is  an  essential  prerequisite  to  its  issuance.  Fortunately 
no  such  decisions  have  been  made  in  this  court,  though  in  de- 
ciding Chester  V.  Colby,  52  Cal.  517,  an  Arkansas  case  is  cited 
with  approval  which  apparently  does  go  to  the  extent  claimed 
by  respondent.  But  we  are  fully  at  liberty,  without  question- 
ing the  authority  of  any  case  decided  in  this  court,  to  adopt 
the  correct  rule  and  doctrine  as  expounded  and  laid  down  in 
the  case  of  Mayor  of  London  v.  Cox,  L.  R.  2  H.  L.  278,  280. 

Without  going  into  the  niceties  of  the  subject,  it  may  be 
said  that  the  following  propositions,  applicable  to  this  case, 
are  fully  supported  by  the  decision  in  that  case:  — 

1.  If  a  want  of  jurisdiction  is  apparent  on  the  face  of  the 
proceeding  in  the  lower  court,  no  plea  or  preliminary  objec- 
tion is  necessary  before  suing  out  the  writ  of  prohibition. 

2.  If  the  proceeding  in  the  lower  court  is  not  on  its  face 
without  the  jurisdiction  of  such  court,  but  is  so  in  fact  by  rea- 
son of  the  existence  of  some  matter  not  disclosed,  such  matter 
ought  to  be  averred  in  some  proper  form,  in  order  to  make  the 
want  of  jurisdiction  appear. 
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3.  But  this  is  not  essential  to  the  jurisdiction  of  the  superior 
court  to  grant  prohibition.  It  is  only  laches,  which  may  or 
may  not  be  excused,  according  to  circumstances. 

According!}'',  we  find  that  frequently  a  failure  to  plead  in 
the  lower  court  was  excused  for  the  reason  that  it  appeared 
that  the  plea  would  have  been  rejected  if  made.  The  whole 
question  in  fact  was  one  of  practice  merely,  not  of  jurisdiction, 
and  the  objection  which  most  frequently  prevailed  to  the 
granting  of  the  writ  was,  not  that  the  application  came  too 
early,  but  that  it  came  too  late. 

The  rule  which  we  have  adopted  is  founded  upon  the  same 
considerations,  and  directed  to  the  same  end.  Our  jurisdic- 
tion is  ample  to  arrest  by  prohibition  any  proceeding  without 
or  in  excess  of  the  jurisdiction  of  the  superior  court,  but  by 
statute  we  are  forbidden  to  do  so  when  there  is  a  plain,  speedy, 
and  adequate  remedy  in  ordinary  course  of  law;  and  by  the 
practice  which  we  have  adopted  and  prescribed  for  ourselves, 
we  will  not  issue  the  writ  until  the  objection  to  its  want  or  ex- 
cess of  jurisdiction  has  in  some  form  been  made  in  and  over- 
ruled by  the  lower  court,  the  whole  foundation  of  the  rule 
being  the  respect  and  consideration  due  to  the  lower  court, 
and  the  expediency  of  preventing  unnecessary  litigation. 

Applying  these  principles  to  the  present  case,  we  find  that 
the  petitioners  were  not,  in  their  character  of  purchasers  of 
the  specific  property  described  in  the  order  appointing  the  re- 
ceiver, parties  to  the  quo  warranto,  or  the  rule  to  show  cause 
why  the  receiver  should  not  be  appointed,  and  in  that  char- 
acter they  had  no  opportunity  to  object  until  after  Mr.  Reddy 
appeared  at  the  refinery  armed  with  an  order  of  court  author- 
izing him  to  take  it  into  his  possession. 

As  stockholders  of  the  corporation,  however,  it  is  contended, 
and  may  be  conceded,  that  they  were  virtually  defendants  in 
the  quo  warranto,  and  parties  affected  by  the  rule  to  show 
cause. 

But  it  clearly  appears  that  in  that  character  they  made 
every  objection  that  could  be  made  to  the  order  asked,  which 
did  not  refer  to  any  specific  property.  They  filed  an  affidavit 
showing  that  there  were  no  creditors  of  the  corporation,  and  a 
certificate  showing  that  all  tlie  stockholders  had  requested  the 
directors  to  close  up  the  business  of  the  corporation.  They  also 
brought  to  the  attention  of  the  court  the  fact  that  an  appeal 
from  the  judgment  of  forfeiture  had  been  taken  and  perfected. 
All  these  objections  went  to  the  jurisdiction;  they  were  all 
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argued,  all  maturely  considered,  and  all  overruled  in  a  care- 
fully prepared  opinion  in  writing. 

What  more  could  possibly  be  necessary,  in  order  to  author- 
ize us,  under  any  rule  prevailing  anywhere,  to  examine  and 
decide  upon  the  objections  so  made  and  so  overruled?  Cer- 
tainly nothing  that  has  ever  been  decided  by  tliis  court,  and 
nothing  in  the  reason  of  the  rule. 

Even  as  to  the  objections  to  the  order,  as  made,  upon 
grounds  peculiarly  affecting  the  petitioners  as  purchasers  of 
the  specific  property  therein  described,  they  did  everything 
which  the  reason  of  the  rule  requires. 

It  is  objected  that  they  did  not  file  a  formal  plea,  make  a 
formal  motion,  and  await  a  decision  of  the  superior  court  be- 
fore luoving  here.  But  what  opportunity  were  they  allowed  to 
take  these  steps? 

The  first  notice  they  had  of  the  order  empowering  the  re- 
ceiver to  take  the  property  claimed  by  them  was  his  appear- 
ance at  the  refinery  demanding  immediate  possession,  and 
asserting  his  authority  and  control.  In  the  short  respite  of 
one  night  which  was  granted  them,  they  prepared  affidavits 
setting  forth  their  claims  upon  which  to  base  an  application 
for  such  a  stay  as  would  enable  them  to  move  for  a  suspension 
or  modification  of  the  order.  Their  attorney  sought  the  re- 
spondent at  his  chambers  at  the  earliest  possible  moment, 
stated  "to  him  the  substance  of  the  affidavits,  and  the  nature 
of  his  application.  He  also  stated  that  there  was  a  scramble 
for  the  possession  of  the  refinery  between  the  receiver  and  the 
agents  and  employees  of  the  petitioners.  Thereupon  the  re- 
spondent distinctly  informed  him  that  his  application  would 
not  be  considered  unless  full  and  complete  possession  of  the 
property  was  first  delivered  to  the  receiver.  To  have  yielded 
to  this  condition  would  have  been  to  give  up  the  whole  con- 
troversy, and  submit  to  the  very  wrong  which  it  was  their 
object  to  prevent.  They  were  not  bound,  therefore,  to  move 
upon  such  terms,  and  being  advised,  and  fully  believing,  — • 
what  the  event  proved  to  be  a  fact,  —  that  the  respondent  and 
the  receiver  would  proceed  with  all  expedition  to  enforce  the 
invalid  order,  they  were  justified  in  filing  their  petition  without 
further  delay. 

It  is  unnecessary,  in  this  view,  to  determine  whether  the 
affidavit  of  Mr.  Mott  was  actually  read  to  Judge  Wallace  or 
not,  and  we  shall  not  attempt  to  reconcile  the  conflict  in  the 
testimony  upon  that  point.     In  any  event,  it  is  certain  that 
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our  jurisdiction  to  issue  a  peremptory  writ  is  complete,  and 
equally  certain  that  the  respondent  has  no  reason  to  complaia 
that  objections  to  his  order  were  not  submitted  to  his  decision 
before  this  proceeding  was  instituted. 

It  is  also  unnecessary  to  enter  into  any  detailed  discussion 
of  the  testimony  as  to  the  extent  or  completeness  of  Mr. 
Reddy's  possession  at  the  time  the  writ  was  served.  It  is  the 
time  when  the  writ  is  ordered,  not  the  time  when  it  is  served, 
that  fixes  the  extent  of.  our  power  to  interfere  with  the  pro- 
ceeding in  the  lower  court.  But  even  this  is  immaterial  in 
the  case;  for  we  have  shown  that,  so  long  as  property  in  the 
hands  of  a  receiver  remains  subject  to  further  judicial  action 
which  may  be  arrested  by  the  prohibition,  the  remedy  will  be 
made  complete  by  ordering  its  restoration. 

So  fiir,  therefore,  as  the  prohibition  is  concerned,  it  makes 
no  difference  if  we  assume  that  Mr.  Reddy  had  complete  pos- 
session at  the  time  we  ordered  the  alternative  writ. 

It  is  only  with  respect  to  the  proceeding  for  contempt  that 
the  facts  relating  to  the  possession  of  the  receiver  are  material. 

In  considering  the  question  of  contempt,  it  will  be  necessary 
to  examine  with  some  care  the  evidence  on  this  point,  and  as 
this  will  necessarily  occupy  some  time,  and  as  it  is  important 
that  the  petitioners  should  have  as  speedy  relief  as  possible, 
we  will  make  that  matter  the  subject  of  a  separate  opinion,  to 
be  filed  at  our  earliest  convenience.  In  the  mean  time  an 
absolute  and  peremptory  writ  of  prohibition  will  issue  in  ac- 
cordance with  the  views  herein  expressed. 


Beoeivers  —  When  and  over  What  Appointed,  —  As  to  when  and 
under  what  circumstances  the  court  may  appoint  a  receiver  over  corporate 
property,  see  note  to  Cortelyou  v.  Hathaioay,  64  Am.  Dec.  485,  486. 

Corporations  —  Dissolution.  —  As  to  the  effect  of  the  dissolution  of  a 
corporation  upon  its  property,  see  Folgp.r  v.  Columbian  Ins.  Co.,  99  Mass. 
267;  96  Am.  Dec.  747,  and  cases  cited  in  note. 

Reckivers,  Appointment  of  —  Statute.  —  Where  a  statute  makes  pro- 
visions for  the  mode  of  appointing  receivers,  the  power  of  the  court  appoint- 
ing a  receiver  is  limited  by  such  provisions,  and  it  can  only  proceed  in  the 
manner  therein  provided:  Colwell  v.  Bank,  119  N.  Y.  409. 

Statutes  —  Construction.  —  A  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute,  unless  it  be  within  the  intention  of  the 
makers  of  that  statute:  Riggs  v.  Palmer,  115  N.  Y.  506;  12  Am.  St.  Rep. 
819,  and  note  as  to  the  effect  of  the  intention  of  the  law-makers  upon  the 
construction  of  statutes. 

Corporations  —  Forfeiture  of  Franchise.  —  As  to  the  causes  for  which, 
the  mode  of  procedure  by  which,  and  persons  or  parties  at  whose  instance, 
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forfeitures  of  corporate  franchises  may  be  declared,  see  extended  note  to 
BtcUe  V.  Atchwon  etc  R.  R.  Co.,  8  Am.  St.  Rep.  179-202. 

CoRPORATioNa  —  Dissolution.  —  Upon  the  dissolution  of  a  corporation, 
its  property,  real  and  personal,  becomes  assets  for  the  payment  of  creditors 
and  for  distribution  among  the  stockholders:  State  v.  Bailey,  16  lud.  46;  79 
Am.  Dec.  405. 

Writ  of  Prohibition,  when  may  Issue,  to  whom  issued,  and  the  eflFect 
of  its  issue:  Extended  note  to  State  v.  Road  Commimoners,  12  Am.  Dec.  604- 
609.  Compare  Haj/np  v.  Justice'^  Court,  82  Cal.  284;  16  Am.  St.  Rep.  1 14,  and 
note.  The  writ  should  is^ue  only  where  ordinary  remedies  are  inadequate  to 
the  ends  of  justice:  Mastin  v.  Sloan,  98  Mo.  252.  The  writ  will  lie  to  pre- 
vent a  superior  judge  from  proceeding  against  law:  Conwionwealth  v.  Latham, 
85  Va.  632;  or  proceeding  further  in  matters  over  which  he  has  no  jurisdic- 
tion: Oreen  v.  Superior  Court,  78  Cal.  556;  Nelms  v.  Vaughan,  84  Va.  696. 
But  ordinarily  the  writ  will  not  issue  against  an  inferior  court,  where  it 
appears  that  such  court  has  jurisdiction,  and  there  is  an  adequate  remedy 
by  appeal:  Murphy  v.  Superior  Court,  84  Cal.  592;  Thomas  v.  Justice^ a  Court, 
80  Cal.  40;  State  v.  Justice's  Court,  41  La,  Ann.  403;  or  otherwise:  Shinkle 
V.  Covington,  83  Ky.  420;  Haile  v.  Superior  Court,  78  Cal.  418;  State  v. 
Southern  R'y  Co.,  100  Mo.  59;  State  v.  McMartin,  42  Minn.  30. 
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184  California,  515.] 

Plbadinq. —  The  Right  of  a  1  ^aintiff  to  Sue  as  Administrator  suflS- 
ciently  appears  from  an  averment  in  his  complaint  that  he  filed  a  peti- 
tion for  letters  of  administration  at  a  time  and  in  a  court  designated,  and 
that  thereafter  such  proceedings  were  had  that  the  court,  by  an  order 
duly  given  and  made,  appointed  him  sole  administrator,  aud  that  he 
thereafter  qualified  as  such,  and  letters  of  administration  issued  to  him. 

Jury  Trial.  — Instruction  that  if  the  jury  found,  from  the  evidence,  that 
the  defendant,  through  its  agents,  servants,  and  employees,  fired  and  ex- 
ploded a  blast  as  charged  by  the  plaintiff's  complaint,  and  that  it  resulted 
in  the  death  of  the  plaintiff's  intestate,  then  that  plaintiff  is  entitled  to 
recover,  is  not  erroneous,  and  does  not  remove  from  the  jury  the  con- 
sideration of  all  quesions  except  as  to  whether  defendant  fired  the 
blast,  if  the  complaint  sets  forth  a  careless  and  negligent  explosion  of  the 
blast. 

Liability  for  Exploding  a  Blast.  —  When  injuries  are  inflicted  by  ex- 
ploding, in  a  thickly  settled  part  of  a  city,  a  blast  of  gunpowder,  the 
parties  causing  such  explosion  are  not  relieved  from  liability  by  the  fact 
that  they  employed  careful  and  experienced  men,  and  exercised  the  high- 
est degree  of  care. 

Jury  Trial.  —  Instructions  Ignoring  the  Doctrine  of  Contributory 
Negligence  will  not  occasion  a  reversal,  where  there  was  no  evidence 
of  such  negligence  on  the  part  of  the  person  injured. 

Construction  of  Statutes  Giving  Damages  for  Death. —  The  provision 
of  the  code  of  California  that  "  when  the  death  of  a  person,  not  being  a 
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minor,  is  caused  by  the  wrongful  act  or  negligence  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  damages  against 
the  person  causing  the  death,"  authorizes  but  one  action  to  be  brought; 
and  when  such  action  is  brought,  none  other  can  be  permitted,  and 
though  the  action  is  by  the  personal  representative  of  the  decedent,  all 
damages  occasioned  to  his  heirs  may  be  recovered  therein. 

Action  for  Causing  Death  —  Damages. —  In  an  action  by  an  administrator 
of  a  decedent  to  recover  damages  for  his  death,  resulting  from  the  neg- 
ligence of  the  defendant,  the  jury  has  a  right  to  take  into  consideration 
the  pecuniary  losses  suffered  by  his  mother,  if  she  is  his  heir  at  law. 

Damages  for  Causing  Death  of  a  Human  Being  allowed  by  the  statute 
of  California  to  be  recovered  by  his  heirs  or  personal  representative 
do  not  include  sorrow,  sufiFering,  or  mental  anguish  occasioned  by  such 
death.  Where  the  decedent  left  a  mother  or  wife,  the  jury,  however, 
may  take  into  consideration  her  loss  of  comfort,  society,  and  protec- 
tion. 

DxATH  —  Damages  for  Causing,  to  Whom  Belong.  —  The  damages  given 
by  the  code  of  California  for  negligently  causing  the  death  of  a  person 
are  recoverable  for  the  benefit  of  his  heirs,  and  do  not  constitute  any 
part  of  his  estate. 

T.  C.  Coogdn  and  W.  W.  Foote,  for  the  appellant. 
James  C.  Cary  and  J.  D.  Sullivan,  for  the  respondent. 

Thornton,  J.  This  action  is  brought  to  recover  damages 
for  death  caused  by  the  negligent  explosion  by  defendant  of  a 
blast  in  the  city  of  San  Francisco,  whereby  the  plaintiflf's  in- 
testate was  killed. 

The  demurrer  to  the  complaint  was  properly  overruled.  The 
allegations  as  to  the  appointment  of  Munro  as  administrator 
of  the  deceased,  Stanton,  were  sufficient. 

The  court  committed  no  error  in  its  rulings  on  the  admis- 
sion of  testimony. 

The  court  gave,  at  the  request  of  plaintiflF,  the  following  in- 
struction to  the  jury: — 

"If  you  find,  from  the  evidence,  that  the  defendant,  through 
its  agents,  servants,  and  employees,  fired  and  exploded  the 
blast,  as  charged  by  the  plaintiff's  complaint,  and  that  it 
resulted  in  the  death  of  Michael  Stanton,  the  plaintiflf's  in- 
testate, then  the  plaintiff  is  entitled  to  recover  such  damages 
as,  from  the  evidence  and  proofs,  under  all  the  circumstances 
of  the  case,  you  may  deem  to  be  just." 

To  the  giving  of  this  instruction  the  defendant  excepted. 

It  is  contended  now,  on  behalf  of  defendant,  that  this  direc- 
tion was  erroneous,  because  it  removed  from  the  jury  the  con- 
sideration of  all  the  issues,  except  that  the  defendant  fired  and 
exploded  the  blast,  and  that  it  resulted  in  Stanton's   death; 
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that  there  were  other  issues  in  the  case,  but  by  this  instruction 
they  were  brushed  aside. 

We  find  no  error  in  this  instruction.  The  language  in  the 
first  clause,  that  "  the  defendant,  through  its  agents,  servants, 
and  employees,  fired  and  exploded  the  blast,"  is  qualified  by 
the  words  "as  charged  in  the  plaintiff's  complaint";  and  the 
complaint  set  forth  a  careless  and  negligent  explosion  of  the 
blast.  In  our  judgment,  the  direction  embraced  all  the  ma- 
terial issues  in  the  complaint,  the  finding  on  which  was  neces- 
sary to  establish  the  cause  of  action  against  the  defendant. 

The  giving  of  the  following  instruction  by  the  court  is  like- 
wise excepted  to: — 

"  It  is  no  defense  or  answer  to  an  action  of  this  character 
that  defendant,  in  exploding  the  blast  in  question,  used  and 
employed  skillful  and  experienced  men,  and  in  everything 
appertaining  to  blasting  it  used  and  exercised  the  highest  de- 
gree of  care;  and  I  charge  you  that  defendant  is  liable  to  dam- 
ages for  the  death  of  said  Michael  Stanton  if  you  find  that  his 
death  resulted  from  the  firing  of  the  blast  in  question,  even  if 
it  used  the  highest  and  utmost  care  and  skill  in  firing  and 
exploding  it." 

We  perceive  no  error  in  the  above  direction.  The  evidence 
shows  clearly  that  this  blast  was  exploded  in  a  thickly  settled 
portion  of  the  city.  We  are  of  opinion  that  no  degree  of  care 
will  excuse  a  person,  where  death  was  caused  by  such  explo- 
sion, from  responsibility  for  it. 

It  is  said  that  the  above  instructions  ignore  the  doctrine  of 
contributory  negligence.  As  there  was  no  evidence  of  con- 
tributory negligence  in  the  cause,  the  doctrine  of  such  negli- 
'^gence  was  properly  ignored. 

The  court  also  directed  the  jury  as  follows: — 

"3.  If  your  verdict  shall  be  for  the  plaintiff,  such  damages 
may  be  given  by  you  as,  under  all  the  circumstances  of  the 
case,  may  be  just.  And  in  determining  the  amount  of  such 
damages,  you  have  the  right  to  take  into  consideration  the 
pecuniary  loss,  if  any,  suffered  by  the  mother  of  Michael  Stan- 
ton by  his  death,  if  you  find  that  his  mother  is  living.  And 
the  loss  which  the  plaintiff  is,  in  such  a  case  as  this,  entitled 
to  recover,  is  what  the  deceased  would  have  probably  earned 
and  accumulated  by  his  labor  in  his  business  or  calling  dur- 
ing the  residue  of  his  life,  and  which  would  have  gone  to  the 
benefit  of  his  mother,  or  heirs,  or  personal  representatives, 
taking  into  consideration  his  age,  health,  habits  of  industry, 
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ability  and  disposition  to  labor,  and  the  probability  of  his 
length  of  life. 

"4.  I  further  instruct  you,  if,  from  the  evidence,  you  should 
find  for  the  plaintiff,  then  the  measure  of  damages  is  not  alone 
the  pecuniary  loss  and  injury  sustained  by  the  mother  in  the 
loss  of  her  son,  as  just  explained,  but  in  assessing  the  dam- 
ages then,  you  may,  in  addition,  take  into  consideration  the 
sorrow,  grief,  and  mental  suffering  occasioned  by  his  death  to 
his  mother,  together  with  the  loss,  if  any,  sustained  by  her  in 
being  deprived  of  the  comfort,  society,  support,  and  protection 
of  the  deceased  by  reason  of  his  death." 

As  no  question  is  made  on  the  remainder  of  this  instruc- 
tion, we  do  not  insert  it. 

To  the  giving  of  these  instructions,  exceptions  were  reserved 
by  defendant,  and  it  is  said,  on  behalf  of  defendant,  that  the 
court  erred  in  giving  them.  Our  attention  is  particularly 
directed  to  the  following  portion  of  instruction  3:  "  And  that, 
in  determining  the  amount  of  such  damages,  you  have  the 
right  to  take  into  consideration  the  pecuniary  loss,  if  any,  suf- 
fered by  the  mother  of  Michael  Stant(5n  by  his  death  ";  and 
the  following  portion  of  instruction  4:  "  The  sorrow,  grief,  and 
mental  suffering  occasioned  by  his  death  to  his  mother,  to- 
gether with  the  loss,  if  any,  sustained  by  her  in  being  deprived 
of  the  comfort,  society,  support,  and  protection  of  deceased  by 
reason  of  his  death." 

Now,  in  regard  to  the  above-quoted  portion  of  instruction  3, 
it  is  argued  the  mother  of  Michael  Stanton  was  not  the  party 
plaintiff;  that  the  action  was  not  brought  by  the  heirs  of  the 
deceased,  but  by  his  personal  representative;  that  this  action 
is  brought  under  section  377  of  the  Code  of  Civil  Procedure. 
That  section  is  in  these  words:  — 

"  Sec.  377.  When  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death;  or  if  such  person 
be  employed  by  another  person,  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person.  In  every  action 
under  this  and  the  preceding  section,  such  damages  may  be 
given  as,  under  all  the  circumstances  of  the  case,  may  be 
just." 

In  connection  with  this  section,  our  attention  is  called  to 
the  act  of  1862  (Stats.  1862,  p.  447),  and  it  is  said  that  section 
8  of  that  act  prescribed  that  the  action  should  be  brought  by 
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the  personal  representative  of  the  deceased  alone,  and  pre- 
scribed the  rule  of  damages  in  these  words:  "The  jury  may 
give  such  damages,  pecuniary  and  exemplary,  as  they  shall 
deem  fair  and  just,  and  may  take  into  consideration  the  pecuni- 
ary injury  resulting  from  such  death  to  the  wife  and  next  of  kin 
of  such  deceased  person"  and  that,  when  enacted  in  the  code, 
the  words  in  italics  were  omitted  therefrom.  The  counsel  for 
defendant  proceeds  to  give  the  reason  for  this  cliange  in  the 
enactment.  The  reason  so  given  by  counsel  is,  that  the  heirs 
were  given  the  right  to  maintain  the  action,  and  hence  its 
re-enactment  was  not  necessary,  because,  in  an  action  brought 
by  them,  as  a  matter  of  course,  their  pecuniary  injuries  should 
be  taken  into  consideration. 

We  do  not  think  that  such  is  the  proper  construction  of  sec- 
tion 377.  In  our  judgment,  but  one  action  is  permitted,  and 
that  action  may  be  brought  either  by  the  heirs  of  the  deceased, 
or  by  his  personal  representatives;  and  when  one  action  is 
brought,  and  the  court  has  obtained  jurisdiction  of  it,  that  is 
the  only  action  which  the  statute  permits;  as,  for  instance, 
when  the  personal  repi"fesentative  of  the  deceased  brings  an  ac- 
tion to  recover  damages  for  the  act  or  neglect  causing  death,  if 
another  action  is  afterward  brought  by  the  heirs  of  the  de- 
ceased, the  pendency  of  the  prior  action  may  be  well  pleaded 
in  abatement  of  it;  or  if  a  judgment  has  been  rendered  in  the 
first,  such  judgment  may  be  well  pleaded  in  bar  of  the  sec- 
ond action. 

The  question  made  on  the  instruction  above  pointed  out 
must  primarily  relate  to  the  circumstances  which  may  be 
given  in  evidence  on  the  issue  of  damage,  and  on  that  point 
the  statute  is  very  broad  and  general  in  its  terms.  Such 
damage  may  be  given  as,  under  all  the  circumstances  of  the 
case,  may  be  just,  is  the  language  of  the  statute.  What  these 
circumstances  are  may  be  a  matter  of  difficulty  in  all  cases  to 
determine.  It  would  be  almost  impossible  to  draw  a  priori 
the  line  which  separates  the  circumstances  which  should  be 
admitted  from  those  which  should  be  excluded.  The  exact 
line  of  inclusion  and  exclusion  it  would  be  hard  to  determine 
in  advance  of  the  circumstances  of  any  particular  case.  Here 
the  circumstances  are  defined  in  the  instruction.  As  to  the 
portion  of  instruction  3  objected  to,  we  think  that  it  was  cor- 
rect. The  action  is  permitted  by  the  statute  to  be  maintained 
for  the  benefit  of  the  heirs.  Certainly  the  pecuniary  loss  which 
the  heirs  might  sustain  by  the  death  is  clearly  one  of  the  cir- 
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cumstances  to  be  considered:  Chicago  v.  Major,  18  111.  349; 
68  Am.  Dec.  553;  Chicago  etc.  R.  R.  Go.  v.  Morris,  26  111.  400; 
Blake  v.  Midland  R'y  Co.,  18  Q.  B.  93.  This  is  true  under  all 
the  statutes  giving  an  action  on  account  of  the  death  of  a 
person,  under  9  and  10  Victoria,  chapter  93,  known  as  Lord 
Campbell's  act,  as  well  as  under  the  acts  of  the  same  char- 
acter which  have  been  enacted  in  the  various  states  of  the 
Union.  The  damage  is  to  the  heirs,  and  certainly  the  pe- 
cuniary loss  to  the  heirs  is  one  of  the  principal  elements  of 
damage.  There  was  no  error  in  the  portion  of  instruction  3 
assailed  by  defendant. 

As  to  the  portion  of  instruction  4  above  quoted,  there  is  more 
difficulty.  It  has  been  held  in  an  English  case  that  the  jury 
should  not  be  allowed  to  take  into  consideration  the  menta) 
sufferings  or  bereavement  of  the  plaintiff  for  the  loss  of  her 
husband:  Blalce  v.  Midland  K'y  Co.,  18  Q.  B.  93.  In  this  case 
the  widow  of  the  deceased  as  administratrix  was  the  plaintiff. 
In  the  case  cited,  Justice  Coleridge  said: — 

"The  title  of  this  act  [referring  to  Lord  Campbell's  act] 
may  be  some  guide  to  its  meaning,  and  it  is  an  act  for  com- 
pensating the  families  of  persons  killed,  not  for  solacing  their 
wounded  feelings.  Reliance  was  placed  upon  the  first  section, 
which  states  in  what  cases  the  newly  given  action  may  be 
maintained,  although  death  has  ensued,  the  argument  being 
that  the  party  injured,  if  he  had  recovered,  would  have  been 
entitled  to  a  solatium,  and  therefore  so  shall  his  representatives 
on  his  death.  But  it  will  be  evident  that  this  act  does  not 
transfer  this  right  of  action  to  his  representative,  but  gives  to 
the  representative  a  totally  new  right  of  action  on  different 
principles.  Section  2  enacts  that  'in  every  such  action  the 
jury  may  give  such  damages  as  they  may  think  proportionate 
to  the  injury  resulting  frojn  such  death  to  the  parties  respect- 
ively for  whom  and  for  whose  benefit  such  action  shall  be 
brought.  The  measure  of  damage  is  not  the  loss  or  suffering 
of  the  deceased,  but  the  Injury  resulting  from  his  death  to  his 
family.' 

"In  Franklin  v.  Southeastern  K'y  Co.,  3  Hurl.  &  N.  211,  and 
in  Taulton  v.  Southeastern  R'y  Co.,  4  Com.  B.,  N.  S.,  296,  suits 
were  maintained  on  account  of  the  death  of  sons  for  the  benefit 
of  parents,  and  damages  allowed  to  be  assessed  on  the  basis  of 
reasonable  expectation  on  the  part  of  the  latter,  or  pecuniary 
benefit  to  be  derived  from  the  continuance  of  their  sons'  lives; 
but  in  the  latter  case  the  expenses  of  funeral  and  mourning 
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were  disallowed,  Mr.  Justice  Willes  saying  that  'the  subject- 
matter  of  the  statute  is  compensation  for  injury  by  reason  of 
the  relative  not  being  alive.'  "  See  also  Chicago  etc.  R.  R.  Co. 
V.  Morris,  26  111.  400;  Bradshaw  v.  Lancashire  and  Yorkshire 
Ry  Co.,  L.  R.  10  Com.  P.  189;  Leggott  v.  Great  Northern  R'y 
Co.,  L.  R.  1  Q.  B.  D.  599. 

We  agree  with  what  is  said  in  the  opinion  above  quoted,  that 
the  action  given  by  the  statute  is  a  new  action,  and  not  the 
transfer  to  the  representative  of  the  right  of  action  which  the 
deceased  person  would  have  had  if  he  had  survived  the  injury: 
Blalce  v.  Midland  R'y  Co.,  18  Q.  B.  93;  Pym  v.  Great  Northern 
R'y  Co.,  2  Best  &  S.  759;  Read  v.  Great  Eastern  R'y  Co.,  L.  R. 
3  Q.  B.  555;  Safford  v.  Drew,  3  Duer,  627;  Chicago  etc.  R.  R. 
Co.  V.  Morris,  26  111.  400. 

It  may  be  observed  that  the  language  of  the  statute  of  this 
state  (section  377  of  the  Code  of  Civil  Procedure)  is  broader 
than  the  language  of  the  English  statute.  The  English  stat- 
ute may  be  found  in  2  Redfield  on  Railways,  6th  ed.,  287- 
Under  the  words  of  the  section,  we  are  of  opinion  that  the  cir- 
cumstances mentioned  in  it  do  not  include  the  sorrow,  grief, 
or  mental  suffering  occasioned  by  the  death  of  Michael  Stan- 
ton to  his  mother. 

The  extent  of  the  sorrow,  grief,  and  mental  suffering  was  not 
Bhown  to  the  jury  by  any  testimony.  It  was  left  to  be  inferred 
as  a  natural  result  of  the  death  of  the  son.  Whether  such 
grief  was  overwhelming,  or  of  a  light  and  transcient  character, 
did  not  appear.  The  extent  and  character  of  the  sorrow  and 
grief  were  left  to  be  conjectured  or  guessed  at  by  the  jury, 
with  the  right  conceded  to  the  jury  of  finding  such  grief  and 
sorrow  to  he  extreme,  should  they  so  elect.  The  opportunity  to 
run  into  wild  and  excessive  verdicts  would  be  allowed  them 
if  the  rule  was  as  contended  by  plaintiff.  The  standard  would 
be  too  vague  and  uncertain  to  be  established  as  a  rule  of  law 
for  the  admeasurement  of  the  rights  of  parties.  Misera  est 
servitus  ubi  jus  est  vagum  aut  incertum. 

In  allowing  the  jury  to  take  into  consideration  the  loss  of 
the  comfort,  society,  and  protection  of  deceased,  we  think  we 
have  gone  far  enough;  but  this  we  think  should  be  allowed  in 
the  case  of  a  wife,  as  in  Beeson's  case,  or  a  mother. 

We  have  found  no  case  in  which  damages  for  sorrow,  grief, 
and  mental  suffering  are  allowed  under  any  of  the  statutes. 
We  have  examined  the  cases  cited  on  behalf  of  the  plaintiff, 
and  they  affirm  no  such  proposition:  See  Blake  v.  Midland 
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R'y  Co.,  18  Q.  B.  93;  Chicago  etc.  R.  R.  Co.  v.  Aforris,  26  111. 
400.  In  Beeson  v.  Green  Mountain  G.  M.  Co.,  57  Cal.  20,  no 
euch  damages  were  allowed.  The  action  in  that  case  was  by 
the  widow  of  the  deceased,  as  heir,  and  an  instruction  that  in 
estimating  damages  the  jury  might  take  into  consideration 
the  pecuniary  loss,  and  also  the  reJations  existing  between  the 
plaintiff  and  the  deceased  a,t  the  time  of  his  death,  and  the 
injury  sustained  by  her  in  the  loss  of  his  society,  was  ap- 
proved: Page  33.  In  the  case  of  McKeever  v.  Market  Street 
R.  R.  Co.,  59  Cal.  294,  the  question  did  not  arise:  See  pages 
800,  301.  In  Cook  v.  Clay  Street  H.  R.  R.  Co.,  60  Cal.  604, 
no  such  question  arose  or  was  decided.  Nor  did  it  arise  in 
Nehrbas  v.  Central  Pac.  R.  R.  Co.,  62  Cal.  320.  The  sorrow, 
grief,  and  mental  suffering  of  the  mother,  in  our  judgment, 
was  too  remote  a  circumstance  to  be  taken  into  consideration 
in  the  estimate  of  damages,  and  was  not  allowable  under  our 
statute. 

Judge  Redfield,  in  the  sixth  edition  of  his  work  on  rail- 
ways, states:  "There  seems  no  doubt,  according  to  the  best- 
considered  cases  in  this  country,  that  the  mental  anguish 
which  is  the  natural  result  of  the  injury  may  be  taken  into 
account  in  estimating  damages,  though  not  that  it  is  a  foun- 
dation for  an  action"  (and  the  same  statement  is  made  in 
the  thirci  edition  of  the  same  work),  and  cites,  to  sustain  his 
statement.  Canning  v.  Williamstown,  1  Cush.  451,  and  Morse 
V.  Auburn  etc.  R.  R.  Co.,  10  Barb.  623.  In  neither  of  these 
cases  did  the  question  arise.  The  first  was  an  action  by  the 
party  injured  against  a  town,  under  a  statute,  to  recover  dam- 
ages for  an  injury  sustained  by  the  plaintiff  in  consequence 
of  a  defect  in  a  bridge  in  the  town  of  Williamstown;  the  sec- 
ond case  was  an  action  brought  by  a  passenger  injured  on  the 
cars  of  the  defendant  company.  Neither  of  the  actions  was 
to  recover  damages  for  the  death  of  any  person. 

In  State  v.  Baltimore  etc.  R.  R.  Co.,  24  Md.  85,  87  Am.  Rep. 
600,  there  is  the  same  criticism  of  the  remark  of  Judge  Red- 
field,  above  quoted,  in  relation  to  damages  caused  by  mental 
anguish:  See  pages  106,  107.  And  in  this  case  from  Mary- 
land, which  was  an  action  for  the  benefit  of  the  mother  to 
recover  damages  for  the  death  of  her  minor  son,  brought 
under  the  Maryland  statute,  it  was  held  that  the  mental  suf- 
fering of  the  mother  resulting  from  the  death  of  the  child  was 
a  matter  too  vague  to  enter  into  the  estimate  of  the  damages 
merely  compensatory. 
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In  a  note  on  page  288  of  2  Redfield  on  Railways,  6th  edi- 
tion, it  is  stated:  "In  a  suit  by  a  parent  for  the  death  of  a 
child,  recovery  can  be  had  only  for  the  pecuniar}'  injury,  the 
services  of  the  child,  less  'cost  of  maintenance:  Pennsylvania 
R.  R.  Co.  V.  Lilly,  73  Ind.  252;  St.  Louis  etc.  R'y  Co.  v.  Free- 
man, 36  Ark.  41;  International  etc.  R.  R.  Co.  v.  Kindred,  57 
Tex.  491;  Roclford  etc.  R.  R.  Co.  v.  Delaney,  82  111.  198;  25 
Am.  Rep.  308;  see  Walters  v.  Chicago  etc.  R.  R.  Co.,  41  Iowa, 
71;  including  medical  attendance,  nursing,  and  expenses  of" 
burial,  but  not  grief  and  loss  of  society,  etc.:  Little  Rock  etc. 
R.  R.  Co.  V.  Barker,  33  Ark.  350;  34  Am.  Rep.  44;  see  Barley 
V.  Chicago  etc.  R.  R.  Co.,  4  Biss.  430."  This  note  is  by  the 
editor  of  the  sixth  edition,  Mr.  J.  Kendrick  Kinney. 

We  are  of  opinion  that  the  court  erred  in  including  in  the 
instruction  the  words  "sorrow,  grief,  and  mental  suffering  oc- 
casioned by  the  death  of  the  son  to  his  mother."  In  thus 
directing  the  jury,  the  court  fell  into  an  error.  In  our  opin- 
ion, the  damage  should  be  confined  to  the  pecuniary  loss 
Buffered  by  the  mother,  and  the  loss  of  the  comfort,  society, 
support,  and  protection  of  deceased. 

The  court  did  not  err  in  refusing  the  requests  of  defendant 
Nos.  1,  2,  3,  4,  and  7.  All  of  these  instructions,  under  the 
facts  of  the  case,  would  have  been  misleading.  The  evidence 
clearly  showed  both  a  wrongful  act  and  neglect  on  the  part 
of  the  defendant.  It  is  a  wrongful  act  to  explode  a  blast  of 
powder  in  a  thickly  settled  portion  of  a  city,  as  was  done  in 
this  case.  The  uncontradicted  testimony  showed  a  clear  case 
of  explosion  in  the  city,  where  many  persons  were  living,  and 
where  such  an  explosion  could  not  take  place  without  strong 
probability  of  its  injuring  some  one. 

.The  defendant  requested  the  court  to  instruct  the  jury  as 
follows:  — 

"The  jury  have  no  right  to  give  exemplary  or  vindictive 
damages,  but  are  confined  to  the  actual  pecuniary  damage 
suffered  by  the  estate  of  Michael  Stanton,  deceased." 

The  court  refused  to  give  this  instruction  as  requested,  but 
modified  the  same  so  as  to  read  as  follows:  — 

"The  jury  have  no  right  to  give  exemplary  or  vindictive 
damages,  but  are  confined  to  the  actual  pecuniary  damage 
Bufferea  by  the  estate  of  Michael  Stanton,  deceased;  but  in 
this  connection  I  charge  you  that  the  law  also  permits  a  jury 
to  make  allowance  for  such  a  sum  as  may  seem  fair  and  just 
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for  sorrow,  suffering,  and  mental  anguish  occasioned  to  her 
by  the  death." 

To  the  refusal  of  the  court  to  give  the  instruction  as  re- 
quested, and  in  giving  the  modified  instruction,  the  defendant 
excepted. 

In  refusing  the  request  as  made,  the  court  committed  no 
error  of  which  the  defendant  can  complain;  but  in  giving 
it  as  modified,  it  did  fall  into  an  error,  as  has  been  shown 
above. 

In  relation  to  the  seventh  request  of  defendant,  we  remark 
that  it  related  to  a  matter  entirely  immaterial  in  this  case. 
The  damages  recovered  are  for  the  benefit  of  the  heir  or  heirs, 
and  do  not  constitute  any  part  of  the  estate  of  the  deceased: 
Leggott  v.  Great  Northern  R'y  Co.,  L.  R.  1  Q.  B.  D.  599;  Chicago 
etc.  R.  R.  Co.  V.  Morris,  26  111.  400.  The  action  is  a  new  one 
given  by  the  statute,  and  the  damages  recovered  are,  as  said 
above,  for  the  benefit  of  the  heirs.  Clearly,  they  can  be  no 
part  of  the  assets  of  the  deceased. 

For  the  errors  above  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Elemknts  and  Measure  at  Damages  in  Actions  fob  Causing  thb 
Death  of  Human  Beings:  See  extended  note  to  LouisvilU  etc  R'y  Co.  v. 
Goodykoontz,  12  Am.  St.  Rep.  375-383. 
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Foot  v.  Card. 

[58  Connecticut,  L] 

AonON    BY    WiFB    FOB    ALIENATION     OF    HER     HuSBAND'S    AFFECTIONS    BY 

Another  Woman.  — A  wife  may,  in  her  own  name,  and  without  joining 
her  husband  as  plaintiff,  maintain  an  action  against  a  woman  who  has 
alienated  from  her  the  affections  and  deprived  her  of  the  society  of  her 
husband;  and  her  right  of  recovery  is  not  affected  by  the  fact  that  she 
and  her  husband  are  still  living  together.  The  wife's  right  to  the  con- 
jugal affection  and  society  of  her  husband  is  the  same  as  his  right  to 
hers,  in  kind,  degree,  and  value,  and  damages  for  injury  to  this  right 
must  be  given  to  her  solely. 

Action  for  the  alienation  by  the  defendant  of  the  affec- 
tions of  the  plaintiff 'a  husband.    The  opinion  states  the  case. 

C  S.  Hamilton,  for  the  defendanL 

C.  H.  Fowler^  for  the  plaintiff. 

Pardee,  J.  The  plaintiff  alleges  that  in  the  year  1872  she 
was  living  happily  with  and  in  the  enjoyment  of  the  conjugal 
affection  and  society  of  her  husband,  Enos  Foot;  that  in  that 
year  the  defendant,  by  her  arts,  blandishments,  and  persuasion, 
induced  the  said  Enos  Foot  to  begin,  and  from  thence  hitherto 
to  continue,  an  adulterous  intercourse  with  her;  and  that  she 
thereby  alienated  from  the  plaintiff  his  conjugal  affection,  in- 
duced him  to  deny  to  her  his  conjugal  society,  and  persuaded 
him  to  abandon  her.     She  asks  damages  for  these  injuries. 

The  defendant  pleads  in  abatement  that  the  plaintiff  and 
her  husband  are  still  living  together,  and  that  he  should  have 
been  made  co-plaintiff.     The  plaintiff,  demurring  to  this  plea, 
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admits,  for  the  purpose  of  the  question  before  us,  that  she  is 
still  living  with  her  husband. 

For  further  defense,  the  defendant  demurs  to  the  complaint 
as  follows: — 

"  1.  The  matters  and  allegations  contained  in  the  plaintiff's 
complaint  are  insufficient  in  the  law  to  constitute  any  cause 
of  action  against  the  defendant. 

"  2.  Because  it  is  alleged  in  said  complaint  and  appears 
therefrom  that  the  plaintiff  is  a  married  woman,  the  wife  of 
one  Enos  Foot,  and  has  been  the  wife  of  said  Enos  ever  since 
the  year  1872,  and  for  many  years  previous  thereto,  and  as  such 
married  woman  she  cannot,  either  alone,  or  jointly  with  said 
Enos,  her  husband,  mainta  n  this  action;  nor  can  she,  as  such 
married  woman,  maintain  any  action  for  any  of  the  supposed 
causes  of  action  set  forth  in  the  complaint;  nor  can  she,  as 
such  married  woman,  recover  any  damages  against  this  de- 
fendant for  any  of  the  acts  alleged  to  have  been  done  in  the 
complaint,  or  for  the  money  so  alleged  to  have  been  expended 
as  therein  set  forth;  nor  has  she,  as  such  wife,  any  claim  or 
cause  of  action  against  the  defendant  for  any  of  the  alleged 
acts  set  forth  in  the  complaint. 

"3.  The  relation  of  husband  and  wife  does  not  give  the 
plaintirf  any  cause  of  action  at  law  for  any  of  the  alleged  acts 
set  forth  in  the  complaint. 

"4.  The  plaintiff  has  no  right,  title,  or  interest  in  the  sup- 
posed causes  of  action  set  forth  in  the  complaint. 

"  5.  The  alleged  acts  set  forth  in  the  complaint  could  only 
have  been  done  by  the  voluntary  assistance  and  co-operation 
of  the  said  Enos  Foot;  and  for  his  immoral  conduct  the  de- 
fendant is  not  liable  to  the  plaintiff. 

"  6.  No  legal  cause  of  action  could  accrue  from  the  facts  set 
forth  in  the  complaint,  because  it  appears  that  the  said  Enos, 
the  plaintiff's  said  husband,  was  equally  guilty  with  the  de- 
fendant in  the  doing  of  the  alleged  acts. 

"  7.  The  plaintiff  alone  cannot  maintain  this  action,  but  the 
said  Enos  is  a  necessary  party  to  this  action,  if  any  cause  of 
action  exists. 

•'8.  It  does  not  appear,  from  said  complaint,  that  the  supposed 
wrongs  and  injuries  which  the  plaintiff  is  said  to  have  suffered 
resulted  from  the  acts  of  the  defendant,  but  it  does  appear  that 
the  same,  if  any  there  are,  resulted  directly  from  the  voluntary, 
immoral,  and  adulterous  conduct  of  the  said  Enos  Foot. 

"9.  No  action  for  criminal  conversation  is,  at  common  law, 
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maintainable  by  a  married  woman  against  another  woman, 
and  it  is  not  alleged  and  does  not  appear  that  this  pretended 
action  is  founded  upon  any  statute  authorizing  it;  and  there  is 
in  fact  no  statute  authorizing  it." 

For  the  sole  purpose  of  testing  the  sufficiency  of  the  plead- 
ings, the  defendant  admits,  by  her  demurrer,  that  from  1872 
to  this  present  she  has  alienated  from  the  plaintiff  the  conju- 
gal affection  of  her  husband,  induced  him  to  withhold  from 
her  his  conjugal  society,  and  herself  has  since  lived  in  contin- 
ual adultery  with  him.  She  denies,  however,  that  the  law  has 
any  form  or  mode  of  redress  for  this  wrong.  The  case  is  re- 
served for  the  advice  of  this  court  as  to  the  judgment  to  be 
rendered. 

So  far  forth  as  the  husband  is  concerned,  from  time  immemo- 
rial the  law  has  regarded  his  right  to  the  conjugal  affection  and 
society  of  his  wife  as  a  valuable  property,  and  has  compelled 
the  man  who  has  injured  it  to  make  compensation.  What- 
ever inequalities  of  right  as  to  property  may  result  from  the 
marriage  contract,  husband  and  wife  are  equal  in  rights  in  one 
respect,  namely,  each  owes  to  the  other  the  fullest  possible 
measure  of  conjugal  affection  and  society;  the  husband  to  the 
wife  all  that  the  wife  owes  to  him.  Upon  principle,  this  right 
in  the  wife  is  equally  valuable  to  her,  as  property,  as  is  that  of 
the  husband  to  him. 

Her  right  being  the  same  as  his,  in  kind,  degree,  and  value, 
there  would  seem  to  be  no  valid  reason  why  the  law  should 
deny  to  her  the  redress  which  it  affords  to  him.  But  from 
time  to  time,  courts,  not  denying  the  right  of  the  wife  in  this 
regard,  not  denying  that  it  could  be  injured,  have  never- 
theless declared  that  the  law  neither  would  nor  could  devise 
and  enforce  any  form  of  action  by  which  she  might  obtain 
damages. 

In  3  Blackstone's  Commentaries,  143,  the  reason  for  such 
denial  is  thus  stated:  "The  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  superior,  as  the  su- 
perior is  held  to  have  in  those  of  the  inferior;  therefore  the 
inferior  can  suffer  no  loss  or  injury." 

Inasmuch  as  by  universal  consent  it  is  of  the  essence  of 
every  marriage  contract  that  the  parties  thereto  shall,  in  re- 
gard to  this  particular  matter  of  conjugal  society  and  affection^ 
stand  upon  an  equality,  we  are  unable  to  find  any  support  for 
the  denial  in  this  reason;  and  the  right,  the  injury,  and  the 
consequent  damage  being  admitted;  then  comes  into  operation 
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another  rule,  namely,  that  the  law  will  permit  no  one  to  obtain 
redress  for  wrong  except  by  its  instrumentality,  and  it  will 
furnish  a  mode  for  obtaining  adequate  redress  for  every  wrong. 
This  rule,  lying  at  the  foundation  of  all  law,  is  more  potent 
than,  and  takes  precedence  of,  the  reason  that  the  wife  is  in 
this  regard  without  the  pale  of  the  law  because  of  her  in- 
feriority. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  589,  the  wife,  with  whom 
the  husband  was  joined  for  conformity,  complained  that  the 
defendant,  a  man,  had  alienated  from  her  the  conjugal  affec- 
tion of  her  husband,  and  deprived  her  of  his  conjugal  society 
by  falsely  asserting  to  him  that  she  had  been  guilty  of  un- 
chaste conduct,  and  asked  damages.  The  defendant  had 
judgment,  for  the  reason  that  the  court  was  of  opinion  that 
the  statement  by  the  defendant  to  the  husband  did  not,  as  a 
fact,  occasion  the  alienation  of  affection  and  consequent  sepa- 
ration complained  of.  In  dismissing  the  case  for  this  reason, 
the  lord  chancellor  said:  "Although  this  is  a  case  of  first  im- 
pression, if  it  can  be  shown  that  there  is  presented  to  us  a  case 
of  loss  and  injury  from  the  act  complained  of,  we  are  bound  to 
say  that  this  action  lies.  Nor  can  I  allow  that  the  loss  of  con- 
sortium,  or  conjugal  society,  can  give  a  cause  of  action  to  the 

husband  alone The  loss  of  conjugal  society  is  not  a 

pecuniary  loss,  but  I  think  it  may  be  a  loss  which  the  law 
may  recognize  to  the  wife  as  well  as  to  the  husband."  Lord 
Cranworth  said:  "  In  the  view  I  take  of  this  case,  I  do  not  feel 
called  upon  to  express  a  decided  opinion  on  this  point.  I  be- 
lieve your  lordships  are  not  all  agreed  on  it;  and  I  will  there- 
fore only  say  that  I  am  strongly  inclined  to  think  that  the 
view  taken  by  my  late  noble  friend  [the  lord  chancellor]  was 
correct." 

Wherever  there  is  a  valuable  right,  and  an  injury  to  it, 
with  consequent  damage,  the  obligation  is  upon  tlie  law  to 
devise  and  enforce  such  form  and  mode  of  redress  as  will 
make  the  most  complete  reparation.  A  technicality  must  not 
be  permitted  to  work  a  denial  of  justice.  The  defendant  has 
no  possible  interest  in  requiring  the  husband  to  be  co-plaintiff, 
other  than  that  she  should  have  security  for  her  costs  in  this 
«uit,  and  be  protected  from  a  second  judgment  upon  the  same 
oause  of  action  in  his  name.  As  she  is  in  no  danger  of  a 
€econd  judgment,  and  can  compel  the  plaintiff  to  give  security 
for  costs,  it  is  simply  an  empty  technicality  which  she  here 
interposes.     There  are  good  reasons  for  the  rule  that  the  hus- 
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band  should  join  in  a  complaint  for  damages  resulting  from  an 
injury  to  the  person,  property,  reputation,  or  feelings  of  the  wife 
in  every  ease  other  than  that  before  us.  Whenever  in  any  of 
these  she  suffers,  presumably  he  suffers;  he  has  a  direct  pecu- 
niary interest  in  the  result;  and  the  defendant  is  entitled  to 
protection  from  a  second  judgment.  But  in  the  case  before 
us,  it  is  the  pith  and  marrow  of  the  complaint  that  in  alienat- 
ing the  husband's  conjugal  affection  from  the  wife,  in  indu- 
cing him  to  deny  his  conjugal  society  to  her,  in  persuading  hira 
to  give  his  adulterous  affections  and  society  to  the  defendant, 
the  latter  has  inflicted  upon  the  plaintiff  an  injury  by  which, 
from  the  nature  of  the  case,  it  is  impossible  for  the  husband 
to  suffer  injury;  for  which  it  is  impossible  for  him  to  ask  re- 
dress either  for  himself  or  for  his  wife.  To  ask  in  his  name 
•would  be  to  plant  the  seeds  of  death  in  the  cause  at  the  outset, 
and  the  law  does  not  compel  those  who  have  suffered  wrong  so 
to  ask  for  redress  as  to  insure  denial. 

In  a  case  of  this  kind  the  wife  can  only  ask  for  damages  by 
and  for  herself;  the  law  cannot  make  redress  otherwise  than 
to  her  solely,  apart  from  all  others,  especially  apart  from  her 
husband.  For  no  theory  of  the  law  as  to  the  merger  of  the 
rights  of  the  wife  in  those  of  the  husband  could  include  her 
right  to  his  conjugal  affection  and  society.  Although  all  other 
debts  and  rights  to  her  might  go  to  him,  there  yet  remained 
this  particular  debt  from  him  to  her  absolutely  alone  and  be- 
yond the  reach  of  the  law  of  merger.  So  long  as  she  on  her 
part  kept  the  marriage  contract,  no  interest  in  this  right  can  be 
taken  from  her;  the  husband  cannot  acquire  any  interest  in  it; 
she  cannot  transfer  any. 

Of  legal  necessity,  therefore,  damages  for  injury  to  this 
right  must  be  to  her  solely.  If  the  law  should  permit  the  hus- 
band to  share  therein,  it  would  be,  to  the  extent  of  such  share, 
to  deny  justice.  This  the  law  may  not  do.  Moreover,  even  if 
it  be  so  that  upon  the  recovery  of  damages  by  the  wife  for  this 
injury  to  her  sole  right  the  law  would  give  to  the  husband  the 
custody  thereof  as  her  trustee,  that  would  not  be  a  sufficient 
answer  to  the  action  in  its  present  form. 

It  is  the  contention  of  the  defendant  that  the  admission  by 
the  plaintiff  that  she  and  her  husband  are  still  living  together 
is  an  admission  that  she  now  has  and  enjoys  all  that  the  mar- 
riage contract  can,  or  intended  to,  secure  to  her;  and  that  sh^ 
has  neither  in  law  nor  in  fact  suffered  any  injury.  But  this 
admission  is  to  be  considered  in  the  light  of  that  made  by  the 
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defendant,  namely,  that  she  has,  during  the  last  fifteen  years, 
lived  in  continual  adulterous  intercourse  with  the  husband, — 
an  intercourse  procured  by  her  influence  over  him.  Upon  this 
admission  it  becomes  certain  that  whatever  may  have  been 
the  measure  or  quality  of  the  remnant  of  conjugal  affection 
and  society  permitted  to  the  plaintiff  by  the  defendant  as  a 
matter  of  fact,  and  of  law  as  well,  the  plaintiff  has  been  de- 
prived of  the  conjugal  affection  and  society  which  the  mar- 
riage contract  entitled  her  to  enjoy  and  required  her  husband 
to  give;  and  that  a  valuable  right,  absolutely  sole  in  her,  and 
incapable  of  division,  has  been  injured. 

It  is  not  a  prerequisite  to  the  right  of  the  plaintiff  to  main- 
tain this  suit  in  her  own  name  that  she  should  have  been 
abandoned  by  her  husband  in  the  literal  sense,  nor  that  she 
should  have  actually  separated  herself  from  him  by  or  with- 
out  a  decree  of  divorce.  If  she  has  suffered  the  wrong  com- 
plained of,  her  right  to  redress  is  absolute;  it  cannot  be  made 
to  depend  upon  any  of  these  conditions.  As  long  as  she  keeps 
her  marriage  contract,  so  long  she  has  the  right  to  the  con- 
jugal society  and  affection  of  her  husband.  Possibly  she  may 
regain  these.  This  possibility  is  her  valuable  right.  The  de-* 
fendant  may  not  demand  that  she  shall  sacrifice  it  for  the 
future  as  the  price  of  redress  for  injuries  in  the  past.  Upon 
the  pleadings  there  is  a  valuable  right  in  the  wife  solely,  and 
an  injury  thereto  for  which  damages  must  be  given  to  her 
solely,  notwithstanding  the  fact  that  she  is  living  with  her 
husband;  therefore  the  law  cannot  refuse  its  assistance.  The 
rules  of  law  which  the  defendant  invokes  for  her  protection 
are  not  applicable  to  the  case. 

The  superior  court  is  advised  that  the  complaint  is  sufficient, 
and  that  the  plea  in  abatement  is  insufficient. 


Husband  and  Wifb  —  Alienation  of  Husband's  Affections.  —  As  to  the 
action  maintainable  by  a  wife  to  recover  damages  for  the  alienation  of  her 
husband's  affections,  see  note  to  Shaddock  v.  Clifton,  94  Am.  Dec.  593,  594. 
Compare  Doe  t.  Roe,  82  Me.  503;  17  Am.  St.  Rep.  499,  and  note. 
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Walsh  v.  Raymond. 

[58  Connecticut,  25L] 
OOVNSKL  FbKS  of  AtTORNKY  for  ReoeitER  —  LlABILTTT  OF  RECEIVER  OF.  — 

When  a  receiver  employs  counsel,  the  court  will  determine  the  amount  to 
be  allowed  them  as  compensation  for  their  services  to  the  receiver.  And 
if  a  receiver  employs  an  attorney,  and  pays  him  a  certain  amount  fcr  his 
services,  and  inserts  that  amount  in  his  account,  upon  the  filing  of  which 
he  notifies  the  attorney  to  be  present  at  the  settlement  of  the  account 
and  be  heard  as  to  the  amount  to  be  allowed  to  him  for  his  services,  and 
if  the  attorney  attends  and  is  heard  on  the  matter,  but  the  court  refuses 
to  allow  any  more  than  the  amount  paid  by  the  receiver,  the  attorney  is 
bound  by  this  adjudication,  and  cannot  afterwards  maintain  an  action  to 
recover  anything  more  from  the  receiver. 

Action  for  legal  services.     The  opinion  states  the  case. 
H.  B.  Scott,  for  the  appellant. 
J.  B.  Hurlhutt,  for  the  appellee. 

J.  M.  Hall,  J.  The  defendant  in  this  action  was  appointed 
a  receiver  of  a  copartnership  by  the  superior  court  for  Fair- 
field County,  pursuant  to  the  provisions  of  section  1316  of  the 
General  Statutes. 

The  finding  shows  that,  "upon  the  application  of  the  plain- 
tiff to  the  defendant,  the  plaintiff  was  employed  by  the 
defendant  as  such  receiver  to  act  as  his  attorney  in  the  settle- 
ment of  said  estate,  and  the  plaintiff  acted  in  that  capacity 
during  a  portion  of  the  time  that  the  estate  was  in  the  course 
of  settlement."  The  bill  of  particulars  filed  in  the  case  shows 
that  the  plaintiff's  claim  is  wholly  for  services  rendered  the 
defendant  as  such  receiver.  A  difference  of  opinion  arose 
between  the  defendant  and  the  plaintiff  as  to  the  value  of  the 
plaintiff's  services  rendered  the  defendant  as  receiver,  which 
resulted  in  the  defendant's  paying  the  plaintiff  the  sum  of 
seventy-five  dollars,  which  the  plaintiff  credited  on  his  account. 
For  the  purpose  of  adjusting  this  claim,  and  relieving  himself  of 
further  liability  thereon,  the  defendant,  when  he  came  to  settle 
his  final  account  as  receiver,  notified  the  plaintiff  to  be  present 
at  the  hearing  upon  his  account  in  the  superior  court,  to  make 
objections,  if  any  he  had,  to  the  allowance  of  the  sum  of 
seventy-five  dollars  which  the  defendant  had  credited  himself 
in  his  account  as  paid  to  the  plaintiff  for  the  services  as  his 
counsel  while  he  was  acting  as  receiver. 

The  plaintiff  appeared  in  court  according  to  the  notice, 
objected  to  the  settlement  of  the  account,  and  claimed  that 
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a  larger  sum  should  be  allowed  him  for  the  services  he  had 
rendered  to  the  receiver  during  the  settlement  of  the  estate. 
The  court,  after  hearing  both  parties,  declined  to  make  any 
further  allowance  to  the  plaintiff,  accepted  the  final  account 
of  the  receiver,  and  discharged  him  from  his  trust.  No  ap- 
peal was  taken  from  such  action  of  the  court.  The  defendant 
thereupon  paid  out  all  the  funds  in  his  hands  belonging  to 
the  estate  in  accordance  with  the  orders  of  the  court.  There- 
after the  plaintiff  brought  this  suit  against  the  defendant  to 
recover  a  balance  claimed  to  be  due  him  for  his  services  ren- 
dered to  the  defendant  while  acting  as  such  receiver,  in  ex- 
cess of  the  sum  allowed  him  upon  the  final  settlement  of  the 
receiver's  account. 

The  defendant  claimed,  in  his  answer  to  the  suit  in  the  court 
of  common  pleas,  that  the  action  and  decision  of  the  superior 
court  in  allowing  the  plaintiff  the  sum  of  seventy-five  dol- 
lars, and  refusing  to  allow  him  more,  after  a  hearing,  was  a 
bar  to  the  plaintiff's  action,  and  that  he  was  not  personally 
liable  for  such  services.  The  court  below  sustained  the  de- 
fendant's claim.  The  plaintiff  appeals  for  error  in  such  ruling 
of  the  court.  We  are  of  opinion,  however,  that  a  brief  con- 
sideration ef  the  duties  and  powers  of  a  receiver,  the  nature 
of  the  office  itself,  and  the  relations  of  a  receiver  to  the  court 
appointing  him  will  abundantly  justify  the  decision  of  the 
lower  court. 

A  receiver  is  uniformly  regarded  as  an  officer  of  the  court. 
He  is  the  servant  to  whom  the  court  intrusts  the  property  in 
custodia  legis,  of  which  the  court  itself  is  the  guardian.  He 
is  regarded  as  the  executive  officer  of  a  court  of  chancery,  in 
much  the  same  sense  as  a  sheriff  is  the  executive  officer  of  a 
court  at  law,  and  the  goods  or  property  in  his  hands  are  as 
much  in  the  custody  of  the  law  as  if  levied  upon  under  an 
execution  or  attachment:  High  on  Receivers,  sec.  2.  Bald- 
win, J.,  in  giving  the  opinion  of  the  court  in  Beverley  v.  Brooke^ 
4  Gratt.  208,  says:  "The  receiver  is  the  officer  and  represent- 
ative of  the  court,  subject  to  its  orders,  accountable  in  such 
manner  and  to  such  persons  as  the  court  may  direct,  and 
having  in  his  character  as  receiver  no  personal  interest  but 
that  arising  out  of  his  responsibility  for  the  correct  and  faith- 
ful discharge  of  his  duties.  It  is  of  no  consequence  to  him 
how  or  where  or  to  whom  the  court  may  dispose  of  the  funds 
in  his  hands,  provided  the  order  or  decree  of  the  court  fur- 
nishes to  him  a  sufficient  protection." 
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It  is  evident  that  a  receiver  must,  in  the  absence  of  statu- 
tory authority,  derive  his  powers  largely  from  the  established 
practice  of  courts  of  equity,  and  in  this  respect,  as  well  as  his 
relations  to  the  court  appointing  him,  and  the  consequent  re- 
striction upon  his  powers,  a  receiver  occupies  a  somewhat 
different  position  from  that  of  an  executor  or  administrator. 
Strictly,  a  receiver  has  no  right  to  incur  any  liability,  or  in 
any  way  hazard  the  fund  in  his  custody,  without  the  consent 
of  the  court.  He  has  no  power  to  commence  or  defend  suits 
without  such  consent.  It  has  been  held,  also,  that  courts  will 
not  allow  a  receiver  any  payments  made  to  counsel  for  ser- 
vices when  the  employment  of  such  counsel  has  not  been 
authorized  by  the  court:  Corey  v.  Long,  43  How.  Pr.  504. 

In  this  case  no  question  is  made  as  to  the  employment  of 
counsel  by  the  receiver,  and  the  court  has  approved  of  the 
Recessity  and  propriety  of  such  action  of  the  receiver.  But 
when  such  counsel  are  employed  with  the  approval  of  the 
court,  all  the  authorities  agree  in  holding  that  the  court  will 
pass  upon  the  amount  to  be  allowed  them  for  their  services  to 
the  receiver.  The  authority  several  times  cited  on  the  plain- 
tiff's brief  clearly  sustains  this  doctrine.  "As  a  general 
proposition  it  may  be  said  that  a  receiver  may  retain  counsel 
without  leave  of  the  court,  and  that  the  assets  in  his  hands 
are  liable  for  their  fees,  which  first,  however,  must  be  allowed 
by  the  court":  Beach  on  Receivers,  sec.  751. 

We  are  satisfied  that  this  rule  as  to  compensation  of  counsel 
prevails  in  both  the  English  and  American  courts,  and  that  it 
is  the  universal  practice  of  courts  of  equity  to  compel  claim- 
ants upon  the  fund  to  present  their  claims  before  the  court  in 
charge  of  the  fund,  and  that  where  so  presented  and  finally 
passed  upon,  such  claims  are  res  adjudicatae  so  far  as  the  re- 
ceiver is  concerned,  and  his  personal  liability  thereon  ceases. 

We  believe  such  a  rule  to  be  a  salutary  one,  and  well  calcu- 
lated to  prevent  abuses,  and  protect  receivers  in  the  discharge 
of  their  duties.  The  nature  of  the  duties  imposed  by  the  ofiice 
demands  that  the  court  protect  its  own  officer  while  acting 
strictly  under  the  orders  of  the  court.  This  courts  of  equity 
constantly  do,  in  forbidding  the  bringing  of  suits  against  re- 
ceivers without  the  consent  of  the  court.  Such  consent  will 
not  be  granted  where  the  receiver  has  kept  clearly  within  the 
scope  of  his  authority,  and  acted  wholly  under  the  direction  of 
the  court.  The  following  observations  of  the  court  in  the  case 
of  De  Groot  v.  Jay,  30  Barb.  484,  are  peculiarly  applicable  to 
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the  case  under  consideration:  "The  receiver  is  an  officer  of 
the  court,  and  by  the  well-settled  practice,  permission  of  the 
court  was  necessary  to  warrant  an  action  against  him.  This 
rule  is  essential  for  the  protection  of  receivers  against  unneces- 
sary and  oppressive  litigation,  and  should  be  carefully  main- 
tained. It  is  a  contempt  of  the  court  to  sue  a  receiver  without 
such  permission.  In  most  cases  of  claims  against  a  receiver* 
or  the  fund  or  property  in  his  hands,  the  remedy  by  special 
motion  is  adequate.  Any  persons  having  such  a  claim  may 
resort  to  this  summary  remedy.  The  fund  or  property  being 
held  by  the  court,  by  its  receiver,  in  trust  for  those  entitled  to 
it,  or  to  be  paid  out  of  it,  the  court  may  administer  justice 
to  claimants  without  suit,  upon  special  application.  In  the 
present  case,  all  the  relief  sought  to  which  the  plaintiff  is 
entitled  might  be  obtained  in  that  mode.  And  that  mode 
is  commended  by  considerations  of  economy  as  well  as  expe- 
dition." 

The  defendant  in  this  action  appears  to  have  followed  the 
established  practice  in  regard  to  the  settlement  of  the  fees  of 
counsel  employed  by  receivers.  The  court,  having  control  of 
the  whole  matter  and  conversant  with  all  the  details  of  the 
service  rendered  by  attorneys  in  such  cases,  is  exceptionally 
well  equipped  to  pass  upon  the  value  of  services  of  this  char- 
acter. We  cannot  conceive  that  any  attorney  at  law,  whose 
every  act  must  be  with  full  knowledge  that  he  is  acting  for  an 
officer  of  the  court,  will  complain  that  in  accepting  employ- 
ment for  a  receiver  he  is  held  to  do  so  with  the  understanding 
that  his  compensation  will  d'epend  upon  the  amount  that  may 
be  allowed  him  therefor  by  the  court  upon  the  final  accounting 
of  the  receiver.  Any  other  rule  would  subject  the  receiver  to 
expensive  litigation  after  his  final  accounting  and  discharge 
from  his  trust  by  the  court.  We  do  not  mean,  however,  to  be 
understood  as  holding  that  a  receiver,  while  acting  as  such, 
cannot  make  himself  personally  liable  upon  his  contracts,  or 
otherwise,  but. simply  that  he  will  be  protected  so  long  as  he 
acts  strictly  under  the  orders  of  the  court  appointing  him. 

The  defendant  in  this  action  complied  with  all  the  orders  of 
the  court,  and  the  court  accepted  and  approved  his  account 
after  passing  upon  and  disallowing  the  claim  of  the  plaintiff*. 
We  are  compelled  to  hold  that  this  action  of  the  court  barred 
the  plaintiff  from  any  further  proceedings  against  the  defend- 
ant on  account  of  said  claim. 

There  is  no  error  in  the  judgment  appealed  from. 
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Receivers. —  The  general  rule  is,  that  a  receiver  cannot  pay  out  money  ex* 
cept  upon  the  order  of  the  court:  Adams  v.   Woods,  15  Cal.  206. 

Receivers. — The  compensation  to  be  allowed  a  receiver's  counsel  is  dis- 
cretionary with  the  court  from  which  the  receiver  derived  hia  authority! 
Stuoa-t  V.  Boulware,  133  U.  S.  78. 


Gates  v.  Steele. 

[58  CONNECTICOT,  316.] 

Judgment,  Collection  of,  will  be  Enjoined  when.  —  The  voluntary 
acceptance  by  a  creditor,  after  suit  brought,  of  a  sum  of  money  less  than 
the  amount  of  his  claim,  in  full  settlement  of  the  indebtedness  and  of 
the  action,  discharges  both  the  debt  and  the  costs,  and  his  receipt  in  full 
may  be  pleaded  in  bar  to  the  further  maintenance  of  the  suit;  and  if  a 
judgment  by  default  be  afterwards  taken  against  the  debtor,  the  judg- 
ment so  taken  will  amount  to  a  fraud  upon  him,  and  its  collection  will 
be  perpetually  enjoined.  The  debtor's  failure,  under  such  circumstances, 
to  appear  and  plead  the  receipt  is  not  laches. 

Suit  for  injunction.     The  opinion  states  the  case. 
E.  S.  Wescott,  for  the  appellants. 
W.  H.  Pierce^  for  the  appellee. 

Thayer,  J.  The  defendants  appeal  from  a  judgment  of  the 
district  court  of  Waterbury  granting  a  perpetual  injunction  to 
restrain  them  from  making  use  of  a- judgment  which  they 
have  obtained  against  the  plaintiff.  The  questions  raised  by 
the  appeal  are  presented  by  the  defendants'  demurrer  to  the 
complaint. 

The  plaintiff,  who  resides  in  Waterbury,  was  sued  upon  a 
small  claim  by  writ  in  favor  of  the  defendant  Steele,  return- 
able before  a  justice  of  the  peace  in  Hartford.  Before  the 
return  day  of  the  writ,  the  plaintiff  paid  Steele  twenty  dollars, 
in  full  for  all  claims  and  indebtedness  and  in  full  settlement 
of  the  action,  and  took  from  him  a  receipt  in  full.  Upon  the 
return  day,  Wescott,  the  other  defendant  in  the  present  suit, 
who  as  Steele's  attorney  had  brought  the  suit  and  had  charge 
of  it,  took  judgment  by  default  against  the  plaintiff  for  the 
full  amount  of  the  original  claim,  with  costs.  These  facts  are 
substantially  alleged  in  the  complaint,  and  it  is  averred  that 
the  judgment  was  fraudulently  obtained,  with  the  design  to 
oppress  and  extort  money  from  the  plaintiff. 

The  causes  of  demurrer,  briefly  stated,  are,  that  the  plain- 
tiff did  not  appear  and  plead  his  receipt  in  full  in  bar  of  the 
action  before  the  justice;  that  the  alleged  payment  was  not 
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a  complete  defense  to  that  action;  and  that  the  facts  which 
constitute  the  fraud  relied  upon  are  not  sufficiently  set  forth 
in  the  complaint. 

The  plaintiff,  after  the  payment  to  Steele,  had  a  perfect 
defense  to  the  action  which  had  been  brought  against  him. 
The  voluntary  acceptance  of  the  money  by  Steele,  in  full  set- 
tlement, operated  to  discharge  both  the  debt  and  the  costs: 
Canfield  v.  Eleventh  School  District,  19  Conn.  529;  Ayer  v. 
Ashmead,  31  Conn.  447;  83  Am.  Dec.  154;  Buell  v.  Flower,  39 
Conn.  462;  12  Am.  Rep.  414.  The  receipt  in  full  could  have 
been  pleaded  in  bar  to  the  further  maintenance  of  the  suit: 
Beam  v.  Barnum,  21  Conn.  200;  Ahorn  v.  Eathbone,  54  Conn. 
444.  But  the  plaintiff's  failure  to  appear  and  plead  the 
receipt,  under  the  circumstances,  was  not  laches.  H»  was 
not  bound  to  go  to  Hartford  to  answer  to  an  action  which  he 
had  fully  settled.  He  was  justified  in  believing  that  the  de- 
fendants would  take  no  unfair  advantage  of  his  absence. 
They  knew  the  reason  for  that  absence.  Their  conduct  in 
taking  judgment  in  a  suit  which  they  had  settled  amounts  to 
a  fraud  upon  the  plaintiff:  Chambers  v.  Rohhins,  28  Conn.  552. 

That  the  specific  acts  of  fraud  relied  upon  should  be  stated 
in  the  complaint  is  true.  A  mere  allegation  of  fraud,  without 
stating  the  facts  upon  which  the  fraud  is  predicated,  is  insuf- 
ficient. But  the  facts  alleged  in  this  complaint  show  that  the 
defendants  have  obtained  an  unrighteous  judgment  against 
the  plaintiff,  which  it  is  against  conscience  to  enforce.  They 
show  the  means  by  which  that  judgment  was  obtained.  And 
they  show  that  it  was  fraudulently  obtained,  with  the  intent 
to  use  it  to  oppress  and  extort  money  from  the  plaintiff.  The 
conduct  of  the  attorney  in  the  matter,  so  long  as  it  is  not  re- 
pudiated by  Steele,  must  be  taken  as  equally  his  conduct. 
Upon  demurrer,  the  matters  thus  alleged  must  be  taken  to  be 
true.  They  are  sufficient  to  entitle  the  plaintiff  to  the  relief 
demanded  in  the  complaint,  and  granted  by  the  court  below.. 

There  is  no  error  in  the  judgment  appealed  from. 


Accord  and  Satisfaction.  —  A  creditor's  acceptance  of  a  smaller  sun* 
ia  Batisfaction  of  a  debt,  accompanied  by  the  execution  of  a  formal  and 
absolute  release,  is  valid  and  irrevocable:  Oordon  v.  Moore,  44  Ark.  349;  51 
Am,  Rep.  606;  Boyd  v.  Moats,  lb  Iowa,  151.  The  payment  and  acceptance 
of  a  less  sum  than  is  actually  due,  in  compromise  of  the  whole  debt,  is  a  com- 
plete and  valid  discharge:  Kooncev.  Ruxnell,  103  N.  C.  179;  D ninth  etc.  Com- 
merce V.  Knowlton,  42  Minn.  229;  Averill  v.  Wood,  78  Mich.  343;  UoUon  v. 
Nobk,  83  CaL  7. 
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[58  CONNBCTICUT,  832.] 

LiABiLiTT  OF  Broker  Selling  Stocks  fob  Trustee  in  Violation  of  Lat- 
ter's  Trust.  —  A  testator  by  his  will  gave  certain  securities  to  a  trustee 
for  the  benefit  of  his  daughter  N.,  the  income  to  be  paid  to  her  for  life, 
and  the  remainder  to  go  to  her  heirs.  The  will  provided  that  N.  might 
receive  one  thousand  dollars  a  year  of  the  principal,  but  not  in  all  to 
exceed  one  half  of  the  principal.  The  trustee  and  N.  used  the  trust 
property  in  stock  speculations,  the  defendants  acting  as  their  brokers, 
receiving  stocks  from  them,  and  charging  a  commission.  The  trust  es- 
tate was  lost  in  these  speculations,  and  the  plaintiff,  who  was  appointed 
trustee  in  place  of  the  former  trustee,  removed,  brought  suit  to  recover 
from  the  defendants  the  value  of  the  trust  property  which  they  had  re- 
ceived and  sold,  and  it  was  held,  —  1,  So  far  as  they  sold  the  securities 
as  mere  agents,  in  good  faith,  without  knowledge,  actual  or  construct- 
ive, that  other  persons  interested  in  the  trust  were  being  prejudiced,  and 
had  fully  accounted,  they  were  not  liable.  The  trustee  might  rightfully 
sell  for  the  purpose  of  reinvesting,  or  of  paying  N.  such  portions  of  the 
principal  as  she  was  entitled  to,  and  the  defendants  might  safely  act  as 
her  agents  for  that  purpose;  but  if,  with  the  defendants'  knowledge,  the 
trustee  sold  for  other  purposes,  in  violation  of  the  trust,  they  were  liable, 
even  though  they  sold  as  agents.  2.  If  the  trustee  sold  the  securities  con- 
stituting the  trust  estate  for  the  purpose  of  using  the  proceeds  in  stock 
speculations,  or  of  permitting  N.  so  to  use  them,  it  was  a  breach  of  trust 
in  which  the  defendants  participated,  if  they  purchased,  knowing  the 
purpose.  And  if  they  were  holding  stocks  on  margins  for  the  trustee 
and  N.,  and  received  the  trust  estate  as  security,  and  subsequently  sold 
it,  using  the  avails  to  make  good  the  losses,  they  were  liable  for  the 
trust  estate  so  received  by  them.  3.  The  trust,  its  terms,  conditions, 
and  limitations,  having  been  matters  of  record,  the  defendants  took  the 
property  with  full  knowledge  that  others  besides  the  trustee  and  N.  were 
interested  in  it,  because,  knowing  that  it  was  trust  property,  they  were 
put  upon  inquiry,  and  the  law  imputed  to  them  such  knowledge  as  they 
would  have  obtained  had  they  made  inquiry.  They  were  therefore  lia- 
ble for  the  trust  property,  if  any,  in  their  hands,  and  for  the  avails  of 
that  which  they  had  disposed  of,  less  the  amount  that  had  been  used  for 
the  legitimate  purposes  of  the  trust.  4.  So  far  as  the  question  of  notice 
to  the  defendants  was  concerned,  it  mattered  not  whether  the  gift  over 
was  valid  or  void;  it  was  enough  that  there  were  possible  parties  who  had 
an  interest  in  the  property  besides  the  trustee  and  N.;  and  as  that  fact 
clearly  appeared  on  the  face  of  the  will,  the  trust  was  neither  unknown 
nor  unsuspected.  5.  The  action  of  the  probate  court  in  distributing  the 
property  to  trustees  in  trust  for  N.  was  not  conclusive  as  to  the  parties 
interested  in  the  estate.  The  distribution  was  in  terms  made  under  the 
will  which  gave  her  only  a  life  estate.  The  court  made  no  distribution 
of  the  remainder.  6.  On  the  question  of  notice  to  the  defendants,  it 
mattered  not  that  there  might  be  doubt  as  to  whom  the  reversioners  were, 
there  being  no  doubt  or  uncertainty  as  to  the  equities  of  the  reversioners. 

7.  So  far  as  the  defendants  were  concerned,  any  property  purchased  by 
the  trustees  to  take  the  place  of  that  sold  by  them  was  trust  property. 

8.  The  plaintiff's  right  to  recover  did  not  depend  upon  N. 's  interest  in 
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the  property.  9.  The  former  trustee  could  not  be  held  liable  for  the 
squandering  of  the  estate  by  his  successor,  although  notice  of  his  resigo 
nation  had  not  been  given  to  the  heirs. 

Action  brought  by  the  plaintiff  as  trustee  of  certain  estate  for 
Georgiana  Nichols  under  the  will  of  her  father,  Charles  Bulkley, 
to  recover  from  the  defendants  the  value  of  certain  stocks  and 
bonds  belonging  to  the  trust  estate,  which  had  been  received 
and  sold  by  them  as  brokers,  with  alleged  knowledge  that 
they  were  being  disposed  of  in  violation  of  the  trust.  The 
action  was  brought  to  the  superior  court  in  FairiSeld  County. 
The  defendants  in  their  answer  averred  their  ignorance  of  the 
existence  of  the  will;  that  the  stocks  and  bonds  were  received 
by  the  defendant  Watson  as  a  broker  in  the  regular  course  of 
business  from  said  Georgiana  Nichols  and  Elizabeth  Bulkley, 
then  trustee,  with  orders  to  sell  them,  and  that  he  sold  them 
in  good  faith,  and  accounted  to  them  for  the  proceeds  before 
he  had  any  notice  of  the  plaintiff's  claim.  Fenn,  J.,  who 
heard  the  case,  among  other  things,  found:  That  Charles  Bulk- 
ley,  of  Fairfield,  died  in  1875,  leaving  a  will,  by  which,  among 
other  things,  he  bequeathed  to  trustees,  to  be  held  in  trust, 
and  the  income  and  interest  thereof  to  be  paid  over  annually, 
or  oftener,  for  the  use  and  benefit  of  his  daughter,  Georgiana 
Nichols,  wife  of  William  B.  Nichols,  with  remainder  to  her 
heirs  forever;  provided  that  she  might,  if  she  should  deem  it 
expedient  and  necessary,  from  time  to  time,  take  and  receive 
portions  of  the  principal,  not  exceeding  in  all  one  half  thereof, 
and  not  to  exceed  the  sum  of  one  thousand  dollars  in  any  one 
year,  such  portion  to  be  paid  over  by  the  trustees  upon  notice  in 
writing  so  to  do,  and  her  receipt  to  be  a  sufficient  voucher  to 
them.  The  will  appointed  the  testator's  wife,  Elizabeth  Bulk- 
ley,  and  Oliver  Bulkley,  his  nephew,  executors  and  trustees, 
without  bonds.  The  will  was  duly  probated.  On  February  1, 
1876,  distribution  of  Mrs.  Nichols's  portion  of  the  estate  was 
made  "  to  Elizabeth  Bulkley  and  Oliver  Bulkley,  trustees  for 
Georgiana  Nichols."  This  portion  consisted  of  stocks  and 
bonds  amounting  in  value  to  $44,981.81.  Oliver  Bulkley 
took  possession  of  all  this  property  as  trustee.  On  August  21, 
1885,  he  rendered  his  account  as  trustee  to  the  court  of  probata, 
which  was  accepted,  and  he  was,  upon  his  application,  dis- 
charged from  the  trust.  This  account  showed  that  $17,480.58 
of  the  trust  property  then  in  his  hands  was  made  up  of  new 
investments,  the  rest  being  the  same  that  was  described  in 
the  distribution.  New  certificates  of  the  stocks  had  been  taken 
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in  1876  in  the  names  of  the  two  trustees.  Upon  his  resigna- 
tion, new  certificates  were  issued  in  the  name  of  "  Elizabeth 
Bulkley,  trustee  for  Georgiana  Nichols,"  which  he  delivered  to 
Mrs.  Bulkley.  Between  March  9,  1876,  and  January  30,  1885, 
Oliver  Bulkley  made  ten  annual  payments  of  one  thousand  dol- 
lars each,  from  the  principal,  to  Mrs.  Nichols,  which  she  ac- 
cepted as  payments  of  principal  under  the  will.  Georgiana 
Nichols  was  born  in  1838,  married  in  1857,  became  single  again 
in  1877,  and  has  so  remained.  She  has  three  daughters,  the 
youngest,  born  in  1864,  now  the  wife  of  Richard  P.  Leake,  the 
plaintiff  trustee,  and  one  son,  aged  fifteen.  The  defendant 
Watson  cariies  on  business  in  Bridgeport  under  the  name  ofT. 
L.  Watson  &  Co.,  there  being  in  fact  no  company,  the  business 
being  his  own  exclusively.  The  defendant  Smith  is  Watson's 
employee  merely.  The  business  is  that  of  private  bankers, 
brokers,  and  dealers  in  stocks.  Smith  was  Watson's  cashier, 
manager,  and  confidential  agent  in  the  conduct  of  the  Bridge- 
port business,  Watson  being  occupied  mostly  with  his  New 
York  business.  From  September,  1885,  down  to  the  summer 
of  1887,  both  Mrs.  Bulkley  and  Mrs.  Nichols  had  stock 
accounts  with  Watson  as  a  broker  doing  business  under  the 
name  of  T.  L.  Watson  &  Co.,  and  their  stock  transactions 
with  him  in  his  Bridgeport  office,  mostly  conducted  through 
Smith  acting  for  him,  in  buying  or  selling  on  margin 
or  speculation,  were  frequent  and  numerous.  In  addition  to 
accounts  kept  in  their  individual  names,  there  was  an  account 
kept  in  the  name  of  Elizabeth  Bulkley,  trustee  for  Georgiana 
Nichols,  which  was  a  mixed  account,  commenced  by  paying 
in  some  cash,  with  which  stocks  were  bought  as  an  investment. 
Then  more  stocks  were  bought,  and  the  former  were  used  as 
margin  to  float  the  latter.  This  was  the  only  account  of  this 
kind  on  the  defendant's  books.  All  stocks  on  margin  were 
held  on  condition  that  the  defendants  should  have  a  right  to 
dispose  of  them  without  notice  whenever  the  margin  was 
reduced  below  a  stipulated  per  cent.  Mrs.  Nichols  mainly 
directed  these  stock  speculations,  both  on  her  own  account 
and  that  of  her  mother,  who  was  an  aged  lady  apparently 
fully  dominated  by  her.  Mrs.  Nichols  had  had  a  previous 
experience  in  stock  speculations,  and  relied  unduly  upon  her 
own  judgment  and  sagacity.  Her  orders  to  the  defendants 
were  peremptory,  and  were  complied  with  quite  as  fully  as  mar- 
gins would  allow.  The  defendants  never  induced  or  encouraged 
her  to  speculate.     She  needed  no  such  inducement.     On  the 
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contrary,  they  in  some  moderate  measure  endeavored  to  dis- 
suade and  restrain  her.  Some  of  her  speculations  were  for- 
tunate, -but  the  general  result  was  total  disaster,  both  to  the 
trust  fund,  which  was  her  only  individual  resource,  and  to  her 
mother's  private  means.  The  whole  of  these  transactions 
with  the  trust  property  were  with  her  full  knowledge  and  ap- 
proval. The  certificates  transferred  were  signed  by  the  trustee 
to  correspond  with  the  description  in  the  certificate,  and  the 
signature  to  the  power  of  transfer  was  generally  witnessed  by 
Mrs.  Nichols  and  by  Smith.  The  powers  were  signed  and 
witnessed  in  blank  when  the  certificates  were  left  in  pledge 
on  margin  or  for  disposition,  and  filled  out  whenever  there 
was  occasion  to  sell  out  the  margin  or  otherwise  dispose  of 
them.  Both  the  defendants  at  all  times  knew  that  the  secu- 
rities belonged  to  and  stood  in  the  name  of  "  Elizabeth  Bulk- 
ley,  trustee  for  Georgiana  Nichols";  but  they  did  not  know, 
nor  did  they  inquire  with  regard  to,  or  use  any  means  what- 
ever to  ascertain,  the  origin,  nature,  terms,  or  limitations  of  the 
trust,  and  neither  of  them  had  actual  as  distinguished  from 
constructive  notice  and  knowledge  of  the  existence  of  the  will 
of  Charles  Bulkley,  or  the  proceedings  of  the  probate  court 
in  reference  thereto.  The  business  of  T.  L.  AVatson  &  Co. 
was  large,  yet  the  circumstance  of  having  women  custom- 
ers as  stock  speculators  was  quite  exceptional,  though  not 
without  a  precedent,  in  their  business.  There  was  no  other 
such  customer  at  the  time  these  transactions  took  place.  On 
November  10,  1887,  the  probate  court  removed  Elizabeth 
Bulkley  from  the  trust,  and  appointed  plaintifl"  trustee  in  her 
place.  The  questions  of  law  arising  on  the  record,  and  the 
question  as  to  what  judgment  or  decree  should  be  rendered, 
were  reserved  for  the  advice  of  this  court. 

C.  R.  Ingersoll  and  W.  L.  Bennett,  for  the  plaintiff. 
H.  Stoddard  and  G.  Stoddard,  for  the  defendants. 

Carpenter,  J.  Counsel  for  the  respective  parties  have 
argued  this  case  upon  distinct  and  widely  different  theories; 
for  the  defendants,  on  the  theory  that  they  were  merely 
agents;  for  the  plaintiff,  on  the  theorj'  that  the  defendants 
were  purchasers  or  pledgees.  Each  party,  in  his  chosen 
position,  is  strongly  intrenched.  Grant  his  premises,  and  his 
position  is  well-nigh  impregnable;  grant  the  premises  of  both, 
were  it  possible,  and  a  decision  of  the  case  would  be  very 
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difficult.  But  both  cannot  be  right.  The  defendants  cannot 
be  entitled  to  the  immunities  of  agents  and  at  the  same  time 
liable  as  purchasers. 

Our  first  inquiry  then  is,  Were  they  purchasers  or  agents? 
So  far  as  they  sold  the  securities  as  mere  agents,  in  good 
faith,  without  knowledge,  actual  or  constructive,  that  other 
persons  interested  in  the  trust  were  being  prejudiced, —  in  other 
words,  so  long  as  they  did  not  knowingly  participate  in  a 
breach  of  the  trust,  and  have  fully  accounted,  —  they  are  not 
liable.  In  that  case  they  conveyed  no  title  of  their  own,  but 
only  such  title  as  the  principal  could  convey.  The  principal 
and  the  purchasers  were  the  contracting  parties.  For  the 
purposes  of  reinvestment,  and  of  paying  Mrs.  Nichols  such 
portions  of  the  principal  as  she  might  be  entitled  to,  Mrs. 
Bulkley  as  trustee  had  a  right  to  sell,  and  the  defendants 
might  safely  act  as  her  agents  for  that  purpose.  If  she  sold 
for  other  purposes,  in  violation  of  the  trust,  with  the  defend- 
anti'  knowledge,  even  though  they  may  have  sold  as  agents, 
still  we  think  they  are  liable. 

If  Mrs.  Bulkley  sold  the  trust  estate  for  the  purpose  of 
using  the  proceeds  in  stock  speculations,  or  of  permitting  Mrs. 
Nichols  so  to  use  them,  it  was  a  clear  breach  of  trust.  If  the 
defendants  were  the  purchasers,  knowing  the  purpose,  they 
participated  in  the  breach  of  trust.  If  they  were  holding 
stocks  or  other  securities  on  margins  for  Mrs.  Bulkley  or  Mrs. 
Nichols,  or  both,  and  received  the  trust  estate  as  security,  and 
subsequently  sold  it,  using  the  avails  to  make  good  the  losses, 
their  liability  cannot  be  questioned. 

So  long  as  trust  property  improperly  sold  can  be  traced  and 
identified,  the  holder  taking  it  with  knowledge,  it  remains 
trust  property.  When  it  is  sold  pursuant  to  the  terms  of  the 
trust,  or  apparently  so,  and  the  purchaser  takes  it  in  good 
faith,  he  takes  it  freed  from  the  trust.  In  this  case  the  find- 
ing shows  that  most  of  the  property  passed  from  the  trustee  to 
the  defendants  as  trust  property,  in  gross  violation  of  the  trust, 
with  the  defendants'  full  knowledge.  We  say  with  the  de- 
fendants' full  knowlege,  because  the  defendants,  knowing  tliat 
it  was  trust  property,  were  put  upon  inquiry,  and  the  law  im- 
putes to  them  such  knowledge  as  they  would  have  obtained 
had  they  made  inquiry.  The  trust,  its  terms,  conditions,  and 
limitations,  were  matters  of  record.  Inquiry,  properly  di- 
rected, would  have  brought  to  them  full  knowledge  as  to  the 
origin  and  nature  of  the  trust,  and  that  other  parties  besides 
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Mrs.  Bulkley  and  Mrs.  Nichols  were  interested  in  it.  They 
had  no  moral  or  equitable  right  to  assume,  as  they  manifestly 
did,  that  Mrs.  Nichols  was  the  owner  of  the  entire  beneficial 
interest.  They  knew,  or  were  bound  to  know,  that  her  interest 
was  only  for  life;  consequently,  that  at  her  death  the  trust 
would  cease,  and  that  the  whole  estate  would  pass  into  other 
hands. 

That  the  defendants  participated  in  the  breach  of  trust  can 
admit  of  no  doubt.  They  knew  that  Mrs.  Bulkley  and  Mrs. 
Nichols  were  using  the  property  in  hazardous  business,  —  stock 
speculations;  that  they  themselves  were  taking  the  only  certain 
profits,  their  Commissions,  while  doubtful  profits,  almost  cer- 
tain losses,  and  probably  complete  disaster  in  the  end,  were 
the  perquisites  of  the  other  party. 

It  seems  very  clear  to  us  that  the  defendants  are  liable  for 
the  trust  property,  if  any,  now  in  their  hands,  and  for  the 
avails  of  that  which  they  have  disposed  of,  less  the  amount 
which  appears  to  have  been  used  for  the  legitimate  purposes 
of  the  trust. 

We  will  consider  more  in  detail  some  of  the  objections 
raised  by  the  defendants. 

1.  They  contend  that  under  the  circumstances  no  construct- 
ive notice  of  an  unknown  and  unsuspected  trust  can  be  made 
the  basis  of  an  action.  Here  doubtless  they  refer  to  the  in- 
terest of  the  remaindermen.  The  defendants,  knowing  that 
the  property  with  which  they  were  dealing  was  trust  propert}', 
were  bound  to  inquire  and  ascertain  the  nature  and  extent 
of  the  trust.  Inquiry  would  have  informed  them  that  the 
same  instrument  which  created  the  trust  in  favor  of  Mrs. 
Nichols  gave  the  remainder  to  her  heirs  at  law.  It  matters 
not,  so  far  as  the  question  of  notice  is  concerned,  whether  the 
gift  over  is  valid  or  void.  It  is  enough  that  there  are  possible 
parties  who  have  an  interest  in  the  property  besides  Mrs. 
Bulkley  and  Mrs.  Nichols.  As  that  fact  clearly  appears  on 
the  face  of  the  will,  the  trust  is  neither  unknown  nor  un- 
fiuspected. 

2.  It  is  insisted  that  the  action  of  the  court  of  probate  in 
distributing  to  trustees  in  trust  for  Mrs.  Nichols  is  conclusive 
that  she  is  the  sole  beneficiary.  It  is  conclusive  as  to  the 
property  constituting  the  trust  estate,  but  it  is  not  conclusive 
as  to  the  parties  interested  in  the  estate.  The  distribution  is 
in  terms  made  under  the  will,  which  gave  Mrs.  Nichols  only 
a  life  estate.    A  life  estate  is  necessarily  followed  by  a  re- 
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mainder,  and  the  will  disposes  of  the  remainder.     The  court 
of  probate  makes  no  distribution  of  the  remainder. 

3.  That  the  equity,  if  any,  of  the  plaintiff,  or  any  other  pos- 
sible beneficiary,  was  not  only  secret,  unknown,  and  unsus- 
pected, but  was  at  least  so  doubtful  that  no  implied  or 
constructive  notice  can  be  imputed  to  the  defendants.  There 
is  no  doubt  or  uncertainty  as  to  the  equities  of  the  reversioners. 
There  may  be  a  question  as  to  who  they  are,  but  that  is  not 
such  a  doubt  as  will  justify  the  application  of  the  rule  in- 
voked. 

4.  It  appears  that  Oliver  Bulkley,  while  he  was  trustee,  sold 
portions  of  the  various  trusts  which  he  held,  and  mingled  the 
avails  in  one  common  fund.  With  a  part  of  this  fund  he  pur- 
chased other  property,  taking  the  title  in  himself  and  Eliza- 
beth Bulkley  as  trustees  for  Mrs.  Nichols.  The  defendants 
claim  that  they  are  not  liable  for  any  of  that  property  which 
came  into  their  hands.  That  cannot  be  so.  Any  property 
purchased  by  the  trustees  to  take  the  place  of  that  sold  by 
them  is  trust  estate,  so  far  as  the  defendants  are  concerned. 

5.  It  is  further  contended  that  the  plaintiff  is  not  trustee  for 
the  heirs  of  Mrs.  Nichols;  that  the  remainder  never  was  in 
trust;  that  the  trust  was  created  for  the  daughters  alone,  and 
that  the  heirs  receive  a  title  in  fee.  But  the  trust  attaches  to 
the  property,  and  continues  until  the  property  is  delivered  to 
the  remaindermen.  The  trustees  are  chargeable  with  the  duty 
of  safely  keeping  the  property  until  then.  The  law  undertakes 
that  that  duty  shall  be  peribrnied.  If  a  trustee  proves  un- 
faithful, he  is  removed,  and  another  appointed,  who  is  clothed 
with  the  necessary  powers  to  maintain  the  integrity  of  the 
trust.  Therefore  the  plaintiff's  right  to  recover  does  not  de- 
pend upon  Mrs.  Nichols's  interest  in  the  property. 

6.  The  last  objection  we  care  to  consider  is,  that  as  no  notice 
was  given  to  the  children  of  Mrs.  Nichols  of  the  resignation  of 
Oliver  Bulkley,  that  resignation,  and  the  action  of  the  probate 
court  in  accepting  the  same  and  in  appointing  another  trustee, 
are  inoperative  so  far  as  the  trust  relates  to  the  heirs;  that  to 
that  extent  Oliver  Bulkley  is  still  trustee,  and  legally  respon- 
sible; and  that  the  defendants  cannot  be  held  responsible 
until  it  is  demonstrated  that  he  cannot  make  the  fund  good. 

We  do  not  think  that  the  heirs  were  beneficiaries  in  such  a 
sense  that  notice  to  them  was  necessary.  The  express  or 
principal  trust  will  terminate  on  the  death  of  Mrs.  Nichols. 
The  resulting  trust  will  enable  the  trustees  to  hold  the  prop- 
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erty  until  it  can  be  delivered  to  the  heirs.  Strictly  speaking, 
the  latter  could  not,  and  did  not,  exist  during  the  trusteeship 
of  Oliver  Bulkley,  and  cannot  come  into  existence  during  the 
lifetime  of  Mrs.  Nichols.  It  is  difficult,  therefore,  to  see  how 
he  could  have  been  regarded  as  trustee  for  the  heirs.  It  is 
doubtless  true  that  if  he  had  been  guilty  of  wasting  the  trust 
estate  he  would  be  liable,  either  to  his  successor  or  to  the  heirs; 
but  there  can  be  no  justice  in  holding  him  liable  for  the 
squandering  of  the  estate  by  his  successor. 

It  is  the  contention  of  the  defendants  that  there  should  be 
no  judgment  against  them  in  the  present  proceeding,  even  if 
they  applied  the  proceeds  of  sales  of  trust  shares  upon  their 
account  against  Mrs.  Nichols  in  her  own  name,  for  the  reason 
that  these  shares  were  her  absolute  property;  that  the  gifts  in 
remainder  by  the  testator  to  the  lieirs  of  his  daughters  respect- 
ively are  void  by  force  of  the  statute  against  perpetuities; 
and  that  therefore  the  daughters  took  the  fee  in  such  shares  as 
were  put  under  the  several  trusts  for  their  benefit. 

It  is  the  further  contention  of  the  defendants  that  Mrs. 
Nichols  requested  them  to  sell  the  trust  shares,  and  apply  the 
proceeds  for  her  sole  use  and  benefit,  upon  their  account 
against  her  for  the  purchase  of  shares  upon  margins  for  her 
profit,  and  that,  so  far  forth  as  that  may  have  been  done,  the 
corpus  of  the  fund  has  been  paid  to  and  consumed  by  her; 
and  that,  to  the  extent  to  which  she  was  such  absolute  owner 
because  of  the  invalidity  of  the  remainder  over,  the  defend- 
ants are  to  be  protected  by  a  court  of  equity  against  a  judg- 
ment compelling  them  to  make  a  payment  to  the  fund  which 
by  any  possibility  should  inure  solely  to  her  benefit. 

These  claims  upon  the  part  of  the  defendants  virtually 
call  for  the  judicial  interpretation  of  the  will  of  Charles 
Bulkley;  for  a  determination  of  the  question  as  to  the  validity 
of  the  several  remainders  over;  of  the  question  to  what  ex- 
tent, if  to  any,  Mrs.  Nichols  was  the  absolute  owner  of  the 
shares  which  were  for  her  use  and,  upon  her  request,  taken 
from  under  the  trust. 

That  these  questions  may  be  properly  considered  and  finally 
determined,  it  is  deemed  best  to  remand  this  case,  reserved 
for  our  consideration,  for  the  purpose  of  giving  opportunity  to 
these  defendants,  if  they  may  choose  to  avail  themselves  of  it, 
by  bill  in  the  nature  of  interpleader  or  cross-bill,  to  summon 
into  court  Mrs.  Nichols  and  the  other  children  of  Charles 
Bulkley,  deceased,  and  the  heirs  of  each  of  them,  and  make 
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them  parties,  so  far  as  they  may  choose  to  be  heard,  and  thus 
obtain  a  judicial  construction  of  the  will  in  question,  to  the 
end  that  the  measure  of  right  in  Mrs.  Nichols  in  the  shares 
set  apart  in  trust  for  her  may  be  determined,  and  all  ques- 
tions presented  by  the  respective  parties  may  have  final  deter- 
mination in  one  proceeding. 

Trusts  and  Trustees  —  Investments.  — Investments  in  stocks  or  bonds 
of  private  corporations  stand  upon  the  same  footing  as  loans  oa  personal  se- 
curity, and  therefore,  where  the  English  rule  prevails,  a  trustee  making  such 
investments  is  liable  for  losses:  Note  to  Nyce's  Estate,  40  Am.  Dec.  515,  516; 
Simmons  ».  Oliver,  74  Wis,  633;  Deegan  v.  Capner,  44  N.  J.  Ec^.  339. 


The  William  Kogers  Manufacturing  Company 
V.  Kogers. 

[58  Connecticut,  856.J 

CJoNTRAcrrs  for  Personal  Service,  Specific  Performance  of,  not  De- 
creed WHEN.  —  Courts  of  equity  will  not  undertake  to  enforce  the 
specific  performance  of  a  contract  for  personal  services  which  are  ma- 
terial or  mechanical,  and  not  peculiar  or  individual;  but  where  the  con- 
tract stipulates  for  special,  unique,  or  extraordinary  personal  services,  or 
where  the  services  to  be  rendered  are  purely  intellectual  and  individual 
in  their  character,  the  courts  will  grant  an  injunction  in  aid  of  a  specifio 
performance. 

Injunction  in  Aid  of  Specific  Performance  of  Contract  foe  Personal 
Services  not  Granted  when.  —  The  defendant  agreed  to  serve  the 
.  plaintiffs  for  twenty-five  years  under  the  direction  of  their  general  man- 
ager, traveling  for  them,  and  rendering  such  services  as  secretary  or  other 
officer  as  such  manager  should  devolve  upon  him,  and  that  he  would 
not  be  engaged  in  or  allow  his  name  to  be  used  in  any  manner  in  any 
other  hardware,  cutlery,  flat-ware,  or  hollow-ware  business,  either  as  a 
manufacturer  or  seller,  but  would  give  his  entire  time  and  services  to 
the  interests  of  the  plaintiffs.  The  plaintiffs  brought  suit  for  an  injunc- 
tion to  restrain  the  defendant  from  leaving  their  employment,  and 
engaging  in  any  other  hardware,  cutlery,  flat-ware,  or  hollow-ware  busi- 
ness, or  allowing  his  name  to  be  used  in  any  such  business,  and  set  out 
the  defendant's  contract,  averring  that  his  services  had,  by  reason  of  his 
familiarity  with  their  business  and  customers,  become  of  special  value  to 
them;  that  he  was  planning  with  certain  competitors  to  engage  with 
them  in  business,  with  the  intent  and  purpose  of  allowing  his  name  to 
be  used  or  employed  in  connection  with  such  business  as  a  stamp  on  the 
ware  manufactured;  that  he  intended  to  use  for  their  advantage  his 
knowledge  of  the  business  of  the  plaintiff;  and  that  his  doing  so  would 
cause  irreparable  injury  to  such  business.  On  demurrer  to  the  complaint, 
it  was  held,  —  1.  That  it  did  not  appear  that  the  services  were  purely  in- 
tellectual, special,  unique,  or  extraordinary,  or  so  peculiar  «r  individual 
that  they  could  not  be  performed  by  any  person  of  ordinary  intelligence 
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and  fair  learning;  2.  That  it  did  not  appear  that  the  plaintiffs  had  a 
right  to  use  the  defendant's  name  as  a  trade-mark;  3.  That  it  did  not 
appear  that  the  use  of  the  defendant's  name  as  a  stamp  by  the  plaintiffs' 
competitors  would  do  them  any  injury  other  than  such  as  might  grow 
out  of  a  lawful  business  rivalry;  aud  that  if  by  reason  of  extraneous 
facts  the  name  of  the  defendant  did  have  some  special  and  peculiar  value 
as  a  stamp  on  their  goods,  or  its  use  as  a  stamp  on  goods  manufactured 
by  their  rivals  did  them  some  special  injury,  such  facts  ought  to  have 
been  set  out,  so  that  the  court  might  pass  upon  them;  4.  That  no  facts 
were  shown  to  bring  the  case  within  the  rule  that  an  employee  should  be 
enjoined  from  disclosing  business  secrets  which  he  has  learned  in  the 
course  of  his  employment,  and  which  he  has  contracted  not  to  divulge. 

Suit  for  an  injunction  to  restrain  the  defendant  from  leav- 
ing the  employment  of  the  plaintiffs  or  engaging  in  other 
business  in  violation  of  a  contract.  The  superior  court  sus- 
tained a  demurrer  to  the  complaint,  and  rendered  judgment 
for  the  defendant.  Other  facts  sufficiently  appear  from  the 
opinion. 

F.  Chamberlin  and  E.  S.  White,  for  the  appellants. 

C.  R.  Ingersoll  and  F.  L.  Hungerford,  for  the  appellee. 

Andrews,  C.  J.  Contracts  for  personal  service  are  matters 
for  courts  of  law,  and  equity  will  not  undertake  a  specific  per- 
formance: 2  Kent's  Com.  258,  note  b;  Hamblinv.  Dinneford, 
2  Edw.  Ch.  529;  Sanquirico  v.  Benedetti,  1  Barb.  315;  Haight 
V.  Badgeley,  15  Barb.  499;  De  Rivajinoli  v.  Corsetti,  4  Paige, 
264;  25  Am.  Dec.  532.  A  specific  performance  in  such  cases 
is  said  to  be  impossible,  because  obedience  to  the  decree 
cannot  be  compelled  by  the  ordinary  processes  of  the  court; 
Contracts  for  personal  acts  have  been  regarded  as  the  most 
familiar  illustrations  of  this  doctrine,  since  the  court  cannot  in 
any  direct  manner  compel  the  party  to  render  the  service. 

The  courts  in  this  country  and  in  England  formerly  held 
that  they  could  not  negatively  enforce  the  specific  performance 
of  such  contracts  by  means  of  an  injunction  restraining  their 
violation:  3  Walt's  Actions  and  Defenses,  754;  Rutland  Marble 
Co.  V.  Ripley,  10  Wall.  340;  Burton  v.  Marshall,  4  Gill,  487; 
45  Am.  Dec.  171;  De  Pol  v.  Sohlke,  7  Robt.  280;  Kemble  vJ 
Kean,  6  Sim.  333;  Baldwin  v.  Society  for  Diffusion  of  KnowU 
edge,  9  Sim.  393;  Fothergill  v.  Rowland,  L.  R.  17  Eq.  132.        * 

The  courts  in  both  countries  have,  however,  receded  some- 
what from  the  latter  conclusion,  and  it  is  now  held  that  where 
a  contract  stipulates  for  special,  unique,  or  extraordinary 
personal  services  or  acts,  or  where  the  services  to  be  rendered 
are  purely  intellectual,  or  are  peculiar  and  individual  in  their 
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character,  the  court  will  grant  an  injunction  in  aid  of  a  specific 
performance.  But  where  the  services  are  material  or  me- 
chanical, or  are  not  peculiar  or  individual,  the  party  will  be 
left  to  his  action  for  damages.  The  reason  seems  to  be  that 
services  of  the  former  class  are  of  such  a  nature  as  to  pre- 
clude the  possibility  of  giving  the  injured  party  adequate  com- 
pensation in  damages,  while  the  loss  of  services  of  the  latter 
class  can  be  adequately  compensated  by  an  action  for  dam- 
ages: 2  Story's  Eq.  Jur.,  sec.  958  a;  3  Wait's  Actions  and  De- 
fenses, 754;  Pomeroy's  Eq.  Jur.,  sec.  1343;  Bank  of  California 
V.  Fresno  Canal  Co.,  53  Cal.  201;  Singer  Sewing  Machine  Co. 
y.  Union  Button  Hole  Co.,  1  Holmes,  253;  Lumley  v.  Wagner, 
1  De  Gex,  M.  &.  G.  604;  South  Wales  R.  R.  Co.  v.  Wythes,  5  De 
Gex,  M.  &  G.  880;  Montague  v.  Flockton,  L.  R.  16  Eq.  189. 

The  contract  between  the  defendant  and  the  plaintiffs  is 
made  a  part  of  the  complaint.  The  services  which  the  de- 
fendant was  to  perform  for  the  plaintiffs  are  not  specified 
therein,  otherwise  than  that  they  were  to  be  such  as  should 
be  devolved  upon  him  by  the  general  manager;  "it  being 
understood  that  such  duties  may  include  traveling  for  said 
companies  whenever  in  the  judgment  of  said  general  agent 
the  interests  of  the  business  will  be  thereby  promoted";  and 
also  "  including  such  duties  as  traveling  for  said  companies 
as  said  general  agent  may  devolve  upon  him,  including,  also, 
any  duties  as  secretary  or  other  officer  of  either  or  both  of 
said  companies  as  said  companies  may  desire  to  have  him 
perform."  These  services,  while  they  may  not  be  material  and 
mechanical,  are  certainly  not  purely  intellectual,  nor  are  they 
special  or  unique  or  extraordinary;  nor  are  they  so  peculiar 
or  individual  that  they  could  not  be  performed  by  any  person 
of  ordinary  intelligence  and  fair  learning.  If  this  was  all 
there  was  in  the  contract,  it  would  be  almost  too  plain  for 
argument  that  the  plaintiffs  should  not  have  an  injunction. 

The  plaintiffs,  however,  insist  that  the  negative  part  of  the 
contract,  by  which  the  defendant  stipulated  and  agreed  that 
he  would  not  be  engaged  in  or  allow  his  name  to  be  employed 
in  any  manner  in  any  other  hardware,  cutlery,  flat-ware,  or 
hollow-ware  business,  either  as  a  manufacturer  or  seller,  fully 
entitles  them  to  an  injunction  against  its  violation.  They 
aver,  in  the  complaint,  on  information  and  belief,  that  the 
defendant  is  planning  with  certain  of  their  competitors  to  en- 
gage with  them  in  business,  with  the  intent  and  purpose  of 
allowing  his  name  to  be  used  or  employed  in  connection  with 
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such  business  as  a  stamp  on  the  ware  manufactured;  and  they 
say  such  use  would  do  them  great  and  irreparable  injury.  If 
the  plaintiflFs  owned  the  name  of  the  defendant  as  a  trade- 
mark, they  could  have  no  difficulty  in  protecting  their  owner- 
ship. But  they  make  no  such  claim;  and  all  arguments  or 
analogies  drawn  from  the  law  of  trade-marks  may  be  laid 
wholly  out  of  the  case. 

There  is  no  averment,  in  the  complaint,  that  the  plaintiffs 
are  entitled  to  use,  or  that  in  fact  they  do  use,  the  name  of 
the  defendant  as  a  stamp  on  the  goods  of  their  own  manu- 
facture, nor  any  averment  that  such  use,  if  it  exists,  is  of  any 
value  to  them.  So  far  as  the  court  is  informed,  the  defendant's 
name  on  such  goods  as  the  plaintiffs  manufacture  is  of  no 
more  value  than  the  names  of  Smith  or  Stiles  or  John  Doe. 
There  is  nothing  from  which  the  court  can  see  that  the  use 
of  the  defendant's  name  by  the  plaintiffs  is  of  any  value  to 
them,  or  that  its  use  as  a  stamp  by  their  competitors  would 
do  them  any  injury  other  than  such  as  might  grow  out  of  a 
lawful  business  rivalry.  If  by  reason  of  extraneous  facts  the 
name  of  the  defendant  does  have  some  special  and  peculiar 
value  as  a  stamp  on  their  goods,  or  its  use  as  a  stamp  on 
goods  manufactured  by  their  rivals  would  do  them  some  spe- 
cial injury,  such  facts  ought  to  have  been  set  out,  so  that  the 
court  might  pass  upon  them.  In  the  absence  of  any  allegation 
of  such  facts,  we  must  assume  that  none  exist. 

The  plaintiffs  also  aver  that  the  defendant  intends  to  make 
known  to  their  rivals  the  knowledge  of  their  business,  of  their 
customers,  etc.,  which  he  has  obtained  while  in  their  employ. 
But  here  they  have  not  shown  facts  which  bring  the  case 
within  any  rule  that  would  require  an  employee  to  be  enjoined 
from  disclosing  business  secrets  which  he  has  learned  in  the 
course  of  his  employment,  and  which  he  has  contracted  not  to 
divulge:  Peabody  v.  Norfolk,  98  Mass.  452;  96  Am.  Dec.  664. 

There  is  no  error  in  the  judgment  of  the  superior  court 
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of  equity  will  generally  decline  jurisdiction  to  decree  specific  performance  of 
contracts  for  personal  services  involving  the  exercise  of  special  skill,  judg- 
ment, and  discretion,  continuous  in  their  nature,  running  through  an  indefi- 
nite period  of  time;  and  injunctions  to  prevent  the  breach  of  such  contracts 
are  granted  with  great  caution,  even  though  the  remedy  by  damages  at  law 
may  be  inadequate:  Iron  Age  Pub.  Co.  v.  Western  Union  Tel.  Co.,  83  Ala. 
498;  3  Am.  St.  Rep.  758;  ClarVa  Case,  1  Blackf.  122;  12  Am.  Dec.  213,  and 
particularly  note  216,  217. 
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Morgan  v,  Farrel. 

[58  Connecticut,  413.] 

Fastnbrship,  What  is.  —  A  partnership  exists  between  two  or  more  per- 
sons whenever  there  is  such  a  relation  between  them  that  each  is  as  to  all 
the  others,  in  respect  to  some  business,  both  principal  and  agent.  They 
are  then  partners  in  respect  to  that  business,  but  not  in  respect  to  any 
other  business.     Partnership  is  but  a  name  for  this  reciprocal  relation. 

Faetnersuip,  even  against  Intention  of  Parties,  Arises  when. — A 
partnership  as  to  third  persons  sometimes  arises  by  operation  of  law, 
even  against  the  intention  of  the  parties,  either  because  the  contract  into 
which  they  have  entered  in  law  makes  each  the  principal  and  agent  of 
the  other,  or  because,  by  a  course  of  dealing,  they  have  shown  that  such 
was  the  real  relation  between  them. 

Existence  of  Partnership,  when  Question  of  Law.  —  Where  the  terms 
of  the  agreement  and  the  facts  are  all  admitted,  whether  or  not  a  part, 
nership  existed  is  a  question  of  law. 

Mere  Participation  in  Profits  of  Business  does  not  Constitute  Part- 
nership.—  A  partnership,  even  as  to  third  persons,  is  pot  constituted 
by  the  mere  fact  that  two  or  more  persous  participate  or  are  interested 
in  the  net  proceeds  of  a  business.  Where,  therefore,  two  persons  enter 
into  a  contract  with  a  patentee,  by  which  the  latter  grants  to  them  the 
exclusive  right  to  make  and  sell  a  machine  for  which  he  holds  a  patent, 
and  they  agree  to  make  one  macliine  without  expense  to  him,  and  run  it 
for  two  mouths,  and  afterwai-ds  to  make  machines  to  supply  orders,  and 
to  pay  to  him  an  amount  equal  to  one  half  the  gross  profits  of  the  busi- 
ness, such  contract  does  not  make  them  partners  of  the  patentee;  nor 
does  it  make  them  partners  as  between  themselves,  since  it  does  not  at- 
tempt to  provide  in  what  way  they,  as  between  themselves,  are  to  carry 
out  their  joint  undertaking. 

LiABiLrrY  OF  Person  Holding  Himsklf  out  as  Partner.  —  The  liability, 
as  a  partner,  of  a  person  who  holds  himself  out  as  a  partner,  or  permits 
others  to  do  so,  as  to  third  persons  who  have  given  credit  to  the  firm 
upon  the  faith  of  his  connection  with  it,  or  who  knew  of  such  holding 
out,  is  predicated  upon  the  doctrine  of  estoppel,  and  in  order  to  charge 
him  on  that  ground,  it  is  not  enough  to  show  that  he  was  represented 
by  others  to  be  a  partner,  or  that  his  name  appeared  in  the  firm;  it  must 
be  shown  that  he  knew  that  he  was  being  held  out  as  a  partner,  and  that 
he  assented  thereto,  or  facts  must  be  shown  from  which  assent  can  be 
fairly  implied.  And  whether  or  not  there  has  been  such  a  holding  out 
as  to  estop  him  from  denying  the  partuership  is  always  a  question  of 
fact. 

Party  Setting  up  Estoppel  by  Conduct  must  Show  that  He  Exercised 
Good  Faith  and  due  diligence  to  know  the  truth;  and  if  such  circum- 
stances are  brought  to  his  notice  as  would  be  certain  to  excite  inquiry  in 
the  mind  of  any  prudent  man,  and  the  means  of  satisfying  such  inquiry 
are  readily  accessilde,  but  are  not  used,  he  cannot  be  held  to  have  exer- 
cised good  faith  or  due  diligence  to  know  the  truth. 

Letters,  when  Admissible  in  Evidence  to  Modify  or  Contradict  Other 
Lettebs  in  Evidence.  —  Where  the  plaintiflF  has  introduced  in  evidence 
letters  which  had  passed  between  the  defendants,  for  the  purpose  of 
ihowiug  that  they  were  partners  in  a  certain  business,  the  defendants 
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may,  for  the  purpose  of  showing  that  these  letters,  or  some  of  them,  had 
reference  to  other  matters,  and  not  to  that  business,  introduce  other  let« 
ters  that  passed  between  them. 

A.CTION  on  two  promissory  notes.  The  opinion  states  the 
case. 

C.  S.  Hamilton,  for  the  appellant. 

/.  W.  Ailing  and  W.  IT.  Williavis,  for  the  appellee. 

Andrews,  C.  J.  On  the  first  day  of  March,  1880,  William 
M.  Babbott  made  and  delivered  to  the  firm  of  Morgan  and  Her- 
rick,  merchants,  then  doing  business  in  New  York,  a  note  for 
the  sum  of  $1,004.56,  expressed  to  be  for  value  received,  and 
payable  in  thirty  days,  and  on  the  eighth  day  of  the  same 
month  another  note,  for  the  sum  of  $2,205.60,  payable  in  thirty 
days  at  the  Ansonia  National  Bank,  Ansonia,  Connecticut. 
These  notes  were  signed  by  Babbott  in  the  name  of  "  Franklin 
Farrel  &  Co.,"  and  were  delivered  to  Morgan  and  Herrick  in 
payment  for  certain  goods  sold  and  delivered  by  them  to  Bab- 
jott  on  his  order  therefor. 

The  plaintiff  is  now  the  owner  of  the  notes,  and  brings  this 
suit  to  recover  their  amount.  The  complaint  alleges  that  at 
the  time  the  notes  bear  date  Franklin  Farrel  and  the  said 
William  M.  Babbott  were  partners  in  business  under  the  firm 
name  of  Franklin  Farrell  &  Co.  Farrel  alone  makes  defense. 
No  service  of  the  complaint  was  made  on  Babbott.  The  an- 
swer is  a  general  denial. 

Upon  the  trial,  evidence  was  oflfered  from  which  plaintiff 
claimed  to  have  proved  that  Farrel  and  Babbott  were  partners 
as  between  themselves,  or  at  least  that  they  were  partners  as  to 
all  third  persons,  or  that  Farrel  was  liable  as  a  partner  to  Mor- 
gan and  Herrick  for  the  reason  that  he  had  permitted  Babbott 
to  hold  out  that  Farrel  and  himself  were  partners  under  such 
circumstances  that  he  was  estopped  to  deny  that  he  was  a 
partner.  Farrel  denied  that  he  was  a  partner  in  either  way. 
The  superior  court  rendered  judgment  for  the  defendant,  and 
the  plaintifi"  has  appealed. 

An  exhaustive  definition  of  partnership  is  not  easy.  So  far 
as  the  facts  in  the  case  present  the  question  of  partnership,  it 
is  sufiiciently  accurate  to  say  that  there  is  a  partnership  be- 
tween two  or  more  persons  whenever  such  a  relation  exists  be- 
tween them  that  each  is  as  to  all  the  others,  in  respect  to  some 
business,  both  principal  and  agent.  If  such  a  relation  exists, 
they  are  partners;  otherwise  not.     They  are  partners  in  that 
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business  in  respect  to  which  there  is  this  relation;  and  as  to  any 
other  business,  they  are  not  partners.  Partnership  is  but  a 
name  for  this  reciprocal  relation:  Story  on  Partnership,  sec.  1; 
Lord  Wensleydale  in  Coxy.  Hickman,  8  H.  L.  Cas.  311;  Bid- 
len  V.  Sharp,  L.  R.  1  Com.  P.  86;  Holme  v.  Hammond,  L.  R.  7 
Ex.  230;  Harvey  v.  Childs,  28  Ohio  St.  319;  22  Am.  Rep.  387; 
Eastman  v.  Clark,  53  N.  H.  276;  16  Am.  Rep.  192;  Collyer  on 
Partnership,  sees.  139,  412;  Stillman  v.  Harvey,  47  Conn.  26. 

Between  the  parties  themselves,  this  relation  of  principal 
and  agent  cannot  exist  except  by  their  voluntary  agreement: 
Hazard  v.  Hazard,  1  Story,  371;  Collyer  on  Partnership,  sec.  2. 
In  the  present  case  the  finding  is  as  explicit  as  language  can 
make  it  that  Farrel  and  Babbott  did  not  intend  to  become 
partners.  It  says:  "  No  paper  was  ever  signed  by  or  between 
Farrel  and  Babbott  alone.  No  conversation  ever  took  place 
in  which  it  was  stated,  in  words,  that  Farrel  and  Babbott  were 
partners  or  were  to  form  a  partnership.  No  firm  name  was 
ever  mentioned;  no  suggestion  that  either  had  used  or  could 
use  the  name  or  the  credit  of  the  other.  Neither  ever  under- 
stood, intended,  or  thought  that  a  partnership  existed  or  should 
exist."  And  in  addition  to  this,  there  is  thft  express  declara- 
tion of  Babbott  to  his  counsel — apparently  after  Farrel  had 
written  to  him  that  he,  Farrel,  had  stopped  all  work  on  the 
machine  —  that  he  did  not  believe  there  was  any  partnership 
between  them.  This  part  of  the  case  is  not  pressed,  and  we 
need  not  pursue  it. 

A  partnership  as  to  third  persons  sometimes  arises  by  opera- 
tion of  law,  even  against  the  intention  of  the  parties;  and  this 
happens  either  because  the  contract  which  the  parties  have 
entered  into  in  law  makes  each  the  principal  and  agent  of  the 
other,  or  because  by  a  course  of  dealing  they  have  shown  that 
such  was  the  real  relation  between  them.  Such  were  the  cases 
oi  Parker  v.  Canfield,  37  Conn.  250;  9  Am.  Rep.  317;  and  Citi- 
zens^ Nat.  Bank  v.  Hine,  49  Conn.  236.  It  is  laid  down  in 
Everett  v.  Chapman,  6  Conn.  347,  that,  where  the  terms  of 
the  agreement  and  the  facts  are  all  admitted,  whether  or  not  a 
partnership  existed  is  a  question  of  law  for  the  court  to  decide. 
The  plaintiff  claims  that  from  the  facts  found  by  the  superior 
court  it  does  appear  that  Farrel  and  Babbott  were  partners 
quoad  third  persons,  notwithstanding  their  intent  not  to  be 
partners.  The  facts  from  which  the  partnership  is  claimed 
to  arise  are  mainly  the  exhibits  1,  2,  and  3;  and  of  these, 
exhibit  2  is  the  only  one  important.     All  the  other  facts 
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deriTe  their  significance  solely  from  the  construction  that  is 
to  be  put  on  this  exhibit. 

Exhibit  2  purports  to  be  no  more  than  an  agreement  be- 
tween the  Cook  Ice  and  Refrigerating  Company,  party  of  tbe 
first  part,  and  Franklin  Farrel  and  William  M.  Babbott,  party 
of  the  second  part,  by  which  the  party  of  the  first  part,  being 
the  owner  of  patents  therefor,  grants  to  the  party  of  the  second 
part  the  exclusive  right  to  manufacture  and  sell  refrigerating 
machines  and  apparatus  for  refrigerating,  as  described  in  the 
patents,  throughout  the  United  States,  for  the  full  term  for 
which  the  patents  were  granted.  And  in  consideration  of  that 
grant  the  party  of  the  second  part  undertakes  and  agrees,  with 
all  diligence  and  dispatch,  and  without  expense  or  charge  to 
the  party  of  the  first  part,  to  manufacture  a  refrigerating  ma- 
chine under  the  patents,  and  for  the  purpose  of  aiding  and 
benefiting  the  business  intended  in  the  agreement,  to  run  the 
machine  for  at  least  two  months  subsequent  to  its  completion. 
The  party  of  the  second  part  also  agrees  to  use  its  best  endeav- 
ors to  create  a  public  demand  for  the  machines,  and  to  man- 
ufacture machines  to  supply  any  bona  fide  order  therefor,  and 
agrees  to  pay  to  the  party  of  the  first  part  an  amount  equal 
to  one  half  of  the  gross  profits  accruing  therefrom.  There  are 
other  provisions  in  the  agreement,  but  all  having  reference  to 
the  duties  and  obligations  of  the  parties  thereto. 

That  such  a  contract  as  this  does  not  make  the  parties  — 
that  is,  the  party  of  the  first  part  and  the  party  of  the  second 
part  —  partners  is  settled  by  abundant  authority.  It  only 
provides  a  way  in  which  the  party  doing  the  work  is  to  be 
paid  for  its  services:  Chase  v.  Barrett,  4  Paige,  148. 

The  only  relation  of  Farrel  and  Babbott  that  appears  by 
this  agreement  is  that  of  joint  contractors  to  manufacture 
refrigerating  machines  for  the  Cook  company.  There  is  no 
suggestion  in  it  that  either  is,  or  is  to  be,  the  agent  of  the  other. 
It  does  not  attempt  to  provide  in  what  way  Farrel  and  Bab- 
bott, as  between  themselves,  are  to  carry  out  their  joint 
undertaking.  A  community  of  interest  does  not  make  a  part- 
nership: Loomis  V.  Marshall,  12  Conn.  77;  30  Am.  Dec.  596; 
Porter  v.  McClure,  15  Wend.  186.  Thus  tenants  in  common 
of  land  are  not  partners:  Calvert  v.  Aldrich,  99  Mass.  74; 
96  Am.  Dec.  693.  In  Oliver  v.  Gray,  4  Ark.  425,  it  was  holden 
that  two  persons,  joint  owners  of  a  horse,  were  not  partners  in 
respect  to  a  contract  for  its  keeping.  French  v.  Styring,  2 
Com.  B.,  N.  S.,  357,  was  a  case   where  two   wan  owned  a 
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race-horse  which  they  entered  in  a  race  and  won  a  prize.  It 
was  held  that  they  were  not  partners  as  to  that  money.  In 
Hawkins  v.  Mclntyre,  45  Vt.  496,  the  defendant  contracted  to 
finish  off  a  church  for  the  sum  of  four  thousand  five  hun- 
dred dollars.  Afterwards  he  agreed  with  the  plaintiflf  that 
they  should  work  together  in  doing  the  job,  each  working  him- 
self, the  work  of  each  to  ofi'set  that  of  the  other,  and  the  expense 
of  materials  and  of  other  work  to  be  deducted  from  the  amount, 
and  the  balance  to  be  divided  between  them.  It  was  held  that 
they  were  not  partners.  In  the  case  above  cited,  Loomis  v. 
Marshall,  12  Conn.  77,  B  was  the  owner  of  a  satinet  factory. 
A  agreed  with  B  to  furnish  all  the  wool  that  should  be  needed 
at  the  factory  for  two  years,  which  B  agreed  to  manufacture 
into  cloth,  the  net  proceeds  of  the  cloth,  after  deducting  the 
incidental  charges  of  sale,  to  be  divided  so  that  A  should  have 
fifty-five  per  cent  and  B  forty-five  per  cent.  It  was  held  that 
there  was  not  a  partnership  as  to  third  persons. 

It  probably  could  be  inferred  that  Farrel  and  Babbott  were 
to  divide  between  themselves  whatever  was  left,  if  anything, 
after  paying  the  Cook  company.  But  a  partnership,  even  as 
to  third  persons,  is  not  constituted  by  the  mere  fact  that  two 
or  more  persons  participate  or  are  interested  in  the  net  pro- 
ceeds of  a  business:  1  Lindley  on  Partnership,  24;  Holme  v. 
Hammond,  L.  R.  7  Ex.  230;  Loomis  v.  Marshall,  12  Conn.  77; 
Ex  parte  Tennant,  L.  R.  6  Ch.  Div.  303;  Bullen  v.  Sharp, 
L.  R.  1  Com.  P.  86. 

Mr.  Farrel  was  a  manufacturer  of  machinery,  of  long  and 
wide  experience.  He  was  at  the  head  of  a  company  in  An- 
sonia,  in  this  state,  engaged  in  manufacturing  machinery,  and 
employing  four  or  five  hundred  hands.  Work  on  a  refriger- 
ating machine  was  begun  promptly  at  the  factory  in  Ansonia 
under  the  supervision  of  Mr.  Cook,  the  patentee,  and  with 
the  aid  of  one  David  Smith  and  of  one  Greene,  but  with  no 
success.  "The  machines  broke  down  and  proved  so  faulty 
and  imperfect  in  their  nature,  and  the  business  in  all  respects 
so  unsatisfactory,  as  not  to  justify  or  warrant  proceeding. 
Not  a  dollar's  return  in  any  form  was  ever  received  from  the 
business  or  venture."  In  the  language  of  the  finding,  it  was 
"only  failure  after  failure."  On  September  22,  1879,  Farrel 
wrote  Babbott  that  he  had  stopped  all  work  on  the  machine 
until  he  could  see  him.  Work  did  stop  at  Ansonia  at  that 
time,  and  was  never  resumed.  About  November  1,  1879,  the 
Cook  company  gave  Farrel  notice  to  annul  the  contract  with 
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them,  as  by  its  terms  they  had  a  right  to  do;  which  notice 
Farrel  at  once  communicated  to  Babbott.  Prior  to  the  stop- 
ping of  the  work  on  the  machines,  no  act  had  been  done  by 
Babbott  or  by  Farrel  in  which  either  had  assumed  to  act  for 
or  to  bind  the  other.  Everything  they  had  done  in  carrying 
out  their  contract  with  the  Uook  company  had  been  done  by 
them  jointly. 

There  was  no  writing,  and  there  was  no  course  of  conduct 
prior  to  that  time  from  which  any  one  could  be  led  to  believe 
that  these  three  men  were  partners.  It  was  subsequent  to 
this  time  that  Babbott  commenced  and  continued  in  New 
York  the  series  of  acts  from  which  the  plaintiCF  claims  "  that 
the  court  erred  in  not  holding,  ruling,  and  deciding  that  the 
defendant  Farrel  was  a  partner  with  the  said  Babbott  as  to 
and  against  third  parties,  especially  as  to  and  against  the 
plaintilf." 

A  person  who  holds  himself  out  as  a  partner,  or  permits 
others  to  do  so,  is  liable  as  such  to  third  persons  who  have 
given  credit  to  the  firm  upon  the  faith  of  his  connection  with 
it,  or  who  knew  of  such  holding  out.  The  liability  in  such 
cases  is  predicated  upon  the  doctrine  of  estoppel,  and  in  order 
to  charge  a  person  on  that  ground  it  is  not  enough  to  show 
that  he  was  represented  by  others  to  be  a  partner,  or  that  his 
name  appeared  in  the  firm;  it  must  be  shown  that  he  knew 
that  he  was  being  held  out  as  a  partner,  and  that  he  assented 
thereto,  or  facts  from  which  assent  can  be  fairly  implied:  Mc- 
Bride  v.  Protection  Ins.  Co.,  22  Conn.  259;  Buckingham  v. 
Burgess,  3  McLean,  364. 

It  is  always  a  question  of  fact  whether  or  not  there  has 
been  such  a  holding  out  as  to  estop  a  party  from  denying  the 
partnership:  Wood  v.  Duke  of  Argyle,  6  Man.  &  G.  928;  Lake 
V.  Duke  of  Argyle,  6  Q.  B.  477.  And  so  the  decision  of  the 
superior  court  is  conclusive,  unless  there  is  some  error  in  its 
proceedings.  Upon  an  examination  of  this  part  of  the  case, 
we  are  satisfied  that  the  result  to  which  the  court  came  was 
fully  required  by  the  facts. 

In  May,  1879,  while  the  parties  were  at  work  at  Ansonia 
endeavoring  to  construct  a  refrigerating  machine,  and  also 
were  seeking  to  find  or  to  create  a  demand  for  the  machines 
when  they  should  be  ready,  one  F.  L.  Babbott,  a  brother  of 
W.  M.  Babbott,  called  on  a  Mr.  Blackwell,  of  Blackwell  &  Co., 
warehousemen  in  Clarkson  Street,  New  York,  with  reference 
to  furnishing  them  with  a  machine;  and  on  the  twenty-ninth 
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day  of  July  following,  W.  M.  Babbott  entered  into  an  arrange- 
ment with  Blackwell  &  Co.,  as  shown  by  exhibit  4.  It  was 
explained  to  Blackwell  that  the  machine  was  to  be  built  by 
Franklin  Farrel,  of  the  Farrel  Foundry  Company,  at  Ansonia, 
Connecticut.  At  that  time  there  was  no  machine  or  apparatus 
in  condition  to  be  set  up,  and  as  none  was  ever  completed, 
nothing  was  done  under  that  arrangement. 

"The  first  knowledge  that  Mr.  Farrel  had  that  any  use  was 
being  made  of  his  name  or  credit  in  any  form  was  about  Jan- 
uary 1,  1880,  when  a  three  months'  note,  dated  October  22, 
1879,  signed  'Franklin  Farrel  &  Co.,'  payable  at  Ansonia 
National  Bank,  was  brought  to  his  attention  a  few  days  before 
it  fell  due,  by  the  cashier,  who  asked  him  what  he  knew  about 
it.  Up  to  that  time  he  had  never  learned  that  there  was  any 
claim  to  a  partnership  with  him  made  by  Babbott.  He  knew 
nothing  of  Blackwell  except  as  above  stated,  never  saw  him 
until  long  after,  was  never  at  Clarkson  Street,  and  had  no 
knowledge  of  any  business  done  there.  He  had  no  knowledge 
of  any  transaction  with  Morgan  and  Herrick,  and  had  never 
heard  of  that  firm  until  the  notes  in  suit  matured  and  were 
demanded  and  protested.  He  did  not  know  that  Smith  was 
in  New  York,  and  could  not  find  or  meet  Babbott  there."  Such 
is  the  finding,  and  it  is  added  that  he  knew  nothing  of  the 
Belamater  Iron  Works,  or  that  Babbott  had  any  dealings  with 
it.  It  appears,  then,  that  the  only  fact  which  the  defendant 
knew  was,  that  some  one  had  wrongfully  used  his  name  on 
that  note.  It  does  not  appear  that  at  the  time  he  knew  that 
Babbott  was  the  man.  Inferentially  it  would  seem  that  he 
did  not  know,  for  it  is  stated  that  he  could  not  find  Babbott 
in  the  city.  But  without  pausing  to  remark  on  the  dearth  of 
knowledge  the  defendant  had  of  Babbott's  doings,  we  pass  to 
another  feature  in  this  part  of  the  case. 

A  party  setting  up  an  estoppel  by  conduct  is  bound  to  the 
exercise  of  good  faith  and  due  diligence  to  know  the  truth: 
Bigelow  on  Estoppel,  480;  Moore  v.  Bowman,  47  N.  H.  499; 
Odlin  v.  Gove,  41  N.  H.  465;  77  Am.  Dec.  773. 

When  Babbott  began  his  operations  with  Morgan  and  Her- 
rick he  showed  them  a  copy  of  the  contract  with  the  Cook 
company,  and  also  a  letter  from  Farrel,  in  which  occurred 
the  words:  "I  have  concluded  to  go  on  witli  the  business,'^ 
accompanied  with  statements  that  he  and  Farrel  were  part- 
ners. They  were  told  that  the  goods  were  to  be  used  in  the 
manufacture  of  a  refrigerating  machine  by  Franklin  Farrel  & 
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Co.,  at  Clarkson  Street,  New  York  City.  They  seem  not  to 
liave  been  satisfied  with  the  terms  of  that  contract,  nor  with 
the  statements  that  were  made  to  them;  for  they  made  in- 
quiries of  the  Delamater  Iron  Works,  of  which  Farrel  knew 
nothing,  and  of  the  mercantile  agencies  of  Dun,  Barlow,  & 
Co.  and  of  Bradstreet  &  Co.  From  these  agencies,  they  were 
able  to  learn  nothing  as  to  any  firm  of  Franklin  Farrel  &  Co., 
who  composed  it,  or  as  to  its  responsibility,  or  that  there  was 
any  such  firm  at  all.  If  Babbott  and  Farrel  had  been  part^ 
ners  by  virtue  of  the  contract  with  the  Cook  company,  they 
had  been  such  since  the  twenty-second  day  of  March,  1879. 
The  absence  of  the  name  of  any  such  firm  from  these  mer- 
cantile agencies  was  a  most  significant  circumstance.  These 
agencies  made  known  to  Morgan  and  Herrick  all  about 
Franklin  Farrel  and  his  responsibility.  These  agencies  could 
tell,  and  presumably  did  tell,  where  Farrel  lived,  and  in  what 
business  he  was  engaged;  that  he  was  a  man  of  large  means, 
a  large  manufacturer  of  machinery,  having  a  large  factory, 
and  employing  many  hands  in  that  kind  of  work.  From  this 
information,  Morgan  and  Herrick  would  know  that  the  man- 
ufacture of  a  refrigerating  machine  would  be  in  the  exact 
line  of  work  Farrel  was  doing  at  his  own  factory  in  Ansonia, 
Connecticut.  That  such  a  man,  having  such  facilities,  was 
represented  to  be  carrying  on  the  manufacture  of  a  refriger- 
ating machine  in  a  warehouse  in  Clarkson  Street,  in  the  city 
of  New  York,  and  that  he  was  doing  it  on  credit,  would  be 
certain  to  excite  inquiry  in  the  mind  of  any  prudent  man. 
Why  did  not  Morgan  and  Herrick  inquire  further?  Mr. 
Farrel  was  a  manufacturer  in  Connecticut,  not  in  the  city  of 
New  York.  In  a  manufacturing  partnership,  the  place  where 
it  was  to  be  carried  on  would  be  likely  to  be  a  controlling 
feature.  For  such  work  there  must  be  machinery  to  use,  and 
power  to  run  it,  and  men  to  operate  it.  All  these  Mr.  Farrel 
had  in  Connecticut,  and  none  of  them  in  New  York.  The 
court  had  judicial  knowledge  that  Ansonia  was  easily  acces- 
sible from  New  York  City  by  railway,  that  there  was  frequent 
communication  by  mail,  or  that  the  telegraph  might  have 
been  used  and  a  reply  obtained  in  half  an  hour  and  at  trifling 
expense:  Wharton  on  Evidence,  sec.  339.  When  so  many  cir- 
cumstances called  for  inquiry,  and  with  all  these  means  by 
which  inquiries  could  have  been  satisfied,  and  when  none  of 
them  were  used,  we  cannot  hold  that  the  plaintiflF's  assignors 
exercised  good  faith  or  due  diligence  to  know  the  truth. 
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On  the  trial  the  plaintiff  introduced  a  large  number  of  let- 
ters and  postal-cards  which  had  passed  between  Farrel  and 
Babbott  for  the  purpose  of  showing  that  they  were  partners  in 
the  refrigerating  business.  The  defendant  claimed  that  these 
letters,  or  some  of  them,  had  reference  to  other  matters,  and  not 
to  the  refrigerating  business,  and  to  show  this,  offered  other 
letters  and  postals  that  had  passed  between  tliem.  To  these 
the  plaintiff  objected,  but  the  court  admitted  them  solely  for 
the  purpose  named.  That  letters  which  had  passed  between 
these  men  might  tend  to  show  that  they  were  partners  in  any 
business  is  very  obvious,  and  that  other  letters  on  the  same 
or  a  kindred  subject  might  modify  or  contradict  the  first  ones 
is  equally  obvious.  The  real  relation  between  the  parties 
could  best  be  shown  by  the  whole  correspondence,  not  by  a 
part  of  it. 

There  is  no  error  in  the  judgment  appealed  from. 

What  Constitutes  a  Partnership.  —  Two  essentials  of  a  partnership 
contract  are,  a  common  interest  in  the  stock  of  the  company  and  a  personal 
responsibility  for  the  partnership  engagements:  Bromley  v.  ElUot,  38  N.  H. 
287;  75  Am.  Dec.  182,  and  note.  The  right  to  receive  a  share  of  the  profits 
of  a  business  does  not  furnish  an  invariable  test  of  a  partnership;  the  real 
ground  of  liability  is,  that  the  persons  act  for  each  other  as  principal  and 
agent:  Seabury  v.  Bollea,  51  N.  J.  L.  103.  Thus  an  agreement  for  working 
a  quarry  by  two  persons,  one  of  whom  is  to  manage  the  business,  and  the 
other  to  give  his  whole  time  thereto,  dividing  the  net  profits  between  them, 
is  a  partnership:  Quinn  T.  Quinn,  81  Cal.  14.  And  so  three  persons  were  part- 
ners, under  an  agreement  between  them  to  carry  on  a  business  under  a  firm 
name,  the  agreement  being  to  the  effect  that  two  of  them  were  to  assign  to 
the  third  an  interest  in  a  patent;  that  the  third  was  to  buy  materials  and 
sell  the  product,  control  the  finances,  and  furnish  the  capital,  failing  to  do 
which  either  or  both  of  the  others  might  assume  control  and  management  of 
the  business;  that  the  net  profits  should  be  divided  equally  between  them; 
and  that  neither  should  sell  or  assign  bis  interest  without  the  written  per- 
mission of  the  others:  Dame  v.  Kempster,  146  Mass.  454.  Even  an  agreement 
between  two  corporations  engaged  in  making  cotton-seed  oil  to  select  a 
committee  composed  of  members  from  each  corporation,  and  turn  over  to 
this  committee  the  properties  and  machinery  of  each  company,  to  be  managed 
and  operated  for  a  certain  time  by  such  committee  for  the  benefit  of  both 
companies,  the  profits  and  losses  to  be  shared  by  both  in  stipulated  proper- 
tions,  is  a  partnership:  Malloi-y  v.  Hanaur  Oil  Works,  86  Tenn.  598.  Where 
the  owner  of  laud  and  the  one  in  possession  thereof  enter  into  an  agreement 
to  buy  and  sell  coal  and  hay,  part  of  which  is  to  be  obtained  from  the  land, 
all  transactions  to  be  carried  on  under  a  firm  name,  they  are  partners,  at 
least  as  to  such  business:  Duff  v.  Baker,  78  Iowa,  642. 

Partnership  —  Question  of  Fact.  — When  the  question  whether  a  part- 
nership exists  is  a  matter  of  doubt,  to  be  determined  from  inferences  to  be 
drawa  from  all  the  evidence,  it  is  one  of  fact  for  the  jury:  Seabury  v.  BoUes, 
61  N.  J.  L.  103;  Maurer  v.  Miday,  25  Neb.  575. 
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PARTNBEtSHip  —  Third  PERSONS.  —  All  persons  sharing  in  the  profits  of  a 
concern  are  presumed  to  be  partners,  so  far  as  third  persons  are  concerned; 
but  this  presumption  may  be  repelled:  Robinson  v.  Allen,  85  Va.  721.  Com- 
pare Cooley  V.  Broad,  29  La.  Ann.  345;  29  Am.  Rep.  332. 

Partnership.  —  Liability  of  one  holding  himself  out,  or  allowing  himself 
to  be  held  out,  as  a  partner:  Fletcher  v.  PuUen,  70  Md.  205;  14  Am.  St.  Rep. 
355,  and  note  361,  362. 


Ingraham  V,  Taylor. 

f£8  Connecticut,  503.] 
Stock- BROKER  not  Bound  to  Make  Actual  Purchase  of  Stocks  Held  on 
Margin.  —  Where  stock-brokers  agree  to  buy  certain  stocks  for  a  cus- 
tomer on  a  margin,  and  to  hold  them  subject  to  his  demand,  the  customer 
to  advance  sufficient  money,  when  required,  to  protect  them  from  loss, 
they  are  not  bound  to  make  an  actual  purchase  of  the  stocks,  but  it  is 
enough  if  they  were  ready  and  able  at  any  time  to  procure  them  in  the 
market  and  deliver  them  on  demand  at  the  price  of  the  day  of  tlie  con- 
tract. And  if  the  stocks  depreciate  to  the  extent  of  the  customer's  ao- 
count,  no  damage  could  have  resulted  to  him  from  their  failure  to  make 
an  actual  purchase. 

Action  to  recover  money  advanced  for  the  purchase  of  cer- 
tain stocks.     The  opinion  states  the  case. 

C  E.  Perkins  and  S.  E.  Clarke j  for  the  plaintiflf. 

A.  P.  Hyde  and  L.  Sperry,  for  the  defendants. 

Pardee,  J.  In  effect,  the  claim  of  the  plaintiff  is,  that  be- 
tween the  twenty-seventh  day  of  April  and  the  thirtieth  day 
of  August,  1887,  the  defendants,  stock-brokers,  made  several 
contracts  to  purchase  and  carry  for  him  on  a  margin  account 
certain  stockis;  that  he  paid  to  them  on  that  account  more 
than  five  thousand  dollars;  and  that  they  did  not  purchase 
any  stocks,  but  converted  the  money  to  their  own  use.  His 
suit  is  for  the  recovery  of  the  money  so  paid. 

The  defendants  reply,  in  effect,  that  they  purchased,  between 
the  days  mentioned,  sundry  stocks  for  and  at  the  request  of 
the  plaintiff  on  margin,  and  that  the  stocks  depreciated  to  the 
extent  of  his  account,  and  that  the  plaintiff  paid  the  money 
on  that  account. 

Upon  the  finding,  on  April  27,  1887,  and  on  divers  days 
between  that  day  and  the  twenty -sixth  day  of  August  fol- 
lowing, the  defendants,  at  Hartford,  where  they  carried  on 
tiieir  business,  made  several  agreements  with  the  plaintiflf  to 
buy  and  hold  specified  stocks  for  him  on  a  margin  account; 
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he  to  pay,  as  required,  sufficient  money  to  protect  them  from 
loss. 

By  such  contracts  the  plaintiff  bought  the  right  to  demand 
at  his  option  as  to  time  the  delivery  of  shares  at  the  price  of 
the  day  of  the  agreement;  the  defendants,  in  consideration  of 
his  payments  upon  margins,  assumed  the  risk  of  an  undertak- 
ing to  deliver  shares  upon  demand  at  that  price. 

He  secured  the  possibility  of  profit  if  within  an  indefinite 
time  the  selected  stock  should  rise  in  price,  without  being 
compelled  to  furnish  the  capital  necessary  for  the  purchase  of 
it.  Such  contract  does  not  import  that  the  defendants  ob- 
ligated themselves  to  furnish  the  capital  necessary  for  the  pay- 
ment of  the  full  price  of  the  shares  upon  the  day  of  the  contract 
as  upon  the  taking  of  a  certificate  thereof,  and  allow  the  plain- 
tiff to  lock  up  that  capital,  indefinitely  as  to  time,  at  his 
option,  without  interest,  when  the  profits  of  the  transactions 
were  all  to  him,  and  llie  losses,  in  part,  possibly  to  them.  Nor 
is  it  of  the  essence  of  the  contract  that  they  should  acquire 
possession  of  a  certificate  of  the  shares  on  the  day  of  its  date. 

He  designedly  made  the  day  of  demand  uncertain;  and 
inasmuch  as  each  share  is  the  equal  of  any  other  in  the  same 
corporation,  and  the  shares  of  the  corporation  specified  were 
in  the  market  on  every  day,  the  possession  of  a  certificate 
bearing  a  particular  date  is  not  required;  only  that  they 
should  be  able  to  deliver  it  upon  demand,  at  the  price  of  the 
day  of  the  contract.  The  contract  required  the  plaintiff  to  put 
his  margin  money  at  the  hazard  of  their  ability  to  respond 
in  the  event  of  a  rise  in  the  price  of  shares;  required  him  td 
furnish  all  capital  necessary  for  the  speculation;  secured  t6 
him  all  profits;  and  denied  to  them  any  advantage  other  than 
the  customary  commission. 

As  has  been  said,  the  money  paid  by  him  to  them  was  the 
consideration  for  their  risk  in  agreeing  to  become  responsible 
for  specified  shares  during  an  indefinite  period  at  the  price  of 
the  day  of  contract,  and  as  they  did  assume  such  risk,  and 
the  shares  did  depreciate  to  the  full  extent  of  the  margins 
paid  to  them,  they  performed  their  contract  and  earned  and 
exhausted  the  margins.  For  while  the  plaintiff  continued  in 
the  exercise  of  his  right  to  rest  upon  margins  before  he  had 
put  an  end  to  his  period  of  uiicertainty,  and  before  he  had 
asked  for  or  was  willing  to  receive  any  certificate,  he  ordered 
the  sale  of  specified  shares  if  they  should  reach  a  fixed  point 
in  depreciation.  . 
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These  were  sold  upon  such  order;  and  such  sale  is  legally 
equivalent  to  a  delivery  of  a  certificate  therefor  to  him.  And 
certificates  for  the  remaining  shares  were  delivered  upon  his 
order.  He  has  thus  had  everything  which  his  contract 
secured  to  him, — unlimited  opportunity  for  speculation,  and 
certificates  upon  demand  at  the  price  of  the  day  of  his  con- 
tract. 

And  as  the  shares  depreciated,  the  contract  has  never  heen 
anything  but  a  burden  on  him.  He  has  failed  to  prove  that 
any  act  or  omission  to  act  upon  the  part  of  the  defendants  has 
worked  any  injury  to  him. 

The  superior  court  is  advised  to  render  judgment  for  the 
defendants.  

Brokers  —  Purchase  of  Stocks.  —  For  a  thorongh  discussion  of  the  rela- 
tion of  a  stock-broker  to  his  client,  and  the  duties  required  of  him,  see  ex* 
tended  note  to  Horton  w.  Morgan,  75  Am.  Dec.  313-326. 


KocKviLLE  National  Bank  v.  Holt. 

[.%  Connecticut,  626.] 

Surety  not  Discharged  where  Creditor  Reserves  his  Rights  against 
HlH.  —  Where  the  holder  of  the  notes  of  an  insolvent  corporation,  in- 
dorsed by  a  third  person,  signs  a  composition  deed  by  which  the  credi- 
tors assign  their  claims  to  a  reorganizing  committee,  and  agree  to  take  in 
payment  the  stock  of  the  reorganized  company,  but  upon  signing  the 
deed  adds  a  reservation  of  all  rights  against  the  indorser,  the  latter  will 
not  be  discharged  from  his  liability  as  surety. 

Surety  Knowing  and  Assenting  to  Extension  of  Timb  or  New  Con- 
tract not  Discharged.  —  A  surety  who  knows  that  a  creditor  has 
given  time  to  or  made  a  new  contract  with  the  principal  debtor,  and 
assents  to  such  new  contract,  is  not  discharged  by  the  giving  of  the 
time  or  by  the  making  of  the  new  contract. 

Action  against  the  defendant  as  indorser  of  certain  notes 
and  bills.     The  opinion  states  the  case. 

C.  Phelps,  for  the  appellant. 

C.  E,  Gross,  for  the  appellee. 

Andrews,  C.  J.  The  L.  B.  Smith  Rubber  Company,  a  cor- 
poration doing  business  at  Setauket,  New  York,  being  indebted 
to  the  defendant,  gave  him  three  promissory  notes,  and  ac- 
cepted three  bills  of  exchange,  representing  such  indebted- 
ness and  aggregating  in  the  whole  something  more  than  five 
thousand  dollars.     All  of  the  notes  and  bills  were  payable  to 
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the  order  of  the  defendant,  were  by  him  indorsed,  and  at  his  re- 
quest were  discounted  for  his  benefit  by  the  plaintiff.  Shortly 
thereafter  the  rubber  company  failed.  That  failure  com- 
pelled the  defendant  to  go  into  insolvency.  The  plaintiff 
presented  its  claim  against  his  insolvent  estate  and  received 
a  dividend  thereon.  The  defendant  having  since  that  time 
acquired  other  property,  the  plaintiff  brought  this  suit  and 
attached  such  other  property. '  Since  the  bringing  of  this  suit 
the  plaintiff,  in  common  with  nearly  all  the  creditors  of  the 
L.  B.  Smith  Rubber  Company,  including  the  defendant, 
signed  an  agreement  which  is  fully  set  out  in  the  finding, 
but  which  it  is  not  necessary  here  to  repeat.  For  the  pur- 
poses of  the  present  discussion  it  is  sufficient  to  say  that  that 
agreement  provided,  among  various  other  things,  that  the 
creditors  of  the  rubber  company  should  assign  their  claims 
to  certain  persons  called  a  reorganizing  committee,  and  that 
this  committee  should  proceed  to  reorganize  the  company  and 
should  issue  to  each  of  the  several  creditors  in  payment  for 
their  respective  claims  the  stock  of  the  reorganized  company, 
which  the  creditors  agreed  to  accept.  When  the  plaintiff 
signed  the  agreement  it  added  to  its  signature:  "Reserving 
all  rights  against  R.  G.  Holt,  or  against  his  estate,  or  assignee 
for  the  benefit  of  his  creditors."  These  words  did  not  appear 
in  the  body  of  the  instrument. 

The  defendant  insists  that  by  signing  the  agreement  the 
plaintiff  assigned  all  its  claim  against  the  L.  B.  Smith  Rubber 
Company  to  the  reorganizing  committee,  and  that  as  he  is 
liable  to  the  plaintiff  only  as  a  surety  for  that  company,  the 
assignment  of  the  claim  against  the  principal  debtor  dis- 
charges him. 

That  an  unqualified  release  of  a  principal  debtor  will  be 
a  discharge  also  of  the  surety  is  admittedly  good  law.  The 
plaintiff,  however,  claims  that  by  the  reservation  appended  to 
its  signature  it  is  not  affected  by  that  rule.  The  defendant 
cites  two  cases,  either  of  which  by  its  terms  fully  supports  his 
contention.  But  the  authority  of  each  of  these  cases  is  greatly 
weakened,  if  not  entirely  overturned,  by  later  decisions  in  tlie 
same  jurisdiction.  Webb  v.  Hewitt,  3  Kay  &  J.  438,  is  sub- 
stantially overruled  by  Green  v.  Wynn,  L.  R.  7  Eq.  Cas.  31, 
and  L.  R.  4  Ch.  App.  204;  and  Farmers^  Bank  v.  Blair,  44 
Barb.  641,  by  Morgan  v.  Smith,  70  N.  Y.  545;  Colvo  v.  Davies, 
73  N.  Y.  211;  National  Bank  v.  Bigler,  83  N.  Y.  51;  and 
ShutU  V.  Fingar,  100  N.  Y.  539;  53  Am.  Rep.  231. 
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It  is  stated  in  De  Colyar  on  Principal  and  Surety,  418, 
that  such  a  reservation  as  was  made  by  the  plaintiflF  prevents 
there  being  any  discharge  of  the  surety,  and  gives  as  author- 
ity Kearsley  v.  Cole,  16  Mees.  &  W.  128;  Wyke  v.  Rogers,  1 
De  Gex,  M.  &  G.  408;  Boaler  v.  Mayor,  19  Corn.  B.,  N.  S.,  76, 
84;  Owen  v.  Homan,  4  H.  L.  Gas.  997;  and  Close  v.  Close,  4 
De  Gex,  M.  &  G.  176.  See  also  Tobey  v.  Ellis,  114  Mass.  120; 
Kenworthy  v.  Sawyer,  125  Mass.  28;  Bank  v.  Lineberger,  83 
N.  C.  454;  Morse  v.  Huntington,  40  Vt.  493;  Hagey  v.  Hill, 
75  Pa.  St.  108;  15  Am.  Rep.  583;  Mxieller  v.  Dobschuetz,  89 
111.  176.  The  weight  of  authority  seems  to  us  to  be  strongly 
adverse  to  the  defendant's  claim. 

There  is  another  view  of  the  case  which  makes  it  clear  that 
the  defendant  is  not  entitled  to  a  discharge  by  reason  of  the 
plaintiff's  signing  the  agreement.  Whenever  a  creditor  gives 
time  to  or  makes  a  new  contract  with  the  principal  debtor,  of 
which  new  contract  the  surety  has  knowledge,  and  to  which 
he  assents,  he  is  not  thereby  discharged:  Adams  v.  Way,  32. 
Conn.  160;  Corlies  v.  Estes,  31  Vt.  653;  Smith  v.  Winter,  4 
Mees.  &  W.  454.  The  composition  agreement  was  beneficial 
to  all  the  creditors  of  the  L.  B.  Smith  Rubber  Company,  pro- 
vided all  entered  into  it.  The  defendant  and  his  trustee  in 
insolvency  signed  it  before  the  plaintiff  did.  It  was  obviously 
for  the  advantage  of  each  that  the  other  should  sign.  With- 
out some  such  arrangement,  neither  could  ever  hope  for  any 
payment  from  that  company.  With  such  an  arrangement, 
there  was  a  chance  that  they  might  both  be  paid  in  full.  The 
plaintiff  signed  with  the  knowledge  that  the  defendant  and 
his  trustee  had  previously  signed.  A  composition  deed  im- 
plies not  only  an  agreement  of  the  debtor  with  each  of  his 
creditors,  but  also  an  agreement  by  each  creditor  with  each 
of  the  others.  The  signing  of  such  a  deed  by  any  creditor  is 
in  some  measure  a  request  to  all  the  others  to  sign  also.  The 
circumstances  of  this  case  show  pretty  clearly  that  the  de- 
fendant knew  of  and  assented  to  the  act  of  the  plaintiff  in 
signing  the  agreement. 

There  is  no  error  in  the  judgment  complained  of. 


Sureties,  Dischakgb  of.  —  A  surety  will  not  be  dischargetl  unless  the 
creditor  does  some  act  by  which  he  deprives  himself  of  the  right  to  pro- 
ceed at  law  for  the  collection  of  the  obligation;  and  without  such  act,  even 
an  extension  of  time  will  not  release  the  surety:  Ruckerv.  RMnsoii,  38  Mo. 
154;  90  Am.  Dec.  412.     To  work  a  discharge  of  a  surety,  there  must  be  aa 
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agreement  for  an  extension  of  time,  made  witbont  the  consent  of  the  surety, 
which  precludes  the  creditor  meanwhile  from  enforcing  the  debt  against  the 
principal:  Powertr.  Silberatein,  108  N.  Y.  169;  and  the  extension  must  be  for 
a  definite  period,  and  for  a  valuable  consideration:  We^  t.  Briton,  99  Mo. 
684. 


Connelly   v.    Masonic  Mutual    Benefit   Ass'n. 

[58  Connecticut,  652.1 

Decisions  of  Voluntary  Associations  not  Interfered  with  by  Courts 
WHEN.  — The  decisions  of  any  kind  of  a  voluntary  society  or  association 
in  admitting,  disciplining,  snspending,  or  expelling  members  are  of  a 
quasi  judicial  character,  and  the  courts  will  never  interfere  in  such  cases, 
except  to  ascertain  whether  or  not  the  proceeding  was  pursuant  to  the 
rules  and  laws  of  the  society,  in  good  faith,  and  not  in  violation  of  the 
law  of  the  land.  If  it  is  found  that  the  proceeding  was  had  fairly,  in 
good  faith,  and  pursuant  to  its  own  laws,  and  that  there  was  nothing  in 
it  in  violation  of  the  law  of  the  land,  the  sentence  is  conclusive,  like  that 
of  a  judicial  proceeding. 

Pkcision  of  Grand  Master  of  Masons,  when  Final. — Where  the  grand 
master  of  Masons  has,  under  the  rules  and  laws  of  the  organization,  ju- 
risdiction and  authority  to  determine  whether  or  not  a  vote  of  a  Masonic 
lodge  rendering  a  member  unaffiliated  is  valid,  and  he  decides  that  the 
vote  by  which  a  member  was  rendered  unaffiliated  was  void,  and  orders 
him  to  be  restored  as  of  the  date  of  his  apparent  suspension,  his  decision 
is  final  and  conclusive;  and  if  the  lodge  thereupon  reverses  the  vote  of 
unaffiliation,  such  member  is  thereby  restored  to  membership,  and  stands 
as  if  no  such  vote  had  ever  been  passed.  Nor  is  such  decision  afiFected 
by  the  fact  that  it  was  not  rendered  until  after  the  death  of  the  member. 

Decision  of  Deputy  Grand  Master  of  Masons  not  Open  to  Review 
when.  —  Where  it  is  found  that  a  deputy  grand  master  of  Masons  had 
jurisdiction  to  act  in  a  matter,  his  decision  upon  a  question  of  fact  in- 
volved in  the  case  is  not  open  to  review  by  a  court  of  law. 

Action  to  recover  money  claimed  to  be  due  to  the  plaintiff 
as  the  beneficiary  of  a  deceased  member  of  the  defendant. 
The  superior  court  rendered  judgment  for  the  plaintiff,  to  re- 
cover only  the  amount  of  assessments  paid  by  the  member  in 
his  lifetime.  The  plaintiff  appealed.  Other  facts  are  stated 
in  the  opinion. 

W.  K.  Townsend  and  G.  D.  Watrous,  for  the  appellant. 

W.  C^  Case  and  W.  H.  Ely,  for  the  appellee. 

Andrews,  C.  J.  The  plaintiff  is  the  widow  of  Henry  M. 
Connelly,  who  died  January  28,  1885,  and,  as  the  beneficiary 
named  by  said  Connelly  in  his  application  for  membership  in 
the  defendant  association,  is  entitled  to  recover  of  the  defend- 
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ant  the  sum  of  two  thousand  dollars,  if  Connelly,  at  the  time 
of  his  death,  was  a  member  of  the  defendant  association. 

Connelly  became  a  member  of  the  defendant  association  in 
1880.  At  that  time  he  was  a  member  in  good  standing  of 
Baltic  Lodge  No.  284,  Free  and  Accepted  Masons,  of  the  city 
of  Brooklyn,  New  York.  Membership  in  good  standing  in  some 
Masonic  lodge  was  a  condition  to  admission  into  and  to  the 
continuance  of  membership  in  the  defendant  association.  One 
of  the  by-laws  of  the  defendant  provides  that  "any  member 
of  this  association  who  shall  forfeit  the  benefit  of  his  lodge  by 
non-payment  of  dues  shall  forfeit  all  rights  to  benefits  in  this 
association;  and  any  member  suspended  or  expelled  from  his 
lodge,  or  who  shall  stand  non-affiliated  for  one  year,  shall  for- 
feit his  membership  in  this  association." 

By  a  vote  of  Baltic  Lodge,  at  a  meeting  held  on  the  eleventh 
day  of  October,  1882,  Connelly  was  regularly  suspended  or  un- 
affiliated for  non-payment  of  dues.  The  defendant's  pleadings 
show  no  other  reason  w]jy  he  was  not  a  member  in  its  associ- 
ation at  the  time  of  his  death  than  his  non-affiliation  in  Baltic 
Lodge  as  shown  by  its  vote.  By  another  vote  of  Baltic  Lodge, 
passed  the  first  day  of  December,  1888,  the  name  of  Henry  M. 
Connelly  was  restored  to  the  rolls  of  the  lodge  as  of  the  day  of 
his  alleged  suspension.  The  contention  of  the  plaintiff  is,  that 
the  effect  of  the  last  vote  is  to  render  the  former  one  void,  and 
as  though  it  had  never  been  passed.  If  the  contention  is  right, 
then  she  is  entitled  to  recover  the  two  thousand  dollars;  other- 
wise not. 

By  the  laws  of  Masonry,  Baltic  Lodge,  while  it  had  the 
government  of  its  own  members  and  the  power  to  discipline 
them,  is  itself  subject  to  the  grand  lodge  of  the  district  in 
which  it  exists,  and  to  the  constitution  and  statute  laws  of 
such  grand  lodge.  Section  46,  article  24,  of  the  constitution 
of  the  grand  lodge  of  the  district  within  the  limits  of  which 
Baltic  Lodge  is  located,  provides  as  follows:  "A  lodge  shall 
have  power  to  enact  a  by-law  which  shall  provide  a  penalty 
for  the  non-payment  of  lodge  dues,  which  penalty  shall  be 
unaffiliation;  but  such  penalty  shall  not  be  inflicted  except 
for  the  non-payment  of  at  least  one  year's  dues,  nor  until  the 
brother  shall  have  been  duly  summoned  thirty  days  previous 
to  pay  said  one  year's  dues."  Another  statute  of  the  grand 
lodge  provides  that  "in  order  to  unaffiliate  a  member  for  non- 
payment of  dues  a  lodge  must  act  under  a  by-law  passed  in 
accordance  with  the  section  of  the  constitution  and  statutes 
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of  the  grand  lodge  for  that  purpose  made  and  provided." 
Another  section  prescribes  the  form  and  requisites  of  a  sum- 
mons to  be  used  by  a  lodge  in  such  eases,  and  how  it  must  be 
addressed.  Section  35  of  the  constitution  of  the  grand  lodge 
provides  that  "each  district  deputy  grand  master  shall  have 
power,  and  it  shall  be  his  duty  (among  other  things),  to  deter- 
mine and  order  in  what  cases  a  member  (of  an  individual 
lodge)  alleged  to  have  been  illegally  stricken  from  the  rolls, 
rendered  unaffiliated,  or  suspended  for  non-payment  of  dues 
only,  shall  be  restored  to  the  rolls  or  reinstated;  and  if  he  dis- 
cover in  his  district  any  Masonic  error  or  evil,  to  endeavor  to 
immediately  arrest  the  same  by  Masonic  means,  and  if  he  judge 
it  expedient,  to  specially  report  the  same  to  the  grand  lodge." 

Eustace  H.  Wheeler,  district  deputy  grand  master  of  said 
district,  having  in  the  fall  of  1888  investigated  the  circum- 
stances under  which  Connelly  was  suspended,  as  aforesaid, 
on  or  about  November  1st  of  that  year  declared  his  unaffilia- 
tion  or  suspenion  void,  upon  the  grojind  that  the  summons 
used  by  Baltic  Lodge  did  not  conform  to  the  requirements 
of  the  grand  lodge,  and  ordered  his  name  to  be  restored  to  the 
rolls  of  Baltic  Lodge  as  of  the  date  of  his  alleged  suspen- 
sion; and  the  decision  of  the  deputy  grand  master  v/as  affirmed 
by  the  grand  master  of  the  state  of  New  York.  In  accordance 
with  said  decision  and  order,  Baltic  Lodge,  on  the  first  day  of 
December  following,  voted  "that  the  name  of  said  Henry  M. 
Connelly  be  restored  to  the  rolls  of  said  lodge  as  of  the  date  of 
his  alleged  suspension." 

The  facts  so  set  forth  in  the  finding  indicate  that  the 
Masonic  organization  has  a  due  and  orderly  system  of  laws 
and  rules,  enacted  by  itself  and  enforced  by  its  own  agencies, 
in  accordance  with  which  membership  in  any  lodge  is  ac- 
quired, continued,  suspended,  or  lost;  and  that  all  questions 
of  membership  or  non-membership  or  of  good  standing  in 
any  lodge,  or  of  affiliation  or  non-aiiiliation,  are  by  these  laws 
and  rules  within  the  jurisdiction  of  their  own  officers,  and 
that  when  any  such  question  has  been  passed  upon  by  their 
own  tribunals,  subordinate  and  appellate,  the  decision  is  con- 
clusive and  binding  upon  all  Masons;  and  that  according  to 
these  laws  and  rules,  an  apparent  non-affiliation  of  any 
member  having  been  declared  to  be  void  by  the  proper  ap- 
pellate authorities,  and  having  been  revoked  by  the  lodge  of 
which  he  was  a  member,  and  his  name  restored  to  its  rolls  as 
of  the  date  of  his  alleged  suspension,  he  would  be  all  the  time 
a  member  in  good  standing  of  the  lodge. 
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The  defendant  association  contracted  with  Connelly  on  the 
basis  that  he  was  a  Mason,  and  that  he  should  remain  a 
Mason.  It  would  have  been  easy  for  the  defendant  and 
Connelly  to  have  agreed  upon  some  method  by  which  the 
question  of  his  being  or  remaining  a  Mason  should  be  decided 
so  as  to  be  binding  upon  them  both.  In  the  absence  of  any 
agreement  in  what  way  his  membership  in  some  Masonic 
lodge  was  to  be  proved,  or  how  his  continuing  to  be  a  Mason 
in  good  standing  was  to  be  shown,  we  should  naturally  infer 
that  these  questions  were  to  be  decided  by  the  Masonic  tri- 
bunals. There  is  no  other  authority  by  which  these  questions 
could  be  decided.  And  it  appears  that  this  is  just  what  the 
defendant  did.  When  Connelly  applied  to  become  a  member 
of  the  defendant  association,  they  asked  for  and  received  a 
certificate  signed  by  an  officer  of  Baltic  Lodge  that  he  was  a 
Mason.  They  accepted  that  as  conclusive,  and  admitted  him 
to  membership  in  the  association.  When  Connelly  died  they 
asked  for  a  certificate  to  be  signed  by  the  secretary  of  Baltic 
Lodge  that  he  continued  to  be  a  Mason.  The  forms,  of  which 
copies  are  set  forth  in  the  record,  indicate  that  they  are  such 
as  are  used  by  the  defendant  in  all  cases.  They  did  in  the 
case  of  Connelly  preciseh'  what  they  do  in  the  case  of  every 
one  of  their  members.  They  referred  the  question  of  being  or 
not  being  a  Mason  to  the  Masonic  officers  themselves.  Such 
a  usage  shows  that  it  is  really  a  part  of  the  contract  made  by 
the  defendant  with  each  of  its  members  that  Masonic  ques- 
tions shall  be  decided  by  Masonic  tribunals.  This  is  a  usage 
by  which  we  think  the  defendant  must  be  concluded.  In  the 
light  of  this  usage  and  of  all  the  evidence,  we  think  the  con- 
tract between  the  defendant  and  Connelly  must  be  construed 
as  though  it  provided  in  terms  that  the  question  of  his  being 
or  continuing  to  be  a  Mason  in  good  standing  should  be  de- 
cided by  the  Masonic  officers. 

The  decisions  of  any  kind  of  a  voluntary  society  or  associa- 
tion in  admitting  members,  and  in  disciplining,  suspending, 
or  expelling  them,  are  of  a  quasi  judicial  character.  In  such 
cases  the  courts  never  interfere,  except  to  ascertain  whether  or 
not  the  proceeding  was  pursuant  to  the  rules  and  laws  of  the 
society,  whether  or  not  the  proceeding  was  in  good  faith,  and 
whether  or  not  there  was  anything  in  the  proceeding  in  viola- 
tion of  the  laws  of  the  land.  If  it  is  found  that  the  proceed- 
ing was  had  fairly,  in  good  faith,  and  pursuant  to  its  own 
laws,  and  that  there  was  nothing  in  it  in  violation  of  any  law 
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of  the  land,  then  the  sentence  is  conclusive,  like  that  of  a  judi- 
cial tribunal:  Whitney  v.  First  Eccl.  Soc,  5  Conn.  405;  Gibbs  v. 
Gilead  Eccl.  Soc,  88  Conn.  153;  Otto  v.  Journeymen  Tailors' 
Union,  75  Cal.  308;  7  Am.  St.  Rep.  156;  Commonwealth  ex 
rel.  Bryan  v.  Pike  Beneficial  Soc,  8  Watts  &  S.  250;  Anacosta 
Tribe  v.  Murbach,  13  Md.  91;  71  Am.  Dec.  625;  People  ex 
rel.  Pice  v.  Board  of  Trade,  80  111.  134;  Robinson  v.  Yates 
City  Lodge,  86  111.  593;  White  v.  Brownell,  3  Abb.  Pr.,  N.  S., 
318. 

Connelly's  name  was  stricken  from  the  rolls  and  he  was 
rendered  unaffiliated  by  a  vote  of  Baltic  Lodge  for  the  "  non- 
payment of  dues  only."  In  such  a  case  it  was  within  the 
jurisdiction  of  the  deputy  grand  master,  Wheeler;  and  it  was 
his  duty  to  determine  whether  such  striking  from  the  rolls 
was  illegal  or  not;  and  if  he  found  it  to  be  illegal  according 
to  Masonic  rules,  it  was  his  duty  to  order  the  name  to  be 
restored  to  the  rolls.  The  deputy  grand  master,  having  in- 
vestigated the  circumstances  of  Connelly's  case,  did  find  the 
vote  by  which  he  was  rendered  unaffiliated  to  be  void,  and  he 
ordered  his  name  to  be  restored  to  the  rolls,  and  it  was  re- 
stored as  of  the  date  of  his  apparent  suspension.  This  judg- 
ment of  the  deputy  grand  master  was  affirmed  by  the  grand 
master  of  the  state.  By  the  reversal  of  this  vote  of  unaffilia- 
tion,  and  by  the  action  of  Baltic  Lodge,  Connelly  was  rein- 
stated as  of  the  date  of  that  vote,  and  he  stood  as  a  member 
of  that  lodge  at  the  time  of  his  death  as  if  no  such  vote  had 
ever  been  passed. 

It  is  objected  to  the  decision  of  the  deputy  grand  m:-ster 
that  it  was  not  made  till  after  Connelly  died.  His  death 
produced  no  change  in  the  rights  of  the  plaintiff  to  have  the 
unaffiliation  set  aside  if  it  was  illegal.  Possibly  she  had  no 
right  to  ask  for  such  reversal  until  his  death.  It  would  seem 
reasonable,  therefore,  that  her  right  to  procure  such  reversal 
ought  not  to  abate  by  his  death:  March  v.  Supreme  Lodge  of 
Knights  of  Plonor,  29  Fed.  Rep.  896;  Lazensky  v.  Supreme 
Lodge  etc.,  31  Fed.  Rep.  592.  A  copy  of  the  summons  used  by 
Baltic  Lodge  in  Connelly's  case  is  shown  in  the  finding. 
It  is  claimed  that  the  decision  of  deputy  grand  master 
Wheeler,  that  the  summons  did  not  conform  to  the  require- 
ments of  the  grand  lodge,  is  not  supported  thereby.  That 
objection  is  not  open  to  us.  It  being  found  that  the  deputy 
grand  master  bad  jurisdiction  to  act  in  the  matter,  his  de- 
cision, upon  a  question  of  fact  involved  in  the  case,  is  not 
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open  to  review  by  a  court  of  law:  Chase  v.  Cheney,  58  111.  509; 
11  Am.  Rep.  95;    Walker  v.  Wainwright,  16  Barb.  486. 

There  is  error  in  the  judgment  appealed  from,  the  plaintiff 
on  the  facts  found  being  entitled  to  recover  the  two  thousand 
dollars. 


Redress  i»  Courts  of  Law  agaikst  Proceedings  in  Lodges, 
Churches,  and  OraER  Voluntary  Associations.  —  This  subject  is  fully 
discussed  in  the  note  to  Otto  v.  Journeymen  Tailors'  P.  &  B.  Union,  7  Am. 
St.  Rep.  160-170;  in  the  note  to  Austin  v.  Searing,  69  Am.  Dec.  671-67S; 
and  in  the  note  to  Hiss  v.  Bartlett,  63  Am.  Dec.  776,  777.  And  the  subject 
of  suits  by  and  against  unincorporated  societies  is  considered  in  the  note  to 
Phipps  V.  Jones,  59  Am.  Dec.  711-718. 

The  duty  of  an  expelled  member  of  a  voluntary  association  to  exhaust,  by 
appeal  or  otherwise,  all  the  remedies  within  the  organization  arises  only 
where  the  association  is  acting  strictly  within  the  scope  of  its  powers:  J\IuU 
roy  V.  Supreme  Lodije  K.  of  H.,  28  Mo.  App.  463.  While  such  associationa 
may  prescribe  regulations  as  to  procedure  in  enforcing  claims,  and  may  re- 
quire appeals  to  be  taken  to  superior  bodies  before  instituting  suit,  they 
cannot  entirely  take  away  the  right  to  invoke  the  aid  of  the  courts  in  enfor- 
cing claims  existing  in  favor  of  their  members  upon  contracts:  Bauer  v.  Sam- 
son  Lodge  K.  of  P.,  102  Ind.  262;  Supreme  Council  v.  Garriyus,  104  Ind.  133. 
A  by-law  merely  giving  a  member  the  right  to  appeal  to  a  superior  body 
will  not  deprive  him  of  his  right  to  sue;  to  have  that  eflfect,  it  must  positively 
require  him  to  prosecute  an  appeal  before  resorting  to  the  courts  for  redress: 
Bauer  v.  Samson  Lodge  K.  of  P.,  102  Ind.  262.  A  mere  voluntary  associ- 
ation possesses  no  judicial  powers,  and  can  confer  none  upon  its  officers. 
Davis  V.  Mayo,  82  Va.  97.  And  an  arrani^ement  by  which  members  of  such 
an  association  undertake  to  confer  judicial  power,  in  respect  to  the  property 
in  which  they  have  a  common  interest,  upon  officers  to  be  from  time  to  timo 
selected  out  of  the  association  at  large,  as  a  tribunal  having  general  authority 
to  adjudicate  upon  alleged  violations  of  the  rules  of  the  association,  and  to 
decree  the  forfeiture  of  the  property  rights  of  the  parties  adjudged  to  ba 
guilty  of  such  violations,  is  void:    Wicks  v.  Monihan,  54  Hun,  614. 

Notice  of  the  charge  preferred  against  a  member  of  a  voluntary  association^ 
and  an  opportunity  to  be  heard,  must  be  given  before  he  can  be  expelled 
therefrom:  New  York  Protective  Association  v.  McGraih,  23  N.  Y.  St.  Rep.  209. 
A  church  organization  maj'  make  rules  by  which  the  admission  and  expulsion 
of  its  members  are  to  be  regulated,  and  the  members  must  conform  to  thesa 
rules.  If,  however,  it  has  no  rules  on  the  subject,  those  of  the  common  law 
prevail;  and  before  a  member  can  be  expelled,  notice  must  be  given  him  to 
answer  the  charge  made  against  him,  and  an  opportunity  offered  to  make  hia 
defense,  and  an  order  of  expulsion  made  without  such  notice  is  void:  Jone» 
v.  State,  Sup.  Ct.  Neb.,  January,  1890.  In  Leum  v.  Wilson,  121  N.  Y.  284. 
.a  member  of  a  stock  exchange,  a  voluntary  unincorporated  association,  being 
charged  with  the  violation  of  a  contract,  refused  to  appear  and  answer  the 
charge.  The  charge  was  sustained,  and  under  the  rules  of  the  association 
he  was  suspended  unless  he  paid  the  claim  or  appealed  to  the  arbitration 
committee.  He  did  neither,  but  sued  for  reinstatement  as  a  member,  setting 
up  that  the  alleged  contract,  for  the  violation  of  which  he  was  charged,  waa 
a  gambling   contract,  and   that  its  violation  was  not  a  breach  of  contract. 
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The  coart  held  that  it  was  immaterial,  and  that  he  was  not  entitled  to  judg« 
ment.  A  court  of  equity  may  restrain  an  association  from  further  tranaact* 
ing  its  business,  where  its  oflBcers  have  been  guilty  of  illegal  conduct, 
and  an  injunction  is  necessary  to  protect  the  assets  from  further  illegal 
management:  Peltz  v.  Supreme  Chamber  qf  Order  qf  Financial  Utiion,  N.  J. 
Ch.  (:t.,  March,  1890. 

An  injunction  will  be  granted  to  restrain  part  of  the  members  of  a  volun- 
tary association  from  incorporating  a  society  under  the  name  of  the  associa- 
tion: McOlynn  v.  Post,  21  Abb.  N.  0.  97;  Rudolph  v.  Southern  Beneficial 
League,  23  Abb.  N.  C  199.  Nor  can  dissatisfied  members  of  such  an  associa- 
tion by  incorporating  themselves  deprive  the  voluntary  association  of  the 
right  to  use  its  own  name,  and  if  they  attempt  to  do  so,  they  will  be  re- 
strained by  injunction:  Black  Rabbit  Association  v.  Munday,  21  Abb.  N.  C.  99. 
But  where  tlie  constitution  of  a  club  regulates  the  trial  of  offenses  against  the 
club,  the  court  will  not  enjoin  the  club  from  proceeding  in  such  trial  against 
an  accused  member,  before  any  violation  of  his  right  to  a  fair  trial  is  shown: 
Gehhard  v.  New  York  Club,  21  Abb.  N.  C.  248.  Individuals  who  leave  an 
incorporated  society,  and  form  a  voluntary  one,  cannot  maintain  a  suit  to 
recover  the  corporate  funds,  where  the  corporation  remains  entire  and  in  full 
possession  of  all  its  rights:  Goodman  v.  Jedidjah  Lodge,  67  Md.  117.  One 
or*more  members  of  a  voluntary  association  may  sue  for  the  benefit  of  all  to 
enforce  a  right  of  the  association,  where  the  members  are  so  numerous  that 
it  is  impracticable  to  bring  them  all  before  the  court:  Liggett  v.  Ladd,  17  Or. 
89.  And  an  action  is  maintainable  by  the  duly  elected  ti-easurer  of  such  an 
association,  who  sues  on  behalf  of  himself  and  the  other  members  of 
the  association,  except  the  defendant,  the  former  treasurer  of  the  associ- 
ation, to  compel  him  to  pay  over  trust  funds  belonging  to  the  association, 
which  should  be  in  the  custody  of  its  treasurer,  and  which  the  defend- 
ant has  refused  to  pay  over  on  demand:  Gieslce  v.  Anderson,  77  Cal.  247. 
The  majority  of  a  voluntary  association  cannot  annul  or  change  its  constitu- 
tion, or  bring  it  over  to  a  new  rival  organization,  differing  from  it  in  material 
respects,  and  a  vote  to  that  effect,  or  having  that  object,  is  void:  McFadden 
V.  Murphy,  149  Mass.  341.  The  title  to  church  property  of  a  divided  con- 
gregation is  in  that  part  that  is  acting  in  harmony  with  its  own  law;  and  the 
ecclesiastical  laws,  usages  and  customs,  and  principles  which  were  accepted 
among  them  before  the  dispute  began  are  the  standards  for  determining 
which  party  is  right:  McRoberts  v.  Moudy,  19  Mo.  App.  26.  The  civil  courts 
never  take  up  matters  of  religious  doctrines  for  the  purpose  of  determining 
the  abstract  truth  or  falsity  thereof;  and  they  never  consider  them  at  all,  ex- 
cept where  civil  rights,  rights  of  property,  or  contract  respecting  the  holding, 
control,  use,  or  enjoyment  of  property,  are  dependent  on  them:  East  Norway 
Lake  Church  v.  Halvorson,  42  Minn.  603.  When  property  is  held  by  a  re- 
ligions society  in  trust  for  its  members,  none  of  the  members,  though  they 
constitute  a  majority,  have  any  right  or  power  to  divert  the  property  to  the 
use  of  another  and  different  church  organization:  Baker  v.  Ducker,  79  Cal. 
S65.  See  also  Brown  v.  Monroe,  80  Ky.  443;  Hackney  v.  Vawter,  39  Kan. 
615. 
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Tereb  Haute  and  Indianapolis  Raileoad  Com- 
pany V.  Clem. 

[123  Indiana,  16.] 

Railroads  —  Neglioenck  in  Regard  to  Crossings. —  It  is  the  duty  of  a 
railroad  to  so  construct  and  maintain  its  crossings  that  they  may  be 
safely  ased  by  persons  traveling  the  highway;  and  for  the  negligent 
breach  of  this  duty  it  must  answer  in  damages  to  one  injured  thereby 
while  exercising  ordinary  care. 

Railroads. —  PREsaMPXiON  of  Negligencb  which  prevails  against  the  com- 
pany in  cases  of  injuries  to  passengers  while  on  a  train  does  not  pre- 
vail in  actions  for  injuries  received  at  railroad  crossings. 

Negligence. —  Evidence  of  Repairs  Made  after  an  injury  has  been  sus- 
tained is  incompetent  to  show  antecedent  negligence  on  the  part  of  a  rail- 
road company. 

Railroads  —  Duty  as  to  Crossings.  — Due  but  not  extraordinary  care  is  all 
that  is  required  of  railroads  in  regard  to  keeping  their  crossings  in  a  safe 
condition  for  travel;  and  in  case  of  accident,  the  question  whether  due 
care  was  or  was  not  used  must  be  determined  by  the  precedent  facts  and 
attendant  circumstances,  and  not  from  what  subsequently  occurs. 

W.  H.  Russel,  F.  F.  Moore,  J.  G.  Williams,  and  S.  0.  BaylesSy 
for  the  appellant. 

L.  D.  Boyd  and  L.  G.  Beck,  for  the  appellee. 

Elliott,  J.  The  appellee  recovered  a  judgment  for  dam- 
ages for  an  injury  to  a  horse  which  he  was  driving.  The 
theory  of  the  appellee  is,  that  the  appellant  was  negligent  in 
constructing  a  crossing  at  a  point  where  its  railroad  crossed  a 
public  road,  and  that  the  injury  to  his  horse  was  caused  bv 
the  appellant's  negligent  breach  of  duty. 

It  is  quite  well  settled  that  it  is  the  duty  of  a  railroad  cor- 
am 
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poration  to  so  construct  and  maintain  its  crossings  that  they 
may  be  safely  used  by  persons  traveling  the  highway,  and  that 
for  a  negligent  breach  of  this  duty  it  must  answer  in  damages 
to  one  who  exercises  ordinary  care  and  sustains  an  injury  from 
the  breach  of  duty  by  the  company:  Evansville  etc.  R.  R.  Co. 
V.  Crist,  116  Ind.  446;  9  Am.  St,  Rep.  865;  Evansville  etc.  R.  R. 
Co.  V.  Carvener,  113  Ind.  51;  Indianapolis  etc.  R.  R.  Co.  v. 
Stout,  53  Ind.  143. 

The  appellee's  counsel  are  in  error  in  assuming  that  the 
same  rule  applies  to  actions  for  the  recovery  of  injuries  re- 
ceived at  a  crossing  that  applies  in  cases  where  passengers  are 
injured  while  on  the  trains  of  the  carrier.  The  presumption 
of  negligence  which  prevails  in  such  cases  does  not  obtain  in 
such  a  case  as  this;  and  the  cases  of  Cleveland  etc.  R.  R.  Co.  v. 
Newell,  104  Ind.  264,  54  Am.  Rep.  312,  and  Terre  Haute  etc. 
R.  R.  Co.  V.  Buck,  96  Ind.  347,  49  Am.  Rep.  168,  are  not  in 
point. 

The  evidence  upon  the  question  of  negligence  in  this  in- 
stance is  not  of  that  satisfactory  character  which  authorizes  us 
to  declare  that  the  judgment  should  be  affirmed,  although  in- 
competent evidence  was  admitted.  If,  therefore,  we  find  that 
incompetent  evidence  was  permitted  to  go  to  the  jury  over 
the  objection  of  the  defendant,  we  must  reverse  the  judgment. 

The  appellee  was  permitted  to  prove  that  after  the  accident 
occurred  the  appellant  changed  and  repaired  the  crossing. 
This  was  error.  Evidence  of  repairs  made  after  an  injury  has 
been  sustained  is  incompetent  to  show  antecedent  negligence. 
This  question  was  carefully  considered  by  the  supreme  court 
of  Minnesota  in  the  case  of  Morse  v.  Minneapolis  etc.  R^y  Co., 
30  Minn.  465,  and  three  of  the  earlier  decisions  of  that  court 
were  overruled.  In  the  course  of  the  opinion  in  that  case  it 
was  said:  "But,  on  mature  reflection,  we  have  concluded  that 
evidence  of  this  kind  ought  not  to  be  admitted  under  any 
circumstances,  and  that  the  rule  heretofore  adopted  by  this 
court  is  on  principle  wrong;  not  for  the  reason,  given  by  some 
courts,  that  the  acts  of  the  employees  in  making  sucn  repairs 
are  not  admissible  against  their  principals,  but  upon  the 
broader  ground  that  such  acts  afford  no  legitimate  basis  for 
construing  such  an  act  as  an  admission  of  previous  neglect  of 
duty.  A  person  may  have  exercised  all  the  care  which  the 
law  required,  and  yet,  in  the  light  of  his  new  experience,  after 
an  unexpected  accident  has  occurred,  and  as  a  measure  of  ex- 
treme caution,  he   may   adopt  additional  safeguards.      The 
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more  careful  a  person  is,  the  more  regard  he  has  for  the  Uvea 
of  others,  the  more  likely  he  would  be  to  do  so,  and  it  would 
eeem  to  be  unjust  that  he  could  not  do  so  without  being  liable 
to  have  such  acts  construed  as  an  admission  of  prior  negli- 
gence. We  think  such  a  rule  puts  an  unfair  interpretation 
upon  human  conduct,  and  virtually  holds  out  an  inducement 
for  continued  negligence."  The  authorities  are  collected  and 
discussed  in  the  case  of  Nalley  v.  Hartford  Carpet  Co.,  51  Conn. 
524,  50  Am.  Rep.  47,  and  it  was  there  said:  "The  fact  that  an 
accident  has  happened,  and  some  person  has  been  injured,  im- 
mediately puts  a  party  on  a  higher  plane  of  diligence  and 
duty  from  which  he  acts  with  a  view  of  preventing  the  possi- 
bility of  a  similar  accident,  which  should  operate  to  commend 
rather  than  condemn  the  person  so  acting.  If  the  subsequent 
act  is  made  to  reflect  back  upon  the  prior  one,  although  it  is 
done  upon  the  theory  that  it  is  a  mere  admission,  yet  it  virtu- 
ally introduces  into  the  transaction  a  new  element  and  test  of 
negligence  which  has  no  business  there,  not  being  in  existence 
at  the  time."  The  question  received  consideration  in  the  very 
recent  case  of  Hodges  v.  Percival,  132  111.  53,  and  in  the  course 
of  the  discussion  the  court  said:  "The  happening  of  an  acci- 
dent may  inspire  a  party  with  greter  diligence  to  prevent  a 
repetition  of  a  similar  occurence,  but  the  exercise  of  such  in- 
creased diligence  ought  not,  necessarily,  to  be  regarded  as 
tantamount  to  a  confession  of  past  neglect."  The  rule  asserted 
in  the  cases  from  which  we  have  quoted  is  declared  in  many 
other  cases:  Dougan  v.  Champlain  Transportation  Co.,  56  N.  Y. 
1;  Baird  v.  Daly,  68  N.  Y.  547;  Dale  v.  Delaware  etc.  R.  R.  Co.y 
73  N.  Y.  468;  Salters  v.  President  etc.  Canal  Co.,  3  Hun,  338; 
Payne  v.  Troy  etc.  R.  R.  Co.,  9  Hun,  526;  Cramer  v.  City  of 
Burlington,*45  Iowa,  627;  Hudson  v.  Chicago  etc.  R.  R.  Co.,  59 
Iowa,  581;  44  Am.  Rep.  692;  Ely  v.  St.  Louis  etc'.  Ry  Co.,  77 
Mo.  34. 

The  rule  stated  and  enforced  in  the  cases  referred  to  is  the 
only  one  that  can  be  defended  on  principle.  To  declare  the 
evidence  competent  is  to  offer  an  inducement  to  omit  the  use 
of  such  care  as  the  new  information  may  suggest,  and  to  deter 
persons  from  doing  what  the  new  experience  informs  them 
may  be  done  to  prevent  the  possibility  of  future  accidents. 
The  effect  of  declaring  such  evidence  competent  is  to  inform 
a  defendant  that  if  he  makes  changes  or  repairs  he  does  it 
under  penalty;  for  if  the  evidence  is  competent,  it  operates  as 
a  confession  that  he  was  guilty  of  a  prior  wrong.     If  it  is  com- 
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petent,  then  it  would  be  the  duty  of  the  court  to  charge  the 
jury  that  they  must  regard  the  making  of  subsequent  repairs 
as  evidence  of  antecedent  negligence;  and  this,  certainly, 
would  violate  settled  principles,  for  it  is  what  occurs  prior  to 
the  action,  and  not  what  happened  afterwards,  that  deter- 
mines whether  there  has  or  has  not  been  a  culpable  breach  of 
duty.  If,  for  example,  the  owner  of  a  mill  or  factory  repairs 
or  improves  it  after  an  accident  has  happened,  so  as  to  pre- 
vent the  possibility  of  future  accidents,  the  just  inference  is, 
not  that  he  was  previously  guilty  of  negligence,  but  that, 
prompted  by  humane  motives,  and  influenced  by  the  new  infor- 
mation supplied  by  the  fact  that  an  accident  has  happened,  he 
has  exerted  extraordinary  care,  and  taken  such  precautionary 
measures  as  render  it  impossible  that  any  one  should  be  in- 
jured in  the  future.  It  is  unjustly  reversing  the  presumptions 
to  hold  that  such  owner  improves  or  repairs  because  he  was, 
at  some  time  anterior  to  the  time  of  making  the  improvements 
or  repairs,  guilty  of  an  actionable  wrong.  True  policy  and 
Bound  reason  require  that  men  should  be  encouraged  to  im- 
prove or  repair,  and  not  be  deterred  from  it  by  the  fear  that  if 
they  do  so  their  acts  will  be  construed  into  an  admission  that 
they  had  been  wrong-doers.  A  rule  which  so  operates  as  to 
deter  men  from  profiting  by  experience,  and  availing  them- 
themselves  of  new  information,  has  nothing  to  commend  it;  for 
it  is  neither  expedient  nor  just. 

Accidents  do  happen,  despite  the  utmost  care  and  diligence; 
but  with  very  rare  exceptions,  the  happening  of  an  accident 
does  not  of  itself  supply  grounds  for  inferring  negligence.  It 
is  common  knowledge  that  accidents  occur  which  even  the 
highest  degree  of  care  can  neither  anticipate  nor  prevent; 
but  in  cases  where  an  extraordinary  accident  happens,  which 
ordinary  prudence  could  not  have  foreseen  or  anticipated, 
neither  a  natural  nor  an  artificial  person  is  liable:  Wabash  etc* 
Ry  Co.  V.  Lockey  112  Ind.  404;  2  Am.  St.  Rep.  193. 

The  law  does  not,  as  a  general  rule,  require  any  one  to  ex- 
ercise extraordinary  care  or  vigilance. 

The  question  in  this  case,  and  in  all  others  like  it,  is, 
whether  the  defendant,  prior  to  the  accident,  used  due  care; 
and  whether  due  care  was  or  was  not  used  must  be  deter- 
mined by  the  precedent  facts  and  attendant  circumstances, 
not  from  what  subsequently  occurs.  If  a  person  does  all  that 
is  reasonable  under  the  facts  as  they  exist  and  are  known  at 
the  time  of  the  injury,  or  at  some  antecedent  time,  he  is  not 
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a  wrong-doer;  for  no  one  is  bound  to  anticipate  and  provide 
against  unusual  and  unexpected  accidents.  In  Lane  v.  At- 
lantic Works,  111  Mass.  136,  it  was  said:  "The  test  is  to  be 
found  in  the  probable  injurious  consequences  which  were  to 
be  anticipated,  not  in  the  number  of  subsequent  events  and 
agencies  which  arise."  Events  may  cast  their  shadows  before 
so  as  to  render  an  act  wrong,  but  they  cannot  cast  them  back- 
ward over  an  act  not  wrong  when  it  was  performed,  and  make 
it  a  tortious  one. 

The  fact  that  the  happening  of  an  accident  may  convey  in- 
formation producing  a  conviction  or  belief  that  had  extraor- 
dinary precaution  been  taken  the  injury  would  have  been 
prevented  does  not  legitimately  tend  to  prove  that  ordhiary 
care  and  vigilance  were  not  exercised.  All  may  be  done  that 
ordinary  care  required,  and  yet  a  person,  satisfied  by  experi- 
ence that  a  higher  degree  of  care  may  insure  absolute  safety, 
may  employ  extraordinary  means  to  prevent  accidents  in  the 
future.  In  doing  this,  he  does  what  is  commendable;  and 
certainly  he  ought  not  to  be  restrained  or  checked  by  the  fear 
that  if  he  does  resort  to  unusual  means  to  insure  safety,  he 
may  be  treated  as  one  who  confesses  that  he  was  a  wrong- 
doer when  the  accident  occurred.  It  is  unjustly  burdening 
one  who,  influenced  by  the  light  supplied  by  events,  resorts  to 
greater  precautions  to  insure  the  safety  of  others. 

The  incidental  remark  made  in  the  case  of  City  of  Goshen 
V.  England,  119  Ind.  368,  cannot  be  considered  as  an  authori- 
tative affirmation  of  the  right  to  adduce  evidence  of  subse- 
quent repairs  to  prove  precedent  negligence. 

Judgment  reversed,  with  instructions  to  award  a  new  trial. 


Evidence  of  Repairs  after  Accident  as  Proof  of  Prior  Negli- 
gence. —  In  view  of  the  fact  that  this  topic  has  received  elaborate  discussion 
in  the  principal  case,  and  has  already  formed  the  basis  of  an  extended  note 
to  St.  Lmiit  etc.  R'y  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep.  176-183,  it  ia 
not  our  intention  here  to  enter  into  an  exhaustive  analysis  of  the  cases,  but 
rather  to  show  the  prevailing  rule  as  announced  in  the  late  authorities. 

Notwithstanding  the  fact  that  there  has  been  some  conflict  in  the  adjudi- 
cations on  this  subject,  it  is  now  well  settled,  both  by  the  weight  of  authority 
as  well  as  by  sound  reasoning,  that  evidence  of  repairs  or  improvements  made 
subsequently  to  the  happening  of  an  accident  in  which  a  personal  injury  ia 
received,  is  incompetent,  and  inadmissible  to  show  antecedent  negligence. 

In  addition  to  the  authorities  cited  in  the  principal  case,  may  be  mentioned 
as  maintaining  the  rule,  Woodbwy  v.  City  of  Owosso,  64  Mich.  239;  Gulf,  Col- 
orado etc.  li'y  Co.  V.  McOowan,  73  Tex.  355;  Missouri  Pacific  R'y  Co.  v.  //e»- 
nessy,  75  Tex.  155;  St.  Louis  etc.  R'y  Co.  v.  Jones,  decitled  by  the  Texaa 
supreme  court  May  6,  1890,  and  not  yet  reported;   Colorado  Electric  Lujlit 
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Co.  V.  Luhher8,  11  Col.  505;  7  Am.  St.  Rep.  255;  Lang  ▼.  Sanger,  76  Wis. 
71.  In  Misamiri  Pacific  R'y  Co.  v.  Hennessy,  75  Tex.  155,  the  court  said: 
"Before  we  dismiss  the  subject,  it  would  be  proper  to  aild  that  evidence  of 
improvement  in  the  appliances  and  mode  of  operating  a  railroad  after  an  ac- 
cident should  not  be  received  as  evidence  of  former  negligence.  For  this 
reason,  the  evidence  that  defendant,  two  or  three  days  after  the  injur}'  to 
plaintiff,  put  up  a  light  at  the  crossing  was  inadmissible.  It  would  be  a  bad 
rule  that  would  discourage  improvements  on  and  in  the  use  of  the  road." 
In  St.  Louis  etc.  R'y  Co.  v.  Jones,  supra,  the  court  decided,  ^n  an  action  against 
a  railroad  company  for  injuries  to  an  employee  caused  by  a  plauk  falling  on 
him  from  a  pile-driver,  that  evidence  that  after  the  injuries  were  received 
the  plank  was  fastened  in  place,  so  that  it  could  be  moved  without  falling, 
was  not  admissible  to  show  negligence  on  the  part  of  the  company;  that  the 
principle  involved  was  sacred,  and  the  law  of  the  state,  for  the  reason  that 
improvement  should  not  be  discouraged.  In  Oulf,  Colorado  etc.  R'y  Co.  v. 
McGowan,  73  Tex.  355,  the  court  ruled  that  in  a  suit  for  damages  against  a 
railroad  for  the  overflow  of  lands  caused  by  a  railway  track,  evidence  was 
inadmissible  against  the  company  to  show  that  in  reconstructing  the  track 
after  the  overflow,  the  culverts  were  improved  in  construction  and  capacity, 
and  the  court,  in  disposing  of  that  case  cited  and  quoted  a  previous  case  as 
follows:  "In  this  court  in  the  case  of  the  Texas  Pacific  R'y  Co.  v.  Burns,  it 
was  held  that  such  evidence  was  improper.  Watts,  J.,  saying:  'As  a  gen- 
eral rule,  upon  principle  as  well  as  matter  of  public  policy,  such  evidence 
ought  not  to  be  admitted.  It  is  a  matter  of  common  knowledge  that  rail- 
road tracks  and  machinery,  as  well  as  all  other  instrumentalities  used  in 
operating  trains,  are  continually  undergoing  repairs  and  being  improved. 
Undoubtedly  the  public  is  greatly  interested  in  the  continuance  of  such  im- 
provements. Where  accidents  have  directed  the  attention  of  the  company 
to  a  particular  portion  of  the  road-bed  or  other  instrumentality  that  by  addi- 
tional safeguards  would  be  rendered  more  safe,  to  hold,  as  a  general  rule,  that 
if  the  desired  improvement  is  made,  that  the  company  thereby  admits  that  it 
had  been  negligent  would  result  in  deterring  the  company  from  promptly 
making  the  desired  improvement.  Indeed  it  would  be  a  harsh  rule  if  every 
change  for  the  better  is  to  be  considered  as  evidence  showing  former  neg- 
ligence': 4  Texas  Law  Rev.  54-56;  Morse  v.  Railway  Co.,  30  Minn.  465." 

In  a  suit  against  a  city  to  recover  for  injuries  received  from  the  improper 
construction  of  a  bridge  which  the  city  failed  to  keep  in  repair,  the  court 
refused  to  admit  evidence  to  show  in  what  manner  the  city  repaired  the  bridge 
after  the  injury  and  accident  occurred:  Woodbury  v.  City  of  Owosso,  64  Mich. 
239.  So  in  Lang  v.  Sanger,  76  Wis.  71,  the  court  declared  the  rule  to  be, 
that,  evidence,  in  an  action  for  injuries  received  through  the  alleged  dan- 
gerous condition  of  a  gang-plank  in  defendant's  saw-mill,  that  such  defemlant 
after  the  accident  made  repairs  is  inadmis.'>il)le,  even  in  rebuttal  of  testimony 
that  the  repairs  were  made  before  the  accident. 

The  liability  of  the  master  must  be  determined  by  what  took  place  at  and 
before  the  accident.  What  he  did  afterwards  by  way  of  precaution  to  avoid 
future  accidents  cannot  be  construed  into  an  admission  by  him  of  previous 
neglect  of  duty.  Therefore,  in  an  action  for  damages,  evidence  that,  after  the 
accident  causing  the  injury,  the  master  put  up  warnings  to  employees  not 
to  engage  in  certain  work  after  a  certain  hour  without  lirst  notifying  his 
officers  in  charge  is  inadmissible:  Colorado  Electric  Co.  v.  Lubbers,  11  Col. 
605;  7  Am.  St.  Rep.  255. 

In  the  case  of  Hodges  v.  Pei'dval,  132  SI.  53,  the  rule   and  the   reasons 
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therefor  received  careful  consideration  in  an  action  against  the  owner  of  a 
passenger-elevator  to  recover  for  personal  injuries  from  negligence  in  its 
construction  and  operation.  The  court  said:  "The  admission  of  the  testi- 
mony that  an  air-cushion  was  put  in  the  elevator-shaft  after  the  happening 
of  the  accident  is  the  only  ground  for  reversal  which  is  jjreseuted  to  our 
attention  by  appellant's  counsel.  We  think  that  the  testimony  was  im- 
proper, and  should  have  been  excludd^.  Evidence  of  precautions  taken  after 
an  accident  is  apt  to  be  interpreted  by  a  jury  as  an  admission  of  negligence. 
The  question  of  negligence  should  be  determined  by  what  occurred  before 
and  at  the  time  of  the  accident,  and  not  by  what  is  done  after  it.  New 
measures  or  new  devices  adopted  after  an  accident  do  not  necessarily 
imply  that  all  previous  devices  or  measures  were  insufficient.  A  person 
operating  a  passenger-elevator  is  bound  to  avail  himself  of  all  new  inventions 
and  improvements  known  to  him  which  will  contribute  materially  to  the 
safety  of  his  passengers,  whenever  the  utility  of  such  improvements  has  been 
thoroughly  tested  and  demonstrated,  and  their  adoption  is  within  his  power, 
eo  as  to  be  reasonably  practicable.  For  this  reason  it  was  proper  to  show  that 
a  valuable  device  for  securing  safety  was  known  to  the  defendant,  and  its 
use  neglected  by  him,  before  the  accident;  but  it  would  seem  unjust  that 
he  could  not  take  additional  precautions  after  the  accident  without  hav- 
ing his  acts  construed  into  an  admission  of  prior  negligence.  Persons  to 
whose  negligence  accidents  may  be  attributed  will  hesitate  about  adopting 
such  changes  as  will  prevent  the  recurrence  of  similar  accidents,  if  they  are 
thereby  to  be  charged  with  an  admission  of  their  responsibility  for  the  past. 
The  happening  of  an  accident  may  inspire  a  party  with  greater  diligence  to 
prevent  a  repetition  of  a  similar  occurrence;  but  the  exercise  of  such  increased 
diligence  ought  not  necessarily  to  be  regarded  as  tantamount  to  a  confession 
of  past  neglect.  We  are  aware  that  there  is  a  conflict  of  authority  upon 
this  subject.  In  Pennsylvania,  evidence  of  precautions  taken  after  the 
accident  has  been  held  competent:  Pennsylvania  R.  H.  Co.  v.  Henderson,  51 
Pa.  St.  315;  Westchester  etc.  R.  R.  Co.  v.  McElwee,  67  Pa.  St.  311;  McKee  v. 
Bidwell,  74  Pa.  St.  218.  But  it  has  been  held  that  such  evidence  is  not 
admissible  in  New  York,  Connecticut,  Iowa,  and  Minnesota:  Dougan  v. 
C/iamplain  Trans.  Co.,  56  N.  Y.  1;  Baird  v.  Daly,  68  N.  Y.  547;  15  Am. 
Rep.  488;  Salters  v.  Delaware  etc.  Canal  Co.,  3  Hun,  3.38;  Payne  v.  Tioy  etc. 
R.  R.  Co.,  9  Hun,  526;  Morrell  v.  Peel;  24  Hun,  37;  Cramer  v.  City  of  Bur- 
liti'jton,  45  Iowa,  627;  Hudson  v.  Chicago  etc.  R.  R.  Co.,  59  Iowa,  581;  44  Am. 
Rep.  692;  Morsev.  Minneapolis  etc.  R'yCo.,  "0  Minn.  465;  Nalley  v.  Hartford 
Carpet  Co.,  51  Conn.  524;  50  Am.  Rep.  47.  In  the  last  case  the  supreme  court 
of  Connecticut  reviewed  the  cases  in  the  other  states,  and,  in  deciding  against 
the  admissibility  of  such  testimony,  used  the  following  language:  '  If  the  sub- 
sequent act  is  made  to  reflect  back  upon  the  prior  one,  although  it  is  done 
upon  the  theory  that  it  is  a  mere  admission,  yet  it  virtually  introduces  into 
the  transaction  a  new  element  and  test  of  negligence  which  has  no  business 
there,  not  being  in  existence  at  the  time.*  Black,  in  his  work  on  proof  and 
pleadings  in  accident  cases,  page  37,  section  30,  announces  as  the  result  of 
his  examination  of  the  authorities,  that  '  precautions  taken  after  an  acci- 
dent are  not,  in  general,  admissible  for  the  purpose  of  showing  prior  negli- 
gence.'" 

In  addition  to  the  Pennsylvania  cases  cited  in  the  above  quotation,  and 
which  maintain  a  contrary  doctrine  to  that  therein  set  forth,  we  may  add  that 
the  same  rule  prevails  in  Kansas.  The  cases  in  that  state,  as  well  as  the  Penn- 
sylvania cases   and  others  on  both  sides  of  the  question,  are  collected  ia 
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St.  Louis  etc.  R'y  Co.  v.  Weaver,  35  Kan.  412;  57  Am.  Rep.  176,  and  in  th» 
note  thereto  the  cases  are  discussed  and  the  conclusion  drawn  that  evi- 
dence of  repairs  made  after  an  accident  is  never  admissible  to  show  prior 
neglect.  We  think  that  it  has  been  shown  that  there  can  be  no  doubt  about 
the  correctness  of  this  rule.  It  is  supported  by  the  best  of  reasons,  as 
well  as  by  the  great  weight  of  authority,  and  by  all  of  the  later  decisions 
involving  the  question,  without  exception,  so  far  as  we  have  been  able  to  as- 
certain. 

Railroads  —  Crossings  —  Negligence. — When  a  railroad  company  as- 
sumes to  maintain  a  crossing  over  its  track  for  the  use  of  the  traveling  pub- 
lic, it  must  use  due  care  to  keep  it  in  a  safe  condition,  and  is  liable  for 
injuries  resulting  from  the  negligent  construction  thereof:  Missouri  P.  B'y 
Co.  V.  Bridges,  74  Tex.  520;  15  Am.  St.  Rep.  856,  and  note;  Tetherow  v. 
Si.  Joseph  etc.  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617,  and  note;  Feeny  v. 
Long  Island  £.  R.  Co.,  116  N,  Y.  375. 
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[123  INOIAKA,  41.] 

Municipal  Cobpokations  —  Recovery  on  Lost  Bonds  of.  —  An  action 
may  be  maintained  against  a-  city  to  recover  the  amount  due  on  over- 
due lost  negotiable  bonds  issued  by  it,  if,  after  maturity,  the  owner 
demanded  payment  in  due  form,  and  offered  approved  indemnity  to  the 
city  against  loss  on  account  of  inability  to  present  or  return  the  bonds 
for  cancellation. 

Municipal  Corporations  —  Bonds  of,  where  Payable.  — Municipal  bonds 
drawn  payable  to  bearer  are  negotiable  as  inland  bills  of  exchange,  and 
are  payable  at  maturity  only  on  presentation  at  the  office  of  the  city 
treasurer,  or  at  the  place  where  made  payable.  If  lost  before  maturity, 
the  owner  may  maintain  an  action  to  recover  the  amount  due,  after  de- 
mand and  offer  of  indemnity  to  the  city  against  loss. 

CioNTRAars  —  Relief  against  Unanticipated  Accident.  —  Where  an  un- 
anticipated accident  occurs  not  provided  for  when  the  contract  was 
made,  and  which  leaves  one  of  the  parties  remediless  in  a  court  of  law, 
equity  may  be  invoked  to  give  relief. 

J.  B.  Mulky,  R.  W.  Miers,  and  E.  Corr,  for  the  appellant. 

/.  H.  Louden  and  W.  P.  Rogers,  for  the  appellees. 

Mitchell,  C.  J.  The  city  of  Bloomington,  on  the  first  day 
of  January,  1881,  issued  bonds  to  the  amount  of  thirty-two 
thousand  dollars  for  the  purpose  of  funding  the  indebtedness 
of  vhe  city.  Three  of  the  bonds  thus  issued,  of  the  denomina- 
tion of  one  hundred  dollars  each,  were  delivered  and  made 
payable  to  Isabella  Smith,  or  bearer.  It  is  averred  in  the 
complaint  that  while  the  bonds  were  held  and  owned  by  Mrs. 
Smith  they  were  lost,  and  that  after  they  became  due  and 
payable  she  demanded   payment  of   the   amount  due,  and 
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offered  to  indemnify  the  city  against  loss  on  account  of  her 
inability  to  present  or  return  the  bonds  for  cancellation,  but 
that  the  city  refused  to  accept  any  indemnity,  or  to  pay  the 
bonds.  The  death  of  Mrs.  Smith  is  averred,  and  the  com- 
plaint contains  such  other  averments  as  entitle  the  plaintiffs 
to  sue  as  her  heirs.  They  brought  into  court  an  approved 
bond  for  the  indemnity  of  the  city,  and  asked  and  obtained 
judgment  for  the  amount  of  the  bonds  and  interest. 

The  position  of  the  city  is,  that  municipal  bonds  drawn 
payable  to  bearer  are  negotiable  as  inland  bills  of  exchange, 
and  are  therefore  only  payable  after  they  are  due,  upon  pres- 
entation at  the  office  of  the  city  treasurer,  or  at  the  place 
where  they  are  made  payable. 

For  the  purposes  of  this  case  it  may  be  conceded  that  the 
proposition  above  stated  is  correct,  and  that  the  bonds  in 
question  were  governed  by  the  law  merchant:  Board  etc.  v. 
Bright,  18  Ind.  93;  New  Albany  etc.  Co.  v.  Smith,  23  Ind.  353; 
Gardner  v.  Haney,  86  Ind.  17. 

It  is  an  old  and  familiar  rule  that  although  the  holder  of  a 
bill  payable  to  bearer  could  not  recover  in  a  court  of  law  with- 
out showing  the  presentation  of  the  identical  paper,  a  court 
of  chancery,  upon  proof  that  the  bill  had  been  lost  or  stolen, 
would  order  it  paid  upon  equitable  terms.  Thus  it  is  said  by 
a  learned  author:  "A  court  of  equity,  however,  may,  where 
the  bill  is  asserted  to  be  lost,  give  relief  to  the  holder;  but 
then  it  is  always  upon  the  terms  that  he  shows  satisfactory 
proofs  to  establish  the  loss,  and  gives  good  security  for  the 
repayment  of  the  money  if  the  acceptor  shall  be  compelled 
to  pay  the  same  again  to  another  holder  ":  Story  on  Bills  of 
Exchange,  sees.  447,  448;  Depew  v.  Wheelan,  6  Blackf.  485. 
The  rule  which  requires  indemnity  is  not  applicable  in  case 
the  loss  occurs  after  maturity:  Elliott  v.  Woodward,  18  Ind. 
183;  National  State  Bank  v.  Ringel,  51  Ind.  393;  Gregy  v. 
Union  Co.  etc.  Bank,  87  Ind.  238. 

The  agreement  of  an  acceptor  or  payor  of  a  bill  of  exchange 
is,  that  upon  a  date  fixed  he  will  pay,  upon  presentment  of  the 
identical  bill.  He  has  the  right  to  insist  upon  the  condition, 
but  the  power  of  a  court  of  equity  to  compel  payment  upon 
suitable  indemnity  is  thoroughly  established:  Savannah  Nat, 
Bank  v.  Raskins,  101  Mass.  370;  3  Am.  Rep.  373. 

When  an  accident  occurs  which  was  not  anticipated  and 
provided  for  when  the  contract  was  made,  and  which  leaves 
one  of  the  parties  remediless  in  a  court  of  law,  the  jurisdic- 
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tion  of  a  court  of  equity  may  then  be  invoked  to  give  relief 
against  the  accident:  Daniel  on  Negotiable  Instruments,  sees. 
1477, 1478;  Randolph  on  Commercial  Paper,  sec.  1696;  Adams 
V.  Edmunds,  55  Vt.  352. 

It  would  be  against  conscience  that  the  maker  should  es- 
cape payment  of  an  honest  debt,  notwithstanding  satisfactory 
proof  that  the  bill  had  been  lost  or  stolen,  and  hence  could 
not  be  presented,  and  notwithstanding  the  holder  had  ten- 
dered adequate  indemnity:  Fales  v.  Russell,  16  Pick.  315; 
Thayer  v.  King,  15  Ohio,  242;  45  Am.  Dec.  571;  Smith  v. 
Rockwell,  2  Hill,  482;  Smjder  v.  Wolfley,  8  Serg.  &  R.  328. 

There  was  no  error.     The  judgment  is  affirmed,  with  costs. 


Recovery  om  Lost  Bonds.  —  Equity  has  jurisdiction  to  give  relief  in 
cases  of  lost  bonds:  Carter  v.  Jones,  5  Ired.  Eq.  196;  49  Am.  Dec.  426.  And 
the  loss  of  a  bond  is  no  objection  to  its  being  paid,  where  indemnity  is  oflFered 
against  its  being  enforced  in  the  hands  of  another:  Miller  v.  Rutland  etc. 
R.  R.  Co.,  40  Vt.  399;  94  Am.  Dec.  414.  A  lost  bond  may,  in  equity,  be  set 
up  to  charge  either  a  surety  or  an  heir  of  the  obligor:  Kerney  v.  Keiney,  6 
Leigh,  478;  29  Anu  Dec.  213,  and  note. 
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Checks  —  Certification  of,  by  Holder.  —  The  drawer  of  a  check  is  re- 
leased if  the  holder,  instead  of  presenting  it  for  payment  himself, 
procures  it  to  be  certified  by  the  bank  upon  which  it  is  drawn.  It  thus 
becomes,  in  his  hands,  a  certificate  of  deposit,  and  by  his  own  act  he 
makes  the  bank  his  debtor,  and  releases  the  drawer. 

Checks.  —  The  Certification  of  a  Check,  when  made  before  delivery, 
operates  in  favor  of  third  parties  simply  as  an  assurance  that  it  is  genu- 
ine, and  will  be  paid.  The  bank  certifying  it  becomes  bound.  Beyond 
this  nothing  is  added  to  the  legal  force  or  effect  of  the  instrument. 

Checks  —  Liability  of  Party  Accepting  Certified  Check.  —  One  who 
accepts  a  certified  check  in  the  usual  course  of  business  is  not  bound  to 
risk  the  solvency  of  the  bank  upon  which  it  is  drawn.  He  is  bound 
only  to  promptly  and  seasonably  present  it  for  payment. 

Ch|:ck  —  Certification — Acceptance  of,  as  Payment.  —  The  acceptance 
of  a  certified  check  instead  of  money,  in  the  absence  of  an  express 
agreement,  only  dispenses  with  the  necessity  of  payment  in  the  legal 
mode,  and  implies  that  the  check  is  a  payment  only  in  the  evfeut  that 
it  is  honored  on  presentation. 

Checks  —  Certified  Check  as  Payment. — To  make  the  acceptance  of  a 
certified  check  operate  as  an  absolute  payment,  there  must  be  an  agree- 
ment, express  or  implied,  that  it  shall  be  regarded  as  money. 

Checks  —  Certification  does  not  Release  Drawer.  —  The  mere  certifi- 
cation of  a  check  does  not  insure  the  solvency  of  the  bank  upon  which 
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it  is  drawn.  Therefore  one  who  takes  snch  check  in  the  ordinary  course 
of  business  does  not  assume  the  risk  of  the  solvency  of  such  bank,  bat 
the  drawer  who  selects  for  himself  the  bank  which  he  will  trust  with  his 
money  assumes  the  risk  of  its  solvency. 
Checks  —  Certified  Check  as  Payment. — The  acceptance  of  a  certified 
check  does  not,  of  its  own  force  and  vigor,  operate  as  payment,  nor 
ipso  facto  release  the  drawer,  and  impose  upon  the  creditor  the  risk  of 
the  solvency  of  the  bank  certifying  it. 

/.  E.  McDonald,  J.  M.  Butler^  A.  H.  Siwio,  J.  M.  Butler,  Jr.^ 
J.  A.  Pritchard,  and  H.  T.  Tincher,  for  the  appellant. 

E.  Hill,  for  the  appellee. 

Elliott,  J.  On  the  thirtieth  day  of  January,  1886,  the  ap- 
pellant was  indebted  to  the  appellee,  and  after  twelve  o'clock, 
noon,  of  that  day,  he  delivered  to  it  a  certified  check  drawn 
by  him  on  Ritzinger's  bank,  in  which  bank  he  then  had  money 
on  deposit.  The  banks  of  the  city  of  Indianapolis  had  a  long- 
established  rule  requiring  all  checks  presented  after  twelve 
o'clock,  noon,  to  be  certified  by  the  bank  upon  which  they 
were  drawn,  and  it  was  the  well-known  custom  of  such  banks 
to  immediately  charge  the  checks  certified  by  them  against 
the  depositor.  This  was  done  in  this  instance,  and  the  amount 
of  the  check  was  set  aside  for  the  purpose  of  paying  it.  Rit- 
zinger's  bank  suspended  payment,  and  made  a  voluntary  as- 
signment for  the  benefit  of  creditors  prior  to  the  business  hours 
of  the  first  day  after  the  check  was  delivered  to  the  appellee. 

We  agree  with  the  appellant's  counsel  that  the  drawer  of  a 
check  is  released  if  the  holder,  instead  of  presenting  it  for  pay- 
ment himself,  procures  it  to  be  certified  by  the  bank  upon 
which  it  is  drawn.  If  the  holder  elects  to  procure  the  certifi- 
cation of  the  check,  it  becomes,  in  his  hands,  substantially  a 
certificate  of  deposit.  By  his  own  act  he  makes  the  bank  his 
debtor,  and  releases  the  drawer  of  the  check.  The  reason  for 
this  rule  is.  that  the  moment  the  check  is  certified  the  funds 
cease  to  be  under  the  control  of  the  original  depositor,  and  pass 
under  the  control  of  the  person  who  procures  the  certification 
of  the  check  drawn  in  his  favor*  First  Nat.  Bank  v.  Leach,  52 
N.  Y.  350;  11  Am.  Rep.  708;  Thomson  v.  Bank  etc.,  82  N.  Y. 
1;  Girard  Bank  v.  Bank  of  Penn  Township,  39  Pa.  St.  92;  80 
Am.  Dec.  507;  Freund  v.  Importers'  etc.  Bank,  76  N.  Y.  352.  It 
is  true  that  the  bank  by  which  the  check  is  certified  becomes 
bound  for  its  payment,  and  that  it  cannot  defeat  the  right  of 
the  holder  upon  the  ground  that  the  drawer  has  no  funds  on 
deposit:  Espy  v.  Bank  of  Cincinnati,  18  Wall.  604.     But  it  is 


314  Born  v.  First  National  Bank.         [Indiana, 

very  clear  that  the  authorities  to  which  we  have  referred  do 
not  directly  rule  this  case,  for  here  the  holder  did  not  procure 
the  certification  of  the  check;  all  that  it  did  was  to  accept  the 
check  in  the  ordinary  course  of  business.  Nor  do  we  regard 
this  case  as  within  the  sweep  of  the  reasoning  of  the  courts  in 
the  cases  to  which  reference  has  been  made.  Here  the  holder 
accepted  the  check  as  it  was  oflered,  and  did  nothing  to  make 
the  drawee  its  debtor.  The  principle  which  gives  force  and 
strength  to  the  decisions  referred  to  fails  entirely  where  there 
is  no  act  done  by  the  holder  of  the  check  save  that  of  receiving 
it  in  the  form  in  which  it  is  presented;  for  the  element  which 
sustains  those  decisions  is,  that  the  holder,  by  procuring  the 
certification  of  the  check  after  he  becomes  the  owner,  volun- 
tarily makes  the  bank  upon  which  it  is  drawn  his  debtor, 
thus  releasing  the  drawer.  It  is,  in  such  a  case,  the  holder's 
own  act  that  changes  the  relation  and  situation  of  the  parties. 

The  certification  of  a  check  does  not  completely  change  its 
character;  on  the  contrary,  it  changes  it  only  in  one  particular, 
although  the  change,  it  is  true,  does  produce  a  difference  in  the 
relation  of  the  original  parties,  inasmuch  as  the  drawee  ceases 
to  be  the  debtor  of  the  drawer  for  the  amount  represented 
by  the  check.  But  this  is  the  extent  of  the  change  in  the 
situation  of  the  respective  parties  in  all  cases  where  the  certifi- 
cation is  not  procured  by  the  holder  of  the  check  after  it  passes 
into  his  hands.  It  remains  an  order  for  the  payment  of  money, 
and  the  certification,  when  made  before  delivery,  operates  in 
favor  of  third  parties  simply  as  an  assurance  that  it  is  genu- 
ine, and  will  be  paid.  The  bank  that  certifies  it  becomes 
bound;  but  beyond  this  nothing  is  added  to  the  legal  force  or 
eflfect  of  the  instrument,  except,  as  we  have  said,  in  cases 
where  the  holder  himself  procures  its  certification. 

The  party  who  accepts  a  certified  check  in  the  usual  course 
of  business  is  not  bound  to  take  the  risk  of  the  solvency  of  the 
bank  upon  which  it  is  drawn.  Pie  is  bound  only  to  do  what 
the  law  requires,  and  that  is,  to  promptly  and  seasonably  pre- 
sent the  check  for  payment.  A  party  to  whom  a  debt  is  owing 
has  a  right  to  demand  payment  of  his  claim  in  money;  for,  in 
the  absence  of  an  express  agreement,  payment  can  only  be 
made  in  money:  Hancock  v.  Yaden,  121  Ind.  366;  16  Am.  St. 
Rep.  396.  In  accepting  a  check  instead  of  money,  the  cred- 
itor dispenses  with  the  necessity  of  payment  in  the  legal  mode, 
and  the  reasonable  implication  is,  that  the  check  shall  be  a 
payment  only  in  the  event  that  it  is  honored  on  presentation. 
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To  hold  otherwise  would,  as  the  supreme  court  of  the  United 
States  has  suggested,  seriously  interfere  with  commercial  and 
financial  transactions,  and  break  down  an  established  system: 
Merchants^  Bank  v.  State  Bank,  10  Wall.  604.  Nor  is  tliere 
any  rule  of  law  which  requires  it  to  be  so  held;  the  analogies 
are,  indeed,  the  other  way,  for  as  only  money  is  paynaent 
where  there  is  no  express  agreement,  there  is  no  sufficient  rea- 
son for  inferring  that  an  order  for  money,  although  accepted, 
is  money,  or  has  the  same  effect  as  money. 

A  bank  upon  which  a  check  is  drawn  is  not  liable  upon  the 
check  unless  it  is  certified  as  good:  Harrison  v.  Wright,  100 
Ind.  515;  58  Am.  Rep.  805.  The  certification  fixes  the  liabil- 
ity of  the  bank,  but  it  does  no  more.  It  does  not  change  the 
situation  of  the  party  who  takes  the  check,  nor  does  it  make 
the  check  money.  As  it  is  not  money,  but  is  simply  an  ac- 
cepted order  for  money,  it  does  not,  of  its  own  force  and  vigor, 
operate  as  money.  It  cannot  take  the  place  of  money  without 
an  express  agreement  to  that  efi'ect,  and  therefore  cannot,  by 
its  own  intrinsic  force,  operate  as  payment.  To  make  it  a 
payment,  something  must  be  added,  and  that  something  must 
be  an  agreement,  express  or  implied,  that  it  shall  be  regarded 
as  money, — the  legal  medium  of  payment. 

The  obvious  purpose  of  certifying  checks  is  to  assure  the 
persons  to  whom  they  are  offered  that  they  are  genuine,  and 
will  be  paid;  not  that  the  bank  that  certifies  them  is  solvent. 
There  is  nothing  in  the  nature  of  the  transaction  that  suggests, 
in  the  faintest  degree,  that  certification  is  evidence  of  the  sol- 
vency and  ability  of  the  drawee.  It  is  perfectly  clear  that  the 
certification  of  a  check  means  simply  that  the  bank  upon 
which  it  is  drawn  will  honor  it,  and  there  is  no  reason  for  im- 
plying that  one  who  receives  it  in  the  usual  course  of  business 
does  so  upon  the  faith  that  the  certification  implies  that  the 
bank  is  both  willing  and  able  to  pay  it.  The  certification  is 
not  intended  to  convey  information  as  to  the  solvency  of  the 
bank;  none  of  the  parties  can  be  regarded  as  giving  it  that 
force;  and  if  not,  then  it  cannot  be  inferred  that  any  of  them 
agreed  that  the  certification  of  the  check  impressed  it  with  the 
character  of  money.  We  suppose  that  no  one  who  accepts  a 
certified  check  gives  a  thought  to  the  question  of  the  solvency 
of  the  bank  upon  which  it  is  drawn,  other  than  such  as  he 
would  give  if  there  were  no  certification;  for  it  would  be  un- 
natural and  unreasonable  to  do  so,  inasmuch  as  the  certifica- 
tion is,  in  terms  and  in  implication,  no  more  than  an  agreement 
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that  the  check  will  be  paid  on  presentation.  It  neither  repre- 
sents nor  touches  the  question  of  the  solvency  of  the  bank 
upon  which  it  is  drawn.  There  is  therefore  no  just  reason 
for  concluding  that  the  party  who  takes  a  certified  check  in 
the  ordinary  course  of  business  assumes  the  risk  of  the  sol- 
vency of  the  bank  chosen  by  the  drawer  of  the  check  as  his 
place  of  deposit.  The  fair  and  reasonable  implication  is,  that 
the  party  who  selects  for  himself  the  bank  which  he  will  trust 
with  his  money  assumes  the  risk  of  its  solvency. 

The  certification  of  a  check  is  not  intended  to  convey  to 
the  person  to  whom  it  is  oSered  an  assurance  that  the  bank 
upon  which  it  is  drawn  is  solvent;  for  there  is  nothing  in  the 
nature  of  the  transaction,  nor  in  the  form  of  the  contract, 
which  authorizes  the  inference  that  any  of  the  parties  ex- 
pected or  intended  that  it  should  have  that  effect.  It  cannot 
therefore  be  implied  that  the  acceptance  of  the  check  by  the 
creditor  ipso  facto  released  the  drawer,  and  imposed  upon 
the  creditor  the  risk  of  the  solvency  of  the  bank  by  which  the 
check  was  certified. 

It  is,  and  long  has  been,  settled  law  that  an  ordinary  check 
does  not  constitute  payment.  This  doctrine  is  so  well  settled 
that  it  is  unnecessary  to  refer  to  the  authorities.  Accepting, 
as  we  must,  this  rule  as  obligatory,  we  cannot  conclude  that 
a  certified  check  constitutes  payment,  unless  we  assume  that 
the  certification  makes  it  the  equivalent  of  money  as  a  me- 
dium of  payment.  But  neither  in  principle  nor  authority  is 
there  to  be  found  warrant  for  this  assumption,  for,  as  we  have 
seen,  the  nature  of  a  check  is  not  changed  by  certification,  ex- 
cept in  the  one  particular  already  indicated.  As  there  is  no 
other  change,  it  is  logically  impossible  that  the  effect  of  that 
change  can  make  the  check  the  equivalent  of  money. 

From  whatever  point  of  view  the  question  is  examined,  it  ap- 
pears clear  that  there  is  no  release  of  the  drawer  of  the  check, 
unless  there  is  either  an  express  or  an  implied  agreement  to 
that  effect. 

There  is  scant  authority  upon  the  direct  question.  The 
reason  for  this  barrenness  is,  that  the  use  of  certified  checks 
is  of  modern  origin.  But  scarce  as  the  authorities  are,  our 
conclusion  that  a  certified  check  does  not,  of  its  own  force  and 
vigor,  operate  as  a  payment,  is  not  without  support  from  the 
decided  cases.  In  Bickford  v.  First  Nat.  Bank,  42  111.  238,  89 
Am.  Dec.  436,  it  was  expressly  decided  that  a  certified  check 
does  not  constitute  payment.     To  the  same  effect  are  the  de- 
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cisions  in  Rounds  v.  Smith,  42  111.  245;  Brown  v.  LecHe,  43  111. 
497;  Mutual  Nat.  Bank  v.  Rotge,  28  La.  Ann.  933;  26  Am. 
Rep.  126;  Andrews  v.  German  Nat.  Bank,  9  Heisk.  211;  24 
Am.  Rep.  300.  The  question  received  consideration  in  the 
recent  case  of  Larsen  v.  Breene,  12  Col.  480,  and  it  was  held, 
that  a  certified  check  was  not  a  payment.  Tins  general  doc- 
trine is  asserted  by  Mr.  Tiedeman,  who  says:  "And  the  same 
rule  applies,  although  the  check  had  been  certified  before  its 
delivery  to  the  payee  or  holder;  the  certification  only  having 
the  effect  in  that  case  of  increasing  its  currency  by  adding 
the  liability  of  the  bank  to  that  of  the  drawer  ":  Tiedeman  on 
Commercial  Paper,  sec.  456. 

There  was  no  substitution  of  one  debtor  for  another  in  this 
instance,  and  the  contention  of  appellant's  counsel  that  there 
was  a  novation  cannot  prevail.  The  delivery  of  the  check 
was  simply  a  conditional  payment.  The  release  of  the  origi- 
nal debtor  was  dependent  upon  the  condition  that  the  check 
should  be  honored  on  presentation.  He  still  remained  the 
debtor;  for  he  was  bound  for  the  debt  as  long  as  the  check  re- 
mained unpaid:  Culver  v.  Marhs^  122  Ind.  554;  17  Am.  St. 
Rep.  377. 

Judgment  affirmed. 

Checks  —  Cbrtification  by  Drawkb  at  Request  of  Holder.  — Where 
tlie  holder  of  a  check  procures  it  to  be  certified,  this  operates  as  a  payment 
of  the  debt  for  which  the  check  was  drawn,  and  the  drawer  is  released  from 
liability:  French  v.  Iitoin,  4  Baxt.  401;  27  Am.  Rep.  769;  Fast  Nat.  Bank  v. 
Leach,  52  N.  Y.  350;  11  Am.  Rep.  708.  Contra,  see  Andrews  v.  German  Nat. 
Bank,  9  Heisk.  211;  24  Am.  Rep.  300. 

CERTiFiKii  Checks.  —  As  to  the  liability  of  the  drawer  and  drawee,  re- 
spectively, upon  certified  checks,  see  note  to  Biek/ord  v.  First  Nat.  Bank,  89 
Am.  Dec.  442,  443.  Acertificationof  a  check  by  the  bank  upon  which  it  is  drawn 
makes  the  check  irrevocable  by  the  drawer;  but  an  aflSrmative  answer  by  the 
bank  that  a  check  is  good  does  not,  of  itself,  amount  to  a  certification  of  it: 
Kahn  V.  Walton,  46  Ohio  St.  195.  The  payee  of  a  check  is  liable  upon  his  in- 
dorsement, after  it  has  been  presented  to  the  drawee,  and  protested  for  non- 
payment, even  though  the  indorsee  or  holder,  before  accepting  it,  had  been 
assured  by  the  drawee  that  it  was  good:  Ba7tk  v.  Carter,  88  Tenn.  279. 

Payment — Checks.  —  Payment  by  check  is  conditional,  not  absolute; 
Oood  V.  Singleton,  39  Minn.  340;  unless  there  is  an  express  agreement  to  the 
effect  that  the  payment  shall  be  absolute:  Co  nptoir  D'Escowpte  v.  Dresbach, 
78  Cal.  15.  If  the  check  is  dishonored,  the  drawer  must  pay  it,  as  the  origi- 
nal debt  is  thereby  revived;  Henri/  v.  Conley,  48  Ark,  267;  and  this  is  true 
where  the  check  is  certified,  as  well  as  where  it  is  not:  Bick/ord  v.  First  NaL 
Bank,  42  111.  238;  89  Am.  Dec.  436;  Larsen  v.  Breene,  12  Col.  480. 
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Kellee  V.  State. 

[123  Indiana,  110] 
Criminal  Law. —  Prosecution  is  not  Bound  to  Call  Witnesses  at  the 
request  of  the  accused.     If  the  latter  requires  their  testimony,  he  must 
call  them  himself. 

W.  p.  Denny,  for  the  appellant. 

L.  T.  Michener,  attorney-general,  and  J.  H.  Gillett,  for  the 
state. 

Elliott,  J.  The  evidence  disclosed  the  fact  that  Josephine 
Freeman  was  a  witness  to  important  acts  which  preceeded  and 
were  directly  connected  with  the  offense  of  assault  and  battery 
of  which  the  appellant  was  convicted.  The  appellant  moved  the 
court  to  compel  the  state  to  call  and  examine  her  as  a  witness, 
and  showed  that  her  presence  as  a  witness  could  readily  be 
secured.  The  trial  court  denied  the  motion,  and  upon  this 
ruling  arises  the  only  question  which  the  record  presents. 

Under  the  rigorous  and  harsh  rules  of  the  old  common  law, 
there  was  reason  for  compelling  the  prosecution  to  call  and  ex- 
amine as  witnesses  all  persons  who  had  knowledge  of  material 
facts  connected  with  the  crime  charged  against  an  accused 
person.  That  law  denied  him  counsel  and  sealed  his  lips  as  a 
witness.  Our  law  not  only  allows  him  to  employ  counsel,  but 
employs  counsel  for  him  when  he  is  too  poor  to  employ  coun- 
sel himself.  Our  law  makes  him  a  witness  in  his  own  behalf, 
and  affords  him  liberal  facilities  for  obtaining  witnesses.  The 
reason  which  supported  the  common-law  rule  compelling  the 
crown  to  call  witnesses  utterly  fails  under  our  system,  and 
where  the  reason  fails,  so,  also,  does  the  rule.  If  the  question 
were  an  open  one  we  should  decline  to  follow  the  ancient  rule 
of  the  English  courts,  since  the  reason  which  was  its  life  does 
not  exist  in  our  state. 

The  question  is  not  an  open  one.  Our  court  has  ftot  only 
held  that  the  prosecution  is  not  bound  to  call  witnesses  at  the 
instance  of  the  accused,  but  it  has  gone  further;  for  it  has  held 
that  an  accused  can  only  cross-examine  the  witnesses  of  the 
state  as  to  matters  brought  out  on  the  examination  in  chief. 
If  the  accused  desires  to  elicit  new  matter,  he  must  make  the 
witness  his  own.  In  Raymond  v.  Saucer,  84  Ind.  3,  it  was 
said:  "  The  failure  to  produce  a  witness  who  might  as  well  be 
called  by  one  party  as  the  other  is  no  reason  for  indulging  a 
presumption  against  either  party."  A  similar  doctrine  was 
asserted  in  Coleman  v.  State,  111  Ind.  563.     But  we  need  not 
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invoke  the  aid  of  analogous  cases,  for  we  have  a  decision  di- 
rectly in  p6int.  We  refer  to  the  case  of  Winsett  v.  Statef 
57  Ind,  26,  where  it  was  said,  in  answer  to  the  appellant's 
contention  that  it  was  the  duty  of  the  state's  attorney  to  pro- 
duce all  the  witnesses  to  the  transaction,  that  "we  may  re- 
mark, however,  that  the  law  of  this  state,  in  our  opinion, 
imposes  no  such  duty  on  the  state's  attorney."  The  decision 
of  our  court  is  sustained  by  well-reasoned  cases:  State  v.  Mar- 
tin,  2  Ired.  101,  120;  State  v.  Smallwood,  75  N.  C.  104;  State  v. 
Kilgore,  70  Mo.  546;  State  v.  Eaton,  75  Mo.  586. 

It  is  proper  to  say  that  at  common  law  all  felonies  were 
punishable  capitally  at  the  time  the  rule  to  which  we  have  re- 
ferred was  adopted,  and  that  the  rule  was  held  not  to  apply 
in  prosecutions  for  misdemeanors.  In  the  case  of  United  States 
V.  Butler,  1  Hughes  C.  C.  457,  466,  Chief  Justice  Waite,  who 
presided  at  the  trial,  said,  in  answer  to  a  request  of  the  counsel 
of  the  defendants  to  compel  the  prosecutor  to  name  the  wit- 
nesses, that  "  there  was  no  practice  justifying  such  a  demand." 
We  think  this  is  clearly  correct  under  our  laws  in  all  cases. 

We  do  not  mean  to  intimate  that  it  is  the  right  or  the  duty 
of  a  prosecutor  to  conceal  the  names  of  witnesses  from  the  ac- 
cused, or  in  any  way  to  hinder  him  in  obtaining  material  and 
relevant. testimony;  on  the  contrary,  we  believe  that  it  is  the 
duty  of  the  officer  representing  the  state  to  refrain  from  doing 
any  act  that  will  deprive  the  accused  of  a  fair  trial.  The  state 
does  not  desire  that  any  citizen  shall  be  deprived  of  evidence 
tending  to  exhibit  the  truth,  and  its  officers  will  be  guilty  of  an 
unpardonable  breach  of  duty  if  they  corruptly  conceal  or  sup- 
press evidence  of  a  material  and  relevant  character.  But  it 
by  no  means  follows  from  this  that  the  prosecuting  attorney 
must,  at  the  dictation  of  the  accused,  call  such  witnesses  as 
he  names.  If  he  desires  the  testimony  of  the  witnesses,  he 
must  call  them;  all  he  has  a  right  to  ask  is,  that  the  prosecut- 
ing attorney  shall  refrain  from  doing  anything  that  will  tend 
to  deprive  him  of  testimony  to  which  he  is  rightfully  entitled. 

Judgment  affirmed.  

Criminal  Law  —  Calling  Witnesses.  —  The  prosecution  must,  ordinarily, 
introduce  all  the  witnesses  actually  present  at  the  time  of  the  commission  of 
the  offense:  Selph  v.  State,  22  Fla.  537;  but  the  Michigan  rule  is,  that  the 
state  need  not  call  every  possible  witness,  where  the  evidence  is  merely 
cumulative:  Bonker  v.  People,  37  Mich.  4;  People  v.  Goldberg,  39  Mich.  545. 
But  the  prosecution  ia  never  justifiable  in  calling  only  such  witnesses  as  are 
favorable  to  the  prosecution,  when  there  are  others  equally  (.og  lizaut  of  th« 
facta  of  the  case:  People  v.  Etler,  81  Mich.  570.  >:ii     i:  :■    . .     ;    >.;,.  v? 
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Attoknet  and  Client  —  Skill  and  Diligence  Eequihed  of  Attornet. — 
Attorneys  are  held  to  the  same  rule  of  liability  for  want  of  professional 
skill  and  diligence  in  practice,  and  for  erroneous  or  negligent  advice  to 
those  who  employ  them,  as  are  physicians,  surgeons,  and  others  who  hold 
themselves  out  to  the  world  as  possessing  skill  and  quaLficatious  in  their 
respective  trades  and  professions. 

Attorney  and  Client — Liability  of  Attorney.  —  An  attorney  who  under- 
takes the  management  of  business  committed  to  his  charge  does  not 
insure  absolute  success,  but  impliedly  represents  that  he  possesses  the 
Bkill  and  will  exhibit  the  diligence  ordinarily  possessed  and  employed 
by  well-informed  members  of  his  profession;  and  he  will  be  liable  if  his 
client's  interests  suffer  on  account  of  his  failure  to  understand  and  apply 
those  rules  and  principles  of  law  that  are  well  established  and  clearly 
defined  in  elementary  books,  or  which  have  been  declared  in  adjudged 
cases  that  have  been  duly  reported  and  published  a  sufficient  length  of 
time  to  have  become  known  to  those  who  exercise  reasonable  diligence 
in  keeping  pace  with  the  literature  of  the  profession. 

Attorney  and  Client  —  Liabilfit  of  Attorney.  —  An  attorney  is  liable 
for  the  consequences  of  ignorance  or  non-observance  of  the  rules  of  prac- 
tice of  his  court,  or  want  of  care  in  the  preparation  of  the  case  for  trial; 
but  he  is  not  liable  for  an  error  of  judgment  upon  points  of  new  occur- 
rence, or  of  nice  or  doubtful  construction. 

Attorney  and  Client  —  Liability  of  Attorney.  —  An  attorney  is  liable 
for  negligence  who  is  ignorant  of  the  ordinary  and  settled  rules  of  plead- 
ing and  practice,  and  of  the  statutes  and  published  decisions  of  his  own 
state;  but  he  is  not  liable  where  he  accepts  as  true  and  correct  law  a 
decision  of  the  court  of  last  resort  of  such  state;  nor  is  he  liable  for  a 
mistake  in  reference  to  a  matter  in  which  the  members  of  his  profession 
possessed  of  reasonable  skill  and  knowledge  may  dififer  as  to  the  law 
until  it  has  been  settled  by  such  court;  nor  is  he  liable  if  mistaken  in  a 
point  of  law  on  which  reasonable  doubt  may  be  entertained  by  well-in- 
formed lawyers. 

Attorney  and  Client  —  LiABiLi-nr  of  ArroRNEY.  —  An  attorney  is  not 
liable  for  a  mistake  in  advice  given  prior  to  the  publication  of  a  decisiou 
of  the  court  of  last  resort  in  his  own  state  establishing  a  contrary  rule. 

J.  H,  Louden  and  W.  P.  Rogers,  for  the  appellant. 

/.  W.  Buskirk,  P.  K.  Buskirk,  and  H.  C.  Duncan,  for  the 
appellees. 

Mitchell,  C.  J.  This  suit  was  instituted  by  the  Citizens* 
Loan  Fund  and  Savings  Association  against  Harmon  H. 
Friedley  and  the  sureties  on  this  bond  to  recover  money  al- 
leged to  have  been  lost  to  the  loan  association  on  account  of 
the  negligence  and  want  of  skill  of  the  defendant  Friedley 
while  acting  as  the  attorney  of  the  associatiou. 
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It  is  averred  that  the  association  made  a  loan  of  four 
hundred  dollars  to  one  of  its  share-holders  in  August,  1883, 
upon  the  faith  of  advice  given  by  the  appellee,  its  attorney, 
who  certified  to  its  officers,  in  writing,  that  the  title  to  certain 
real  estate  upon  which  the  applicant  for  the  loan  proposed  to 
execute  a  mortgage  as  security  therefor  was  perfect,  and 
available  to  secure  the  loan  applied  for. 

It  appears  that  the  real  estate  was  owned  by  the  applicant 
and  his  wife  as  tenants  by  the  entireties;  that  the  loan  was 
made  in  reliance  upon  the  advice  of  the  attorney;  that  the 
borrower  subsequently  died,  his  estate  being  insolvent;  and 
that  his  widow  successfully  resisted  a  suit  for  the  fore- 
closure of  the  mortgage,  subsequently  brought  by  the  assor 
elation,  her  defense  having  been  predicated  upon  the  ground 
that  she  signed  the  note  and  ^mortgage  merely  as  the  surety 
for  her  husband. 

It  is  insisted  that  the  complaint  shows  that  the  associatiop 
sustained  loss  in  consequence  of  the  ignorance,  carelessness, 
or  unskillfulness  of  its  attorney,  and  that  the  latter,  with  hie 
sureties,  must  therefore  respond  to  it  in  damages  for  the 
amount  lost.  No  neglect  or  want  of  skill  appears,  except  that 
the  attorney  was  mistaken  as  to  the  law  applicable  to  the 
state  of  the  title  of  the  borrower,  and  its  availability  as  a  se- 
curity for  the  loan. 

Attorneys  are  very  properly  held  to  the  same  rule  of  liability 
for  want  of  professional  skill  and  diligence  in  practice,  and 
for  erroneous  or  negligent  advice  to  those  who  employ  them, 
as  are  physicians,  surgeons,  and  other  persons  who  hold  them- 
selves out  to  the  world  as  possessing  skill  and  qualification  in 
their  respective  trades  or  professions:  Waugh  v.  Shunk,  20  Pa. 
St.  130. 

The  practice  of  law  is  not  merely  an  art;  it  is  a  science 
which  demands  from  all  who  engage  in  it,  without  detriment 
to  the  public,  special  qualifications,  which  can  only  be  at- 
tained by  careful  preliminary  study  and  training,  and  by 
constant  and  unremitting  investigation  and  research.  But  as 
the  law  is  not  an  exact  science;  there  is  no  attainable  degree 
of  skill  or  excellence  at  which  all  differences  of  opinion  or 
doubts  in  respect  to  questions  of  law  are  removed  from  the 
minds  of  lawyers  and  judges.  Absolute  certainty  is  not  al- 
ways possible.  "  That  part  of  the  profession,"  said  Lord 
Mansfield  in  Pitt  v.  Yalden,  4  Burr.  2060,  "  which  is  carrieji 
on  by  attorneys,  is  liberal  and  reputable,  as  well  as  useful  to 
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the  public,  when  they  conduct  themselves  with  honor  and  in- 
tegrity; and  they  ought  to  be  protected  where  they  act  to  the 
best  of  their  knowledge  and  skill.  But  every  man  is  liable 
to  error;  and  I  should  be  very  sorry  that  it  should  be  taken 
for  granted  that  an  attorney  is  answerable  for  every  error  or 
mistake,  and  to  be  punished  for  it  by  being  charged  with  the 
debt  which  he  was  employed  to  recover  for  his  client":  Wat- 
son  V.  Muirhead,  57  Pa.  St.  161;  98  Am.  Dec.  213;  United 
Stoies  Mortgage  Co.  v.  Henderson,  111  Ind.  24,  34. 

An  attorney  who  undertakes  the  management  of  business 
committed  to  his  charge  thereby  impliedly  represents  that  he 
possesses  the  skill  and  that  he  will  exhibit  the  diligence 
ordinarily  possessed  and  employed  by  well-informed  members 
of  his  profession  in  the  conduct  of  business  such  as  he  has 
undertaken.  He  will  be  liable,  if  his  client's  interests  suffer 
on  account  of  his  failure  to  understand  and  apply  those  rules 
and  principles  of  law  that  are  well  established  and  clearly 
defined  in  the  elementary  books,  or  which  have  been  declared 
in  adjudged  cases  that  have  been  duly  reported  and  published 
a  sufficient  length  of  time  to  have  become  known  to  those  who 
exercise  reasonable  diligence  in  keeping  pace  with  the  liter- 
ature of  the  profession:  Hillegass  v.  Bender,  78  Ind.  225,  and 
cases  cited;  Pennington  v.  Yell,  11  Ark.  212;  52  Am.  Dec.  262; 
Goodman  v.  Walker,  30  Ala.  482;  68  Am.  Dec.  134;  Weeks  on 
Attorneys,  sees.  284-289;  Fenaille  v.  Coudert,  44  N..  J.  L.  286; 
Gambert  v.  Hart,  44  Cal.  542. 

Thus  it  has  been  said:  "  He  is  liable  for  the  consequences 
of  ignorance  or  non-observance  of  the  rules  of  practice  of  his 
court,  for  the  want  of  care  in  the  preparation  of  the  cause  for 
trial;  whilst  on  the  other  hand,  he  is  not  answerable  for  error 
in  judgment  upon  points  of  new  occurrence,  or  of  nice  cr 
doubtful  construction":  Godefroy  v.  Dalton,  6  Bing.  460; 
Chitty  on  Contracts,  817;  Dearborn  v.  Dearborn,  15  Mass.  316. 
It  is  his  own  fault,  however,  if  he  undertakes  without  know- 
ing what  he  needs  only  to  use  diligence  to  find  out,  or  applies 
less  than  the  occasion  requires. 

A  lawyer  is  without  excuse  who  is  ignorant  of  the  ordinary 
settled  rules  of  pleading  and  practice,  and  of  the  statutes  and 
published  decisions  in  his  own  state;  but  he  is  not  to  be 
charged  with  negligence  where  he  accepts  as  a  correct  exposi- 
tion of  the  law  a  decision  of  the  supreme  court  of  his  own 
state;  nor  can  he  be  held  liable  for  a  mistake  in  reference  to  a 
matter  in  which  members  of  the  profession  possessed  of  rea- 
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eonable  skill  and  knowledge  may  differ  as  to  the  law  until  it 
has  been  settled  in  the  courts;  nor  if  he  is  mistaken  in  a  point 
of  law  on  which  reasonable  doubt  may  be  entertained  by  well- 
informed  lawyers:  Marsh  v.  Whitmoref  21  Wall.  178;  Kemp  v. 
Burt,  4  Barn.  &  Adol.  424. 

Now,  while  it  is  quite  true  that  section  5119  of  the  Revised 
Statutes  of  1881,  which  took  effect  September  19,  1881,  pro- 
hibited a  married  woman  from  entering  into  any  contract  of 
suretyship,  and  declared  all  such  contracts  void  as  to  her,  and 
while  it  had  been  thoroughly  settled  that  a  married  woman 
who  had  joined  in  a  mortgage  of  her  separate  property  to 
secure  the  debt  of  her  husband  was  to  be  regarded  as  his  surety 
{Learyv.  Shaffer,  79  Ind.  567),  it  had  never  been  held  prior  to 
the  twenty-third  day  of  January,  1884,  when  the  judgment  in 
Dodge  v.  Kinzy,  101  Ind.  102,  was  pronounced,  that  a  mort- 
gage executed  by  a  husband  and  wife  on  lands  held  by  them 
as  tenants  by  entireties  was  void  as  to  both  of  them.  It  can- 
not fairly  be  said,  therefore,  that  before  the  decision  in  Dodge 
V.  Kinzy,  101  Ind.  102,  was  made  and  promulgated,  so  as  to 
have  become  known  by  those  reasonably  diligent  in  the  pro- 
fession, it  was  such  a  mistake  to  advise  that  a  husband  and 
wife  might  secure  a  debt  of  the  former  on  his  estate  in  lands 
held  by  himself  and  wife  as  tenants  by  the  entireties  as  could 
only  have  resulted  frxim  the  want  of  ordinary  knowledge  and 
skill,  or  from  the  failure  to  exercise  reasonable  care  and  cau- 
tion. The  error  must  be  regarded  as  one  into  which  any  rea- 
sonably careful  and  prudent  lawyer  might  have  fallen,  and 
therefore  one  for  which  the  attorney  was  not  liable. 

The  judgment  is  affirmed,  with  costs. 


Attorney  and  Client. — Aa  to  the  skill  and  diligence  required  of  at- 
torneys in  transacting  the  business  of  their  clients,  see  Babbitt  v.  BumptiSf  73 
Mich.  331;  16  Am.  St.  Bep.  585,  and  note. 
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Geiss  v.  Franklin  Insurance  Company. 

fl23  Indiana,  ]72.] 

Insuranob  —  Indivisibilitt  op  Policy.  —  Where  property  covered  by  in- 
suraace,  although  consisting  of  separate  items,  constitutes  substantially 
one  risk,  and  is  necessarily  subject  to  destruction  by  the  same  fire,  then, 
even  though  separate  amounts  of  insurance  are  apportioned  to  each 
separate  item  or  class  of  property,  if  the  consideration  for  the  contract 
and  the  risk  are  both  indivisible,  the  contract  must  be  treated  as  entire, 
and  any  breach  of  a  stipulation  which  renders  the  policy  void  as  to  a 
part  affects  the  other  items  in  the  same  manner. 

Insurance  —  Indivisibility  of  Policy  —  Unintentional  Failure  to 
State  True  Title.  —  Where  the  validity  of  insurance  is  made  to  de- 
pend upon  the  assured  being  the  absolute  and  unconditional  owner  of 
the  true  title  to  the  property  insured,  a  failure  to  set  forth  the  true  title 
with  substantial  accuracy  renders  the  policy  void,  not  only  as  to  the 
property  the  title  to  which  is  not  truly  represented,  but  as  to  all  other 
property  covered  by  the  same  policy  and  subject  to  the  same  risk;  and 
this  even  though  the  owner  had  no  intention  to  deceive. 

New  Trial.  —  When  Motion  for  New  Trial  has  been  Made,  enter* 
tained,  and  granted  by  the  court,  it  la  too  late  to  object  that  the  motioa 
was  not  seasonably  made. 

F.  P.  Leonard^  for  the  appellant. 

A.  L.  Roach  and  G.  V.  Menzies,  for  the  appellee. 

Mitchell,  C.  J.  Geiss  sued  the  Franklin  Insurance  Com- 
pany to  recover  the  amount  of  loss  alleged  to  have  resulted  to 
him  from  the  destruction  of  certain  personal  property,  which 
had  been  insured  against  loss  by  fire,  under  a  policy  issued  to 
the  plaintiff  by  the  above-named  insurance  company.  By  the 
terms  of  the  policy  the  company  stipulated,  for  a  gross  sum, 
to  insure  separate  and  distinct  articles  and  kinds  of  property, 
all  contained  in  the  same  building,  for  certain  specific  and 
distinct  sums,  the  whole  aggregating  one  thousand  dollars. 
One  of  the  articles  covered  by  the  policy  was  a  soda-fountain, 
■which  was  insured  separately  for  the  sum  of  $350.  Smaller 
sums  were  distributed  over  other  classes  of  property.  The 
policy  contained  a  stipulation  to  the  effect  that  in  case  the 
assured  was  not  the  sole,  absolute,  and  unconditional  owner 
of  the  property  insured,  the  policy  should  be  void.  Before 
taking  out  the  policy  the  assured  had  purchased  the  soda- 
fountain  therein  mentioned,  and  the  appurtenances  thereto, 
from  a  manufacturer  in  Boston,  and  had  given  his  notes  for 
the  purchase  price,  in  each  of  which  it  was  stipulated,  in  effect, 
that  the  title  to  the  property  should  be  and  remain  in  the 
seller  until  the  notes  for  the  purchase  price  were  all  fully  paid. 
The  notes  had  all  fallen  due,  and  about  half  of  them  had  beea 
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paid  when  the  fire  occurred  which  destroyed  the  soda-fountain, 
as  well  as  all  the  other  property  covered  by  the  policy. 

The  foregoing  facts  having  appeared  in  evidence,  together 
with  the  further  fact  that  the  assured  was  not  aware  of  the 
legal  effect  of  the  stipulations  contained  in  the  notes,  so  far  as 
it  affected  the  ownership  of  the  property,  or  until  he  had 
taken  professional  advice  after  the  fire,  the  court  instructed 
the  jury  to  return  a  verdict  for  the  defendant. 

It  is  conceded  that  the  assured 'was  not  the  sole,  absolute, 
and  unconditional  owner  of  the  soda-fountain  and  apparatus 
connected  therewith.  It  follows,  as  a  matter  of  course,  that, 
as  applied  to  that  item  of  property,  the  policy  was  void:  Car' 
penter  v.  German-American  Ins.  Co.^  52  Hun,  249.  The  ques- 
tion is,  Can  it  be  upheld  as  respects  the  other  separate  and 
distinct  classes  of  property? 

In  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90,  the  conclusion  was 
reached  that  where  property  covered  by  a  policy  of  insurance, 
although  consisting  of  separate  items,  constitutes  substan- 
tially one  risk,  and  is  necessarily  subject  to  destruction  by  the 
same  conflagration,  then,  even  though  separate  amounts  of  in- 
surance be  apportioned  to  each  separate  item  or  class  of  prop- 
erty, if  the  considerations  for  the  contract  and  the  risk  are 
both  indivisible,  the  contract  must  be  treated  as  entire,  and 
any  breach  of  a  stipulation  which  renders  the  policy  void  as 
to  a  part  affects  the  other  items  in  the  same  [manner.  See 
also  Phenix  Ins.  Co.  v.  Ficlcel,  119  Ind.  155;  12  Am.  St.  Rep. 
393,  and  note  400-405;  Pickel  v.  Phenix  Ins.  Co.,  119  Ind.  291. 

The  aggregate  amount  of  the  policy  in  the  present  case  was 
one  thousand  dollars.  This  was  apportioned  in  different 
amounts,  over  six  distinct  and  separate  items  or  classes  of 
property,  more  than  one  third  of  the  whole  amount  being 
upon  the  soda-fountain,  to  which  the  assured  had  only  a  con- 
ditional right.  It  was  all  exposed  to  one  risk,  and  the  consid- 
eration for  the  policy  was  a  specified  sura.  The  court  cannot 
say  that  the  insurance  company  would  have  insured  the  soda- 
fountain  if  the  true  state  of  the  title  thereto  had  been  dis- 
closed, nor  can  we  say  that  it  would  have  insured  the  other 
items  or  classes  of  property  without  insuring  the  soda-foun- 
tain. The  contract  was  entire  and  indivisible,  and  to  hold 
the  company  liable  would  be  to  enforce  upon  it  an  obligation 
which  it  never  entered  into.  This  would  be  to  make  an  agree- 
ment for  the  parties,  rather  than  to  enforce  the  liability  of  one 
of  them  upon  an  agreement  made  by  the  parties  themselves. 
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"We  fully  appreciate  the  unfortunate  situation  of  the  assured, 
but  courts  of  law  cannot  be  made  asylums  in  which  every  per- 
son who  has  made  a  mistake  can  take  refuge  against  his  own 
contract  deliberately  entered  into.  Where  the  validity  of  the 
insurance  is  made  to  depend  upon  the  assured  being  the  abso- 
lute and  unconditional  owner  of  the  true  title  of  the  property 
insured,  a  failure  to  set  forth  the  title  with  substaintial  accu- 
racy renders  the  policy  void,  not  only  as  to  the  property  the 
title  to  which  is  not  truly  represented,  but  all  other  property 
covered  by  the  same  policy  and  subject  to  the  same  risk. 
This  is  so,  even  though  the  owner  had  no  intention  to  deceive: 
Wilbur  V.  Bowditch  etc.  Ins.  Co.,  10  Cush.  446;  May  on  Insur- 
ance, sec.  287.  This  rule  has  no  application,  however,  in  case 
it  appears  that  the  agent  of  the  insurance  company  who  con- 
summated the  contract  and  issued  the  policy  was  informed 
or  knew  of  the  true  state  of  the  title  or  ownership  of  the  prop- 
erty: National  Mut.  Fire  Ins.  Co.  v.  Barnes,  41  Kan.  161;  Cres- 
cent Ins.  Co.  v.  Camp,  Tex.,  Oct.  19,  1888. 

There  had  been  a  former  trial  of  this  cause,  and  a  general 
verdict  for  the  plaintiff.  The  defendant  thereupon  moved  the 
court  for  judgment,  notwithstanding  the  general  verdict.  This 
was  overruled.  Afterwards,  the  court  granted  a  new  trial,  on 
the  defendant's  motion.  The  appellant  now  insists  that  the 
motion  for  a  new  trial  came  too  late;  that  the  right  to  move 
for  a  new  trial  was  waived  by  moving  for  judgment  notwith- 
standing the  general  verdict.  The  argument  is,  that  this  lat- 
ter motion  was,  in  effect,  a  motion  in  arrest  of  judgment.  We 
are  not  required  to  determine  the  effect  of  the  first  motion 
upon  the  right  of  the  defendant  to  move  for  a  new  trial,  inas- 
much as  there  does  not  appear  to  have  been  any  objection  at 
the  time  to  the  motion  for  a  new  trial.  Where  a  motion  for  a 
new  trial  has  been  made  and  entertained  by  the  court,  it  is  too 
late,  after  a  new  trial  has  been  granted,  to  object  that  the  mo- 
tion was  not  seasonably  made:  Sweetser  v.  McCrea,  97  Ind. 
404;  Northcuit  v.  Buckles,  60  Ind.  577;  Wilson  v.  Vance,  55  Ind. 
394;  Hill  v.  Hazen,  93  Ind.  109;  Trentman  v.  Swartzell,  85 
Ind.  443;  American  White  Bronze  Co.  v.  Clark,  123  Ind.  230. 

The  judgment  is  affirmed,  with  costs. 

Fibs  Insurance — iNDivisiBitrrY  of  Policy.  —  Where  a  building  and 
articles  contained  in  it,  such  as  furniture,  were  insured  for  one  gross  pre- 
mium, although  in  separate  amounts,  the  contract  of  insurance  must  be 
treated  as  entire;  and  is  wholly  avoided  by  a  breach  as  to  either  part:  Haven* 
V.  Home  Ins.  Co.,  Ill  Ind.  90;  60  Am.  Rep.  689,  and  the  numerous  author!* 
ties  therein  collected. 
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Witty  v.  Michigan  Mutual  Life  Insurance  Co. 

[123  Indiana,  411.] 

Negotiablk  Instruments  —  Omission  of  Number  of  Dollars  in  Body  of 
Note  —  Marqinal  Figures.  — In  a  written  obligation,  in  form  a  nego- 
tiable promissory  note,  in  which  there  is  a  promise  to  pay  "  dollars,"  but 
the  number  of  dollars  in  the  body  of  the  instrument  is  blank,  and  the 
margin  of  the  instrument  contains  a  superscription  which  states  the  num- 
ber of  dollars,  the  figures  found  in  the  margin  should  be  taken  as  the 
amount  which  the  obligor  intended  to  obligate  himself  to  pay. 

CoNTRACi's  —  Sufficiency  of,  notwithstanding  Imperfections.  —  Though 
there  are  some  formal  imperfections  in  a  written  contract,  still  it  is  suffi- 
cient if  it  contains  matter  which  will  enable  the  court  to  ascertain  the 
terms  and  conditions  on  which  the  parties  intended  to  bind  themselves. 

T.  Hanna,  for  the  appellant. 

H.  Speed,  for  the  appellee. 

Berkshire,  J.     This  was  an  action  brought  by  the  appellee 
against  the  appellant  on  the  following  writing:  — 
"$147.70.  Indianapolis,  Ind.,  Nov.  28,  1883. 

"  Four  months  after  date,  I  promise  to  pay  to  the  order  of 

the  Michigan  Mutual   Life  Insurance  Company dollars 

,  and  five  per  cent  attorney  fees  thereon  per  annum  from 

date  until  paid,  value  received,  without  relief  from  valuation 
or  appraisement  laws  of  the  state  of  Indiana.  The  indorsers 
jointly  and  severally  waive  presentment  for  payment,  protest, 
and  notice  of  protest  and  non-payment,  of  this  note,  and  ex- 
pressly agree,  jointly  and  severally,  that  the  holder  may  re- 
new or  extend  the  time  of  payment  hereof  from  time  to  time, 
and  receive  interest  in  advance  or  otherwise  from  either  of  the 
makers  or  indorsers  for  any  extension  so  made,  without  re- 
leasing them  hereon. 

"  Negotiable  and  payable  at .  J.  B.  Witty. 

"Mar.  28,  31, '84,  Indiana." 

The  appellee,  in  its  complaint,  did  not  ask  for  a  reformation 
of  the  instrument,  but  relied  on  it  as  a  promissory  note  com- 
plete in  itself. 

The  appellant  answered  by  the  general  denial  only. 

The  cause  was  submitted  to  the  court  at  special  term,  and 
a  finding  made  for  the  appellee.  The  appellant  filed  a  mo- 
tion for  a  new  trial,  which  the  court  overruled,  and  he  ex- 
cepted. 

An  appeal  was  taken  to  general  term,  and  upon  the  errors 
assigned,  the  judgment  at  special  term  was  aflfirmed,  and  from 
the  judgment  in  general  term  this  appeal  is  prosecuted. 
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There  is  but  one  question  presented  for  our  consideration. 
Is  the  written  instrument,  as  it  appears  in  the  record,  an  en- 
forceable obligation  ?  We  are  of  the  opinion  that  it  is,  if  not 
80  otherwise,  by  virtue  of  section  5501  of  the  Revised  Stat- 
utes of  1881,  and  is  negotiable  by  indorsement. 

It  is  signed  by  the  appellant,  and  when  taken  as  an  entirety, 
we  think  it  contains  a  promise  to  pay  $147.70,  together  with 
five  per  cent  attorney's  fees.  By  the  very  terms  of  the 
instrument  the  appellant  obligates  himself  to  pay  to  the  ap- 
pellee "dollars,"  and  it  is  expressly  recited  that  this  promise 
rests  upon  a  valuable  consideration.  No  one  can  read  the 
writing  without  at  once  coming  to  the  conclusion  that  the 
appellant  intended  to  obligate  himself  to  the  appellee  for 
the  payment  of  some  definite  amount  of  money,  and  that 
the  appellee  understood  that  it  was  receiving  such  an  obli- 
gation. 

Though  there  may  be  some  formal  imperfections  in  a  writ- 
ten obligation  or  contract  which  parties  have  entered  into,  if 
it  contains  matter  sufficient  to  enable  the  court  to  ascertain 
the  terms  and  conditions  of  the  obligation  or  contract  to 
which  the  parties  intended  to  bind  themselves,  it  is  sufficient. 
In  the  language  of  Lord  Campbell  in  Warrington  v.  Early, 
2  El.  &  B.  763:  "The  efliect  of  a  written  contract  is  to  be  col- 
lected from  all  within  the  four  corners  of  the  document";  and 
no  part  of  what  appears  there  is  to  be  excluded.  We  can 
imagine  no  good  reason  why  the  marginal  figures  upon  the 
writing  in  question  should  be  disregarded. 

We  know  as  a  part  of  the  commercial  history  of  the  coun- 
try that  the  universal  practice  has  been  for  a  period  so  long, 
that  the  memory  of  man  runneth  not  to  the  contrary,  to  rep- 
resent by  superscription  in  figures  upon  all  obligations  for 
the  payment  of  money  the  amount  or  sum  which  is  written 
in  the  body  of  the  instrument.  The  superscription  is  always 
intended  to  represent  the  amount  found  in  the  body  of  the 
instrument,  and  not  a  different  amount;  if,  therefore,  an  obli- 
gation is  found  where  there  is  a  promise  to  pay  "dollars,"  but 
the  number  of  dollars  in  the  body  of  the  instrument  is  blank, 
and  the  margin  of  the  instrument  is  found  to  contain  a  super- 
scription which  states  the  number  of  dollars,  why,  in  view  of 
the  usage  or  custom  which  has  so  long  prevailed,  should 
the  body  of  the  instrument  not  be  aided  by  the  superscription? 
We  think,  in  such  a  case,  the  figures  found  in  the  margin 
should  be  taken  as  the  amount  which  the  obligor  intended  to 
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obligate  himself  to  pay,  and  the  obligation  enforced  accord- 
ingly. We  do  not  think,  in  such  a  case,  that  the  courts 
would  be  justified  in  disregarding  the  evident  intention  of  the 
parties  as  indicated  by  the  superscription  upon  the  paper, 
and  in  holding  the  instrument  void  for  uncertainty,  or  on  the 
ground  that  it  is  not  a  perfect  writing.  And  especially  are 
we  of  the  opinion  stated,  in  view  of  the  liberal  statute  which 
we  have  on  the  subject  of  promissory  notes  and  other  written 
obligations  and  their  negotiation:  R.  S.  1881,  sec.  5501. 

In  the  case  under  consideration  the  action  is  between  the 
original  parties  to  the  instrument,  and  upon  it  in  the  form 
and  condition  in  which  it  was  executed,  and  therefore  we  do 
not  think  it  would  be  profitable  to  consider  questions  which 
might  arise  where  the  obligation  is  made  payable  at  a  bank, 
the  blank  number  of  dollars  afterwards  filled  in  by  the  payee 
and  indorsed  by  him  to  an  innocent  holder  for  value  before 
maturity.  As  to  whether  the  writing  would  be  a  negotiable 
instrument  in  its  present  condition  but  for  our  statute,  we 
find  some  conflict  of  authority.  We  cite  the  following  au- 
thorites  for  and  against  the  proposition:  — 

For,  —  Ives  v.  Farmers^  Bank^  2  Allen,  236;  Sweetser  v. 
French,  13  Met.  262;  Petty  v.  Fleishel,  31  Tex.  169;  98  Am. 
Dec.  524;  Corgan  v.  Frew,  39  111.  31;  89  Am.  Dec.  286;  Wil- 
liamson V.  Smith,  1  Cold.  1;  78  Am.  Dec.  478. 

Against,  —  Norwich  Bank  v.  Hyde,  13  Conn.  279;  Edwards 
on  Bills,  168;  Hollen  v.  Davis,  59  Iowa,  444;  44  Am.  Rep. 
688,  and  note. 

We  find  no  error  in  the  record.  The  judgment  is  aflSrmed, 
wiih  costs.  

Promissory  NoTfis  —  Stating  the  Amount.  —  Notes  should  express  the 
sum  for  which  they  are  given  in  the  body  of  the  instrument;  bat  an  omission 
of  the  sum  will  not  be  fatal  or  render  the  note  invalid  if  the  true  amount 
can  be  gathered  from  other  parts  of  the  writing:  Williamson  v.  Smith,  1 
Cold.  1;  78  Am.  Dec.  478.  A  defect  existing  in  the  amount  stated  in  the 
body  of  a  note,  the  figures  upon  the  margin  may  be  referred  to  for  the  pur- 
pose of  removing  any  ambiguity,  or  even  to  supply  the  amount,  which  has 
been  wholly  omitted  in  the  body  of  the  instrument:  Williamson  v.  Smith, 
1  Cold.  1;  78  Am.  Dec.  478;  Corgan  v.  /-Vm',  39  111.  31;  89  Am.  Dec.  286; 
Petty  V.  Fleishel,  31  Tex.  169;  98  Am.  Dec.  524.  But  the  contrary  rule  is  laid 
down  in  Hollen  v.  Davis,  59  Iowa,  444,  44  Am.  Kep.  688,  where  it  was  held 
that  there  could  be  no  recovery  at  law  upon  an  instrument  in  the  form 
of  a  promissory  note,  but  stating  no  amount  in  the  body  of  the  note,  even 
though  figures  are  set  forth  in  the  margin. 
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Railroads  —  Doty  to  Keep  Platforms  in  Repair.  — Railway  companies 
are  bound  to  keep  the  platforms  of  their  passenger  stations  in  a  safe 
condition  for  persons  to  enter  and  leave  the  cars.  A  failure  to  do  so  is 
a  neglect  of  duty  for  which  the  company  is  liable  to  persons  injured, 
without  fault  on  their  part,  on  account  of  such  defective  platform. 

Contributory  Negligence  in  Alighting  from  Moving  Train  is  Ques- 
tion OF  Fact.  —  Whether  or  not  a  person  who  voluntarily  alights  from 
a  moving  railway  train  is  guilty  of  negligence,  is  a  question  of  fact  to  be 
determined  by  the  jury,  taking  into  consideration  all  the  circumstances 
in  connection  with  the  alighting. 

Evidence — Matters  of  Opinion.  — In  an  action  to  recover  for  injuries 
arising  from  an  attempt  to  alight  from  a  moving  train,  plaintiff  may  tes- 
tify as  to  the  effort  made  to  prevent  himself  from  falling,  as  this  em- 
bodies a  mere  statement  of  fact,  and  not  a  conclusion  or  opinion. 

Witness  —  Competency  of  Physician — Privileged  Communication. — 
In  an  action  to  recover  for  injuries  received  in  attempting  to  alight  from 
a  moving  train,  the  physician  who  dressed  plaintiff's  injuries  is  incom- 
petent to  testify  to  the  conversation  which  occurred  between  them  at  that 
time  relative  to  the  manner  in  which  the  injuries  were  sustained.  ISuch 
conversation  is  a  privileged  communication. 

Witness — Inadmissible  Evidence  to  Impeach. — The  bill  of  exceptions 
taken  in  a  former  trial  containing  the  testimony  then  given  by  a  witness 
is  inadmissible  for  the  purpose  of  impeaching  him  or  contradicting  his 
evidence  given  upon  another  trial  of  the  same  case. 

Railroads  —  Duty  to  Keep  Platform  in  Repair  —  Negligence.  — 
Where  a  railroad  company  has  allowed  its  passenger  platform  to  become 
and  to  remain  out  of  repair,  so  that  it  can  only  be  used  by'  careful 
attention  to  its  structure,  and  if  inattention  to  its  actual  condition  im- 
perils the  safety  of  passengers,  the  railroad  company  is  guilty  of  negli- 
gence in  knowingly  suffering  it  to  remain  in  such  condition. 

Railroads — Defective  Platform  —  Duty  of  Passenger. — Although  a 
passenger  may  have  previously  known  of  the  defective  condition  of  a 
railroad  platform,  he  is  not  bound  to  keep  such  knowledge  actually  in 
mind;  and  if  at  the  time  of  stepping  from  a  train  upon  such  platform  he 
knows  of  its  condition,  still  he  is  not  required  to  abandon  its  use,  and 
seek  some  other  place  of  approaching  or  leaving  the  train;  and  if  in  so 
using  it,  as  he  is  invited  to  do  by  the  company,  and  exercising  proper 
care  proportioned  to  the  apparent  condition  of  the  platform,  he  is  in- 
jured by  reason  of  its  defects,  he  is  not  guilty  of  contributory  negligence 
so  as  to  bar  a  recovery  for  the  injury  sust^uied  through  the  negligence 
of  the  company. 

S.  0.  Pickens,  for  the  appellant. 

J.  C.  Robinson  and  I.  H.  Fowler,  for  the  appellee. 

Olds,  J.  This  was  an  action  brought  by  the  appellee  against 
the  appellant  to  recover  damages  sustained  by  the  appellee, 
alleged  to  have  resulted  by  reason  of  the  negligence  of  the  ap- 
pellant. 
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On  the  sixth  day  of  December,  1882,  the  appellee  was  a 
passenger  in  the  caboose  of  one  of  appellant's  freight  trains 
from  Gosport  to  Mundy's  station.  When  the  train  arrived  at 
the  latter  station,  the  place  of  appellee's  destination,  and 
while  the  train  was  slowing  up  to  make  the  stop,  and  run- 
ning at  a  very  low  rate  of  speed,  the  appellee  stepped  off  the 
car  onto  the  platform,  the  train  not  coming  to  a  stop  until 
after  the  caboose  passed  the  platform.  In  stepping  onto 
the  platform  the  appellee  fell,  with  his  right  arm  under  the 
car,  and  it  was  so  badly  crushed  by  the  car  wheels  passing 
over  it  that  it  had  to  be  amputated. 

The  appellant  is  charged  with  negligence  in  constructing 
and  maintaining  the  platform  in  an  unsafe  and  dangerous 
condition,  wholly  unfit  and  unsafe  for  use  of  passengers. 

The  appellant  demurred  to  the  complaint  for  want  of  facts^ 
which  demurrer  was  overruled,  and  exceptions  taken. 

Issue  was  joined  by  answer  in  denial,  and  a  trial  had,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  appellee  for 
three  thousand  dollars. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  taken. 

The  rulings  of  the  court  on  the  demurrer  to  the  complaint 
and  motion  for  a  new  trial  are  assigned  as  error. 

There  was  a  former  trial  of  the  cause  and  an  appeal  to  this 
court,  and  a  reversal  of  the  judgment:  Pennsylvania  Co.  v. 
Marion,  104  Ind.  239. 

It  is  conceded  by  counsel  for  appellant  that  the  complaint 
is  sufficient,  and  the  alleged  error  in  overruling  the  demurrer 
to  the  complaint  is  waived.  The  only  error  relied  upon  for 
the  reversal  of  the  judgment  is  the  ruling  of  the  court  on  the 
motion  for  a  new  trial.  The  principal  ground  urged  against 
such  ruling  is,  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  This  contention  of  the  appellant  is  mainly  on  ac- 
count of  the  fact  that  the  evidence  shows  that  the  appellee 
stepped  from  the  train  while  it  was  in  motion,  and  this,  it  is 
contended,  is  negligence  'per  se,  and  therefore  it  must  be  de- 
clared as  a  matter  of  law  that  the  appellee  was  guilty  of  con- 
tributory negligence,  and  hence  cannot  recover. 

It  is  important  to  consider  what  obligation  rests  upon  the  ap- 
pellant in  regard  to  the  keeping  of  the  platform  at  the  station 
in  repair,  and  this  has  been  so  fully  considered  in  the  recent 
decisions  of  this  court  that  it  is  unnecessary  to  do  more  thaa 
refer  to  the  decisions  and  quote  briefly  from  them. 
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In  Louisville  etc.  Wy  Co.  v.  Lucas,  119  Ind.  583,  at  page  590, 
it  is  said:  "  The  duty  of  a  railway  carrier  does  not  end  when 
it  provides  safe  cars,  engines,  and  appliances;  for  its  duty  ex- 
tends so  far  as  to  require  it  to  provide  means  for  passengers  to 
safely  enter  its  cars  at  its  stations,  and  that  duty  also  requires 
the  carrier  to  make  it  safe  for  them  to  leave  its  cars  and  sta- 
tions." It  is  further  said:  "It  was  the  duty  of  the  appellant 
to  keep  the  platform  which  it  used  in  conjunction  with  the 
Pennsylvania  Company  in  a  safe  condition.  The  situation  of 
the  platform  and  the  manner  of  its  construction  were  such  as 
to  make  it  the  duty  of  the  appellant  to  see  that  it  was  safe; 
for  it  was  bound  to  know  that  if  it  became  unsafe  the  lives 
and  limbs  of  its  passengers  were  put  in  peril." 

In  the  case  of  Lucas  v.  Pennsylvania  Co.,  120  Ind.  205,  16 
Am.  St.  Rep.  323,  the  following  language  from  Bishop  on 
Non-contract  Law,  section  1086,  is  quoted  and  approved:  "The 
depot  and  connected  grounds,  visited  by  coming  and  going 
.passengers,  should  be  fitted  up  with  a  careful  regard  to  their 
comfort  and  safety.  The  approaches,  the  tracks  around,  the 
platforms  and  places  for  entering  and  leaving  the  cars,  the 
passages  to  the  cars,  every  spot  likely  to  be  visited  by  passen- 
gers seeking  the  depot,  waiting  at  it  for  trains,  or  departing, 
should  be  made  safe  and  kept  so,  and  at  reasonable  times  should 
be  lighted.  And  passengers  not  in  fault,  injured  through  a 
neglect  of  this  duty,  may  have  compensation." 

These  decisions  settle  the  law  in  this  state,  in  accordance 
with  the  holding  of  other  courts,  that  railway  companies  are 
bound  to  keep  the  platforms  at  their  passenger  stations  in  a 
safe  condition  for  persons  to  enter  and  leave  the  cars,  and  a 
failure  to  do  so  is  a  neglect  of  duty  which  makes  the  company 
liable  to  persons  injured  without  fault  on  their  part  on  ac- 
count of  such  defective  platform. 

The  evidence  clearly  shows  the  platform,  where  the  appellee 
stepped  from  the  car,  to  be  out  of  repair,  and  unfit  and  unafe 
for  use  by  passengers  in  getting  on  and  oflf  trains,  and  this  is 
not  seriously  controverted,  except  to  contend  that  it  might 
have  been  worse. 

We  next  consider  the  question  of  contributory  negligence 
by  the  appellee  in  stepping  from  the  train  while  in  motion. 

There  was  evidence  from  which  the  jury  may  have  found 
that  at  the  time  the  appellee  stepped  from  the  train  the  train 
was  moving  at  a  speed  of  not  over  two  miles  an  hour,  or  at 
the  speed  of  an  ordinary  or  slow  walk  of  a  person,  and  that  it 
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came  to  a  stop  about  two  car-lengths  beyond  the  platform; 
that  it  was  moving  at  that  slow  rate  of  speed,  and  was  con- 
tinuing to  move  past  the  platform,  and  the  appellee  came  out 
upon  the  platform  of  the  car,  and  stepped  onto  the  lower  step, 
and  from  there  onto  the  platform  at  the  station,  in  a  careful 
manner,  and  as  he  stepped  onto  the  platform  his  feet  slipped, 
or  he  stumbled  and  fell,  by  reason  of  the  condition  of  the 
platform;  that  the  platform  was  uneven,  some  boards  being 
higher  than  others,  the  boards  warped,  and  the  platform 
sunken  in  the  center  so  that  it  was  on  a  decline  from  the  outer 
edge  next  to  the  track  toward  the  center,  but  the  point  where 
the  appellee  alighted  was  more  defective  than  some  other 
parts  of  it.  There  was  also  evidence  from  which  the  jury 
may  have  properly  found  that  appellee  was  unacquainted 
with  the  condition  of  the  platform,  and  that  the  appellee  was  a 
man  in  full  vigor  and  strength,  and  the  place  of  alighting  was 
on  the  platform  of  a  public  railway  station,  used  to  enter  and 
depart  from  the  cars  run  on  appellant's  railroad.  Under  this 
state  of  the  evidence,  the  question  as  to  whether  or  not  the 
appellee  was  guilty  of  contributory  negligence  was  a  fact  to 
be  left  to  the  jury  to  determine. 

The  question  as  to  whether  or  not  a  person  who  voluntarily 
alights  from  a  moving  train  is  guilty  of  negligence  or  not  was 
considered  in  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Crunk,  119 
Ind.  542,  12  Am.  St.  Rep.  443,  and  in  that  case  it  was  held 
that  whether  alighting  from  a  moving  train  constitutes  negli- 
gence or  not  is  a  fact  to  be  determined  by  the  jury  trying  the 
cause,  taking  into  consideration  all  the  circumstances  in  con- 
nection with  the  alighting,  and  this,  we  think,  is  well  sup- 
ported by  authorities  which  are  considered  and  cited  in  that 
case.     There  was  evidence  to  support  the  verdict. 

Some  other  causes  for  a  new  trial  are  stated  in  the  motion, 
and  while  they  are  not  waived,  as  we  understand  counsel  in 
their  brief,  they  are  not  confidently  relied  upon  for  a  reversal. 
The  first  in  order  is,  appellee  was  asked  by  his  counsel  the 
following  question:  "In  stepping  off  the  train,  what  effort,  if 
any,  did  you  make  to  prevent  yourself  from  falling?"  Appel- 
lant objected,  on  the  ground  that  the  question  called  upon  the 
witness  to  give  a  conclusion  or  opinion.  The  objection  was 
overruled,  and  the  witness  made  the  following  answer:  "Well, 
I  don't  know;  I  had  a  hold  with  my  left  hand,  and  I  stepped 
off  careful,  as  careful  as  I  could,  and  my  feet  kind  of  flew  from 
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under  me,  and  how  I  did  fall,  I  can't  exactly  tell  you  how  it 
did  happen." 

Appellant  then  moved  to  strike  out  from  the  answer  th© 
words  "  I  stepped  off  careful,  as  careful  as  I  could,"  and  the 
court  sustained  the  motion.  The  question  called  for  the  wit- 
ness to  state  what  he  did,  and  not  a  conclusion  or  opinion,  and 
the  court  struck  out  all  that  portion  of  the  answer  stating  a 
conclusion  or  opinion  of  the  witness. 

The  next  error  complained  of  is,  sustaining  an  ohjection  to 
cross-examining  questions,  propounded  by  appellant  to  appel- 
lee while  a  witness,  in  regard  to  whether  or  not  he  had  drank 
intoxicating  liquor  at  Gosport.  The  appellee  had  not  been 
examined  in  chief  as  to  what  he  did  or  where  he  was  while  at 
Gosport;  but  there  is  no  available  error  in  this  ruling,  as 
afterwards  the  appellee  was  called,  and  the  appellant's  coun- 
sel fully  cross-examined  him  upon  the  same  subject,  inter- 
rogating him  as  to  what  he  drank  at  Gosport. 

The  appellant  called  one  Dr.  Schill  as  a  witness.  The  doc- 
tor had  assisted  in  dressing  the  appellee's  injuries,  and  while 
engaged  in  such  professional  duties  he  conversed  with  appel- 
lee, and  the  doctor  was  interrogated  on  the  subject,  and  it  was 
proposed  to  prove  by  him  that  he  asked  the  appellee  how  the 
accident  occurred,  and  that  appellee  answered  that  the  com- 
pany was  not  to  blame  for  the  accident;  that  he  tried  to  get 
off  the  train  before  it  stopped,  and  slipped  off  the  step. 

The  objection  was  sustained  to  this  evidence,  on  the  grounds 
that  the  communication  was  privileged,  and  made  to  the 
doctor  while  engaged  professionally  in  treating  the  appellee 
for  the  injury. 

It  is  contended  by  appellant  that  this  question  was  pro- 
pounded, not  to  ascertain  the  nature  of  the  injury,  but  to  learn 
whether  the  appellee  was  to  blame  for  the  injury.  In  this 
ruling  there  was  no  error. 

The  case  of  Heuston  y.  Simpson,  115  Ind.  62,  7  Am.  St. 
Rep.  409,  and  other  decisions  collected  and  cited  in  that 
opinion,  are  decisive  of  this  question.  The  physician  had  no 
business  t©  interrogate  his  patient  for  any  purpose  or  object 
other  than  to  ascertain  the  nature  and  extent  of  the  injury, 
and  to  gain  such  other  information  as  was  necessary  to  enable 
him  to  properly  treat  the  injury  and  accomplish  the  object 
for  which  he  was  called  professionally,  and  such  communica- 
tions are  privileged,  and  he  cannot  disclose  them.  If  the 
physician  took  advantage  of  the  fact  of  being  called  profea- 
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Bionally,  and  while  there  in  that  capacity  made  inquiries  of 
the  injured  party  concerning  matters  in  which  he  had  no  in- 
terest or  concern  professionally,  or  for  the  purpose  of  qualify- 
ing himself  as  a  witness,  he  cannot  be  permitted  to  disclose 
the  information  received.  The  patient  puts  himself  in  the 
hands  of  his  physician;  he  is  not  supposed  to  know  what 
questions  it  is  necessary  to  answer  to  put  the  physician  in 
possession  of  such  information  as  will  enable  the  physician  to 
properly  treat  his  disease  or  injury,  and  it  will  be  conclusively 
presumed  that  the  physician  will  only  interrogate  his  patient 
on  such  occasions  as  to  such  matters  and  facts  as  will  enable 
him  to  I  roperly  and  intelligently  discharge  his  professional 
duty,  and  the  patient  may  answer  all  questions  propounded 
which  in  any  way  relate  to  the  subject  or  to  his  former  con- 
dition, with  the  assurance  that  such  answers  and  communica- 
tions are  oonfidendial,  and  cannot  be  disclosed  without  his 
consent. 

One  Parish©  was  called  and  testified  as  a  witness  for  the  ap- 
pellee, and  the  appellant  oflfered  in  evidence  that  portion  of  the 
bill  of  exceptions  taken  in  the  former  trial  of  this  cause  con- 
taining the  testimony  given  by  the  witness  on  the  former 
trial,  for  the  purpose  of  contradicting  or  impeaching  the 
witness,  and  it  was  objected  to,  and  the  court  sustained  the 
objection,  and  the  appellant  contends  that  such  ruling  was 
error.     This  ruling  was  proper. 

It  is  contended  that  the  court  erred  in  giving  and  refusing 
to  give  certain  instructions.  One  question  presented  by  the 
exceptions  to  the  instructions  relates  to  the  appellee's  leaving 
the  train  while  in  motion,  it  being  contended  by  the  counsel 
for  appellant  that  in  so  doing  the  appellee  was  guilty  of  con- 
tributory negligence  which  barred  his  right  to  recover,  and 
the  appellant  requested  an  intruction  on  this  theory,  and  the 
court  refused  to  give  it,  and  gave  an  instruction  submitting 
the  question  to  the  jury  to  determine  whether  under  all  the 
circumstances  the  appellee  was  guilty  of  contributory  negli- 
gence in  leaving  the  train  at  the  time,  place,  and  manner  he 
did. 

The  instructions  given  by  the  court  are  in  accordance  with 
the  rule  as  hereinbefore  stated  in  passing  upon  the  sufficiency 
of  the  evidence.  The  instructions  given  state  the  law  on  the 
subject,  and  the  court  properly  refused  those  requested  by  the 
appellant. 

It  is  further  contended  that .  the  instructions  given  by  th« 
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court  in  relation  to  the  duty  of  the  appellant  in  keeping  its 
platform  in  repair,  and  as  to  appellee's  knowledge  of  the  con- 
dition of  the  platform  at  the  time  of  the  injury,  are  erroneous, 
and  instructions  numbers  2  and  4  are  particularly  com- 
plained of  in  this  respect.  We  do  not  deem  it  necessary  to 
set  out  these  instructions,  as  they  must  be  considered  and 
construed  together  with  all  the  other  instructions  in  the  case 
relating  to  the  same  matter;  and  when  the  instructions  are 
considered  and  construed  together,  they  state  the  law  to  be, 
that  a  railroad  company,  in  constructing  a  platform  for  the 
use  of  passengers  in  getting  on  and  off  trains  at  a  public  rail- 
way station,  intrusts  its  use  to  the  public,  and  impliedly  rep- 
resents and  gives  out  to  the  public  that  it  is  reasonably  safe 
and  sufficient  for  such  purpose,  and  it  is  its  duty  to  make  it 
BO  as  that  it  may  be  used  safely  in  approaching  and  leaving 
trains  in  any  way  in  which  passengers  might  reasonably  and 
with  reasonable  care  be  expected  to  approach  and  leave  trains; 
and  that  if  the  one  at  Mundy's,  where  appellee  alighted,  was 
not  so  constructed,  or  was  allowed  to  become  and  remain  out 
of  repair,  so  that  it  could  be  used  only  by  a  careful  attention 
to  its  structure,  and  if  inattention  as  to  its  actual  condition 
•would  imperil  the  safety  of  passengers,  it  would  be  insuffi- 
cient, and  the  railroad  company  would  be  guilty  of  negligence 
in  knowingly  suffering  and  allowing  it  to  remain  in  such  con- 
dition; and  that  although  the  appellee  may  have  previously 
known  of  its  condition,  he  would  not  be  bound  to  keep  such 
knowledge  actually  in  mind;  and  if  at  the  time  he  stepped 
from  the  train  upon  it  he  knew  of  its  condition,  yet  he  would 
not  be  required  to  abandon  the  use  of  it,  and  seek  some  other 
place  of  approaching  and  leaving  the  train;  and  if  he  used 
care  proportioned  to  the  known  danger,  and  was  injured  by 
reason  of  such  defect,  he  would  not  be  barred  from  recovery; 
and  that  it  was  for  the  jury  to  determine,  from  all  the  facts 
and  circumstances,  whether  or  not  the  appellee  was  guilty  of 
negligence  in  leaving  the  train  at  the  time,  place,  and  manner 
in  which  he  left  it;  if  he  was  guilty  of  negligence  in  so  leaving 
the  train  which  contributed  to  the  injury,  he  could  not  recover. 

We  think  there  was  no  error  in  these  instcuctions.  Cer- 
tainly, under  the  authorities  we  have  heretofore  cited,  the 
duty  of  the  appellant  in  regard  to  the  keeping  of  its  platforms 
in  repair  is  not  too  strongly  stated  against  the  appelhuit. 

Railway  companies  are  common  carriers;  they  owe  a  duty 
to  the  public,  and  the  public  has  the  right  to  rely  upon  its 
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performance.     The  fact  that  a  person  may  have  seen  a  plat- 
form out  of  repair  at  one  time  does  not  "bind  him  to  carry 
such  defect  in  mind  upon  all  future  occasions  when  approach- 
ing or  leaving  a  train  at  that  point.     The  platform  is  in  con- 
stant use  by  the  employees  of  the  company.     They  are  bound 
to  take  notice  of  its  condition.     The  presumption  is,  not  that 
such  defect  will  be  allowed  to  remain,  but  that  the  company 
will  discharge  its  duty  to  the  public,  and  repair  the  defect. 
If  the  defect  were  such  as  would  naturally  suggest  to  one  of 
common  understanding  that  it  was  dangerous,  and  place  one 
in  peril  to  pass  over  it  to  and  from  a  train,  and,  with  such 
knowledge,  one  voluntarily  steps  upon  it,  or  having  knowl- 
edge of  such  defect  within  such  a  short  space  of  time  previous 
that  the  company  could  not  reasonably  be  expected  to  have 
repaired  it,  under  such  circumstances  one  may  be  regarded  as 
not  having  used  ordinary  care,  and  having  recklessly  entered 
upon  it  at  his  own  risk;  but  we  have  no  such  case  as  that  un- 
der consideration.     The  railroad  company  stands  in  the  posi- 
tion of  saying  to  the  public,  Our  platform  is  safe;  and  though 
it  is  not  in  such  repair  as  the  company  is  required  to  keep  it, 
yet  it  is  in  common  use  by  the  public,  and  being  so  held  out 
by  the  company,  and  used  by  the  public,  the  appellee  was  not 
bound  to  abandon  its  use,  and  seek  some  other  way  of  enter- 
ing and  leaving  the  cars;  and  if  in  using  it,  as  he  is  invited 
to  do  by  the  company,  he  exercises  proper  care,  proportioned 
to  the  apparent  condition  of  the  platform,  in  leaving  the  train, 
and  is  injured  by  reason  of  the  defects,  we  do  not  think  it  can 
be  said  that  he  is  guilty  of  contributory  negligence,  and  can- 
not recover  for  the  injury  sustained  by  reason  of  the  negligence 
of  the  company.     We  have  a  long  line  of  decisions  of  this 
court  which  supports  our  conclusion,  which  hold  that  where 
there  is  a  defect  in  a  street,  a  person  is  not  bound  to  abandon 
the  use  of  the  street;  that  he  may  travel  upon  the  street,  pro- 
vided that  it  be  not  such  a  defect  as  renders  the  street  impass- 
able, or  would  suggest  to  one  of  common  understanding  that 
to  attempt  to  pass  it  would  put  one  in  peril;  and  if  in  the  use 
of  the  street  he  exercise  care  proportioned  to  the  known  dan- 
ger, he  may  reasonably  expect  to  shun  or  avoid  the  defect; 
and  if  in  doing  so  he  is  injured,  he  can  recover.     These  cases 
are  collected  and  cited  in  the  cases  of  Town  of  Gosport  v. 
Evans,  112  Ind.  133;  2  Am,  St.  Rep.  164;   Brannen  v.  Kokomo 
etc.  G.  R.  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411;  and  Town  of 
Knightstown  v.  Musgrove,  116  Ind.  121;  9  Am.  St.  Rep.  827. 
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This  disposes  of  all  the  questions  presented.  We  think 
there  is  no  error  ih  the  record. 

Judgment  aflQrmed,  at  costs  of  appellant. 

Railroad  Companies  —  Duty  to  Repair  Platform. — Railroad  com- 
panies, as  carriers  of  passengers,  must  keep  their  stations  and  station  grounds 
in  repair,  so  as  to  allow  persons  to  get  on  and  off  trains  iu  safety:  Note  to 
Lucas  V.  Pennsylvania  Co.,  16  Am.  St.  Rep.  325. 

Railroad  Companies  —  NEaLioENCB  op  Passenger  Who  Jumps  prom  a 
Moving  Train.  —  Where  a  passenger  is  injured  in  attempting  to  leave  the 
train  while  in  motion,  if  evidence  is  given  tending  to  show  such  circumstances, 
the  question  of  the  contributory  negligence  of  the  passenger  is  a  fact  for  the 
jury  to  determine:  Note  to  Walker  v.  Vicksburg  etc.  R.  R.  Co.,  17  Am.  St. 
Rep.  426,  427. 

Physicians  —  Privileged  Communications.  —  A  physician  may  not  tes- 
tify to  facts  learned  by  him  by  inspecting  and  examining  his  patient,  whether 
his  knowledge  is  derived  from  mere  observation  or  from  words  spoken  by  the 
patiunt:  Extended  note  to  Thompson  v.  Ish,  17  Am.  St.  Rep.  565-571. 
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Foreign  Receiver  —  Rights  as  against  Non-resident  Attaohino  Cred- 
itors.—  The  rights  of  non-resident  attaching  creditors  are  paramount 
in  the  courts  of  the  state  where  the  attachment  is  aued  out,  to  those 
of  a  receiver  who  was  appointed  by  the  court  of  another  state,  and 
whose  appointment  antedates  the  issuance  of  the  writ  of  attachment. 

Foreign  Receiver's  Power  is  only  Co-extensive  with  that  of  the  court 
appointing  him,  and  while  that  court  may  authorize  him  to  take  posses- 
sion of  property  in  a  foreign  jurisdiction,  the  appointment  can  confer  no 
legal  power  which  he  can  exert  over  such  property,  without  the  aid  of 
the  court  in  whose  jurisdiction  it  is  found. 

Foreign  Receiver  may  Invoke  Aid  of  Foreign  Court  in  obtaining  pos- 
session of  property  or  funds  within  its  jurisdiction  to  which  he  is  en- 
titled, but  aid  will  only  be  extended  as  against  those  who  are  parties  to, 
or  in  some  way  in  privity  with,  the  proceedings  in  the  course  of  which 
his  appointment  was  made,  or  who  are  in  the  possession  of  the  property 
or  fund  to  which  the  receiver  has  a  right,  and  not  against  creditors  of  a 
non-resident  debtor,  who  are  seeking  to  subject  the  property  or  funds  to 
the  payment  of  their  debts,  by  proceedings  duly  instituted  for  that  pur- 
pose. 

Foreign  Receiver  has  Authorfj-y  only  Co-extensive  with  the  court 
appointing  him,  when  the  right  of  precedence  or  priority  of  creditors  is 
asserted  in  respect  to  property  or  funds  of  a  non-resident  debtor,  which 
the  receiver  has  not  reduced  to  possession. 

Foreign  Receiver — Effect  of  Involuntary  Assignment  to.  —  An 
assignment  to  a  receiver  under  compulsion  of  law  is  involuntary  and 
ineffectual  beyond  the  jurisdiction  in  which  it  is  made,  when  in  conflict 
with  the  interests  of  citizens  in  a  foreign  jurisdiction;  and  as  against 
non-resideot   creditors  in  such  jurisdiction,  the  assignment  confers  no 
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additional  or  higher  right  to  property  there  situated   than  the  receiver 
had  by  virtue  of  his  appointmeat.  , 

Foreign  Creditors  in  Aitachment.  — The  rights  of  a  foreign  creditor 
against  the  property  of  the  debtor  within  the  jurisdiction  are  the  same 
as  those  of  resident  creditors  so  far  as  respects  proceedings  in  attach- 
meat  and  garnishment,  in  the  absence  of  statute  to  the  contrary. 

L.  A.  Cole,  for  the  appellant. 

F.  E.  OshorUy  W.  B.  Biddle,  and  J.  H.  Bradley,  for  the  ap- 
pellee. 

Mitchell,  C.  J.  The  question  for  decision  arises  upon  the 
following  facts:  — 

Clapp  and  Davies,  partners,  doing  business  in  the  city  of 
Chicago,  were  indebted  to  certain  judgment  creditors  residing 
in  that  city.  They  were  also  indebted  to  the  Wilcox  Silver 
Plate  Company,  and  others  who  were  residents  of  the  state  of 
Connecticut.  At  tlie  same  time  Bagley  and  Oberreich,  part- 
ners, residing  and  doing  business  at  La  Porte,  Indiana,  were 
indebted  in  a  considerable  sum  to  Clapp  and  Davies.  One  of 
the  judgment  creditors  instituted  proceedings  in  chancery 
against  the  latter  firm  by  filing  a  creditor's  bill  in  the  superior 
court  of  Cook  County.  In  aid  of  its  jurisdiction  in  the  pro- 
ceeding thus  instituted,  the  court  appointed  the  appellant, 
Catlin,  receiver,  and  by  an  order  made  on  the  fourteenth  day 
of  April,  1887,  required  Clapp  and  Davies  to  execute  a  gen- 
eral deed  of  assignment,  transferring  all  their  partnership 
property  and  efi'ects  to  the  receiver.  Subsequently,  in  the 
month  of  June,  the  Wilcox  Silver  Plate  Company  instituted 
a  suit  in  attachment,  in  the  La  Porte  circuit  court,  against 
Clapp  and  Davies,  and  summoned  Bagley  and  Oberreich  to 
answer  as  garnishees.  The  other  Connecticut  creditors  be- 
came parties  to  this  last  proceeding,  under  section  943  of  the 
Revised  Statutes  of  1881.  Thereupon  Catlin,  as  receiver  of 
the  superior  court  of  Cook  County,  intervened  by  leave  of  the 
La  Porte  circuit  court,  and  asserted  the  right,  in  virtue  of  his 
appointment  as  receiver  and  the  assignment  made  to  him,  to 
take  and  hold  the  debt  due  Clapp  and  Davies  from  Bagley  and 
Oberreich. 

The  controversy,  as  will  appear,  involves  the  right  to  the 
fund  in  the  hands  of  the  garnishee  defendants,  and  the  ques- 
tion presented  is.  Are  the  rights  of  the  non-resident  attaching 
creditors  paramount  in  the  courts  of  this  state  to  those  of  the 
receiver  of  the  superior  court  of  Cook  County,  whose  appoint- 
ment antedates  the  issuing  of  the  writ  of  attachment?     The 
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solution  of  the  question  depends  upon  the  extent  of  power 
•  which  a  court  of  general  jurisdiction  sitting  in  one  state  can 
exert  over  property  whose  actual  situs  is  within  the  jurisdiction 
of  the  courts  of  a  foreign  state. 

A  receiver  is  nothing  more  than  an  ofiScer  or  creature  of 
the  court  that  appoints  him.  His  acts  are  those  of  the  court, 
whose  jurisdiction  maybe  aided,  but  in  no  wise  enlarged  or 
extended,  by  his  appointment.  His  power  is  only  co-extensivo 
with  that  of  the  court  which  gives  him  his  official  character. 

While  it  has  been  held  that  a  court  may  appoint  a  receiver, 
and  authorize  him  to  take  possession  of  property  in  a  foreign 
jurisdiction,  the  doctrine  is  universal  that  the  appointment 
confers  no  legal  authority  which  the  receiver  can  exert  over 
the  property  without  the  aid  of  the  courts  in  whose  jurisdic- 
tion it  is  found.  The  appointment,  of  its  own  force,  gives  him 
the  right  to  take  possession  of  the  property,  but  it  confers  upon 
him  no  power  to  compel  the  recognition  of  that  right  outside 
the  jurisdiction  of  the  court  making  the  appointment:  High 
on  Receivers,  sees.  47,  241.  While  there  are  authorities  of 
great  weight  which  seem  to  hold  that  a  receiver  appointed  in 
one  jurisdiction  will  not  be  permitted  to  maintain  a  suit  in 
a  foreign  state,  the  generally  prevailing  doctrine  upon  which 
all  the  decisions  seem  to  be  harmonious  is,  that  upon  the 
principles  of  comity  the  courts  of  the  jurisdiction  in  which 
the  property  or  fund  is  situate  will  recognize  the  rights  of  the 
receiver  so  far  as  to  aid  him  in  reducing  it  to  possession,  unless 
to  do  so  would  in  some  way  violate  the  local  policy  or  inter- 
fere with  the  rights  of  resident  creditors:  Metzner  v.  Bauer,  98 
Ind.  425,  and  cases  cited;  Beach  on  Receivers,  sees.  16,  19, 
682;  Bank  v.  McLeod,  38  Ohio  St.  174.  But  the  recognition 
of  well-established  principles  of  comity  and  courtesy  between 
courts  of  different  jurisdictions  is  one  thing;  while  the  rights 
of  resident  or  other  attaching  creditors  who  are  seeking  to 
avail  themselves  of  legal  proceedings  authorized  by  statutes 
of  the  state  for  the  appropriation  of  a  fund  belonging  to  a  non- 
resident debtor  must  be  determined  upon  altogether  different 
principles.  As  has  in  effect  been  said,  courts  are  prepared  to 
extend  comity  where  there  is  no  reason  to  the  contrary,  espe- 
cially if  there  is  no  interest  of  their  own  citizens,  or  of  the 
citizens  of  another  state  who  are  asking  the  protection  of  their 
laws,  injuriously  affected  by  such  recognition:  Paine  v.  Lester, 
44  Conn.  196;  26  Am.  Rep.  442;  Milne  v.  Moreton,  6  Binn. 
353;  6  Am.  Dec.  466. 
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The  rule  may  be  considered  as  established  that  a  receiver 
may  invoke  the  aid  of  a  foreign  court  in  obtaining  possession 
of  property  or  funds  within  its  jurisdiction  to  which  he  is  en- 
titled, but  aid  will  only  be  extended  as  against  those  who  were 
parties  to,  or  in  some  way  in  privity  with,  the  proceedings  in 
the  course  of  which  his  appointment  was  made,  or  who  are 
in  possession  of  the  property  or  fund  to  which  the  receiver 
has  a  riglit,  and  not  against  creditors  of  a  non-resident  debtor 
who  are  seeking  to  subject  the  property  or  fund  to  the  pay- 
ment of  their  debts  by  proceedings  duly  instituted  for  that 
purpose. 

Accordingly,  in  Hurd  v.  City  of  Elizabeth,  41  N.  J.  L.  1,  the 
court  said:  "That  the  officer  of  a  foreign  court  should  not  be 
permitted,  as  against  the  claims  of  creditors  resident  here, 
to  remove  from  this  state  the  assets  of  the  debtor,  is  a  proposi- 
tion that  appears  to  be  asserted  by  all  the  decisions."  The 
principle  upon  which  the  decisions  rest  is,  that  it  is  the  policy 
of  every  government  to  retain  within  its  control  the  prop- 
erty of  a  foreign  debtor  until  all  domestic  claims  have  been 
satisfied,  and  hence  the  right  of  the  receiver  of  a  foreign 
court  to  sue,  which  is  allowed  only  upon  considerations  of 
comity,  will  be  denied  when  it  comes  in  conflict  with  the  in- 
terests of  domestic  creditors. 

*'  We  decline,"  said  the  court  in  Runk  v.  St.  John,  29  Barb. 
685,  "  to  extend  our  wonted  courtesy  so  far  as  to  work  detri- 
ment to  citizens  of  our  own  state  who  had  been  induced  to 
give  credit  to  the  foreign  insolvent":  Baghy  v.  Atlantic  etc. 
R.  R.  Co.,  86  Pa.  St.  291;  Lycoming  F.  Ins.  Co.  v.  Wright,  55 
Vt.  526;  Thurston  v.  Rosenfield,  42  Mo.  474;  97  Am.  Dec.  351; 
Willitt8  V.  Waite,  25  N.  Y.  577. 

It  follows,  hence,  that  the  available  legal  authority  of  a  re- 
ceiver is  co-extensive  only  with  the  jurisdiction  of  the  court 
by  which  he  was  appointed  when  the  right  of  precedence  or 
priority  of  creditors  is  asserted  in  respect  to  property  or  funds 
of  a  non-resident  debtor  which  the  receiver  has  not  yet  re- 
duced to  possession:  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290; 
92  Am.  Dec.  592;  Warren  v.  Union  Nat.  Bank,  7  Phila.  156; 
Booth  V.  Clark,  17  How.  322;  State  v.  Jacksonville  etc.  R.  R. 
Co.,  15  Fla.  201;  Farmers'  etc.  Ins.  Co.  v.  Needles,  52  Mo.  17; 
Taylor  v.  Columbian  Ins.  Co.,  14  Allen,  353. 

It  is  said,  however,  that  as  Clapp  and  Davies  were  residents 
of  the  state  of  Illinois  at  the  time  the  receiver  was  appointed, 
the  debt  due  them  from  Bagley  and  Oberreich  was  within  the 
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jurisdiction  of  the  superior  court  of  Cook  County,  upon  the 
principle  that  the  domicile  draws  to  it  the  personal  property 
and  choses  in  action  of  the  owner,  wherever  they  may  bo 
situate.  Hence  the  contention  is,  that  as  the  appointment  of 
appellant  as  receiver  was  followed  by  a  general  deed  of  assign- 
ment, valid  in  the  state  of  Illinois,  it  must  be  regarded  as 
valid  here,  and  as  divesting  Clapp  and  Davies  of  all  title  or 
interest  in  the  debt  in  controversy  after  the  date  of  the  assign- 
ment. 

It  is  of  course  well  settled  that  personal  property  is  trans- 
ferable according  to  the  law  of  the  owner's  domicile,  and  that 
a  voluntary  assignment  or  transfer,  made  without  compulsion 
or  legal  coercion,  is  to  be  governed  everywhere  by  that  law, 
unless  the  contract  by  which  the  transfer  was  made  is  limited 
or  restrained  by  some  policy  or  positive  enactment  of  the  state 
in  which  the  property  is  situate,  or  unless  it  affects  citizens  of 
the  latter  state  injuriously:  Ames  Iron  Works  v.  Warren,  76 
Ind.  512;  40  Am.  Rep.  258;  Martin  v.  Potter,  11  Gray,  37;  71 
Am.  Dec.  689;  Weider  v.  Maddox,  66  Tex.  372;  59  Am.  Rep. 
617;  Warner  v.  Jaffray,  96  N.  Y.  248;  48  Am.  Rep.  616;  Green 
V.  Van  Buskirk,  7  Wall.  139;  Asketo  v.  La  Cygne  Bank,  83  Mo. 
366;  53  Am.  Rep.  590;  Law  v.  Mills,  18  Pa.  St.  185;  Burrill  on 
Assignments,  301;  Story  on  Conflict  of  Laws,  383,  390. 

*'  The  voluntary  transfer  of  a  chattel  by  the  debtor,  if  it  be 
not  forbidden  in  other  respects  by  the  law  at  the  place  of  the 
situs,  is  to  be  as  much  regarded  there,  or  elsewhere,  as  it  would 
be  at  the  place  of  the  domicile  ":  Lowry  v.  Hall,  2  Watts  &  S. 
129;  38  Am.  Dec.  495;  Smith's  Appeal,  104  Pa.  St.  381;  Chaffee 
V.  Fourth  Nat.  Bank,  71  Me.  514;  36  Am.  Rep.  345. 

Such  an  assignment  will  not  be  upheld,  however,  if  it  con- 
travenes the  policy  of  the  law  of  the  place  where  the  property 
is  situate:  Guillander  v.  Howell,  35  N.  Y.  657;  Faulkner  v. 
Hyman,  142  Mass.  53;  Moore  v.  Church,  70  Iowa,  208;  69  Am. 
Rep.  439;  In  re  Waite,  99  N.  Y.  433. 

The  principles  above  stated  are  applicable  only  to  transfers 
or  assignments  of  property  which  rest  essentially  on  contract, 
and  are  voluntary  in  the  sense  that  they  are  the  product  of  a 
will  acting  without  legal  compulsion.  Property  in  a  foreign 
state  that  has  passed  from  an  assignor  to  an  assignee  by  a 
voluntary  deed,  and  not  by  proceedings  in  invitum  by  process 
of  law,  is  distinguished  from  like  property  in  the  hands  of  a 
receiver  by  operation  of  law,  or  by  an  assignment  made 
under  legal  compulsion.     Assignments  of  the  latter  class  aro 
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held  inoperative  upon  property  not  situate  within  the  territory 
over  which  the  laws  that  make  or  compel  the  debtor  to  make 
them  have  dominion:  Rhawn  v.  Pearce,  110  111.  350;  51  Am. 
Rep.  691;  Smith's  Appeal,  104  Pa.  St.  381;  Weider  v.  Maddox, 
66  Tex.  372;  59  Am.  Rep.  617. 

Involuntary  assignments  which  are  made  under  foreign 
insolvent  laws  have  no  operation  outside  of  the  state  under 
whose  laws  they  were  made,  while  a  voluntary  assignment  is 
a  personal  common-law  right,  possessed  by  every  owner  of 
property,  and  may  operate  in  one  state  as  well  as  another: 
Walters  v.  Whitlock,  9  Fla.  86;  76  Am.  Dec.  607. 

Some  conflict  or  contrariety  of  opinion  may  be  found  in  the 
decisions  in  respect  to  what  may  or  may  not  constitute  a  vol- 
untary assignment  under  the  statutes  of  different  states,  but 
it  is  unnecessary  to  enter  upon  a  discussion  of  the  cases  relat- 
ing to  voluntary  assignments,  as  all  the  authorities  agree  that 
where  an  assignment  is  made  under  compulsion  of  law,  or 
where  property  is  taken  ab  invitum,  the  transfer  will  not  be 
regarded  as  voluntary,  nor  will  it  be  effectual  beyond  the  juris- 
diction in  which  it  was  made,  when  it  conflicts  with  the  in- 
terests of  citizens  in  a  foreign  jurisdiction.  As  we  have  seen, 
a  court  cannot  extend  its  jurisdiction  by  the  appointment 
of  a  receiver,  so  it  is  equally  powerless  to  do  so  by  coercing 
an  assignment  of  the  property  in  controversy.  An  assign- 
ment is  regarded  merely  as  a  matter  of  convenience  in  aid  of 
the  jurisdiction  of  the  court,  the  established  doctrine  being 
that  as  against  non-resident  creditors  the  assignment  confers 
no  additional  or  higher  right  to  the  property  than  the  receiver 
had  by  virtue  of  his  appointment:  Iddings  v.  Bruen,  4  Sand. 
Ch.  239;  High  on  Receivers,  sec.  443. 

While  it  is  true,  as  has  been  remarked  before,  the  domicile 
of  the  owner,  in  legal  contemplation,  draws  to  it  his  personal 
estate,  wherever  it  may  be,  yet  as  this  is  so  only  by  fiction  of 
law,  the  rule  is  not  of  universal  application.  When  by  the 
laws  and  policy  of  the  state  where  the  property  is  actually 
located  it  is  subject  to  the  process  of  attachment  or  garnish- 
ment at  the  suit  of  a  domestic  or  other  creditor,  the  fiction 
yields,  and  the  actual  situs  of  the  property  determines  whether 
or  not  it  should  be  subjected  to  the  process  of  the  court: 
Warner  v.  Jaffray,  96  N.  Y.  248;  48  Am.  Rep.  616;  Green  v. 
Van  Buskirk,  7  Wall.  139.  In  cases  of  attachment  and  gar- 
nishment, like  those  for  founding  administration,  the  situs  of 
a  debt  is  the  residence  of  the  debtor:   United  States  v.  Hair 
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steady  109  U.  S.  654;  Owen  v.  Miller,  10  Ohio  St.  136;  75  Am. 
Dec.  502. 

It  is  said,  however,  that  the  principles  of  comity  which 
control  in  aid  of  the  receiver  of  a  foreign  court  who  is  seek- 
ing to  obtain  possession  of  a  fund  should  only  be  suspended 
in  their  operation  in  favor  of  domestic  creditors,  and  that  in- 
asmuch as  the  attaching  creditors  in  the  present  case  are  all 
non-residents  of  the  state,  the  aid  of  the  court  should  have 
been  extended  to  the  receiver  and  denied  the  creditors.  While 
this  position  is  not  without  support,  it  is  not,  in  our  view, 
maintainable. 

Although  non-residents,  the  attaching  creditors  are  prop- 
erly in  our  courts,  pursuing  a  remedy  which  the  statute  con- 
fers upon  foreign  as  well  as  domestic  creditors.  Until  the 
legislature  shall  declare  a  different  policy,  the  rights  of  a 
foreign  creditor  against  the  property  of  a  debtor  must  be  re- 
garded by  the  courts  as  in  all  respects  the  same  as  those  of 
resident  creditors,  so  far  as  respects  proceedings  in  attach- 
ment and  garnishment.  The  rule  which  commends  itself  to 
our  judgment  is  thus  declared:  "Once  properly  in  court  and 
accepted  as  a  suitor,  neither  the  law  nor  court  administering 
the  law  will  admit  any  distinction  between  the  citizen  of  its 
own  state  and  that  of  another.  Before  the  law  and  in  its 
tribunals  there  can  be  no  preference  of  one  over  the  other": 
Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367;  38  Am.  Rep. 
518;  Rhawn  v.  Pearce,  110  111.  350;  51  Am.  Rep.  691;  Warner 
V.  Jaffray,  96  N.  Y.  248;  48  Am.  Rep.  616;  Paine  v.  Lester,  44 
Conn.  196;  26  Am.  Rep.  442.  This  rule  governs  the  more  re- 
cent decisions. 

The  conclusions  above  stated  lead  to  an  affirmance  of  the 
judgment. 

Judgment  affirmed,  with  costs. 


FoREiON  Receivers.  — The  legal  authority  of  receivers  duly  appointed  is 
co-extensive  only  with  the  jurisdiction  of  the  court  by  whom  they  were  ap- 
pointed: Sercomb  v.  Catlin,  128  111.  556;  15  Am.  St.  Rep.  147;  Hmit  v.  Co- 
lumbian Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  692.  A  receiver  appointed  by 
the  court  of  one  state,  for  the  I  n  iifc  of  the  creditors  there,  can  only  sue  in 
another  state  as  such  receiver  oii  the  ground  of  comity;  and  the  principle 
of  comity  will  not  be  so  far  extended  as  to  sustain  a  suit  by  him  to  replevy 
property  of  the  debtor  which  has  been  attached  in  the  latter  state  by  credi- 
tors residing  therein,  notwithstanding  the  fact  that  the  property,  when 
attached,  was  in  the  hands  of  the  receiver:  Humphreya  v.  Hopkins,  81  CaL 
651;  15  Am.  St.  Rep.  76. 
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Kraft  v.  Thomas. 

[123  INDIANA,  513.J 

NsooTiABLB  Instruments  —  Promissory  Note  —  Demand  —  Right  of 
Action.  — An  instrument  in  writing,  worded,  "October  15,  1864.  For 
value  received  of  0.  P.  Coleman,  three  hundred  dollar,  in  full,  with  use 
or  bearer,  waivin  valuation  and  appraisement  laws.  Paid  when  kald  for. 
Edward  Kraft," —  is  a  promissory  note  payable,  generally,  on  demand, 
and  on  which  a  right  of  action  exists  without  demand. 

Negotiablk  Instruments  —  Promissory  Note — Demand  —  Statute  o» 
Limitations.  —  Where  a  promissory  note  is  payable,  generally,  on  de- 
mand, and  on  which  a  right  of  action  accrues  without  demand,  the  stat« 
nte  of  limitations  runs  against  it  from  its  date. 

Limitations  —  Note  on  Which  Demand  is  Necessary.  — If  a  demand  is  a 
condition  precedent  to  the  riglit  to  sue,  it  must  be  made  within  a  rea- 
sonable time,  and  that  is,  within  the  time  limited  by  statute  for  the 
commencement  of  the  action. 

E.  D.  Hartman,  for  the  appellant. 

C.  A.  McClellan,  for  the  appellee. 

Coffey,  J.  This  was  a  suit  by  appellee  against  the  appel- 
lant upon  the  following  instrument  of  writing,  viz.:  — 

"  October  15,  1864. 
"  For  value  received  of  C.  P.  Coleman,  three  hundred  dol- 
lar, in  full,  with  use  or  bearer,  waivin  valuation  and  appraise- 
ment laws.     Paid  when  kald  for.  Edward  Kraft." 

The  complaint  alleges  that  C.  P.  Coleman  died  testate  on 
the  fourth  day  of  March,  1886,  and  that  the  appellee  is  his 
duly  qualified  executor;  that  after  qualifying  as  such  execu- 
tor, he  called  upon  the  appellant  and  presented  said  note,  and 
demanded  payment  thereof,  and  that  the  appellant  promised 
to  pay  the  same  in  a  short  time;  that  he  has  since  failed  and 
refused  to  pay  the  same,  and  that  the  same  is  due  and  re- 
mains unpaid. 

To  this  complaint  the  appellant  filed  the  following  answer: 
"The  defendant,  Edward  Kraft,  for  answer  to  the  plaintiff's 
complaint,  admits  the  execution  of  the  instrument  of  writing 
sued  on  in  this  cause,  but  says  that  the  cause  of  action  set 
forth  in  the  plaintiff's  complaint  did  not  accrue  within  twenty 
years  before  the  death  of  the  plaintiff's  testate,  said  Conrad 
P.  Coleman." 

The  court  sustained  a  demurrer  to  this  answer,  and  the  ap- 
pellant excepted. 

The  correctness  of  this  ruling  is  the  only  question  before  us 
for  consideration. 
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The  appellee  has  not  favored  us  with  a  brief  in  this  cause, 
and  we  are  not  informed  as  to  the  ground  upon  which  the 
court  sustained  the  demurrer  to  this  answer. 

The  instrument  of  writing  set  out  with  the  complaint  is  a 
promissory  note:  Long  v.  Straus,  107  Ind.  94;  57  Am.  Rep.  87; 
Witty  V.  Michigan  Mutual  Life  Ins.  Co.,  123  Ind.  411;  ante^ 
p.  327. 

The  complaint  in  the  cause  proceeds  upon  the  theory  that 
the  note  is  of  such  a  character  that  no  action  could  be  main- 
tained upon  it  unless  such  action  was  preceded  by  a  demand 
of  payment. 

The  answer  above  set  out  proceeds  upon  the  theory  that  an 
action  could  be  maintained  upon  this  note  without  a  previous 
demand,  or  if  a  demand  was  a  condition  precedent  to  a  right 
to  sue,  that  unless  such  demand  was  made  within  the  period 
of  the  statute  of  limitations,  the  right  of  action  was  barred. 

This  note  is  one  payable  generally,  at  no  particular  place, 
on  demand.  On  such  a  note  no  demand  is  necessary  before 
the  commencement  of  an  action  to  recover  the  amount  thereof, 
the  commencement  of  suit  being  a  sufficient  demand:  Brad- 
field  v.  McCormick,  3  Blackf  161;  Fankboner  v.  Fankboner,  20 
Ind.  62;  Burnham  v.  Allen,  1  Gray,  496;  Mercer  v.  Patterson. 
41  Ind.  440. 

A  period  of  more  than  twenty-one  years  elapsed  between 
the  date  of  the  note  in  suit  and  the  death  of  the  payee,  so  that 
if  a  right  of  action  existed  without  a  demand  the  right  was 
barred  at  the  time  of  the  death  of  the  testator;  for  the  statute 
begins  to  run  when  the  right  of  action  accrues:  Wright  v. 
Tichenor,  104  Ind.  185;  Rous  v.  Walden,  82  Ind.  238;  Ware  v. 
State,  74  Ind.  181. 

But  conceding  that  a  demand  was  a  condition  precedent  to 
the  right  to  sue,  still  we  think  the  right  of  action  is  barred,  for 
the  reason  that  the  demand  must  be  made  within  the  period 
of  limitation:  High  v.  Board  etc.,  92  Ind.  580;  Newsom  y. 
Board  etc.,  103  Ind.  526. 

In  the  case  of  High  v.  Board  etc.,  92  Ind.  580,  the  authori- 
ties upon  this  subject  are  collected,  and  this  court,  after  a 
careful  consideration  of  them,  said:  "Although  the  cause  of 
action  did  not  accrue  until  a  demand  was  made,  yet  the  de- 
mand should  have  been  made  within  a  reasonable  period  from 
the  time  it  might  have  been  made.  A  reasonable  time,  in  the 
absence  of  circumstances  justifying  or  excusing  a  longer  delay, 
is  the  time  limited  by  statute  for  the  commencement  of  the 
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action.  If  the  rule  was  otherwise,  a  party,  by  his  own  act  or 
failure  to  act,  could  preclude  the  running  of  the  statute  of  lim- 
itations until  such  time  as  might  suit  his  interest,  convenience, 
or  pleasure  to  put  it  in  motion." 

Guided  by  these  adjudications  we  are  required  to  hold  that 
the  court  erred  in  sustaining  the  demurrer  to  the  answer  now 
under  consideration. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  first  paragraph  of  the  appellant's 
answer,  and  for  further  proceedings  not  inconsistent  with  this 
opinion.  

Promissory  Notes  —  Demand. —  A  promissory  note  payable  on  demand 
is  due  immediately,  without  demand,  and  the  statute  of  limitations  com- 
mences to  run  at  once  from  the  time  of  its  execution:  O'Neil  v.  Magner,  81 
Cal.  631;  15  Am.  St,  Rep,  88,  and  note;  h\xt  sqq  Seward  v.  Hayden,  150  Mass. 
158;  15  Am,  St.  Rep.  183,  The  payee  of  a  demand  note  may  sue  the  maker 
without  any  demand  other  than  that  made  by  the  suit  itself:  Cousins  v.  Part- 
ridge, 79  Cal,  224;  O'Neil  v.  Magner,  81  Cal,  631;  15  Am.  St.  Rep,  88,  and 
note;  note  to  Merritt  v.  Todd,  80  Am.  Dec.  250-254. 
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NxaoTiABLic  Instruments  —  Note  Madk  on  Sunday  —  Ratification. — 
Although  a  note  executed  on  Sunday  is  void,  still  a  payment  mad  t  on  it 
on  a  secular  day  will  be  regarded  as  a  ratification,  and  will  makr  it  valid 
from  that  day. 

Nkootiablb  Instruments — Ratification  of  Illegal  Note  by  Partner  — 
Estoppel.  —  One  who  alleges  that  he  is  the  partner  of  another,  who  has 
ratified  a  void  Sunday  note  by  payment  on  a  secular  day,  is  estopped 
from  denying  the  joint  execution  of  the  note,  in  order  to  effect  the  ratifi> 
cation. 

Neqotiablb  Instruments  —  Ratification  of  Illegal  Note  and  Mobt- 
OAQE  by  Joint  Maker.  —  The  ratification  of  a  void  Sunday  note  and 
mortgage  made  to  secure  the  same,  by  a  payment  made  by  one  of  the  joint 
makers  on  a  secular  day,  operates  as  a  ratification  of  both  instruments  as 
to  all  of  the  joint  makers. 

8alb  of  Machinery  —  Warranty  —  Breach  of  Conditions.  —  Damages 
cannot  be  recovered  by  the  buyer  for  a  breach  of  warranty  in  the  sale  of 
machinery  when  he  has  failed  to  give  notice  of  the  failure  of  the  machin- 
ery to  fill  the  warranty  within  the  time  prescribed  by  the  contract  of  sale, 
and  has  continued  in  its  possession  and  use  after  the  term  prescribed  for 
its  return,  especially  when  by  the  terms  of  the  contract  this  operates  as 
conclusive  evidence  of  the  fulfillment  of  the  warranty  to  the  satisfaction 
of  the  buyer. 

Sale  Conditioned  upon  Settlement  —  Ratification  of  Illegal  Note.  — 
Where  a  contract  for  the  sale  of  machinery  provides  that  the  title  thereto 
shall  not  pass  until  a  settlement  is  concluded  and  accepted  by  the  seller, 
a  ratification  of  an  illegal  note  and  mortgage  given  for  the  purchase  price, 
by  a  partial  payment  made  thereon,  is  equivalent  to  the  settlement  con- 
templated, and  upon  such  ratification  the  title  passes  to  the  purchaser, 
■o  as  to  enable  the  seller  to  maintain  his  action  to  recover  the  remainder 
of  the  purchase  price. 
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Foreclosure  of  chattel  mortgage.  Judgment  against  two 
of  three  defendants  without  foreclosure.  All  parties  appeal, 
the  plaintiffs  first. 

Albert  E.  Clarke  and  0.  H.  Shellenherger^  for  the  appellants. 

/.  W.  Cory  J  for  the  appellees. 

Beck,  J.  1.  The  mortgage  sought  to  be  foreclosed  was 
executed  to  secure  certain  promissory  notes  made  by  defend- 
ants in  consideration  of  a  separator  and  attachments  and  a 
traction  steam-engine  purchased  by  defendants  'from  plain- 
tiffs. The  terms  and  conditions  of  the  contract  of  purchase 
are  expressed  in  an  order  for  the  property  given  by  defendants, 
and  addressed  to  plaintiffs.  Among  other  conditions,  the  order 
contained  the  following:  1.  The  defendants  agreed  to  execute, 
in  security  of  the  purchase-money,  a  chattel  mortgage  upon 
certain  specified  personal  property;  2.  It  was  stipulated  "that 
title  to  the  goods  shall  not  pass  until  settlement  is  concluded 
and  accepted  by  Russell  &  Co."  3.  Other  conditions  are 
in  the  following  language:  "4.  The  above  articles  are  war- 
ranted to  be  of  good  material,  well  made,  and,  with  proper 
management,  capable  of  doing  as  good  work  as  similar  arti- 
cles of  other  manufactures.  If  said  machinery,  or  any  part 
thereof,  shall  fail  to  fill  this  warranty  within  ten  days  of 
first  use,  written  notice  shall  be  given  to  Russell  &  Co., 
Massillon,  Ohio,  and  to  the  party  through  whom  the  ma- 
chinery was  purchased,  stating  wherein  it  fails  to  fill  the  war- 
ranty, and  time,  opportunity,  and  friendly  assistance  given  to 
reach  the  machinery  and  remedy  any  defects.  If  the  defect- 
ive machinery  cannot  then  be  made  to  fill  the  warranty,  it  may 
be  returned  by  the  undersigned  to  the  place  where  received,  and 
another  furnished  on  the  same  terms  of  warranty,  or  money 
and  notes  to  the  amount  represented  by  the  defective  ma- 
chine shall  be  returned,  and  no  further  claim  made  on 
Russell  &  Co.  Continued  possession  or  use  of  the  machine 
after  the  time  named  above  shall  be  conclusive  evidence  that 
the  warranty  has  been  fulfilled  to  the  satisfaction  of  the 
undersigned,  who  agree  thereafter  to  make  no  further  claim 
on  Russell  &  Co.  under  warranty.  In  case  any  casting 
fails  through  defect  in  its  material  during  the  first  se  son, 
such  defective  piece  shall  be  replaced  without  charge,  except 
freight  or  express  charges;  but  on  any  claim  for  replacement 
of  defective  castings,  the  defective  pieces  shall  be  returned 
to  Russell  &  Co.,  or  to  the  dealer  through  whom   the   ma- 
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chinery  was  ordered,  and  shall  clearly  show  the  defects.  De- 
fects or  failure  of  one  part  shall  not  condemn  or  be  grounds 
for  olaiming  renewal  or  for  the  return  of  any  other  part.  It 
is  expressly  agreed  that  this  warranty  shall  not  include' levers, 
nor  will  any  be  replaced  on  account  of  breakage.  All  war- 
ranties to  be  invalid  and  void  in  case  the  machine  is  not  settled 
for  when  delivered,  or  if  this  warranty  is  changed,  whether 
by  erasure,  addition,  or  waiver." 

2.  It  is  shown  by  the  evidence  that  the  machinery  was  de- 
livered to  defendants  upon  this  order  on  the  nineteenth  day 
of  July,  1884,  and  that  upon  the  next  day,  which  was  Sun- 
day, the  notes  and  mortgage  in  suit  were  executed.  The  evi- 
dence tends  to  show  that  the  machinery  did  not  comply  with 
the  warranty;  but  we  find  it  unnecessary  to  find  the  facts  upon 
this  point,  for  reasons  which  will  hereafter  appear.  The  de- 
fendants, while  claiming  that  the  machinery  did  not  comply 
with  the  warranty,  did  not  return  or  offer  to  return  it  until 
the  sixth  day  of  January,  1888,  more  than  two  years  after 
this  action  was  commenced,  and  did  not  give  written  notice 
of  failure  of  the  machinery  to  comply  with  the  warranty 
"  within  ten  days  of  first  use,"  as  provided  for  by  the  condi- 
tions of  the  order  set  out  above.  They  continued  in  posses- 
sion and  use  of  the  machinery  until  long  after  suit  was  brought. 
The  defendants,  or  one  of  them  acting  for  the  other,  made 
payments  upon  the  notes  before  suit  was  commenced.  The 
defendant  A.  E.  Murdock  is  the  wife  of  her  co-defendant 
J.  H.  Murdock.  The  defendants,  in  a  certain  notice,  set  out 
in  the  separate  answers,  describe  themselves  as  constituting 
a  copartnership. 

3.  A  contract  entered  into  on  Sunday  is  void.  But  if  the 
parties  enforce  or  perform  it  on  a  secular  day,  they  will  be  re- 
garded as  ratifying  it,  and  will  be  estopped  from  denying  its 
validity.  It  will  be  regarded  as  valid  from  the  day  of  its 
ratification.  The  ratification  takes  the  place  of  the  execution, 
and  the  contract  becomes  valid  by  reason  of  the  ratification. 
Payment  upon  a  Sunday  note  is  a  ratification.  If  it  be  not 
80  held,  this  result  would  follow:  the  payee  would  receive 
and  hold  money  paid  him  without  consideration.  But  by  the 
act  of  payment  the  maker  recognizes  the  note  as  valid,  and 
assumes  to  peform  its  obligations.  It  becomes  a  valid  obliga- 
tion from  that  day,  and  is  no  longer  void  because  it  is  a  Sun- 
day note:  See  Harrison  v.  Colton,  31  Iowa,  16. 

4.  It  is  insisted  that  A.  E.  Murdock,  the  wife  of  J.  H.  Mur- 
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dock,  did  not  ratify  the  Sunday  contract.  It  is  claimed  that 
she  was  not  a  partner  of  the  other  defendants,  and  therefore 
their  act  of  payment  upon  the  notes  did  not  bind  her  as  a 
ratification  of  the  contract.  But  as  she  sliows  in  her  answer 
that  she  is  a  partner  of  her  co-defendants,  she  will  not  now  be 
permitted  to  deny  it. 

5.  But  if  she  be  not  a  partner  of  the  other  defendants,  she 
jointly  with  them  entered  into  the  contract  for  the  purchase 
of  the  machinery,  and  she  jointly  executed  with  them  the 
notes  and  mortgages.  The  payments  were  made  upon  the 
joint  contracts,  and  she  received  the  benefit  thereof  by 
the  discharge  and  satisfaction  of  the  debt  to  the  extent  of 
the  payment.  The  payments  will  be  presumed  to  have  been 
made  with  her  approbation,  as  they  operate  for  her  benefit, 
discharging  the  debt  pro  tanto,  and  therefore  satisfying  the 
claim  based  upon  the  original  contract  of  parchase,  on  which 
she  is  liable  if  the  notes  and  mortgage  are  held  void  as  Sun- 
day contracts. 

6.  The  payment  of  a  part  of  the  debt,  whether  the  payment 
was  made  and  applied  upon  the  notes  or  mortgage,  is  a  ratifi- 
cation of  both  instruments.  Both  are  but  incidents  of  the 
debt,  and  the  satisfaction  of  the  debt  will  discharge  both.  So 
payment  upon  the  debt  will  discharge  pro  tanto  both  instru- 
ments, and  therefore  operate  as  a  ratification  for  both. 

7.  Defendants,  on  a  counterclaim,  seek  to  recover  damages 
for  the  breach  of  warranty  of  the  machinery  found  in  their 
order.  They  did  not  give  notice  of  the  failure  of  the  machin- 
ery to  fill  the  warranty  within  the  time  prescribed  in  the 
contract,  and  continued  its  possession  and  use  after  the  term 
for  its  return  prescribed  in  the  contract  of  the  parties.  This, 
by  the  terms  of  the  contract,  operates  as  conclusive  evidence 
of  the  fulfillment  of  the  warranty  to  the  satisfaction  of  the 
defendants.  This  condition  cannot  be  disregarded,  but  must 
be  enforced.  Under  it  the  defendants  can  set  up  no  claim 
for  a  breach  of  the  warranty:  Bnyliss  v.  Hennessey,  54  Iowa, 
11;  Wendall  v.  Osborne,  63  Iowa,  lOOj  Upton  Mfg.  Co.  v. 
HuiskCj  69  Iowa,  557. 

8.  A  condition  of  the  order  above  set  out  is  to  the  effect 
that  the  title  to  the  machinery  shall  not  pass  "  until  a  settle- 
ment is  concluded  and  accepted  by  defendant."  We  under- 
stand that  the  settlement  contemplated  pertains  to  the 
transaction  upon  the  order,  and  the  giving  of  notes  and  mort- 
gage for  the  purchase-money.     Counsel  for  defendants  insist 
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that  as  the  notes  and  mortgage  were  illegal  because  thejr 
were  contracts  made  on  Sunday,  there  was  no  "  settlement " 
for  the  machinery,  and  title  thereof  remained  in  plaintiffs, 
and  their  only  remedy  is  to  recover  the  property,  and  they 
therefore  cannot  maintain  this  action  to  recover  its  price. 
The  ready  answer  to  this  position  is,  that  by  the  ratification 
of  the  Sunday  contracts,  they  became  valid,  and  were  then 
the  settlement  contemplated,  and  thereupon  the  title  of  the 
property  passed  to  defendants. 

9.  It  is  argued  that  the  ratification  of  the  notes  and  mort- 
gage in  effect  ratified  the  settlement.  This  is  doubtless  cor- 
rect. From  this  position  counsel  argue  that  defendant's  claim 
for  damages,  on  the  ground  of  the  breach  of  warranty,  must 
be  sustained.  We  fail  to  see  any  force  in  the  argument.  The 
warranty  does  not  arise  upon  the  notes  and  mortgage,  the 
contracts  ratified,"  but  upon  the  order,  the  original  contract  of 
purchase.  It  was  not  a  Sunday  contract,  and  its  validity  was 
not  affected  by  any  other  cause.  It  did  not  need  ratification, 
and  in  fact  was  not  ratified,  but  from  the  first  was  valid.  As 
we  have  pointed  out,  defendants  cannot  recover  damages  be- 
cause of  the  failure  of  the  machinery  to  comply  with  the  war- 
ranty, for  the  reason  that  they  did  not  give  the  notice  in  the 
time  prescribed  in  the  contract,  and  retained  possession  of  the 
property  after  it  should  have  been  returned,  under  the  terms 
of  the  contract. 

10.  It  is  our  conclusion  that  plaintiffs  ought  to  recover 
against  all  the  defendants  upon  the  notes,  that  the  mortgages 
in  suit  ought  to  be  foreclosed,  and  that  defendants  cannot  re- 
cover upon  their  counterclaims  or  cross-petition.  The  cause 
will  be  remanded  to  the  court  below  for  a  decree  in  accord 
with  these  conclusions,  or  at  the  plaintiffs'  election,  such  a 
decree  will  be  entered  in  this  court. 

Modified  and  affirmed. 


Promissory  Notes  —  Sunday.  —  Promissory  notes  made  on  Sunday 
are  void,  unless  they  are  subsequently  ratified:  Bosley  v.  McAllister,  13  lud. 
565.  A  note  made  on  Sunday,  being  invalid  as  between  the  parties,  is 
not  made  valid  by  a  subsequent  promise  to  pay  it:  Pope  v.  Linn,  50  Me.  83. 
Contra,  Goss  v.  Whitney,  27  Vt.  272.  But  where  a  note  made  on  Sunday  waa 
given  to  an  agent  to  be  delivered  to  the  payee,  and  the  agent  afterwards  deliv- 
ered it,  it  was  decided  that  the  maker,  by  subsequently  promising  to  pay  it, 
thereby  ratified  the  note:  Clough  v.  Daok,  9  N.  H.  500. 

Contracts —  Sunday.  —  As  to  the  validity  of  contracts  made  on  Sunday, 
and  their  subsequent  ratification,  see  note  to  Coleman  v.  Henderson,  12  Am. 
Dec  292-294. 
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Porter  v.  Powell. 

[79  Iowa,  151.] 

Parent  and  Child  —  'DtrTT  o»  Parent  to  Support  Minor  Child.  — It  is 
the  legal  as  well  as  the  moral  duty  of  parents  to  furnish  necessary  sup- 
port to  their  children  during  minority;  but  a  parent  cannot  be  charged 
for  necessaries  furnished  by  a  stranger  for  his  minor  child,  except  upon 
an  express  or  implied  promise  to  pay  for  the  same.  Siich  promise  may, 
however,  be  inferred  on  the  grounds  of  the  legal  duty  imposed. 

Parent  and  Child  —  Father's  Liability  for  Medical  Services  to  Ehan- 
CIPATED  Minor  Child.  —  A  father  whoso  daughter  ia  at  service  away 
from  home,  under  a  limited  emancipation,  and  controlling  her  own  wages, 
is  liable  for  the  services  of  a  physician  called  by  her  during  a  dangerous 
illness,  although  such  parent  has  not  furnished  nor  agreed  to  furnish 
her  with  means  of  support  during  emancipation,  nor  known  of,  con- 
sented to,  or  procured  the  services  of  such  physician.  He  is  liable  for 
the  services  as  necessaries  furnished  the  daughter. 

Action  to  recover  the  value  of  professional  services.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

W.  W.  Cardell  and  R.  S.  Barr,  for  the  appellant. 

Parsons  and  Perry^  and  D.  W.  Wooden^  for  the  appellee. 

Given,  J.  1.  Appellant's  contention  is,  that  the  obligation 
of  parents  to  support  their  minor  children  is  only  a  moral  one, 
and  is  not  enforceable,  in  the  absence  of  statute  or  promise;  that 
such  promise  is  not  to  be  implied  from  mere  moral  obligation, 
nor  from  the  statute  providing  for  the  reimbursement  of  the  pub- 
lic; and  that  an  omission  of  duty  from  which  a  jury  may  find  a 
promise  by  implication  of  law  must  be  a  legal  duty,  capable  of 
enforcement  by  process  of  law.  At  first  glance,  this  view  of  the 
law  sems  opposed  to  our  natural  sense  of  justice;  yet  it  is  not 
without  support  in  the  authorities.  Such  is  held  to  be  the  law 
in  New  Hampshire  and  Veirmont:  See  Kelley  v.  Davis,  49 
N.  H.  187;  6  Am.  Rep.  499;  Farmington  v.  Jones,  36  N.  H.  271; 
Gordon  v.  Potter,  17  Vt.  348.  A  different  doctrine  has  long 
since  been  held  in  this  state.  In  Dawson  v.  Dawson,  12  Iowa, 
513,  this  court  held  that  "the  duty  of  the  parent  to  maintain 
his  offspring  until  they  attain  the  age  of  maturity  is  a  perfect 
common-law  duty."  In  Johnson  v.  Barnes,  69  Iowa,  641,  which 
was  an  action  by  the  mother,  who  had  been  divorced,  against 
the  father,  for  support  furnished  their  children,  the  court  says: 
"As  there  was  no  promise,  the  question  to  be  determined  is, 
whether  one  can  be  inferred  in  favor  of  a  wife  who  supports 
her  child,  as  against  her  husband  who  has  witliout  cause 
abandoned  her  and  his  child.     The  obligation  of  parents  to 
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support  their  children  at  common  law  is  somewhat  uncertain, 
ill-defined,  and  doubtful.     Indeed,  it  has  been  said  that  there 

is  no  such  obligation But  we  are  not  prepared  to  say  that 

this  rule  has  been  adopted  in  this  country,  and  it  should  be 
conceded,  we  think,  that,  independent  of  any  statute,  parents 
are  bound  to  contribute  to  the  support  of  their  minor  children, 
and  that  such  obligation  rests  mainly  on  the  father,  in  the 
absence  of  a  statute,  if  of  sufficient  ability;  and  that,  in  favor 
of  a  third  person  who  supports  a  child,  a  promise  to  pay  may 
and  should  be  inferred  on  the  ground  of  the  legal  duty  im- 
posed." In  Van  Valkinhurgh  v.  Watson,  13  Johns.  480,  7  Am. 
Dec.  395,  it  is  said:  "A  parent  is  under  a  natural  obligation 
to  furnish  necessaries  for  his  infant  children;  and  if  the  paren.t 
neglect  that  duty,  any  other  person  who  supplies  such  neces- 
saries is  deemed  to  have  conferred  a  benefit  on  the  delinquent 
parent,  for  which  the  law  raises  an  implied  promise  to  pay  on 
the  part  of  the  parent."  In  5  Wait's  Actions  and  Defenses 
50,  the  author  says:  "The  duty  of  parents  to  support,  protect, 
and  educate  their  offspring  is  founded  upon  the  nature  of  the 
connection  between  them.     It  is  not  only  a  moral  obligation, 

but  it  is  one  which  is  recognized  and  enforced  by  law 

In  order  to  hold  the  person  liable  in  any  case  for  goods  fur- 
nished, either  actual  authority  for  the  purchase  must  be  shown, 
or  circumstances  from  which  such  authority  may  be  implied. 
....  The  legal  obligation  of  parents  in  respect  to  support 
extends  only  to  those  things  which  are  necessary;  and  if  a 
parent  refuses  or  neglects  to  provide  such  things  for  his  child, 
and  the}'  are  supplied  by  a  stranger,  the  law  will  imply  a 
promise  on  the  part  of  the  parent  to  pay  for  them."  Without 
further  citation  of  authorities,  we  announce  as  our  conclusions 
that  it  is  the  legal  as  well  as  moral  duty  of  parents  to  furnish 
necessary  support  to  their  children  during  minority;  that  a 
parent  cannot  be  charged  for  necessaries  furnished  by  a  stranger 
for  his  minor  child,  except  upon  an  express  or  implied  prom- 
ise to  pay  for  the  same,  and  that  such  promise  may  be  inferred 
on  the  grounds  of  the  legal  duty  imposed. 

2.  It  is  further  contended  on  behalf  of  appellant  that  the 
facts  certified  show  an  emancipation  of  his  daughter,  such  as 
as  to  relieve  him  from  liability  for  the  services  sued  for;  that 
support  and  services  are  reciprocal  duties,  and  if  one  is  with- 
held, the  other  may  be  withdrawn.  Parents  are  entitled  to  the 
care,  custody,  control,  and  services  of  their  children  during 
minority.     To  emancipate  is  to  release;  to  set  free.     It  need 
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not  be  evidenced  by  any  formal  or  required  act.  It  may 
be  proven  by  direct  proof,  or  by  circumstances.  To  free 
a  cliild,  for  all  the  period  of  minority,  from  care,  cus- 
tody, control,  and  service,  would  be  a  general  emancipation; 
but  to  free  him  from  only  a  part  of  the  period  of  minority,  or 
from  only  a  part  of  the  parent's  rights,  would  be  limited.  The 
parent,  having  the  several  rights  of  care,  custody,  control,  and 
service  during  minority,  may  surely  release  from  either  with- 
out waiving  his  right  to  the  other,  or  from  a  part  of  the  time 
without  waiving  as  to  the  whole.  A  father  frees  his  son  from 
service.  That  does  not  waive  the  right  to  care,  custody,  and 
control,  so  far  as  the  same  can  be  exercised  consistently  with 
the  right  waived.  He  frees  his  son  of  eighteen  from  services 
for  one  year.  That  does  not  waive  the  right  to  his  services 
after  the  year;  and  if  the  waiver  has  been  for  an  indefinite 
period,  the  parent  may  assert  his  right  to  the  services  of  the 
child  at  any  time  within  the  period  of  minority,  subject  to 
the  rights  of  those  who  have  contracted  with  the  child  on  the 
strength  of  the  waiver  as  to  services.  In  the  law  of  contracts, 
where  a  father  expressly  or  impliedly,  by  his  conduct,  waives 
his  right  generally  to  the  services  of  a  minor  child,  such  child 
is  said  to  be  emancipated.  The  child  may  sue,  under  such 
circumstances,  on  such  contracts  as  are  made  with  him  for 
his  services:  Nightingale  v.  Withington^  15  Mass.  272;  8  Am. 
Dec.  101;  McCoy  v.  Huffman,  8  Cow.  84;  Stiles  v.  Granville^  6 
Cush.  458;  Schouler  on  Domestic  Relations,  sec.  267.  There 
is  nothing  in  these  authorities,  nor  any  reason,  against  the 
view  expressed,  that  emancipation  may  be  general  or  limited. 
There  is  no  direct  evidence  as  to  the  purpose  of  the  defendant 
with  respect  to  his  daughter;  but  we  are  to  say,  from  the  cir- 
cumstances shown,  whether  they  evidence  either  a  general  or 
limited  emancipation.  The  case  oi  Everett  v.  Sherfey,  1  Iowa, 
358,  is  relied  upon.  That  was  an  action  to  recover  damages 
of  the  defendant  for  having  harbored  and  retained  the  plain- 
tiff's minor  son  in  his  employ.  The  issues  and  circumstances 
were  quite  different  from  those  certified  in  this  case.  The 
court  says:  "There  could  be  no  such  harboring  as  would  ren- 
der the  defendant  liable  to  the  father  in  this  action,  if  the  son 
was  in  truth  emancipated;  and  if  the  son  was  not  emanci- 
pated, it  will  still  be  a  question  whether  there  was  such  har- 
boring as  renders  the  defendant  liable.  By  'emancipation,' 
in  this  connection,  we  undertand  such  act  of  the  father  as  sets 
the  son  free  from  his  subjection,  and  gives  him  the  capacity  of 
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managing  his  own  affairs  as  if  he  was  of  age."  The  following 
is  given  as  a  condensed  statement  of  the  facts:  "In  the  spring 
or  summer  of  1852,  plaintiff's  son,  a  minor  of  the  age  of  seven- 
teen, went  to  reside  at  defendant's  house,  and  was  then  and 
afterwards  employed  by  him  as  a  hired  hand  for  over  one 
year,  the  defendant  paying  the  son  full  wages  for  his  services. 
In  February,  1853,  plaintiff  sued  defendant  to  recover  for  the 
services,  in  which  suit  the  judgment  was  for  the  defendant. 
The  son  was  of  a  dissatisfied  and  roving  disposition,  careless 
and  improvident  in  his  habits,  not  under  parental  control,  and, 
either  through  Avillfulness  or  negligence,  had  not  received  the 
education  proper  for  a  person  of  his  age  and  condition.  In 
December,  1851,  a  misunderstanding  arose  between  the  parent 
and  the  child,  which  resulted  in  the  son's  leaving  home,  and 
residing  and  working  at  various  places  before  he  went  into 
the  defendant's  service.  After  said  December,  1851,  the 
father  did  not,  apparently,  have  or  exercise  the  proper  and 
necessary  control  and  authority  over  the  said  minor  that  a 
parent  of  a  well-regulated  family  ought  and  should  exercise, 
and  permitted  and  sanctioned  the  hiring  out  of  said  minor  at 
various  places,  and  at  different  employments,  away  from  home; 
but  who  made  the  contracts  or  received  the  pay  is  not  stated 
nor  proven.  The  father  had  also  stated  that  he  had  no  con- 
trol over  his  son,  and  had  in  some  instances  waived  his 
authority  over  him.  It  also  appears  that  on  the  11th  of  Sep- 
tember, 1852,  the  plaintiff,  by  publication  in  a  newspaper, 
forewarned  all  persons  from  crediting  his  said  son  on  his  ac- 
count, avowing,  also,  therein  that  he  would  pay  no  debts  of 
his  contracting,  and  that  he  would  not  fulfill  any  contracts  or 
pay  debts  entered  into  by  him."  The  court  says:  "From 
these  circumstances,  to  mention  none  others,  we  think  the 
court  might  fairly  conclude  there  was  a  manumission  or  eman- 
cipation up  to  the  time  above  stated,  and  that  there  was  no 
liability  for  giving  the  son  shelter,  residence,  and  a  home.  At 
least  we  think  it  so  fairly  deducible  from  the  facts  that  we 
should  not  disturb  the  conclusion." 

The  circumstances  disclosed  in  this  case  are  these:  The 
defendant's  daughter,  at  the  age  of  fourteen,  went  to  reside 
away  from  her  father's  house,  at  a  place  thirty  miles  distant, 
where  for  three  years  she  contracted  for,  earned,  and  controlled 
her  own  wages,  and  provided  herself  with  clothing,  her  father 
consenting  thereto,  he  not  furnishing,  or  agreeing  to  furnish, 
her  with  any  money  or  means  of  support;   that  while  thus 
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absent,  she  was  dangerously  attacked  with  typhoid  fever,  and 
at  her  request  was  attended  by  the  plaintifiF,  as  her  physician, 
from  day  to  day,  for  a  period  of  twenty-one  days,  which  ser- 
vices were  rendered  without  the  procurement,  knowledge,  or 
consent  of  the  defendant.  These  circumstances  are  widely 
different  from  those  in  Everett  v.  Sherfey,  1  Iowa,  358.  Here 
there  was  no  disagreement  that  resulted  in  the  daughter  leav- 
ing home;  no  want  or  waiver  of  parental  authority;  no  dissat- 
isfied and  roving  disposition;  no  statement  by  the  father  that 
he  had  no  control  over  his  daughter;  and  no  publication  by 
the  father  notifying  persons  not  to  credit  her  on  his  account. 
The  circumstances  disclosed  in  this  case  are  such  as  are  of 
frequent  occurrence  in  this  country.  Parents,  either  from 
necessity,  or  from  a  desire  to  teach  their  children  to  be  indus- 
trious and  self-supporting,  emancipate  them  from  service  for 
a  definite  or  indefinite  time,  without  any  intention  of  thereby 
releasing  their  right  to  exercise  care,  custody,  and  control  over 
the  child.  The  obligation  of  parents  to  support  their  minor 
children  does  not  arise  alone  out  of  the  duty  of  the  child  to 
serve.  If  so,  those  who  are  unable  to  render  service  because 
of  infancy,  sickness,  or  accident — who,  most  of  all  others, 
need  support — would  not  be  entitled  to  it.  Blackstone,  in 
his  commentaries  (vol.  1,  p.  446),  says:  "The  duty  of  pa- 
rents to  provide  for  the  maintenance  of  their  children  is  a 
principle  of  natural  law,  —  an  obligation,  says  Puffendorf, 
laid  on  them,  not  only  by  Nature  herself,  but  by  their  own 
proper  act  in  bringing  them  into  the  world;  for  they  would  be 
in  the  highest  manner  injurious  to  their  issue  if  they  only  gave 
their  children  life  that  they  might  afterwards  see  them  perish. 
By  begetting  them,  therefore,  they  have  entered  into  a  volun- 
tary obligation  to  endeavor,  so  far  as  in  them  lies,  that  the  life 
which  they  have  bestowed  shall  be  supported  and  preserved. 
And  thus  the  children  will  have  the  perfect  right  of  receiving 
maintenance  from  their  parents."  This  obligation  to  support 
is  not  grounded  on  the  duty  of  the  child  to  serve,  but  rather 
upon  the  inability  of  the  child  to  care  for  itself  It  is  not  only 
a  duty  to  the  child,  but  to  the  public.  The  d  ties  extend  only 
to  the  furnishing  of  necessaries.  What  are  necessaries  must 
be  determined  by  the  facts  in  each  case.  The  law  has  fixed 
the  age  of  majority;  and  it  is  until  that  age  is  attained  that 
the  law  presumes  the  child  incapable  of  taking  care  of  itself, 
und  has  conferred  upon  the  parent  the  right  to  care,  custody, 
control,  and  services,  with  the  duty  to  support. 
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3.  There  being  no  direct  evidence  as  to  the  purposes  of  the 
defendant  with  respect  to  his  daughter,  we  are  to  say  with 
what  intention  he  consented  to  his  daughter's  going  and  re- 
maining away  frona  his  home  as  she  did.  That  he  intended 
she  should  control  her  own  earnings,  at  least  until  such  time 
as  he  should  declare  otherwise,  is  evident;  but  that  it  was  ever 
his  intention  that  if,  by  sickness  or  accident,  she  should  be 
rendered  unable  to  support  herself,  he  would  not  be  responsi- 
ble to  those  who  might  minister  to  her  actual  necessities,  we 
do  not  believe.  Such  an  inference  from  these  facts  would  be 
a  discredit  to  any  father.  In  our  view,  there  was,  at  most» 
but  a  partial  emancipation,  —  an  emancipation  from  service 
for  an  indefinite  time.  The  father  had  a  right  at  any  time  to 
require  the  daughter  to  return  to  his  home  and  service;  and 
she  had  a  right  at  any  time  to  return  to  his  service,  and  to 
claim  his  care,  custody,  control,  and  support.  There  was  no 
such  an  emancipation  as  exempted  the  father  from  liability 
for  actual  necessaries  furnished  to  his  daughter.  In  view  of 
the  legal  as  well  as  the  moral  duty  of  appellant  to  furnish 
necessary  support  to  his  daughter  during  minority,  and  espe- 
cially when  unable,  from  infancy,  disease,  or  accident,  to  earn 
her  own  necessary  support,  we  think  he  may  well  be  under- 
stood as  promising  payment  to  any  third  person  for  actual 
necessaries  furnished  to  her.  As  already  stated,  what  are 
necessaries  must  be  determined  from  the  facts  of  each  case. 
What  would  be  necessary  support  to  a  child  in  sickness  would 
not  be  necessary  in  health.  The  services  sued  for  were  evi- 
dently necessary  for  the  support  and  well-being  of  the  defend- 
ant's daughter.  As  we  have  seen,  he  had  not  relieved  himself 
from  the  duty  to  furnish  her  such  support,  and,  from  his  obli- 
gation to  do  so,  may  be  presumed  to  have  promised  payment 
to  any  one  who  did  furnish  it  in  his  absence.  Our  conclusion 
•is,  that  the  judgment  of  the  district  court  should  be  affirmed. 

Beck,  J.,  dissented  from  the  conclusion  reached  by  the  majority.  In  his 
opinion,  the  partial  emancipation  shown  relieved  the  child  of  subjection  to 
the  parent,  and  bestowed  upon  her  the  capacity  to  manage  her  own  affairs  as 
if  she  were  of  age,  and  relieved  the  parent  of  ail  legal  obligation  for  her  sup- 
port, under  the  rule  that  the  parent  is  bound  neither  by  the  common  law  nor 
by  statute  to  support  his  children  who  are  of  age;  citing  Everett  v.  Sherfey,  1 
Iowa,  358;  Monroe  Connty  v.  Teller,  51  Iowa,  670;  Blachley  v.  Laba,  63  Iowa, 
22;  Schouler  on  Domestic  Relations,  sees.  267,  268.  The  doctrines  laid  down 
in  the  majority  opinion  as  to  the  liability  of  the  father  for  the  support  of  his 
minor  child  upon  a  promise  express  or  implied,  as  well  as  upon  other  points 
of  law,  are  dissented  from,  and  Dawson  v.  Dawion,  12  Iowa,  512,  Johnson  v. 
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Barnes,  69  Iowa,  641,   Schonler  on  Domestic  Relations,  sec.  236,  cited  in 
support. 

Parent  awd  Child  —  Duty  op  Parent  to  Support  Child.  —  A  father 
is  tinder  legal  obligation  to  support  his  minor  child:  Miller  v.  Wallace,  76 
Ga.  479;  2  Am.  St.  Rep.  48;  Oilley  v.  Gilley,  79  Me.  292;  1  Am.  St  Rep. 
307,  and  note. 


Kbid,  Murdook,  and  Fisher  v.  Cowduroy. 

[79  Iowa.  169. J 
Sales — Insolvency  of  Purchaser  —  Fraud. — Where  the  supposed  sol- 
vency of  the  purchaser  is  a  material  inducement  to  a  sale  of  goods,  and 
he  makes  false  and  fraudulent  representations  in  regard  to  it,  upon  which 
the  vendor,  not  knowing  the  truth,  relies  in  efifectiug  the  sale,  the  latter 
may  rescind  it  as  fraudulent,  without  proof  that  the  purchaser  did  not 
intend  to  pay  for  the  goods  when  he  bought  them. 

C..E.  Richards,  T.  J.  Hysham,  and  Smith,  Havl,  and  McCahCf 
for  the  appellants. 

J.  M.  Junkin  and  S.  McPherson,  for  the  appellees. 

Robinson,  J.  Defendant  H.  W.  Cowduroy  was  engaged  in 
the  grocery  business  at  Red  Oak  from  August,  1887,  to  the 
fifteenth  day  of  October,  1888.  During  that  time  he  purchased 
goods  of  plaintiff.  On  the  twenty-first  day  of  August,  the 
twenty -ninth  day  of  September,  and  the  sixth  day  of  October, 
1888,  the  plaintiffs  shipped  from  Chicago  to  H.  W.  Cowduroy, 
at  Red  Oak,  on  his  order,  the  property  in  controversy,  consist- 
ing of  merchandise  of  the  value  of  $371.73.  The  property  was 
received  and  placed  in  stock,  but  the  purchase  price  is  unpaid. 
On  the  fifteenth  day  of  October,  1888,  H.  W.  Cowduroy  executed 
to  his  father-in-law,  the  defendant  L.  Kirscht,  a  chattel  mort- 
gage on  his  stock  of  goods  and  other  property,  to  secure  notes 
amounting  in  the  aggregate  to  $5,350,  besides  interest.  On 
the  same  day  he  executed  a  mortgage  to  the  Fabyon  Knife 
Company  for  a  considferation  of  $237.62,  and  also  a  third 
mortgage,  which  covered  his  stock  in  trade  and  other  prop- 
erty, to  his  father,  the  defendant  William  Cowduroy,  to  secure 
"  the  payment  of  two  promissory  notes  which  amounted  to 
$2,000,  besides  interest.  A  mortgage  on  real  estate  was  also 
executed  in  favor  of  the  father  at  the  same  time,  apparently  to 
secure  the  same  indebtedness.  This  action  was  commenced 
on  the  seventeenth  day  of  October,  1888,  to  recover  the  goods 
in  controversy,  on  the  ground  that  they  were  obtained  by  H. 
W.  Cowduroy  through  his  false  and  fraudulent  representations, 
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made  with  intent  to  defraud  the  plaintiflfs.  They  claim  that 
when  the  goods  were  ordered,  shipped,  and  received  by  H.  W. 
Cowduroy  he  was,  and  for  a  long  time  had  been,  insolvent, 
and  was  unable  to  pay  for  the  goods;  that  he  knew  that  fact 
when  he  ordered  and  received  the  goods;  that  he  ordered  them 
with  the  intent  not  to  pay  for  them,  but  to  defraud  the  plain- 
tiffs; that  he  concealed  his  insolvency  and  inability  to  pay 
for  the  goods,  and  his  intent  to  defraud;  tliat  they  sold  and 
shipped  the  goods,  relying  on  his  solvency  and  good  faith,  and 
not  knowing  of  his  insolvency  nor  of  his  fraudulent  intent;  that 
before  bringing  this  suit  they  rescinded  their  contract  of  sale 
in  consequence  of  the  facts  aforesaid,  and  are  now  the  owners 
of  the  goods.  It  is  conceded  by  appellees  that  the  mort- 
gages to  Kirscht  and  William  Cowduroy  were  given  for  ante- 
cedent debts,  and  that  the  mortgagees  were  not  purchasers  for 
value,  without  notice,  but  that  they  took  only  the  title  which 
the  mortgagor  had  to  give,  and  that  if  plaintiffs  are  entitled 
to  recover  as  against  him,  they  are  also  entitled  to  recover  as  to 
the  mortgagees. 

1.  The  seventh  paragraph  of  the  charge  to  the  jury  is  as  fol- 
lows: "Where  the  buyer  of  goods,  at  the  time  of  or  before  the 
purchase,  for  the  purpose  of  inducing  the  seller  to  part  with  his 
goods  on  credit,  makes  a  material  representation  to  the  seller  as 
to  his  financial  condition,  which  representation  is  in  fact  false, 
and  known  by  the  buyer  to  be  false  when  made,  and  which 
the  seller  relies  upon  in  making  the  sale,  and  it  is  also  shown 
that  the  buyer  at  the  time  intended  by  the  representations  to 
defraud  the  seller  by  not  paying  for  the  goods,  such  transac- 
tion would  be  fraudulent  on  the  part  of  the  buyer,  and  the 
Beller  could  rescind  the  contract,  and  recover  back  the  goods." 
The  same  rule  was  substantially  given  in  other  portions  of 
the  charge,  so  framed  as  to  meet  the  facts  of  the  case.  Appel- 
lants complain  of  the  charge,  on  the  ground  that,  to  recover, 
they  were  required  to  show,  not  only  that  the  buyer  made 
false  and  fraudulent  representations  as  to  his  solvency,  upon 
which  plaintiffs  relied,  but  also  that  he  did  not  intend  to  pay 
for  the  goods  when  he  ordered  them.  The  insolvency  of  the 
buyer  wlien  the  goods  were  ordered  does  not  seem  to  be  seri- 
ously questioned.  There  can  be  no  doubt  that  the  burden 
imposed  by  the  charge  of  the  court  is  as  claimed  by  the  ap- 
jpellantg,  and  we  are  required  to  determine  whether  a  correct 
rule  of  law  was  announced.  As  a  general  rule,  fraud  in  the 
sale  <rf  personal  property  entitles  the  party  injured  thereby  to 
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rescind  the  contract  of  sale:     Story  on  Sales,  sees.  379,  420, 
445  a;  1  Benjamin  on  Sales,  sec.  636.     It  is  contended  by  ap- 
pellees that  the  charge  is  supported  by  the  opinion  in  Hough- 
taling  v.  Hills,  59  Iowa,  287.    In  that  case  the  petition  alleged 
that  the  buyer  was  hopelessly  insolvent  when  be  purchased 
the  goods,  and  unable  to  pay  for  them;  that  he  knew  that 
fact;  that  he  knew  the  sellers  did  not  know  it;  and  that  they 
would  not  have  made    the  sale  had  they  been  aware  of  it. 
But  it  was  not  alleged  tbat  the  sellers  were  misled  or  deceived 
by  any  act  or  representation  of  the  buyer.  The  question  really 
involved  in  the  case  was,  whether  the  failure  of  the  buyer  to 
disclose  his  real  financial  condition   was  a  fraud  upon  the 
seller;  and  the  effect  of  the  opinion  is  to  hold  that  it  was  not, 
and    that  inasmuch  as  the  petition    did    not  show  that  the 
goods  were  purchased  with  the  specific  intent  not  to  pay  for 
them,  it  did  not  state  a  cause  of  action.     It  did  not  decide 
that  false  and  fraudulent  representations  as  to  solvency  made 
on  the  part  of  the  buyer,  and  relied  upon  by  the  seller,  would 
not  be  sufficient  ground  to  authorize  the  rescinding  of  the  sale. 
Mere  silence,  where  the  person  is  under  no  obligation  to  speak, 
is  not  a  legal  fraud:  1  Benjamin  on  Sales,  sec.  640;  Story  on 
Sales,  sec.  174.     The  cases  of  Talcott  v.  Henderson,  31  Ohio 
St.  162,  27  Am.  Rep.  501,  Nichols  v.  Pinner,  18  N.  Y.  297, 
and  Garbutt  v.  Bank,  22  Wis.  390,  are  in  point.     But  where 
goods  are  sold  there  is  a  promise  expressed  or  implied  on  the 
part  of  the  buyer  to  pay  for  them;  and  the  seller  has  a  right 
to  rely  upon  the  presumption  that  the  buyer  intends  to  per- 
form his  obligations  by  making  payment.     Therefore  if  the 
latter  entertains  a  secret  intent  to  not  make  payment,  that 
intent,  and  his  failure  to  disclose  it,  constitute  such  a  fraud  as 
will  entitle  the  seller  to  rescind  the  sale:  Oswego  Starch  Fac' 
tory  V.  Lendrum,b7  Iowa,  581;  42  Am.  Rep.  53;  Lindauer  v. 
Hay,  61  Iowa,  665;  Nichols  v.  Michael,  23  N.  Y.  266;  Henne- 
quin  V.  Naylor,  24  N.  Y.  140;  Dow  v.  Sanborn,  3  Allen,  182; 
Belding  v.  Frankland,  8  Lea,  67;  41  Am.  Rep.  631.     See  also 
Lee  V.  Simmons,  65  Wis.  526;  Donaldson  v.  Farwell,  93  U.  S. 
631.     The  supposed  solvency  of  the   purchaser  is  usually  a 
material  inducement  to  the  sale  of  goods;  and  where  it  is,  and 
the  purchaser  makes  false  and  fraudulent  representations  in 
regard  to  it,  upon  which  the  vendor,  not  knowing  the  truth, 
relies,  in  effecting  the  sale,  it  may  be  rescinded  by  the  vendor 
as  fraudulent.     The  charge  of  the  court  under  consideration 
was  erroneous  in  requiring  plaintiffs  to  prove  two  material 
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facts,  when  proof  of  one  was  sufficient  to  enable  them  to 
recover.  There  was  evidence  which  tended  to  show  that  H. 
W.  Cowduroy  was  insolvent  when  he  ordered  the  goods;  that 
he  must  have  known  that  fact,  and  that  he  would  be  unable 
to  pay  for  them;  and  also  that  he  made  false  representations 
in  regard  to  his  assets  and  liabilities,  for  the  purpose  of  ob- 
taining credit,  which  were  relied  upon  by  plaintiffs  in  making 
the  sales;  and  that  they  were  made  to  a  commercial  agency, 
which  was  engaged  in  the  business  of  furnishing  to  plaintiffs 
and  others  information  in  regard  to  the  financial  standing  of 
business  men  throughout  the  country.  The  charge  may  there- 
fore have  been  prejudicial. 

2.  Appellants  complain  of  the  refusal  of  the  district  court 
to  give  an  instruction  to  the  jury  which  was  asked  by  them. 
There  was  no  error  in  the  refusal.  The  instruction  was  based 
in  part  upon  assumed  facts,  of  which  there  was  no  evidence, 
and  omitted  an  essential  element  in  reciting  facts  which  would 
constitute  fraud  sufhcientto  authorize  the  rescission  of  the  sale. 

3.  Other  questions  are  discussed  by  counsel,  but  as  they 
are  not  likely  to  arise  on  another  trial,  need  not  be  determined. 
For  the  errors  specified,  the  judgment  of  the  district  court  is 
reversed.  

Rescission  of  Sales  for  Fraud  in  Purchase  on  Credit. — This  sub- 
ject has  received  attention  in  notes  to  Thurston  v.  Bltnchard,  33  Am.  Dec. 
709-711,  and  Talcott  v.  Henderson,  27  Am.  Rep.  50i-506.  In  addition  to  and 
in  accordance  with  what  is  there  said,  and  in  view  of  the  later  decisions,  it 
may  be  added,  that  representations  of  his  solvency  made  by  a  buyer  as  a 
basis  of  credit,  and  known  by  him  to  be  willfully  false,  and  but  for  which  the 
sale  would  not  have  been  made,  are  fraudulent,  and  entitle  the  seller  to 
rescind  the  sale,  and  to  reclaim  the  goods  so  obtained,  unless  they  have 
passed  into  the  hands  of  an  innocent  purchaser:  Oainescille  Nat.  Bank  v. 
Bamberger,  77  Tex.  48;  Deitz  v.  SutcUJe,  80  Ky.  650;  Kline  v.  Baker,  106 
Mass.  61;  Kyle  v.  Ward,  81  Ala.  120;  Le  Grand  v.  Eufaula  Nat.  Bank,  81  Ala. 
123;  60  Am.  Rep.  140;  Robinson  v.  Levi,  81  Ala.  134;  Wollner  v.  Lehman,  85 
Ala.  274;  Newell  v.  Randall.  32  Minn.  171;  50  Am.  Rep.  562;  S'pira  v.  Horn- 
thail,  77  Ala.  137;  Morrison  v.  Adoue,  76  Tex.  255.  The  rule  is  thus  laid 
down  in  S-pha  v.  HwnLhaU,  77  Ala.  143:  "Though  of  comparatively  modern 
origin,  the  doctrine  is  now  firmly  in  the  jurisprudence  of  both  England  and 
this  country  that  a  vendor,  induced  by  misrepresentation  or  fraudulent  con- 
cealment to  sell  goods  to  a  purchaser  who  is  insolvent  and  has  no  intention 
to  pay  for  them,  may  disaffirm  the  sale,  and  reclaim  the  goods  as  against  the 
fraudulent  vendee,  or  any  person  claiming  under  him  with  notice."  Where 
personal  property  is  sold  on  the  false  and  fraudulent  representation  of  the 
purchaser  that  he  owns  certain  real  and  personal  property  unencumbered, 
and  that  there  are  no  judgment  or  other  liens  against  him,  and  he  thus  ob- 
tains possession  of  the  property  and  credit  for  the  price,  giving  no  security 
except  a  mortgage  upon  the  property  itself,  when  in  fact  there  are  judgment 
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liens  against  him,  and  he  is  insolvent,  the  vendor,  on  discovering  the  fraud, 
may  rescind  the  contract  and  reclaim  the  property:  Hughes  v,  Winship  etc. 
Co.,  78  Ga.  793.  So  an  action  to  rescind  the  sale  maybe  maintained  for  false 
representations  on  the  part  of  the  purchaser  as  to  his  ability  to  pay  for  the 
goods  purchased:  Cain  v.  Dickenson,  60  N.  H.  371. 

Although  it  appears  to  be  pretty  generally  maintained  that  while  a  repre- 
sentation of  solvency  on  the  part  of  the  buyer  is  ordinarily  implied  in  every 
application  to  purchase  goods  on  credit,  it  requires  a  willfully  false  state, 
ment  to  that  eflFect  as  a  fact,  and  not  as  a  mere  opinion  to  vitiate  the  contract, 
or  else  it  must  appear  that  at  the  time  of  the  purchase  the  buyer  contem- 
plated a  swindle,  aud  did  not  intend  or  expect  to  pay  for  the  goods:  Yeager 
MiUimj  Co.  V.  Laivyer,  S9  La.  Ann.  572;  Jaffray  v.  Moss,  41  La.  Ann.  549. 
Thus  an  action  will  not  lie  against  one  for  obtaining  credit  by  falsely  repre- 
senting that  he  is  a  person  safely  to  be  trusted  and  given  credit:  Lyon  v. 
^''i(/9-%  14  R-  L  222;  51  Am.  Rep.  372.  Still  it  is  decided  in  Mooney  v.  Davis, 
75  Mich.  188,  13  Am.  St.  Rep.  425,  that  the  misrepresentation  or  conceal- 
ment by  a  merchant  as  to  his  financial  condition  need  not  be  willful  nor  in- 
tended, in  order  to  constitute  a  fraud  which  will  vitiate  a  sale  made  to  him, 
if  such  representations  are  relied  upon.  It  is  sufiScient  if  they  have  the  efifect 
to  defraud.  Where  goods  have  been  obtained  on  credit  by  means  of  repre- 
sentations known  to  be  false,  it  is  no  defense  that  the  purchaser  expected  to 
be  able  to  pay  for  them,  and  had  no  intention  of  subjecting  the  seller  to  a 
loss:  Judd  v.  Weber,  55  Conn.  267;  and  a  false  statement  made  by  a  buyer 
who  has  full  opportunity  to  know  whether  it  is  true  or  not  in  reference  to  a 
material  fact,  although  it  may  not  be  known  to  him  to  be  false,  also  furnishes 
ground  for  the  avoidance  of  the  sale,  if  it  is  made  when  he  has  no  reason  to 
believe  it  to  be  true.  A  partner  making  such  statement  cannot  be  heard  to 
deny  his  knowledge  of  the  condition  of  the  firm  business;  for  it  is  his  duty 
to  know,  and  to  make  no  statement  not  substantially  correct  when  he  knows 
that  the  seller  may  be  influenced  by  it:  Aloi-rison  v.  A  done,  76  Tex.  256.  So 
a  sale  of  chattels  to  a  corporation  may  be  rescinded  where  credit  was  given 
on  the  strength  of  contemporaneous  representations  of  the  officers  as  to  its 
solvency,  which  representations  are  shown  to  have  been  false  and  fraudulent 
when  made:  Candy  v.  Olobe  Rubber  Co.,  37  N.  J.  Eq.  175.  Where  an  agent 
purchases  goods  for  his  principal  under  false  representations  as  to  his  indebt- 
edness, the  vendor  cannot  rescind  the  sale,  if  at  the  time  the  principal  is  sol- 
vent and  able  to  pay  and  has  no  intent  not  to  pay,  as  there  is  no  fraud  iu 
the  purchase:  Mack  v.  Adler,  48  Ark.  70. 

A  person  furnishing  false  information  to  a  mercantile  agency,  to  be  com- 
municated to  persons  who  may  be  interested  in  obtaining  it  for  guidance  in 
giving  credit  to  such  person,  is  as  much  liable  to  the  person  thereby  defrauded 
as  if  he  made  the  false  representations  directly  to  the  party  injured:  Eaton  v. 
Avery,  83 N.  Y.  31;  Rob'msonv.  Levi,  81  Ala.  135;  Gainesville  Nat.  Bunk  v.  Bam- 
berger, 77  Tex.  48;  Mooney  v.  Davis,  75  Mich.  188;  13  Am.  St.  Rep.  425. 
Although  the  mere  concealment  of  his  insolvency  by  a  purchaser  on  credit 
will  not  generally  make  the  sale  fraudulent,  still  if  this  is  coupled  with  an 
intent  not  to  pay,  or  its  equivalent,  namely,  no  reasonable  expectation  of 
being  able  to  pay,  the  sale  is  fraudulent,  except  as  to  bona  fide  purchasers. 
The  rule  is  stated  to  be,  that  where  a  person  who  is  insolvent  purchases  goods 
on  credit,  and  not  intending  to  pay,  conceals  his  insolvency  and  intention 
not  to  pay,  he  is  guilty  of  fraud,  which  entitles  the  vendor,  if  no  innocent 
third  party  has  acquired  an  interest  in  them,  to  disaffirm  the  conti-act,  and 
recover  the  goods:  Johnson  v.  O'Donnell,  75  Ga.  453;  Taylor  v.  Mississippi  Millar 
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48  Ark.  247;  FecJiheimer  v.  Baum,  37  Fed.  Rep.  167;  Jaffrey  v.  Brown,  29 
Fed.  Rep.  476;  Des  Fargea  v.  Pugh,  93  N.  C.  31;  53  Am.  Rep.  446;  Belding 
V.  Frankland,  8  Lea,  67;  41  Am.  Rep.  630;  Brower  v.  Goodyer,  88  lad.  572; 
Oswego  Stai-ch  Co.  v.  Lendrum,  57  Iowa,  573;  42  Am.  Rep.  53;  Thomas  v. 
Freligh,  9  Mo.  App.  151;  Burrili  v.  Stevens,  73  Me.  395;  40  Am.  Rep.  366. 
In  cases  of  frauduleat  represeatatious  as  to  solvency,  fraudulent  conceaU 
ment  of  insolvency,  and  intention  never  to  pay  by  the  buyer  at  the  time  of 
purchasing  goods  on  credit,  his  attaching  creditor  or  subpurchaser  with  no- 
tice is  not  entitled  to  protection  as  against  the  defrauded  vendor:  Wollner  v. 
Lehman,  85  Ala.  274;  Taylor  v.  Mistsitmippi  Mills,  47  Ark.  247.  So  where  the 
intent  on  the  part  of  the  original  vendee  not  to  pay  for  the  goods  is  estab- 
lished, a  purchaser  from  him  cannot  hold  them  as  against  the  original  ven- 
dor, when  the  consideration  of  the  sale  to  him  was  an  antecedent  debt  which 
he  held  against  the  fraudulent  vendee:  Sleeper  v.  Davis,  64  N.  H.  59;  10 
Am.  St.  Rep.  377.  And  the  same  rule  applies  to  the  assignee  of  the  fraudu- 
lent vendee:  Belding  v.  Frankland,  8  Lea,  67;  41  Ain.  Rep.  630.  If  a  mer- 
chant orders  goods,  knowing  himself  to  be  insolvent,  without  disclosing  it, 
and  with  the  preconceived  purpose  of  having  them  swell  his  assets  for  the 
benefit  of  those  whom  he  intends  to  make  his  preferred  creditors,  and  with 
the  preconceived  design  also  of  not  paying  for  them  at  all,  or  at  most,  only 
a  very  small  per  cent,  the  purchase  is  fraudulent,  and  the  vendor,  upon  dis- 
covering the  fraud,  may  rescind  the  contract  and  retake  the  goods  as  against 
the  vendee  or  his  assignee  for  the  benefit  of  creditors:  Lee  v.  Simmons,  65 
Wis.  523. 

In  some  of  the  states  a  purchase  of  goods  on  credit  by  one  who,  at  the  time, 
intends  not  to  pay  for  them,  is  such  a  fraud  as  will  entitle  the  vendor  to  avoid 
the  sale,  although  there  were  no  fraudulent  misrepresentations  or  false  pre- 
tenses, and  proof  of  an  intent  on  the  part  of  the  vendee  not  to  pay  for  the 
goods  is  sufficient  to  avoid  the  sale,  without  proof  of  anything  else:  Fai-well 
v.  Hanchett,  120  111.  573;  Ross  v.  Miner,  67  Mich.  410.  A  different  rule,  how- 
ever, prevails  in  Alabama,  where,  if  an  insolvent  purchaser  obtains  goods  by 
misrepresentation  or  by  fraudulent  concealment,  having  at  the  time  no  inten- 
tion to  pay  for  them,  the  seller  may  disaffirm  the  sale  and  reclaim  the  goods 
as  against  the  fraudulent  purchaser,  his  attaching  creditor,  or  any  subpur- 
chaser from  him,  with  notice  of  the  fraud:  Spira  v.  Hornthall,  77  Ala.  137. 

The  burden  of  proof  is  upon  a  vendor  seeking  to  rescind  a  sale  for 
fraud  to  establish  three  facts:  1.  That  the  purchaser  was,  at  the  time  of 
the  sale,  insolvent,  or  in  failing  circumstances;  2.  That  he  had,  at  the  time, 
a  preconceived  intention  not  to  pay  for  the  goods,  or,  what  is  deemed  its 
equivalent,  no  reasonable  expectation  of  being  able  to  do  so;  and  3.  That  he 
must  have  intentionally  concealed  these  facts,  or  have  made  fraudulent  rep- 
resentations in  reference  to  them:  Le  Grand  v.  Eufaula  Nai.  Bank,  81  Ala. 
123;  60  Am.  Rep.  140;  Kyle  v.  Ward,  81  Ala.  120;  Rohinson  v.  Levi,  81  Ala. 
134;  Wollner  v.  Lehman,  85  Ala.  274.  So  in  Manlieimer  v.  Harrington,  20 
Mo.  App.  297,  it  is  maintained  that  the  seller  of  goods  on  credit  cannot  re- 
scind the  contract  of  sale,  and  maintain  replevin  for  the  goods,  upon  proof 
that  the  purchaser  had,  at  the  time  that  the  purchase  was  made,  no  reason- 
able expectation  of  being  able  to  pay  for  them;  such  vendor  must  also  prove 
that  at  the  time  of  the  purchase  the  buyer  never  intended  to  pay  for  the 
goods.  To  the  same  effect  is  Houghtaling  v.  Hills,  59  Iowa,  287;  and  Dalton 
V.  Thurston,  15  R.  I.  418;  2  Am.  St.  Rep.  905.  So  in  Retickerv.  Kaizenstein, 
26  lU.  App.  33,  it  is  decided  that  where  the  purchaser  of  goods  on  credit  i» 
at  the  time  insolvent,  and  knows  it,  concealing  the  fact  from  the  seller,  and 
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having  no  reasonable  expectation  of  being  able  to  pay,  this  will  not  entitle 
the  seller  to  rescind  and  recover  the  goods,  in  the  absence  of  proof  of  an 
actual  intent  on  the  part  of  the  purchaser  not  to  pay  for  them.  The  ruling 
in  Kelsey  v.  Harrisson,  29  Kan.  143,  is  in  accord  with  this  statement,  where 
the  court  said:  "Concerning  the  claim  that  the  debt  sued  upon  was  fraudu- 
lently contracted,  it  is  contended  that  nt  the  time  defendant  contracted  the  debt 
with  plaintiffs  he  was  insolvent,  and  that  as  he  concealed  snch  fact  from  the 
sellers,  it  was,  considering  the  other  facts  in  proof,  such  a  measure  of  bad  faith 
as  constituted  a  fraudulent  contracting  of  the  debt  within  the  meaning  of  th© 
attachment  law.  The  facts  do  not  in  any  way  show  that  the  debt  was  fraud- 
ulently contracted.  There  is  nothing  in  the  evidence  that  he  made  his  pur- 
chases at  other  than  the  usual  times,  and  in  the  regular  course  of  his  business. 
No  false  or  other  improper  representations  were  made  by  him  at  the  time 
of  his  purchases,  to  the  plaintififs  or  other  parties,  in  regard  to  his  condition, 
tending  to  mislead  or  induce  them  to  give  him  credit,  which  they  otherwise 
would  have  withheld.  It  ii  true  that  some  of  the  evidence  tends  to  show 
that  for  some  time  he  had  been  running  behind;  to  use  his  own  words,  '  go- 
ing down  for  several  years  ';  that  his  trade  was  falling  off,  and  his  business 
drifting  rapidly  in  a  bad  condition;  but  there  is  no  evidence  showing  inten- 
tional concealment  at  the  time  of  his  purchases,  or  any  intention  at  such  time 
to  cheat  his  creditors;  nor  can  we  say  there  was  at  any  time  any  actual  inten- 
tion on  his  part  to  do  any  act  the  necessary  result  of  which  was  to  cheat  and 
defraud  plaintiffs  or  others.  Now,  to  sustain  the  claim  of  plaintiffs  upon 
the  ground  of  fraud,  they  must  establish  that  defendant  made  the  purchases 
with  the  preconceived  design  not  to  pay,  or,  what  is  the  same,  that  he  in- 
tended to  commit  a  fraud  at  the  time  he  made  his  purchases  of  the  plaintiffs, 
which  were  not  paid  for  at  the  commencement  of  this  action,  and  that  he 
proceeded  deliberately  to  consummate  such  fraud.  This  is  not  shown." 
So  in  Rodman  v.  Thalheimer,  75  Pa.  St.  232-237,  it  is  said  that  "the  law  in 
this  state  is  not  that  insolvency  and  the  mere  knowledge  of  it  are  such  a 
fraud  as  to  set  aside  the  sale  and  enable  the  seller  to  rescind,  and  to  replevy 
the  goods  after  they  have  come  fully  and  fairly  into  the  possession  of  the 
purchaser.  It  requires  artifice,  trick,  or  false  pretense,  as  a  means  of  obtain- 
ing possession,  to  avoid  the  purchase.  There  must  be  bad  faith,  an  intent  at 
the  time  to  defraud  the  seller.  Insolvency,  and  a  knowledge  of  it  at  the 
time  of  the  sale,  are  evidence  to  go  to  the  jury,  with  other  facts,  to  show 
the  intended  fraud,  but,  standing  alone,  will  not  operate  to  rescind  after  a 
possession  fully  and  fairly  acquired." 

The  fraudulent  purpose  and  intent  of  the  vendee  not  to  pay  for  the  goods 
purchased  on  credit  can  rarely  be  proved  bj'  direct  evidence,  such  as  declara- 
tions to  that  effect.  It  is  usually  established  by  circumstances  from  which  a 
jury  may  infer  the  intent:  Boss  v.  Miner,  67  Mich.  410;  Taylor  v.  Missis- 
sippi Mills,  47  Ark.  247;  Brower  v.  Ooodyer,  88  Ind.  272.  In  order  to  avoid 
such  sale  as  fraudulent,  the  fraud  must  have  existed  when  the  property  was 
sold,  but  it  may  be  established  by  proof  of  subsequent  acts  throwing  light  on 
the  transaction,  and  what  was  done  before  the  sale  assailed  as  fraudulent; 
Rosa  y.  Miners  64  Mich.  204. 
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St.    Louis    Rbfrtgerator    and  Wooden   Gutteb 
Co.  V.  Vinton  Washing  Machine  Co. 

[79  IOWA,  239.J 

Pbincipal  and  Agent  —  Sale  —  Rep«esentation  by  Agent  as  Evidencb 
—  Estoppel.  —  Oral  representations  of  an  agent,  in  making  a  sale  of 
lumber  that  his  principal  will  furnish  Star  Poplar  "bone  dry,"  are 
admissible  in  an  action  for  the  price,  and  are  binding  on  the  principal 
as  part  of  the  contract,  although  such  contract,  as  evidenced  by  the  cor- 
respondence between  the  principal  and  purchaser,  only  calls  for  Star 
Poplar,  which  might  be  either  wet  or  dry.  The  purchaser  is  not 
estopped  from  denying  that  his  letter  ordering  Star  Poplar,  omitting 
to  say  that  it  must  be  dry,  expressed  the  whole  contract,  the  agent  hav- 
ing represented  that  that  grade  of  lumber  was  always  dry. 

Gilchrist  and  Whipple,  for  the  appellant. 

G.  W.  Burnham,  for  the  appellee. 

Robinson,  J.  The  plaintifif  sold  and  delivered  to  defend- 
ant six  car-loads  of  lumber,  and  seeks  to  recover  a  balance 
alleged  to  be  due  thereon  of  $259.72.  Defendant  admits  hav- 
ing received  the  lumber,  but  alleges  that  a  part  of  it  was  not 
of  the  kind  and  quality  agreed  upon  and  ordered,  and  claims 
damage  for  the  alleged  breach  of  contract.  The  verdict  and 
judgment,  in  favor  of  defendant,  were  for  eighteen  dollars, 
besides  costs. 

1.  Appellee  claims  that  a  part  of  the  agreement  for  the  pur- 
chase of  the  lumber  in  controversy  was  verbal,  and  that  it  was 
made  with  an  agent  of  plaintiff  named  Cordry.  Appellant  con- 
tends that  the  agreement  was  wholly  in  writing,  in  the  form  of 
correspondence  between  the  parties,  carried  on  after  the  alleged 
agreement  with  Cordry  was  made,  and  that  the  court  erred  in 
permitting  appellee  to  prove  the  Cordry  agreement.  That  was 
made  in  October,  1885.  At  that  time  defendant  was  engaged 
at  Vinton,  in  the  business  of  manufacturing  washing-ma- 
chines, and  required  dry  poplar  lumber  of  a  particular  descrip- 
tion for  that  purpose.  Cordry  represented  to  it,  in  substance 
and  effect,  that  the  kind  of  lumber  it  desired  was  known  as 
Star  Poplar;  that  one  half  of  it  was  sixteen  inches  or  more  in 
width,  and  sufficiently  good  to  furnish  sides  for  the  washing- 
machines;  that  the  remainder  of  it  was  common,  narrow  lum- 
ber; that  all  of  it  should  be  "bone  dry"  when  it  was  received 
by  defendant;  that  it  would  be  far  superior  to  a  pile  at  the  fac- 
tory door,  to  which  his  attention  was  called,  and  that  plaintiff 
did  not  manufacture  so  poor  a  grade  as  that.    He  was  informed 


Jan.  1890.]     St.  Louis  Refkig.  Co.  v.  Vinton  W.  M.  Co.    367 

that  defendant  could  not  use  any  lumber  which  was  not  dry. 
It  is  shown  that  at  that  time  there  was  a  grade  of  lumber 
known  in  trade  at  St.  Louis  and  in  the  South  as  Star  Poplar, 
and  the  evidence  tends  to  show  that  the  lumber  shipped  by 
plaintiff  to  defendant  to  fill  the  agreement  in  controversy  was 
of  that  kind,  but  defendant  had  no  knowledge  of  what  wag 
required  to  constitute  that  grade,  excepting  that  derived  from 
Cordry. 

On  the  twenty-second  day  of  October,  1885,  defendant 
wrote  to  plaintiff  as  follows:  "  Your  agent  called  on  us  yes- 
terday to  further  furnish  us  with  lumber  designated  as  Star 
Poplar,  and  proposed  to  sell  us  ten  car-loads  at  $18.50  per 
thousand,  two  per  cent  off,  delivered  at  St.  Louis,  and  to  be 
ordered  by  us  in  single  car-load  lots  at  such  time  as  we  may 
order,  the  entire  shipment  to  be  made  in  six  months  from 
date.  Half  of  said  lumber  to  be  sixteen  inches  wide  and  up- 
wards, and  balance  from  seven  to  twelve  inches  and  upwards; 
to  be  dressed  on  both  sides,  seven  eighths  inch  in  thickness. 
This  proposition  was  left  by  your  agent  for  us  to  consider, 
which  we  hereby  accept,  expecting  the  shipment  from  West 
St.  Louis."  The  plaintiff  at  first  refused  to  recognize  the 
agreement,  on  the  ground  that  the  price  should  be  twenty  dol- 
lars per  thousand;  but  November  2,  1885,  it  wrote  to  defend- 
ant as  follows:  "  Our  Mr.  Cordry  says  that  he  said  he  would 
submit  the  offer  at  the  price  you  mention,  but  did  not  take 
any  order,  or  state  the  order  would  be  accepted  at  that  price. 
But  your  letter  seems  to  be  very  positive,  and  we  know  out 
Mr.  Cordry  to  be  careless,  and  we  will  ship  you  a  car  this 
week."  The  evidence  tends  to  show  that  the  first  two  car- 
loads received  by  defendant  were  reasonably  satisfactory;  that 
the  next  four  car-loads  were  not  so  good  as  the  lumber  of  Star 
Poplar  grade  was  represented  to  be  by  Cordry,  in  that  the 
proportion  of  wide  lumber  was  less,  and  it  was  so  wet  as  not 
to  be  in  condition  for  use.  The  agreement  f  )r  the  remaining 
four  car-loads  was  then  canceled.  Appellant  contends  that 
whatever  agreement  the  parties  had  prior  to  the  letter  of 
October  22,  1885,  and  the  acceptance  of  its  terms,  it  was  in 
law  merged  in  the  written  contract  as  expressed  in  the  corre- 
spondence, and  that  the  court  erred  in  permitting  the  repre- 
sentations of  Cordry  to  be  treated  as  a  part  of  the  contract. 
It  may  be  that  in  recognizing  the  contract  and  shipping  the 
lumber  the  plaintiff  had  no  actual  knowledge  of  what  Cordry 
had  said,  excepting  of  that  part  disclosed  by  defendant's  let- 
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ter.  But  Cordry's  authority  to  bind  the  plaintiff  cannot  be 
questioned.  The  evidence  shows  that  lumber  of  the  grade 
in  question  may  be  either  green  or  dry;  that  lumber  is 
sometimes  graded  when  green,  and  becomes  Star  Poplar 
when  graded;  that  plaintiff  had  lumber  of  that  grade  in  its 
yards  when  the  agreement  was  made,  which  was  from  two  to 
twelve  months  old,  of  which  some  was  green  or  wet,  and  some 
was  dry.  Plaintiff  was  chargeable  with  Cordry's  knowledge 
of  his  representations,  and  his  knowledge  of  the  use  for  which 
the  lumber  was  ordered  by  defendant.  It  appears  that  al- 
though Star  Poplar  grade  included  both  wet  and  dry  lumber, 
it  was  not  necessarily  mixed.  The  letter  of  defendant  ordered 
Star  Poplar  lumber,  and  we  think  it  did  not  contradict  the 
terms  of  the  writing  to  show  what  Cordry  had  represented  and 
agreed  in  regard  to  the  kind  of  lumber  in  the  grade  ordered 
which  should  be  sent.  But  for  his  participation  in  the  mak- 
ing of  the  contract,  plaintiff  could  have  discharged  its  obliga- 
tion by  sending  either  wet  or  dry  lumber  of  the  grade  named. 
But  the  contract  was  substantially  made  by  Cordry,  and  rati- 
fied by  plaintiff.  It  is  therefore  bound  by  all  the  provisions 
of  the  agreement,  whether  actually  known  to  it  or  not:  Farrar 
V.  Peterson,  52  Iowa,  420;  Eadie  v.  Ashbaugh,  44  Iowa,  520. 
The  quality  of  lumber  required  by  defendant  was  fully  under- 
stood by  Cordry.  It  was  known  to  him,  and  constructively 
by  plaintiff,  that  defendant  could  not  use  wet  lumber.  It  is 
clear  that  defendant  did  not  intend  to  contract  for  that  kind 
of  lumber,  and  plaintiff  knew  it.  Therefore  to  construe  the 
agreement  as  appellant  contends  it  should  be  construed, 
would  enable  plaintiff  to  perpetrate  a  fraud  upon  defendant. 
The  language  of  the  correspondence  is  not  such  as  to  require 
that  construction;  hence  it  should  be  so  construed  as  to  carry 
into  effect  the  real  agreement  and  intent  of  the  parties:  See 
Thompson  v.  Locke,  65  Iowa,  432;  Pihner  v.  Branch  Bank,  16 
Iowa,  322;  Merriam  v.  United  States,  107  U.  S.  437;  Dayton 
V.  Hooglund,  39  Ohio  St.  680. 

2.  It  is  claimed  that  defendant  is  estopped  from  asserting 
that  the  letter  of  October  22,  1885,  did  not  fully  exhibit  the 
terms  of  the  agreement  with  Cordry,  for  that  plaintiff  believed 
it  to  contain  a  full  statement  of  the  terms  proposed  by  its 
agent,  and  acted  upon  that  supposition  in  ratifying  the  agree- 
ment and  shipping  the  lumber.  But  that  theory  ignores  the 
fact,  as  claimed  by  defendant,  and  proven,  that  Cordry  was 
fully  authorized  to  contract  for  plaintiff,  and  that  he  sub- 
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mitted  a  proposition  to  be  presented  to  the  board  of  directors 
of  defendant,  which  was  acted  upon  and  accepted  by  that 
board,  and  that  the  letter  in  question  was  a  notification  to 
plaintiff  that  its  offer  had  been  accepted.  Defendant  had  no 
reason  to  state  in  that  letter  that  the  lumber  must  be  dry,  for 
the  reason  that  Cordry  had  represented  that  it  would  be  dry, 
over  a  year  old,  and  knew  that  defendant  could  not  use  it 
wlnle  green,  while  it  does  not  appear  that  defendant  then 
knew  that  the  grade  named  ever  included  green  lumber. 
The  first  two  car-loads  corresponded  with  the  representations 
of  Cordry.  Before  the  first  car  was  shipped  under  the  agree- 
ment in  controversy,  defendant  wrote  to  plaintiff  that  it  ex- 
pected the  car  it  was  to  ship  that  week  would  "prove,  as  Mr. 
Cordry  stated,  a  higher  grade"  than  they  had  theretofore 
had;  thereby  informing  plaintiff  that  representations  as  to 
the  quality  of  the  lumber,  other  than  the  naming  of  its  grade, 
had  been  made  by  Cordry.  When  the  third  car-load  was 
received  by  defendant,  it  at  once  notified  plaintiff  that  it  was 
not  satisfactory,  and  that  it  was  to  have  dry,  seasoned  lum- 
ber, and  hoped  it  would  be  able  to  ship  perfectly  dry  lumber 
at  once.  Defendant  complained  of  each  of  the  car-loads  sub- 
sequently sent,  reiterating  its  claim  that  the  lumber  was  to 
be  "bone  dry,"  and  when  the  sixth  one  came  to  hand,  refused 
to  take  any  more  of  the  kind  sent.  Under  these  circum- 
stances, we  are  of  the  opinion  that  an  estoppel  was  not  shown. 
The  letter  of  October  22,  1885,  embodies  the  agreement  of  the 
parties,  excepting  the  definition  of  the  terms  used  therein  to 
designate  the  lumber  sold,  and  plaintiff  was  chargeable  with 
knowledge  of  the  kind  which  defendant  had  a  right  to  de- 
mand. 

3.  Objections  are  made  to  portions  of  the  charge  to  the  jury. 
It  might  have  been  made  more  explicit  in  some  respects,  and 
in  one  or  two  matters  of  minor  importance  it  may  not  have 
been  quite  accurate,  but,  taken  as  a  whole,  we  tliink  it  in- 
structed the  jury  as  to  their  duties  quite  fully  and  fairly,  and 
that  plaintiff  could  not  have  been  prejudiced  by  anything  of 
which  it  complains. 

4.  It  is  claimed  that  the  verdict  was  excessive.  There  was 
evidence  to  sustain  a  verdict  for  about  the  amount  found  by 
the  jury.  If  it  is  too  large,  the  excess  is  merely  nominal,  and 
we  should  not  be  justified  in  disturbing  the  judgment  on  that 
ground. 

Affirmed. 
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Aqbnct  —  Agent's  Representations.  —  Representations  made  by  an 
agent  at  the  time  he  is  contracting  for  his  principal  constitute  a  part  of  the 
contract,  and  are  admissible  against  the  principal  as  part  of  the  res  gestce: 
Haven  v.  Brown,  7  Greenl.  -421;  22  Am.  Dec.  208;  Sidney  School  F.  Co.  v. 
Warsaw  School  District,  122  Pa.  St.  494;  9  Am.  St.  Rep.  124. 

Parol  Testimony  to  Explain  Writings.  —  The  rule  exclading  parol 
evidence  to  affect  written  contracts  does  not  reject  an  antecedent  parol 
agreement  imposing  a  different  but  not  inconsistent  obligation:  Blossom  v. 
Oriffin,  13  N.  Y.  569;  67  Am.  Dec.  75.  Parol  testimony  consistent  with  a 
writing  to  which  it  relates  is  admissible:  Evans  v.  Smith,  28  Ga.  98;  73  Am. 
Dec.  751.  All  the  surrounding  facts  of  a  transaction  should  be  admitted  ia 
evidence,  if  they  can  be  established  by  competent  means,  and  afford  any  fair 
presumption  of  the  question  in  dispute:  Pennsylvania  etc  Nav.  Co.  v.  Dan- 
dridge,  8  Gill  &  J.  248;  29  Am.  Dec.  543.  Parol  testimony  is  admissible  to 
explain  the  subject-matter  of  a  written  contract,  when  not  inconsistent  with 
its  terms:  Note  to  Appeal  of  Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Rep.  894; 
note  to  Sullivan  v.  Lear,  11  Am.  St.  Rep.  395. 


Steele  and  Son  v.  Sioux  Yalley  Bank. 

[79  Iowa,  339.] 
Dkeds  —  Quitclaim.  —  An  unrecorded  bond  for  a  deed  takes  precedence  of 

a  subsequent  quitclaim  deed,  though  based  upon  a  valuable  consideration, 

and  taken  without  actual  notice  of  the  bond. 
Deeds  —  Quitclaim.  —  The  holder  of  a  quitclaim  deed  takes  it  charged  with 

notice  of  prior  equities,  and  is  not  an  innocent  holder. 
Dower  —  Release  ok  —  A  married  woman  who  has  joined  in  the  execution 

of  a  bond  for  a  deed  given  to  secure  her  husband's  debt  is  estopped  from 

claiming  dower  upon  a  foreclosure  of  the  bond,  on  the  ground  that  she 

had  no  information  that  it  was  intended  as  a  security  instead  of  an  actual 

sale. 

Foreclosure  of  a  bond  for  a  deed.  One  Lauber,  being  the 
owner  of  a  parcel  of  land,  and  indebted  to  plaintiffs,  gave  them 
a  bond  for  a  deed  to  the  land  to  secure  the  debt.  This  bond 
was  given  June  8,  1887,  but  not  recorded  until  June  25,  1887 
Lauber  being  also  indebted  to  defendant,  gave  it  a  quit- 
claim deed  to  the  same  premises  June  14,  1887.  Judgment 
for  plaintiffs,  and  defendant  appeals. 

Hxibbardj  Spalding,  and  Taylor,  for  the  appellant. 

E.  C.  Herrick,  and  Marsh  and  Henderson,  for  the  appellees. 

Granger,  J.  1.  It  will  be  observed  that  the  question  is 
fairly  presented  as  to  the  effect  of  a  quitclaim  deed  given  for 
a  consideration,  without  actual  notice  of  and  after  tlie  execu- 
tion and  delivery  of  an  unrecorded  bond  for  a  deed  for  value. 
Counsel   for  appellant  commence   their  argument  with   tiiia 
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statement:  "  The  case  here  is  one  exactly  parallel  to  the  case . 
of  Pettingill  v.  Devin,  35  Iowa,  353";  and  we  think  the  state- 
ment true.  Appellees  do  not,  as  we  understand,  controvert  it, 
but  urge  that  the  Pettingill  case  has  been  repeatedly  over- 
ruled, and  is  no  longer  the  law  of  the  state.  The  arguments  . 
in  the  case  are  mainly  devoted  to  the  question  of  how  the 
case  of  Pettingill  v.  Devin,  35  Iowa,  353,  is  affected  by  sub- 
sequent rulings.  It  may  be  said  that  the  case  is  nowhere  in 
terms  ovenul.'d.  As  to  the  necessary  or  legal  effect  of  other 
decisions  upon  it,  we  must  inquire. 

A  reference  to  the  Pettingill  case  will  show  how  nearly  the 
facts  of  the  two  cases  are  alike  as  to  the  particular  question 
involved.  CoflSn  held  an  unrecorded  bond,  of  which  the  de- 
fendant Devin  had  no  actual  notice.  Devin  afterwards  ob- 
tained a  quitclaim  deed,  for  which  he  paid  a  consideration. 
It  was  held  that  the  quitclaim  deed  took  precedence  of  the 
unrecorded  bond.  The  holding  was  based  largely  on  section 
2220  of  the  revision  of  1860,  as  follows:  "  No  instrument 
affecting  real  estate  is  of  any  validity  against  subsequent  pur- 
chasers for  a  valuable  consideration  without  notice,  unless  re- 
corded in  the  office  of  the  recorder  of  deeds  of  the  county  in  which 
the  land  lies,  as  hereinafter  provided."  Section  1941  of  the 
code  is  identical  in  its  language.  This  court  has  repeatedly 
held  that  the  holder  of  a  quitclaim  deed  takes  it  charged  with 
knowledge  of  prior  equities;  that  he  is  not  an  innocent  holder. 

To  a  proper  dispositiim  of  the  question  before  us,  it  is  im- 
portant that  we  consider,  to  some  extent,  at  least,  the  particu- 
lar facts  under  which  these  holdings  were  announced;  and  we 
think  it  may  be  done  in  a  general  way,  without  referring  to 
each  particular  case.  Appellant,  recognizing  the  fact  that, 
including  the  Pettingill  case,  two  rules  have  been  announced 
as  to  the  effect  of  a  quitclaim  deed,  makes  this  statement: 
"  The  cases  decided  by  this  court  in  which  the  broad  doctrine 
is  announced  that  a  purchaser  taking  a  quitclaim  takes  sub- 
ject to  equities  are  all  of  them  based  upon  one  of  two  thoughts: 
either  all  the  right,  title,  and  interest  of  the  person  executing 
the  quitclaim  have  been  previously  conveyed,  so  that  he  has 
no  right,  title,  and  interest  to  convey,  or  some  equity  not  at  all 
dependent  upon  a  written  instrument  or  the  record  tiiereof 
has  arisen  against  the  land."  We  do  not  see  how  the  fact 
that  the  grantor  in  the  quitclaim  deed  had,  before  its  execution, 
disposed  of  all  his  interest  in  the  land  could  make  or  justify 
a  different  rule;  and  we  find  no  intimation  in  any  of  the  cases 
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that  that  fact  is  made  the  basis  for  a  distinction.  Under  such 
a  rule,  if  A,  being  the  owner  of  land,  should  dispose  of  it  to  B, 
and,  without  actual  or  constructive  notice,  should  quitclaim 
to  C,  the  latter  would,  by  operation  of  law,  be  charged  with 
notice  of  B's  interest.  Now,  if  instead  of  conveying  the  entire 
estate  to  B,  A  should  convey  an  undivided  one  half,  and  a 
quitclaim  should  be  made  to  C,  with  the  facts  as  before  stated 
as  to  notice,  C  could  take  the  land  discharged  of  B's  equities. 
Before  such  a  distinction  is  maintained,  it  should  have  the 
support  of  authority  or  strong  reason,  and  we  discover  neither. 
The  latter  part  of  appellant's  statement,  that  the  cases  are 
based  on  "  some  equity  not  at  all  dependent  upon  a  written 
instrument  or  the  record  thereof,"  has  support  in  some  of  the 
cases;  and  we  think  if  the  distinction  is  to  be  maintained,  it 
it  must  be  on  that  theory. 

In  the  case  of  Springer  v.  Bartle,  46  Iowa,  690,  the  court, 
having  under  consideration  the  protection  afforded  by  a  quit- 
claim deed  as  against  the  fraudulent  title  of  the  grantor,  used 
this  language:  "  Ide  quitclf  imed  to  the  defendant  all  his  right, 
title,  and  interest  in  and  to  the  land  in  controversy.  It  was 
held  in  Watson  v.  Phelps,  40  Iowa,  482,  heretofore  cited,  thai 
'  one  holding  under  such  a  deed  is  not  to  be  regarded  as  a  bona 
fide  purchasir  without  notice  of  equities  held  by  others.'  In 
an  argument  evidencing  much  ability,  we  are  asked  to  over- 
rule this  decision;  and  counsel  in  their  zeal  claim  that  this 
court  has  held  otherwise  in  Pettingill  v.  Devin,  35  Iowa,  353. 
This  is  a  grave  mistake.  No  such  point  was  presented  in  that 
case.  The  point  decided  was,  that,  under  the  recording  act,  a 
person  holding  under  a  quitclaim  deed  acquired  a  prior  right 
to  one  claiming  under  a  bond  for  a  deed  of  which  he  did  not 
have  notice.  In  that  case  the  party  executing  the  quitclaim 
deed  owned  the  legal  title;  but  in  the  case  at  bar,  Ide's  title 
was  tainted  with  fraud,  against  which  the  quitclaim  deed  did 
not  protect  the  plaintiff.  Besides  which,  the  statute  expressly 
provides  that  such  a  purchaser  as  Devin  is  protected  against 
a  prior  unrecorded  conveyance:  Code,  sec.  1941.  The  doctrine 
announced  in  Watson  v.  Phelps,  40  Iowa,  482,  was  approved  in 
Smith  V.  Dunton,  42  Iowa,  48;  Light  v.  West,  42  Iowa,  138; 
and  Besore  v.  Dash,  43  Iowa,  211.  These  decisions  meet  our 
approbation,  and  we  are  unwilling  to  take,  at  this  late  day, 
the  time  and  space  requisite  to  vindicate  their  correctness.'* 
In  that  case  it  will  be  seen  that  the  equity  as  to  which  the 
quitclaim  deed  was  held  subject  was  not  one  that  would  have 
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been  manifest  if  all  instruments  of  conveyance  had  been  re- 
corded. The  cases  of  Watson  v.  Phelps,  40  Iowa,  482,  Smith  v. 
Dunton,  42  Iowa,  48,  and  Besore  v.  Dosh,  43  Iowa,  211,  are  all 
ruled  on  facts  of  like  legal  import.  The  record  of  conveyances 
would  not  have  given  notice  of  the  equities  involved.  The 
following  cases  sustain  the  same  legal  proposition:  Winkler 
V.  Miller,  54  Iowa,  476;  Ballou  v.  Lucas,  59  Iowa,  24;  Kaiser 
V.  Waggoner,  59  Iowa,  41;  Laraway  v.  Larue,  63  Iowa,  412; 
Butler  V.  BarJcley,  67  Iowa,  491;  Bradley  v.  Cole,  67  Iowa,  653. 
There  are,  however,  some  cases  where  the  facts  are  different, 
and  where  the  equities  urged  as  against  a  quitclaim  deed 
would  have  been  apparent  from  the  recording  of  the  instru- 
ments under  which  claim  were  made,  but  where  they  were  not 
recorded.  In  the  case  of  Wightvian  v.  Spofford,  56  Iowa,  145, 
it  must  be  taken  for  granted  that  the  contracts  and  instru- 
ments there  referred  to  were  not  recorded,  as  if  they  were 
of  record,  the  questions  discussed  could  not  have  well  arisen. 
The  only  equities  in  the  case,  as  it  was  ruled,  arose  out  of  con- 
tracts and  deeds  of  conveyance  which  might  have  been  of 
record.  There  Casaday,  who  owned  the  land,  and  had  given 
a  contract  of  sale  under  which  plaintiff  indirectly  claimed  the 
title,  afterwards  gave  to  Robertson  a  quitclaim  deed,  by  virtue 
of  which  Robertson  claimed  the  title.  The  court,  in  disposing 
of  Robertson's  interest,  used  these  words:  "As  he  bases  his 
title  upon  a  quitclaim  deed,  he  cannot  be  regarded  as  a  pur- 
chaser without  notice  of  plaintiff's  equities."  The  facts  of 
the  case,  so  far  as  pertains  to  their  legal  significance,  are  not 
different  from  those  of  Pettingill  v.  Devin,  35  Iowa,  353.  In 
Raymond  v.  Morrison,  59  Iowa,  371,  Wellington  had  conveyed 
the  land  by  deed  to  Downey,  whose  deed  was  not  recorded. 
Wellington  afterwards  quitclaimed  to  Varnum,  and  on  the 
trial  it  was  sought  to  be  established  that  Varnum  had  knowl- 
edge to  put  him  on  inquiry  as  to  the  deed  to  Downey;  but  this 
court  practically  dismissed  the  inquiry  as  immaterial,  holding 
that,  as  he  held  under  a  quitclaim  deed,  he  could  not  be  re- 
garded as  a  good-faith  purchaser.  The  same  rule  is  expressed 
in  the  case  of  Fogg  v.  Holcomh,  64  Iowa,  621,  where  the  con- 
troversy is  based  on  muniments  of  title.  It  is  said  that  one 
who  holds  by  a  quitclaim  deed  cannot  be  regarded  as  an  inno- 
cent purchaser  of  the  land  for  value.  A  very  pointed  case, 
upon  a  similar  state  of  facts,  is  that  of  Pastel  v.  Palmar,  71 
Iowa,  157.  Norton  owned  the  land,  and  executed  a  convey- 
ance to  Brown  in  October,  1873,  which  conveyance  was  not 
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recorded.  On  the  thirty-first  day  of  March,  1884,  he  conveyed 
the  land  to  the  plaintiff  by  quitclaim  deed.  There  is  no  pre- 
tense of  actual  notice.  The  opinion  says:  "  That  conveyance, 
as  we  have  stated,  was  a  mere  quitclaim;  and  by  it  plaintiff 
could  acquire  no  right  against  outstanding  equities  which 
were  valid  as  against  Norton." 

It  thus  appears  that  in  four  different  cases,  from  1881  to 
1887,  this  court  has  held  to  a  rule  at  variance  with  that  of 
Pettingill  v.  Devin,  35  Iowa,  353,  and  under  facts  which  render 
the  holdings  inconsistent;  and  in  effect  they  must  overrule 
the  former  case,  if  they  are  to  stand  as  the  law  of  the  state. 
Is  tliere  any  reason  why  the  former  should  remain  the  rule  in 
preference  to  the  latter?  As  has  been  said,  the  former  case 
depends  largely  for  its  support  on  the  recording  act  of  the 
state.  Of  course,  the  statute,  in  the  true  spirit,  should  pre- 
vail; and  if  that  spirit  is  reflected  in  the  Pettingill  case,  the 
holding  therein  announced  should  be  sustained,  even  to  the 
overruling  of  the  other  cases.  As  to  any  support  the  Pettingill 
case  may  have  independent  of  the  statute,  we  must  look  to 
other  states,  as  the  decisions  of  this  court  in  all  the  other  cases 
cited  in  this  opinion  are  against  it.  It  may  be  conceded  that 
il  e  courts  of  other  states  are  not  in  harmony  as  to  the  effect  of  a 
quitclaim  deed.  Its  effect  generally  has  been  discussed  in  thia 
state,  and  the  holding  of  the  court  is  by  no  means  doubtful. 

In  discussing  generally  the  effect  of  a  quitclaim  deed,  Mr. 
Chief  Justice  Adams  used  these  words  in  Winkler  v.  Miller,  54 
Iowa,  476:  "Woodward,  who  derived  title  by  quitclaim  deed, 
could  not  be  deemed  a  bona  fide  purchaser  without  notice. 
....  Where  a  person  purchases  of  another,  who  is  willing  to 
give  only  a  quitclaim  deed,  he  may  properly  enough  be  re- 
garded as  bound  to  inquire  and  ascertain  at  his  peril  what 
outstanding  equities  exist,  if  any.  His  grantor  virtually  de- 
clares to  him  that  he  will  not  warrant  the  title,  even  as  against 
himself;  and  it  may  be  presumed  that  the  purchase  price  was 
fixed  accordingly." 

In  the  case  of  Woodward  v.  Jeioell,  25  Fed.  Rep.  691,  speak- 
ing of  the  effect  of  a  quitclaim  deed,  the  court  says:  "Thi» 
question  has  been  adjudicated  by  the  courts  of  the  several 
states  so  as  to  leave  a  distressing  conflict  of  authorities;  but 
the  supreme  court  of  the  United  States  has  settled  the  rule 
for  our  guidance  here.  They  hold  that  a  grantee  in  a  quit- 
claim deed  cannot  defend  ae  a  bona  fide  purchaser  without 
notice." 
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A  few  brief  extracts  will  indicate  the  views  and  holding  of 
the  supreme  court  of  the  United  States  as  to  the  effect  of  a 
quitclaim  deed.  In  Oliver  v.  Piatt,  3  How.  410,  the  court 
said:  "Another  significant  circumstance  is,  that  this  very 
agreement  contained  a  stipulation  that  Oliver  should  give  a 
quitclaim  deed  only  for  the  tracts;  and  the  subsequent  deeds 
given  by  Oliver  to  him  were  accordingly  drawn  up  without 
any  covenants  of  warranty,  except  against  persons  claiming 
under  Oliver,  or  his  heirs  and  assigns.  In  legal  efiect,  there- 
fore, they  did  convey  no  more  than  Oliver's  riglit,  title,  and 
interest  in  the  property;  and  under  such  circumstances,  it  is 
difficult  to  conceive  how  he  can  claim  protection  as  a  bona 
fide  purchaser  for  a  valuable  consideration  without  notice 
against  any  title  paramount  to  tliat  of  Oliver,  which  attached 
itself  as  an  unextinguished  trust  to  the  tracts."  Also,  in 
May  V.  Le  Claire,  11  Wall.  217,  it  is  said:  "On  the  27th  of 
July,  1859,  Dessaint  conveyed,  by  a  deed  of  quitclaim,  to 
Ebenezer  Cook.  The  evidence  satisfies  us  that  Cook  had  full 
notice  of  the  frauds  of  Powers,  and  of  the  infirmities  of  Des- 
saint's  title.  Whether  this  were  so  or  not,  having  acquired 
his  title  by  a  quitclaim  deed,  he  cannot  be  regarded  as  a  bona 
fide  purchaser  without  notice.  In  such  cases,  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the  grantee  takes 
only  what  the  grantor  could  lawfully  convey." 

In  Gest  V.  PacJcwood,  34  Fed.  Rep.  372,  it  is  said,  speaking 
of  a  quitclaim  deed:  "Notice  sufficient  to  prevent  the  pur- 
chaser from  being  bona  fide  is  said  to  inhere  in  the  very  form 
of  this  kind  of  a  conveyance In  such  a  case,  the  pur- 
chaser only  takes  whatever  the  grantor  could  lawfully  con- 
vey, —  what  there  is  left  in  him."  The  holding  is  supported 
by  a  reference  to  Oliter  v.  Piatt,  3  How.  410.  It  would  be 
fruitless  to  cite  largely  from  state  decisions  on  this  question. 
The  rulings  of  the  majority  of  the  state  courts  are  in  harmony 
with  those  of  the  federal  courts  on  this  question.  In  Johnson 
V.  Williams,  37  Kan.  179,  1  Am.  St.  Rep.  243,  it  is  said:  "In 
nearly  all  cases  between  individuals,  where  land  is  sold  or 
conveyed,  and  where  there  is  no  doubt  about  the  title,  a  gen- 
eral warranty  deed  is  given;  and  it  is  only  in  cases  where 
there  is  a  doubt  concerning  the  title  that  only  a  quitclaim 
deed  is  given  or  received.  Hence,  when  a  party  takes  a  quit- 
claim deed,  he  knows  he  is  taking  a  doubtful  title,  and  is  put 
upon  inquiry  as  to  the  title.  The  very  form  of  the  deed  in- 
dicates to  him  that  the  grantor  has  doubts  concerning  the 
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title;  and  the  deed  itself  is  notice  to  him  that  he  is  getting 
only  a  doubtful  title." 

Barring  the  case  of  Pettingill  v.  Devin,  35  Iowa,  853,  the  au- 
thorities in  this  state  are  in  accord  with  those  of  the  federal 
courts;  and,  to  our  minds,  the  reasoning  of  the  cases  cited, 
independent  of  statutory  considerations,  is  unanswerable.  Let 
us  look  to  the  statute  to  see  if  it  is  controlling  in  importance. 
Code,  section  1970,  gives  a  form  for  quitclaim  deeds  as  follows: 
"The  following,  or  other  equivalent  forms,  varied  to  suit  cir- 
cumstances, are  sufficient,  for  the  purposes  therein  contem- 
plated, for  a  quitclaim   deed:  'For  the  consideration  of 

dollars,  I  hereby  quitclaim  to  A  B  all  my  interest  in  the  fol- 
lowing,' "  etc.  It  is  apparent  that  no  more  is  contemplated 
by  such  a  conveyance  than  to  convey  the  interest  of  the  gran- 
tor, whatever  it  may  be.  It  should  be  noticed  that  in  this 
form  of  deed  the  grantor  does  not  covenant  or  say  that  he  has 
the  title,  or  any  interest.  In  this  respect  it  is  in  marked  con- 
trast with  the  ordinary  deed  of  conveyance,  which  expresses 
exactly  what  the  title-owner  can  and  should  express,  and 
■what  the  purchaser  desires.  It  in  no  sense  purports  to  con- 
vey a  title,  not  even  by  inference.  If  it  was  there  by  legal 
inference,  then  the  grantor  would  be  liable  for  its  failure;  and 
such  is  not  the  efifect  of  a  quitclaim  deed.  It  is  practically 
said  in  Gest  v.  Packwood,  34  Fed.  Rep.  372,  that  the  deed  is 
itself  a  notice  of  a  want  of  or  a  defect  in  the  title.  These 
deeds  are  generally  taken  upon  a  venture.  The  idea  is:  "  I 
may  get  something,  or  I  may  not."  This  court,  in  the  cases 
cited,  has  many  times  said  that  the  holder  of  the  quitclaim 
deed  takes  it  with  notice  of  prior  equities.  Looking  to  code, 
section  1941,  its  language  makes  it  inapplicable  to  such  a 
state  of  facts.  Its  language  is,  that  "no  instrument  affecting 
real  estate  is  of  any  validity  against  subsequent  purchasers 
....  without  notice,"  etc.  If  the  presentation  of  such  a 
deed  is  notice  of  a  defect  in  or  want  of  title,  then  the  holder 
cannot  take  without  notice,  and  stands  unprotected  by  the 
Btatute.  We  think  the  case  of  Pettingill  v.  Devin,  35  Iowa, 
353,  must  be  regarded  as  overruled  by  subsequent  decisions. 

2.  A  question  is  made  in  the  case  as  to  the  dower  interest 
of  Mrs.  Lauber,  it  appearing  that  when  she  signed  the  bond 
to  plaintiffs  she  had  no  information  that  it  was  intended  as 
security,  instead  of  an  actual  sale.  We  do  not  see  how,  under 
the  state  of  this  record,  this  fact  would  change  the  result. 
The  actual  consideration  — four  thousand  seven  hundred  dol' 
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lars  —  was  paid ;  and  if  the  property  is  taken  for  that  con- 
sideration, even  by  tlie  process  of  foreclosure,  how  can  she 
complain?  She  has  merely  parted  with  what  she  intended 
to,  for  the  consideration  intended.  No  prejudice  has  resulted 
to  her  from  a  variance  as  to  facts,  nor  does  she  complain. 
Neither  can  the  variance  as  to  facts  prejudice  the  defendant. 

3.  It  is  urged  that  the  defendant  was  in  fact  a  good-faith 
purchaser,  or  parted  with  its  money  in  good  faith,  relying 
upon  the  record  as  to  the  condition  of  the  title.  Of  this  we 
have  no  doubt;  but,  with  our  holding  as  to  the  legal  status  of 
the  holder  of  such  a  deed,  the  legal  presumption  must  prevail 
as  against  the  facts  as  claimed.  We  think  the  judgment  of 
the  district  court  right,  and  it  is  affirmed. 

Quitclaim  Deed  —  Rights  of  Grantee.  —  One  holding  or  claiming  un- 
der or  through  a  quitclaim  deed  cannot  claim  protection  as  a  bona  fide,  pur- 
chaser: Oarrett  v.  Christopher,  74  Tex.  453;  15  Am.  St.  Rep.  850,  and  note; 
Goddard  v.  Donaha,  42  Kan.  754;  American  Mortgage  Co,  v.  Hutchinson,  19 
Or.  334;    Wolf  v.  Zahel,  44  Minn.  91. 

Married  Women  —  Estoppel.  —  For  the  law  relating  to  the  doctrine  of 
estoppel  as  applied  to  married  women,  see  Brown  v.  Thompson,  31  S.  0.  436; 
17  Am.  St.  Rep.  40,  and  note. 
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Municipal  Corporations  —  Water  Company,  whether  Answerablb 
FOR  Loss  of  Property  by  Fire  from  its  Failure  to  Perform  its 
Contract.  —  Where  a  city  contracts  with  a  water  company  for  a  supply 
of  water  to  extinguish  fires,  such  supply  to  be  paid  for  by  the  levy  of  a 
special  tax,  there  is  no  privity  of  contract  between  the  tax-payer  and 
such  company  authorizing  him  to  maintain  an  action  against  it  for  the 
destruction  of  his  property  by  tire,  caused  by  its  failure  to  fulfill  its 
contract. 

Contract  —  Privity.  —  Levy  and  Collection  of  a  tax  by  a  city,  in  dis- 
charge of  a  contract  legally  made  by  it,  does  not  create  any  privity  of 
interest  between  the  contractor  and  the  tax-payer. 

Municipal  Corporation  —  Contraci"  by  City  to  Indemnify  Property- 
holder.  —  A  law  which  authorizes  cities  to  contract  with  individuals 
and  companies  for  the  building  and  operating  of  water- works  does  not, 
in  the  absence  of  express  provision  to  that  efifect,  confer  power  upon  the 
city  to  contract  with  such  individual  or  corporation  to  indemnify  a  tax- 
payer, so  as  to  enable  him  to  maintain  an  action  in  his  own  name  for 
a  breach  of  the  contract. 

James  H.  Anderson^  for  the  appellant. 

James  C.  Davis,  for  the  appellee. 
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Robinson,  J.  In  the  year  1877,  the  city  of  Keokuk,  by 
means  of  an  ordinance,  entered  into  an  agreement  with  de- 
fendant for  a  supply  of  water.  The  ordinance  specified  the 
capacity  of  the  water-works  which  should  be  operated  by  de- 
fendant, and  provided  that  it  should  at  all  times,  day  and 
night,  be  prepared  to  perform  certain  duties  imposed  by  the 
ordinance,  and  to  furnish  the  quantity  of  water  specified.  It 
provided  that  the  city  should  pay  fixed  amounts  for  the  use 
of  a  specified  number  of  hydrants  to  be  furnished  by  defend- 
ant for  the  purpose  of  extinguishing  fires,  and  for  other  use, 
and  that  the  amounts  to  be  so  paid  should  be  raised  by  means 
of  a  special  tax,  to  be  levied  upon  the  taxable  property  within 
the  limits  of  the  city  which  would  receive  benefit  and  protec- 
tion from  the  water-works.  Section  18  of  the  ordinance  is  as 
follows:  "That  in  laying  down  the  pipes  and  conduits  neces- 
sary to  supply  the  city  with  water,  it  is  hereby  expressly  pro- 
vided that  no  authority  is  conferred  by  the  council  to  interfere 
with  the  rights  and  privileges  heretofore  granted  to  the  Keo- 
kuk Gas-light  and  Coke  Company,  and  to  railroads  and  other 
public  corporations  holding  under  the  city;  and  it  is  expressly 
provided  that  said  water-works,. in  laying  its  mains  and  pipes, 
and  in  enjoying  the  privileges  herein  granted,  shall  not  in  any 
manner  disturb  or  displace  any  of  the  permanent  monuments 
of  the  said  city  at  street  crossings,  and  in  other  places.  This 
grant  to  the  water-works  company  being  conferred  with  the 
expressed  conditions  that  said  company  shall  be  liable  for  all 
injury  to  persons  or  property  caused  by  the  negligence,  mis- 
management, or  fault  of  itself  or  its  employees  while  engaged 
in  the  construction  or  operation  of  said  works;  and  should  the 
city  be  sued  therefor,  they  shall  be  notified  of  such  suit,  and 
thereupon  it  shall  be  the  duty  of  said  company  to  defend  or  set- 
tle the  same,  and  should  judgment  go  against  the  city,  in  such 
case  they  shall  recover  the  amount,  with  costs,  from  the  com- 
pany, and  the  record  of  the  judgment  against  the  city  shall  be 
conclusive  evidence  in  the  cause  to  enable  the  city  to  recover 
in  any  suit  therein  against  the  company." 

The  plaintiff  was  a  property  owner  and  tax-payer  of  the 
city  of  Keokuk  at  the  time  of  the  fire  in  controversy,  and  had 
paid  special  taxes  levied  upon  his  property  pursuant  to 
the  terms  of  the  ordinance,  which  were  used,  as  therein  pro- 
vided, for  the  payment  of  defendant.  While  the  contract 
with  defendant  was  in  force,  property  belonging  to  plaintiff 
situate  within  the  limits  of  the  city  to  be  benefited  and  pro- 


Feb.  1890.]     Becker  v.  Keokuk  Water-works.  379 

tected  by  the  water-works  was  destroyed  by  fire.  The  fire 
department  of  the  city  was  at  the  fire  in  time  to  have  extin- 
guished it,  but  the  supply  of  water  failed  through  the  fault  of 
defendant,  and  in  violation  of  its  agreement,  in  consequence 
of  which  the  property  of  plaintiff  was  burned.  He  seeks  to  re- 
cover its  value  of  defendant. 

1.  The  demurrer  contains  several  grounds,  only  one  of 
which,  however,  is  so  fully  set  out  as  to  require  examination. 
That  is,  in  substance,  that  the  petition  fails  to  show  a  privity 
of  contract  between  plaintiff  and  defendant.  The  chief  ques- 
tion raised  by  the  demurrer  was  considered  in  Davis  v.  Clinton 
Water-works  Co.,  54  Iowa,  59,  37  Am.  Rep.  185,  and  decided 
adversely  to  the  claim  now  made  by  plaintiff.  But  he  con- 
tends that  this  case  differs  from  that  in  several  material 
particulars.  In  this  case  a  special  fund  was  raised  by  the 
city  to  pay  for  a  suQicient  supply  of  water  for  use  in  case  of 
fires,  and  to  that  fund  plaintiff  contributed.  It  is  said  that 
in  making  the  contract,  and  in  levying  and  collecting  the 
taxes  required  by  its  provisions,  the  city  acted  as  a  mere 
agent.  We  do  not  think  the  fact  that  the  city  levies  and  col- 
lects a  tax  to  be  paid  to  defendant  creates  any  privity  of 
interest  between  defendant  and  the  tax-payers.  In  making 
the  contract,  the  city  discharged  one  of  the  duties  for  which  it 
was  created;  and  in  raising  the  required  money  it  only  pro- 
vided the  consideration  due  from  it  by  virtue  of  the  contract. 
It  will  hardly  be  claimed  that  defendant  could  proceed  against 
a  tax-payer,  in  the  first  instance,  for  any  unpaid  money  due 
under  the  contract  from  the  city. 

2.  It  is  said  that  section  18  of  the  ordinance  expressly  pro- 
vides that  defendant  shall  be  liable  for  all  injury  to  persons 
or  property  caused  by  the  negligence  or  mismanagement  of 
defendants  or  its  employees,  and  that  this  action  is  authorized 
by  section  2552  of  the  code.  It  was  decided  in  Vanhorn  v. 
City  of  Des  Moines,  63  lovya,  448,  50  Am.  Rep.  750,  that  the 
city  was  not  liable  for  the  failure  of  the  water-works  company 
to  furnish  the  water  required  by  its  contract  to  extinguish 
fires,  even  though  the  city  had  taken  a  contract  from  the 
company  to  protect  it  from  liability  which  might  arise  for  mal- 
feasance or  neglect  on  the  part  of  the  company.  It  was  further 
held  that  the  city  could  not  assume  a  liability  for  negligence 
where  none  was  imposed  by  law,  and  that  the  contract  of  in- 
demnity must  be  regarded  as  having  reference  to  existing 
grounds  of  liability,  and  not  as  creating  new  ones.     Much 
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stress  is  placed  by  appellant  upon  that  part  of  section  18 
which  provides  "  that  said  company  shall  be  liable  for  all  in- 
jury to  persons  or  property  caused  by  the  negligence,  misman- 
agement, or  fault  of  itself  or  its  employees  while  engaged  in 
the  construction  or  operation  of  said  works."  Municipal  cor- 
porations have  and  can  exercise  only  such  powers  as  are 
expressly  granted  to  them  by  law,  and  such  incidental  ones 
as  are  necessary  to  make  those  powers  available,  and  are  es- 
sential to  effectuate  the  purposes  of  the  corporation;  and  those 
powers  are  strictly  construed:  ClnrJc  v.  City  of  Des  Moines,  19 
Iowa,  212;  87  Am.  Dec.  423;  McPherson  v.  Foster,  43  Iowa, 
57;  22  Am.  Dec.  215.  The  law  which  authorizes  cities  to 
contract  with  individuals  and  companies  for  the  building  and 
operating  of  water-works  confers  no  powers  upon  a  city  to 
make  a  contract  of  indemnity  for  the  individual  benefit  of  a 
tax-payer,  for  a  breach  of  which  he  could  maintain  an  action 
in  his  own  name.  In  view  of  the  law  applicable  to  such  cases, 
the  provision  of  section  18,  relied  upon  by  appellant,  consid- 
ered in  connection  with  the  entire  ordinance,  must  be  construed 
to  refer  to  injuries  for  which  the  city  would  have  been  liable  if 
caused  by  negligence,  mismanagement,  or  fault  on  its  part. 
The  judgment  of  the  superior  court  is  aflSrmed. 

Contracts  —  Parvrry. —  Where  a  company,  organized  to  supply  the  in- 
habitants of  a  city  with  water,  contracted  with  the  municipal  authorities  to 
supply  their  hydrants,  but  failing  to  do  so,  the  fire  department  was  not  able 
to  extinguish  a  fire,  there  was  not  such  privity  of  contract,  as  between  the 
water  company  and  an  owner  of  city  property  destroyed  by  the  fire,  as  to 
make  the  former  liable  in  damages  to  the  latter:  Nicherson  v.  BridgepoH  Hy- 
draulicCo.,  46  Conn.  24;  33  Am.  Rep.  1,  and  particularly  note  5-9. 

A  case  apparently  similar  to  the  principal  case  was  that  of  Paducah  Lum- 
ber Co.  V.  Paducah  Water  Supply  Co.,  decided  in  the  court  of  appeals  of  Ken- 
tucky. The  judgment  of  the  trial  court  against  the  water  company  was 
affirmed  in  the  court  of  appeals.  Oa  application  for  a  rehearing,  the  court 
expressed  its  opinion  March  18,  1890,  as  follows:  "It  is  not  necessary  to 
€ven  consider  whether  a  municipal  corporation  can  be  made  liable  for  de- 
struction by  fire  of  property  of  its  individual  inhabitants,  because  that  ques- 
is  not  before  us.  But  even  assuming  no  action  could  be  maintained  in  that 
case,  still  the  doctrine  of  respondeat  superior  would  not,  as  contended,  avail 
to  relieve  appellee  of  its  own  liability  because  the  relation  of  principal  and 
agent  does  not  exist  in  any  sense  between  the  city  of  Paducah  and  it.  On 
the  contrary,  they  entered  into  a  contract  by  which,  for  a  valuable  considera- 
tion, to  be  paid  by  taxation  and  by  rents  for  private  use  of  hydrants,  appellee 
agreed,  among  other  things,  to  keep  a  specified  quantity  of  water  in  its  stand- 
pipe  at  all  times,  except  on  particular  occasions  mentioned,  none  of  which 
existed  when  appellant's  property  was  burned.  It  is  too  plain  for  discussion 
that  the  city  of  Paducah  had  the  power  and  did  make  the  contract  for  benefit 
of  its  inhabitants,  and  consequently  each  one  of  them  has  a  right  tu  sue  and 
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recover  for  an  injury  caused  to  him  by  breach  of  it.  Appellee  did  not  cove- 
nant to  prevent  occurrence  of  fires,  nor  that  the  quantity  of  water  agreed  to 
be  furnished  would  be  a  certain  and  effectual  protection  against  every  fire, 
and  consequently  does  not  in  any  sense  occupy  the  attitude  of  an  insurer. 
But  it  did  undertake  to  perform  the  plain  and  simple  duty  of  keeping  water 
up  to  a  designated  height  in  the  stand-pipe.  And  if  it  failed  or  refused  to 
comply  with  that  undertaking,  and  such  breach  was  the  proximate  cause  of 
destruction  of  appellant's  property,  which  involves  questions  of  fact  for 
determination  of  the  jury,  there  exists  no  reason  for  its  escape  from  an- 
swering in  damages  that  would  not  equally  avail  in  case  of  any  other  breach 
of  contract.  Petition  for  rehearing  overruled."  It  will  be  seen  from  the 
foregoing  opinion  that  no  attempt  was  made  in  it  to  answer  the  reasoning  of 
the  principal  case  and  others  in  harmony  with  it.  The  court,  with  the  ever- 
convenient  "it  is  too  plain  for  discussion,"  summarily  disposed  of  the  question, 
and  then  directed  that  its  opinion  be  not  officially  reported.  Nevertheless 
we  do  what  we  may  towards  rescuing  the  opinion  from  the  oblivion  to 
which  the  court  consigned  it,  not  because  it  exhibits  any  clear  comprehension 
of  the  character  and  importance  of  the  questions  of  law  involved,  but  because 
of  the  intrinsic  importance  of  the  subject,  and  the  fact  that  the  Kentucky 
court  took  a  different  view  and  reached  an  opposite  conclusion  from  the  other 
coui'ts  by  which  the  question  has  been  considered  and  determined. 


Beard  and  Sons  v.  Illinois  Central  E'y  Co. 

[79  Iowa,  618.] 

CoMMOS  Carriers  —  Duty  as  to  Goods  Carried.  —  A  carrier's  duty  b 
not  limited  to  the  transportation  of  goods  delivered  for  carriage.  He 
must  exercise  due  diligence  to  protect  them  from  destruction  and  injury 
resulting  from  conditions  which,  in  the  exercise  of  due  care,  may  be 
averted  or  counteracted. 

Common  Carriers  —  Duty  to  Protect  Goods.  —  A  common  carrier  receiv- 
ing goods  for  transportation  must  guard  them  from  destruction  by  the 
elements,  from  the  eflfect  of  delays,  and  from  every  source  of  injury 
which  he  may  avert,  and  which,  in  the  exercise  of  care  and  ordinary 
intelligence,  may  be  known  or  anticipated.  Unknown  causes,  or  those 
inherent  in  the  nature  of  the  goods,  and  which  cannot  be,  in  the  exercise 
of  diligence,  averted,  will  not  render  the  carrier  liable.  Hence  the  nature 
of  the  goods  must  be  considered  in  determining  the  carrier's  duty. 

Common  Carriers  —  Dcrr  as  to  Perishable  Good.s.  —  A  common  carrier 
who  has  knowingly  received  butter  for  transportation  must  exercise  the 
care  and  diligence  necessary  to  protect  it  from  heat,  and  carry  it  in  im- 
proved cars,  if  such  cars  are  in  use  and  will  protect  it,  and  cannot 
escape  liability  for  not  safely  transporting  on  the  ground  that  it  did 
not  have  cars  sufficient  for  that  purpose;  tliat  the  car  was  sealed  when 
received;  that  it  was  customary  to  haul  cars  received  from  the  connect- 
ing carrier  without  changing  the  goods  in  them,  or  that  the  rate  of 
charges,  as  shown  by  the  way-bill,  was  for  common  cars  only. 

Common  Carrier  —  Freight  Charges  as  Limiting  Liability.  —  Freight 
charges  for  perishable  goods  wdl  not  limit  the  care  to  be  exercised  by  the 
carrier  in  transportion,  nor  restrict  his  liability,  unless  the  charges  fixed 
in  the  way-bill  express  a  contract  that  the  goods  may  be  carried  so  as  to 
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destroy  their  valae,  and  that  excuses  the  carrier  from  the  exercise  oi 
the  care  required  of  him  by  law. 

Common  Carriers  —  Evidkncb  of  Want  or  Care. — In  an  action  against 
a  common  carrier  to  recover  for  the  loss  of  a  car  of  butter,  and  alleging 
negligence  on  his  part  for  not  taking  proper  precautious  to  preserve  it 
during  transportation,  evidence  is  admissible  to  show  a  custom  among 
carriers  to  put  butter  in  cold  storage,  when  refrigerator  cars  were  not 
ready  to  receive  it. 

Common  Carriers  —  PRESUMPnoN  as  to  Condition  or  Goods  —  Burden 
OF  Proof. —  The  presumption  arises  that  perishable  goods  shipped  ia 
good  order  continue  in  that  condition  when  in  the  hands  of  a  connect^ 
ing  carrier,  and  the  burden  of  proof  is  on  him  to  show  that  they  were 
not  in  good  condition  when  received  by  him. 

Instructions  —  Issue  upon  Which  there  is  No  Evidencb  need  not  be 
submitted  to  the  jury. 

Action  to  recover  damages  for  injury  to  a  car-load  of  butter 
arising  from  heat  during  transportation.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

Mills  and  Keeler,  and  W.  J.  Knight,  for  the  appellant. 

Rickel  and  Crocker,  for  the  appellees. 

Beck,  J.  1.  The  plaintiff  delivered  to  the  Burlington, 
Cedar  Rapids,  and  Northern  Railway  Company,  at  West  Union, 
in  two  consignments,  a  large  quantity  of  butter  for  transpor- 
tation to  New  Orleans.  The  facts  as  to  both  separate  consign- 
ments are  identical.  In  the  further  statement  of  facts  they 
will  be  referred  to  as  but  one  transaction.  The  butter  was  put 
in  refrigerator-cars  by  the  company  first  receiving  it,  and  was 
transported  therein  over  connecting  roads  to  St.  Louis,  where 
it  was  transferred  by  drays  across  the  river,  and  delivered  to 
the  St.  Louis,  Alton,  and  Terre  Haute  Railway  Company, 
known  as  the  Cairo  Short  Line,  and  put  in  a  common  box-car  and 
a  lined  fruit-car,  each  of  which  was  sealed,  as  is  usually  done, 
and  sent  on  the  same  day  to  Duquoin,  Illinois,  and  delivered 
to  defendant,  which  transported  it  to  New  Orleans  in  the  same 
cars.  The  butter  was  not  examined  by  defendant,  and  no  at- 
tempt was  made  to  ascertain  its  condition,  on  the  probability 
that  it  could  or  would  not  be  transported  in  the  cars,  without 
injury,  to  New  Orleans.  The  Cairo  Short  Line  Company 
billed  the  butter  to  New  Orleans  at  a  rate  of  freight  charges 
for  common  cars.  It  appears  that  the  consignment  took  the 
usual  course  of  transaction  between  defendant  and  the  Cairo 
Short  Line  at  Duquoin.  It  is  not  shown  that  plaintiff,  or  the 
initial  or  connecting  carrier,  made  any  demand  of  defendant 
or  the  Cairo  Short  Line  Company  for  a  refrigerator-car,  or  for 
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the  protection  of  the  butter  from  the  effects  of  heat  by  the  use 
of  ice  in  the  common  car  in  which  it  was  transported,  and  it 
is  not  shown  that  plaintifiF,  or  the  initial  carrier,  or  the  con- 
necting companies  to  St.  Louis,  had  any  notice  or  information 
in  any  way,  directly  or  indirectly,  of  the  shipment  of  the  but- 
ter without  protection  from  the  effects  of  the  heat,  nor  did  they 
have  any  notice  or  information  of  the  practice  and  course  of 
business  adopted  by  defendant  and  the  Cairo  Short  Line  at 
Duquoin.  We  are  required  to  determine  whether,  under  the 
law  upon  these  facts,  the  defendant  is  liable.  The  discussion 
of  this  question  will  dispose  of  certain  objections  made  by  the 
counsel  of  defendant  to  the  rulings  of  the  court  below  upon  in- 
structions and  admissions  of  evidence. 

2.  We  will  proceed  to  inq'iire  as  to  the  duty  of  defendant 
upon  receiving  the  butter  in  a  car  from  the  Cairo  Short  Line 
for  transportation  to  New  Orleans,  without  directions  or  in- 
structions as  to  the  character  of  the  car  in  which  it  should  be 
carried.  A  carrier's  duty  is  not  limited  to  the  transportation 
of  goods  delivered  for  carriage.  He  must  exercise  such  dili- 
gence as  is  required  by  law  to  protect  the  goods  from  destruc- 
tion and  injury  resulting  from  conditions  which,  in  the  exercise 
of  due  care,  may  be  averted  or  counteracted.  He  must  guard 
the  goods  from  destruction  or  injury  by  the  elements;  from 
the  eflFects  of  delays;  indeed,  from  every  source  of  injury  which 
he  may  avert,  and  which,  in  the  exercise  of  care  and  ordinary 
intelligence,  may  be  known  or  anticipated.  Unknown  causes, 
or  those  which  are  inherent  in  the  nature  of  the  goods,  and 
cannot  be,  in  the  exercise  of  diligence,  averted,  will  not  render 
the  carrier  liable.  The  nature  of  the  goods  must  be  considered 
in  determining  the  carrier's  duty.  Some  metals  may  be  trans- 
ported in  open  cars.  Many  articles  of  commerce,  when  trans- 
ported, must  be  protected  from  rain,  sunshine,  and  heat,  and 
must  have  cars  fitted  for  their  safe  transportation.  Live 
animals  must  have  food  and  water,  when  the  distance  of 
transportation  demands  it.  Fruit,  and  some  other  perishable 
articles,  must  be  carried  with  expedition  and  protection  from 
frost.  So  the  carrier  must  attend  to  the  character  of  the  goods 
he  transports.  He  is  informed  thereof  by  inspection  of  the 
freight-bills,  or  by  other  papers  accompanying  the  shipment. 

In  the  case  before  us  the  marks  on  the  packages  and  the 
way-bill  disclosed  that  the  subject  of  shipment  was  butter. 
The  employees  of  defendant  were  endowed  with  intelligence 
which    taught   them   that    the    season  was    summer,    when 
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warm  weather  prevailed;  that  butter,  in  common  cars,  would 
be  greatly  injured  by  the  ordinary  heat  of  the  climate; 
and  that  the  butter,  as  it  approached  its  destination,  would 
be  subject,  by  reason  of  the  change  of  latitude,  to  greatly 
increased  heat  from  the  weather.  All  these  things  are  fa- 
miliarly known  to  all  men.  Surely,  the  law  will  presume 
that  defendant's  employees  had  full  knowledge  thereof.  The 
law  required  the  defendant,  having  received  the  perishable 
cargo  involved  in  this  suit,  to  exercise  the  care  and  diligence 
necessary  to  protect  it;  and  if  improved  cars  for  the  trans- 
portation of  articles  of  commerce  liable  to  injury  from  heat 
were  in  use,  it  was  defendant's  duty  to  use  such  cars  in  carry- 
ing the  butter.  These  views  are  supported  by  the  following 
among  other  cases:  Hewett  v.  Chicago  etc.  Ry  Co.,  63  Iowa, 
611;  Sager  v,  Portsmouth  etc.  R  R.  Co.,  31  Me.  228;  50  Am. 
Dec.  659;  Hawkins  v.  Great  Western  R.  R.  Co.,  17  Mich.  62; 
97  Am.  Dec.  179;  Great  Western  R'y  Co.  v.  Hawkins,  18  Mich. 
427;  Ogdenshurg  etc.  R.  R.  Co.  v.  Pratt,  22  Wall.  123;  Wing 
V.  New  York  etc.  R.  R.  Co.,  1  Hilt.  231;  Merchants  Dispatch 
etc.  Co.  V.  Cornforth,  3  Col.  280;  25  Am.  Rep.  757.  As  to 
the  duty  of  defendant  to  use  cars  so  constructed  and  used 
as  to  avoid  injury  from  heat,  see  Hutchinson  on  Carriers,  sec. 
294;  Boscowitz  v.  Adams  Exp.  Co.,  93  111.  525;  34  Am.  Rep. 
191;  Steinmg  v.  Erie  Ry  Co.,  43  N.  Y.  123;  3  Am.  Rep.  673. 
3.  But  it  is  said,  —  1.  That  defendant  did  not  have  refrigera- 
tor-cars which  it  could  have  used  on  the  day  it  received  the 
butter;  2.  That  the  cars  were  sealed;  3.  That  it  was  accus- 
tomed to  haul  the  cars  received  from  the  Cairo  Short  Line 
without  changing  the  cargo.  We  may  here  assume  that  de- 
fendant will  be  excused  from  using  refrigerator-cars.  But  it 
is  shown  that  the  butter  could  have  been  carried  safely  by 
the  use  of  ice  in  the  box-cars.  It  was  defendant's  duty  to  use 
it.  But  having  accepted  the  butter  for  transportation,  de- 
fendant cannot  escape  liability  for  not  safely  transporting  it, 
on  the  ground  that  it  did  not  have  cars  sufficient  for  that 
purpose:  Hannibal  etc.  R.  R.  Co.  V.  Swift,  12  Wall.  262;  Helli- 
well  V.  Grand  Trunk  Ry  Co.,  7  Fed.  Rep.  76;  Paramore  v.  Western 
R.  R.  Co.,  53  Ga.  385.  The  sealing  of  the  car  was  not  to 
protect  it  from  defendant,  the  carrier  having  it  under  control. 
Surely,  if  it  was  necessary  for  the  protection  of  the  goods,  de- 
fendant had  full  power  to  enter  the  car,  and  failure  to  exer- 
cise the  power  was  negligence:  Dixon  v.  Richmond  etc.  R.  R. 
Co.f  74  N.  C.  538.     The  custom  of  the  defendant  and  Cairo 
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Short  Line  cannot  be  invoked  to  protect  one  or  both  from  neg- 
ligence causing  destruction  to  goods  transported  by  them.  A 
custom  to  take  cars  without  changing  the  goods  in  them,  when 
their  safety  demanded  it,  would  be  a  custom  based  upon  neg- 
ligence, and  cannot  be  regarded  or  enforced:  Hamilton  v.  Dea 
Moines  etc.  R.  R.  Co.j  36  Iowa,  31;  Allen  v.  Burlington  etc.  R'y 
Co.,  64  Iowa,  95. 

4.  It  is  said  that  the  rate  of  charges,  as  shown  by  the  way- 
bill, was  for  common  cars,  and  the  defendant  therefore  under- 
took to  furnish  no  other  kind.  If  the  freight  charges  fixed  in 
the  way-bill  do  not  express  a  contract  that  the  butter  may  be 
transported  so  as  to  destroy  its  value,  and  that  the  carrier  is 
excused  from  the  exercise  of  the  care  required  of  him  by  law, 
we  think  the  freight  charges  in  no  case  will  limit  the  care  to 
be  exercised  by  the  carrier,  and  restrict  his  liability.  The 
defendant  was  not  restricted,  by  the  rate  of  freight  charges 
named  in  the  way-bill,  from  claiming  and  enforcing  the  pay- 
ment of  a  just  compensation  for  charges  incurred  on  account 
of  outlays  made  in  order  to  safely  transport  the  goods:  Sum- 
ner V.  Southern  R.  R.  Ass'n,  7  Baxt.  345;  32  Am.  Rep.  565. 
Many  of  the  rulings  of  the  district  court  upon  the  admission 
of  evidence  and  instructions  objected  to  by  defendant  are  in 
accord  with  the  views  we  have  expressed. 

5.  Evidence  was  admitted,  against  defendant's  objection, 
tending  to  show  that  a  custom  prevailed  among  carriers  by 
railroads  to  put  butter  into  cold  storage,  when  refrigerator- 
cars  were  not  ready  to  receive  it.  This  evidence  was  objected 
to,  on  the  ground  that  the  petition  contained  no  allegation  of 
negligence  by  reason  of  the  failure  of  defendant  to  put  the 
butter  into  cold  storage.  But  the  petition  does  charge  negli- 
gence on  the  part  of  defendant  in  not  taking  proper  precau- 
tions to  preserve  the  butter.  The  evidence  tends  to  show  what 
precautions  ought  to  have  been  taken  in  this  case.  Besides, 
the  evidence  serves  to  show  that  defendant's  excuse  for  send- 
ing the  butter  in  the  common  car,  and  for  not  retaining  it 
until  a  refrigerator-car  on  defendant's  road  came  along,  is  not 
sufficient.  It  is  shown  that  such  car  was  run  on  defendant's 
trains  on  two  or  three  days  each  week. 

6.  The  superior  court,  in  the  seventh  instruction  given, 
directed  the  jury  that  they  could  infer  that  the  butter 
was  in  good  order  when  received  by  defendant,  from  the 
fact  that  it  was  shipped  in  good  condition,  in  a  refrigeraior- 
car,    for   St.   Louis.       Of  this  instruction    defendant    com- 
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plains.  It  is  correct.  The  presumption  arises  that  goods 
shipped  in  good  order  continue  in  that  condition  when 
in  the  hands  of  a  connecting  carrier.  The  burden  rests 
on  such  carrier  to  show  that  they  were  not  in  good  condition 
when  received  by  him:  Hutchinson  on  Carriers,  sec.  761; 
Shriver  v.  Sioux  City  etc.  R.  R.  Co.,  24  Minn.  506;  31  Am* 
Rep.  353;  Leo  v.  St.  Paul  etc.  R'y  Co.,  30  Minn.  438;  Laughlin 
V.  Chicago  etc.  R'y  Co.,  28  Wis.  204;  9  Am.  Rep.  493;  Dixon 
V.  Richmond  etc.  R.  R.  Co.,  74  N.  C.  538;  Paramore  v.  Western 
R.  R.  Co.,  53  Ga.  385. 

7.  The  defendant,  in  its  answer,  set  up  as  a  defense  that 
plaintiffs  had  fully  compromised  this  claim  for  loss  of  the 
butter  with  preceding  connecting  carriers  transporting  the 
butter  to  defendant.  The  court  withdrew  the  issue  upon  this 
defense  from  the  jury,  on  the  ground  that  there  was  no  evi- 
dence supporting  the  defense.  Of  this  ruling  the  defendant 
now  complains.  The  court,  we  think,  ruled  rightly.  The  evi- 
dence totally  fails  to  show  a  settlement.  The  most  that  could 
be  said  is,  that  the  evidence  shows  propositions  for  settlements, 
and  agreements  to  settle.  But  it  is  not  shown,  as  is  alleged  in 
defendant's  answer,  that  there  was  in  fact  a  settlement  and  pay- 
ment thereon,  and  a  discharge  of  the  claim.  The  action  of  the 
court  in  this  regard  is  correct.  The  foregoing  discussion  dis- 
poses of  all  the  questions  requiring  consideration  in  this 
opinion.     The  judgment  of  the  district  court  is  affirmed. 


Carriers  of  Goods  —  Duty  of  Carrier  to  Care  for  Goods.  —  As  to  a 
carrier's  duty  to  prevent  delays  in  the  transportation  of  goods,  and  its  lia- 
bility for  a  loss  or  deterioration  in  the  goods  in  consequence  thereof,  see 
extended  note  to  Norris  v.  Savannah  etc  R'y  Co.,  11  Am.  St.  Rep.  360-366. 
By  common  law  a  carrier  of  goods  is  regarded  as  an  insurer,  and  is  held 
accountable  for  any  loss  or  damage  to  them,  unless  from  inevitable  accident, 
which  is  the  same  thing  with  an  act  of  God,  or  the  act  of  the  public  enemy, 
or  the  conduct  of  the  owners:  Lewis  v.  Ludwick,  6  Cold.  368;  98  Am.  Dec. 
454.  The  carrier  must  use  that  care  which  the  occasion  and  the  goods  com- 
mitted  to  him  for  transportation  demand:  Wolfy.  American  Exp.  Co.,  43  Mo. 
421;  97  Am.  Dec.  406,  and  note. 

Carriers  —  Transportation  of  Butter.  —  A  carrier  undertaking  to 
carry  butter  a  long  distance  in  warm  weather  must  carry  it  in  refrigerator, 
cars;  and  where  there  is  no  stipulation  as  to  what  kind  of  cars  should  be  used, 
the  carrier  mast  use  snch  cars  as  are  necessary  for  the  proper  transportation 
of  the  butter:  Beard  v.  SL  Louia  etc.  Ry  Co.,  79  Iowa,  528. 
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Watsbs  — Right  to  Deain  Land  by  Tiles.  — The  owner  of  the  dominant 
estate  may  drain  the  water  falling  upon  his  land,  by  means  of  under- 
ground tiles,  into  a  natural  drainage  channel  upon  his  land,  through 
•which  it  is  cast  upon  the  lower  or  servient  estate. 

Waters  —  Drainaob  bt  Acquiescence  —  Right  to  Dam.  —  Where  a 
drainage  ditch  upon  their,  respective  lands  has  been  established  by  two 
adjoining  proprietors,  either  by  express  agreement  or  by  mutual  acqui- 
escence, and  such  ditch  is  required  by  the  best  interests  of  both  propri- 
etors, and  the  manner  of  its  construction  is  in  accord  with  the  natural 
flow  of  the  water,  which  is  not  diverted,  nor  the  quantity  increased,  it 
cannot  be  dispensed  with,  nor  its  course  changed  by  means  of  a  dam,  with- 
out the  consent  of  both  proprietors,  and  the  rights  thus  acquired  pass 
to  their  grantees. 

Waters  —  Drainage  by  Agrkemknt  —  Right  to  Change. — Where  ad- 
joining land-owners  have  jointly  constructed  a  drainage  ditch  over 
their  lands,  under  an  oral  agreement  as  to  its  course,  and  each  has 
contributed  labor  and  money  in  its  construction,  afterwards  plowing  and 
farming  in  accord  with  it,  neither  can  set  it  aside,  without  the  consent 
of  the  other. 

Waters  —  Drainage  by  License.  —  The  assent  of  a  land-owner  to  the 
construction  of  a  drainage  ditch  over  his  land  is  in  the  nature  of  a  li- 
cense, which,  having  been  accepted,  and  the  rights  conferred  assumed 
and  exercised,  cannot  be  set  aside  or  disregarded. 

John  F.  Lacey,  W.  R.  Lacey,  and  Bolton  and  McCoy,  for  the 
appellant. 

Blanchard  and  Preston,  for  the  appellee. 

Beck,  J.  1.  The  petition  is  in  two  counts.  The  first  al- 
leges that  plaintiff  owns  160  acres  of  land,  and  defendant 
owns  an  eight-acre  tract  adjacent  thereto,  on  the  west;  that 
for  many  years  there  has  been  upon  plaintiff's  land  a  natural 
drain,  or  open  ditch,  two  or  three  feet  deep,  being  a  natural 
watercourse,  which  begins  near  the  center  of  the  track,  and 
runs  in  a  southwesterly  direction,  crossing  the  division  line  of 
defendant's  land  about  twenty  rods  north  of  the  soutliwest 
corner  thereof,  and  thence  across  it;  that  this  drain  or  water- 
course is  the  natural  outlet  of  the  water  falling  and  accumu- 
lating upon  a  part  of  plaintiff's  land,  and  is  the  natural 
drainage  thereof;  that  defendant  dammed  up  the  drain  at  or 
near  its  entrance  upon  defendant's  land,  btit  the  dam  was 
washed  out  by  the  floods,  and  defendant  threatens  to  rebuild 
it;  and  that  the  water  arrested  in  its  flow  off  of  plaintiff's 
land,  and  caused  to  remain  thereon  by  the  dam,  would  prove 


888  Vannest  v.  Fleming.  [Iowa, 

to  be  a  source  of  great  injury  thereto,  which  would  prove  irrep- 
arable if  the  dam  be  permitted  to  remain. 

The  second  count  alleges  that  plaintiff  and  defendant,  at 
the  time  being  owners  of  their  respective  tracts  of  land,  en- 
tered into  an  oral  agreement  that  plaintiff  should  cause  an 
open  ditch  to  be  dug,  other  than  the  one  referred  to  in  the  first 
count,  which  should  run  westerly  from  the  northwest  part  of 
plaintiff's  land,  and  cross  the  line  of  defendant's  land  about 
thirty  rods  south  of  the  northeast  corner  thereof,  and 
should  run  thence  upon  defendant's  land  according  to  lines 
and  distances  set  out  in  the  petition,  which  need  not  be 
repeated  here;  that  the  parties  should  unite  in  construct- 
ing this  ditch,  each  doing  a  part  of  the  work,  as  stated  in 
the  petition;  that  each  party  was  to  have  the  right  to  con- 
nect tile  drains  with  the  ditch;  and  that  defendant  threatens 
to  destroy  the  ditch  or  drain,  and  render  it  useless,  which 
would  work  great  injury  to  plaintiff.  The  defendant,  in  an- 
swer to  the  first  count  of  the  petition,  after  denying,  generally, 
all  allegations  thereof,  admits  the  existence  of  the  ditch  de- 
scribed in  the  first  count  of  the  petition;  but  alleges  that  it  is 
not  a  natural  watercourse,  but  an  artificial  ditch.  He  admits 
that  he  obstructed  the  ditch,  but  denies  that  the  flow  of  the 
water  was  thereby  interfered  with,  and  alleges  that  plaintiff's 
land,  at  the  place  in  question,  is  higher  than  defendant's  land; 
that  the  ditch  is  not  necessary  for  the  proper  drainage  of  plain- 
tiff's land,  the  natural  depression  of  the  land  being  sufficient 
therefor;  that  it  is  his  intention  to  fill  up  the  ditch  on  his  own 
land,  but  not  to  obstruct  the  flow  of  the  water  upon  plaintiff's 
land;  and  that  the  ditch,  with  steep  banks,  is  an  injury  to 
defendant's  land. 

In  answer  to  the  second  count  of  the  petition,  defendant 
admits  that  the  other  ditch  —  the  more  northerly  one  —  was 
dug  at  the  mutual  expense  of  the  parties,  pursuant  to  a  verbal 
agreement  made  by  the  parties,  which  did  not  provide  how 
long  it  should  remain,  but  that  it  should  be  tiled  in  the  future, 
if  defendant  so  required,  and  that  the  ditch  was  not  dug  in 
compliance  with  the  agreement.  It  is  alleged  that  defendant 
now  requires  the  ditch  to  be  tiled,  one  half  of  the  expense 
whereof  he  proposes  to  pay. 

Defendant,  in  a  cross-petition,  prays  that  plaintiff  may  be 
enjoined  from  collecting  the  water  into  the  ditch  described  in 
the  first  count  by  tile  drains,  and  thereby  causing  it  to  flow 
upon  defendant's   land.     The  cross-petition  contains   allega- 
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tions  in  this  language:  "That  defendant's  land  is  lower  than 
plaintiff's,  and  that  the  plaintiff's  surface  is  drained  naturally 
upon  defendant's  land,  but  that  plaintiff  has  no  lawful  right, 
by  drainage,  to  concentrate  the  underground  water  and  to 
cause  it  to  flow  from  a  single  point  upon  defendant's  land,  and 
that  by  so  doing  he  has  attempted  to  impose  upon  defendant's 
land  a  burden  which  it  is  not  required  by  law  to  bear."  The 
allegations  of  the  cross-petition  are  denied  by  plaintiff  in  a 
proper  pleading.  Upon  the  final  hearing  on  the  merits,  the 
court  found  the  equities  with  defendant  upon  the  first  count 
of  the  petition,  which  was  dismissed  by  the  decree;  and  upon 
the  second  count  the  equities  were  found  with  plaintiff,  and 
the  relief  prayed  for  thereon  was  granted.  The  defendant's 
cross-petition  was  dismissed. 

2.  The  evidence  and  the  pleading  show  that  plaintiff's 
land  is  the  higher,  and  is  naturally  drained  over  defendant's 
land  by  two  "  sloughs,"  as  they  are  called  in  the  pleadings 
("swales"  is  a  better  designation),  which  run  from  or  through 
plaintiff's  land  to  and  over  defendant's.  There  is  no  other 
way  of  carrying  the  surplus  water,  caused  by  snow  and  rains, 
off  of  and  away  from  plaintiff's  land,  except  through  these 
swales.  They  also  drain  defendant's  land,  which  has  no  other 
drainage.  The  case  is  not  one  of  water,  whicli  would  not  nat- 
urally run  upon  defendant's  land,  being  diverted  and  brought 
there  by  the  unlawful  acts  of  plaintiff,  but  is  simply  the  case 
of  the  natural  drainage  of  a  tract  of  land  through  the  swales, 
prepared  by  nature  for  that  very  purpose.  The  two  parties 
happen  to  own  this  tract  of  land;  and  the  defendant,  the  owner 
of  the  servient  estate,  attempts  to  resist  the  undoubted  right 
of  plaintiff,  the  owner  of  the  dominant  estate,  to  have  the  sur- 
plus water  falling  upon  his  land  conducted  by  nature's  water- 
way off  of  his  land  to  the  brook,  the  creek,  and  the  river, — the 
great  natural  drains  of  the  country.  The  ground  of  this  re- 
sistance is,  that  this  water  from  plaintiff's  land  passes  over 
defendant's  farm.  But  as  the  water  from  defendant's  land 
must  pass  over  his  neighbor's  lands  below  him,  which  are  ser- 
vient to  his  lands,  he  is  attempting  to  impose  restrictions  upon 
plaintiff  which,  with  the  same  claim  of  right,  could  be  imposed 
upon  him  with  equally  disastrous  results. 
•  It  is  insisted  that  plaintiff  is  violating  the  law  and  rights  of 
defendant  by  collecting  the  water  —  "underground  water"  it 
is  called  in  defendant's  pleadings — by  tiles,  and  conducting  it 
to  defendant's  land  at  one  place,  which,  it  is  claimed,  is  not 
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permitted  by  the  law.  It  will  be  readily  seen,  upon  a  mo- 
ment's reflection,  by  one  having  but  a  limited  acquaintance 
with  the  subject,  upon  the  consideration  of  the  facts  devel- 
oped in  the  evidence,  that  there  is  no  difference  between  un- 
derground water  collected  by  tiling,  and  surface  water.  The 
first  is  water  which  would  run  off  in  a  ditch,  were  one  dug, 
without  entering  the  earth.  But  it  is  permitted  to  enter  the 
earth,  and  is  then,  by  natural  means,  attracted  and  conducted 
to  the  tiles,  and  through  them  flows  away.  It  must  be  re- 
membered that  the  lands  of  both  parties  are  used  for  cultiva- 
tion with  the  plow.  The  fact  is  known  by  every  intelligent 
observer  who  has  directed  his  eyes  over  the  surface  of  our 
beautiful  and  fertile  agricultural  lands,  that  the  swales  are 
our  most  productive  lands,  while  the  sward  of  the  prairie 
grass,  and  of  other  natural  grasses,  remains  unbroken.  There 
are  no  ditches  or  gutters  in  the  swales.  They,  of  course,  are 
of  various  widths,  depending  largely  upon  the  abruptness  and 
height  of  the  little  hills  or  elevations  of  which  they  constitute 
the  valleys.  When  the  sward  is  broken  by  the  plow,  the 
■water  from  rains  and  snows  has  a  tendency  to  seek  a  channel 
down  the  swale,  which  will,  of  course,  be  no  wider  than  is  re- 
quired to  conduct  away  the  surplus  water  falling  on  the  land 
drained  by  the  swale.  This  channel  will  soon  become  a  ditch 
after  the  sward  is  broken;  and  if  left  to  nature,  it  will  be  sinu- 
ous, directed  by  the  laws  of  nature,  which  give  all  water- 
courses that  character.  But  the  intelligent  husbandman  will 
aid  water  in  this  regard,  and  with  his  plow  or  his  shovel  will 
keep  the  ditches  straight.  He  will  not  act  the  foolish  part  of 
attempting  to  do  that  which  is  impossible,  namely,  to  keep  the 
surplus  water  flowing'over  all  the  surface  of  the  swale;  for  the 
reason  that  it  would  prove  impossible,  and  if  successful,  it 
would  cost  him  his  crops,  and  finally  impoverish  his  land,  by 
causing  the  fertile  soil  to  be  washed  away.  In  the  case  before 
us,  both  parties,  if  they  be  intelligent  farmers,  do  this  very 
thing.  Plaintiff,  instead  of  an  open  ditch,  put  in  tile,  which 
subserves  the  same  purpose.  Now,  these  farmers  are  not 
diverting  the  water  from  the  water-way  provided  by  nature. 
They  are  not  seeking  to  conduct  the  water  contrary  to  the 
course  of  nature,  or  in  a  way  it  did  not  run  before  the  soil  be- 
came the  property  of  man.  When  the  use  of  the  soil  is  changed 
from  nature's  husbandry,  the  production  of  grasses  from  mead- 
ows and  pastures  to  the  cultivation  of  grain  by  means  of  the 
plow,  nature  continues  to  direct  the  water  in  channels.     The 
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plaintiff  does  not  conduct  the  water  to  and  upon  defendant's 
land  in  a  manner  differing  from  that  manner  in  which  it  was 
conducted  before  the  land  was  plowed.  The  manner,  in  each 
instance,  is  nature's  manner.  Of  cours.',  the  manner,  in  one 
instance,  under  the  laws  of  nature,  provides  for  a  ditch;  in  the 
other  instances,  the  laws  of  nature  under  which  was  produced 
the  sward  of  the  prairie  grass,  dispense  with  a  ditch. 

3.  It  is  shown  by  the  evidence  —  indeed,  defendant  himself 
80  testifies  —  that  the  ditch  referred  to  in  the  first  count  was 
made  upon  defendant's  land,  before  he  owned  it,  by  the 
farmer  who  then  owned  and  cultivated  the  land.  It  seems 
that  defendant's  grantor  and  the  plaintiff,  or  his  grantor,  were 
in  accord  in  their  views  as  to  the  ditch,  and  its  course  through 
the  two  tracts  of  land,  and,  either  by  express  agreement  or 
by  mutual  and  silent  acquiescence  in  the  manner  pursued  by 
each  in  the  improvement,  by  drains,  of  their  respective  lands 
agreed  upon  the  construction  of  the  ditch  and  the  line  it 
should  pursue.  Its  place  of  crossing  the  dividing  line  of  the 
lands  in  this  manner  was  settled.  The  law  will  not  permit 
complaint  to  be  now  made  of  the  location  and  manner  of  con- 
struction of  the  ditch,  after  it  has  been  acquiesced  in  by  the 
parties.  The  rights  of  the  parties  demand  that  the  ditch 
should  remain  a  settled  matter.  Good  husbandry  forbids 
the  changing  of  ditches.  Their  permanence  prevents  the 
washing  away  of  the  soil,  as  well  as  avoids  expenses  in  the 
change. 

4.  Upon  the  first  count  of  the  petition,  and  defendant's 
cross-petition,  we  reach  the  conclusions,  —  1.  That  the  ditch 
is  required  by  the  best  interest  of  both  proprietors;  2.  That 
the  manner  of  its  construction  is  in  accord  with  the  natural 
flow  of  the  water;  3.  That  the  quantity  of  the  water  has  not 
been  increased,  and  its  flow  has  not  been  diverted,  as  charged; 
4.  That  the  ditch  was  established  by  the  acquiescence  of  the 
proprietors,  and  that  defendant  threatens  to  interfere  with 
and  change  the  flow  of  the  water  by  building  and  maintain- 
ing a  dam  in  the  ditch;  5.  That  the  ditch  cannot  be  dispensed 
with,  nor  its  course  changed,  without  the  consent  of  the  par- 
ties interested.  This  conclusion  is  in  accord  with  the  doc- 
trines of  Livingston  v.  McDonald,  21  Iowa,  160,  89  Am.  Dec. 
563,  and  is  supported  by  familiar  principles  of  the  law:  See 
Pratt  v.  Lamson.  2  Allen,  275. 

5.  The  evidence  very  plainly  leads  to  the  conclusion  of  fact 
that  the  ditch  described  in  the  second  count  was  constructed 
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jointly  by  the  parties,  under  an  oral  agreement  as  to  its 
course,  etc.,  each  party  contributing  labor  or  money  to  con- 
structing it.  The  parties  have  recognized  the  ditch,  have 
plowed  and  farmed  in  accord  with  it,  and  have  expended 
money  and  labor  in  the  performance  of  the  contract.  It  can 
be  set  aside,  disregarded,  and  annulled  by  neither  without 
the  consent  of  the  other.  The  assent  of  defendant  to  the  con- 
struction of  the  ditch  on  his  land  is  in  the  nature  of  a  license, 
which,  having  been  accepted,  and  the  rights  conferred  as- 
sumed and  exercised,  cannot  be  set  aside  or  disregarded: 
HarhnesB  v.  BurtoUy  39  Iowa,  101;  Cook  v.  Chicago  etc.  Ry  Co.f 
40  Iowa,  451;  Anderson  v.  Simpson,  21  Iowa,  399;  Beatty  v. 
Gregory,  17  Iowa,  109;  85  Am.  Dec.  546. 

6.  These  considerations  lead  us  to  the  conclusion  that  the 
decree  of  the  district  court  ought  to  be  aflQrmed  as  to  the 
second  count  and  as  to  the  dismissal  of  defendant's  cross- 
petition,  and  reversed  as  to  the  dismissal  of  the  first  count 
of  the  petition.  A  decree  ought  to  have  been  entered  grant- 
ing the  plaintiff  all  the  relief  prayed  for  in  his  petition,  both 
upon  the  first  and  second  counts,  and  dismissing  the  cross-peti- 
tion of  defendant.  The  cause  will  be  remanded  to  the  court 
below  for  such  a  decree. 

Modified  and  afiirmed  on  defendant's  appeal;  reversed  on 
plaintiff's  appeal,  

Water  —  Right  of  Drainage. — The  upper  land-owner  may  carry  on 
his  agricultural  operations  in  the  ordinary  manner  of  a  good  husbandman, 
■without  liability  for  such  drainage  or  obstruction  as  may  incidentally  result 
therefrom;  but  he  must  not  construct  works,  drains,  or  ditches,  whose 
direct  object  is  the  flooding  of  the  lands  of  the  lower  proprietor,  although 
he  thereby  fits  his  own  lands  for  useful  cultivation:  Note  to  Martin  v.  Jett, 
32  Am.  Dec.  125  et  seq.,  where  this  question  is  considered.  Compare  Greg- 
ory V.  Bush,  64  Mich.  37;  8  Am,  St,  Rep.  797. 
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Partition  —  Allowance  for  Improvements.  —  A  party  who,  owning  an 
nndivided  one  third  in  fee  and  a  life  estate  in  the  whole  of  a  tract  of  wild 
*'^   land,  takes  possession  under  a  deed  purporting  to  convey  the  remaining 
.'J   interest  in  the  fee,  but  which  ia  afterwards  determined  to  be  void,  and 
.;..  who,  while  thus  in  o-ndistnrbed  possession  for  twenty  years,  makes  im- 
provements equal  to  the  value  of  the  land,  is  entitled,  in  an  action  of 
partition  brought  by  him  upon  discovering  the  defect  in  his  title,  to  re- 
'  cover  the  value  of  his  improvements;  and  though  actual  partition  cttnnot 
• '    be  decreed,  and  a  sale  must  be  made,  still  he  need  not  resort  to  a  oourt 
of  law  to  recover  the  value  of  his  improvements. 
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MacTcey  and  Stockman,  for  the  appellants. 
C.  O.  Johnston,  for  the  appellee. 

Robinson,  J.  The  title  to  the  land  in  question  was  con- 
sidered and  determined  in  Killmer  v.  Wuchner,  74  Iowa,  860. 
This  action  was  brought  for  a  partition  of  the  land.  Plaintiff 
asks  that,  in  determining  the  respective  interests  of  the  par- 
ties to  this  action,  the  inlprovements  upon  the  land  be  con- 
sidered, and  that  an  allowance  therefor  be  duly  made. 
Before  this  action  was  commenced,  plaintiff  sold,  and  agreed 
in  writing  to  convey,  the  premises  in  controversy  to  John 
Beinke,  and  he  is  made  a  party  defendant.  The  appellants 
ask  for  the  partition  of  the  real  estate,  but  insist  that  their 
interest  is  not  affected  by  the  improvements.  The  defendant 
Beinke  admits  the  contract  of  purchase  with  plaintiff,  and 
avers  that  it  is  an  entirety,  and  that  he  does  not  desire  to  take 
only  a  part  of  the  land.  He  also  alleges  that  he  has  placed 
thereon  improvements  to  the  value  of  $675,  and  asks  that  in 
case  a  sale  is  ordered,  the  plaintiff's  share  of  the  proceeds 
thereof  be  paid  into  court  until  an  adjustment  is  effected  be- 
tween himself  and  the  plaintiff.  To  the  answer  of  Beinke, 
appellants  plead  that  the  improvements  for  which  he  claims 
were  made  without  their  knowledge  or  consent,  and  with 
knowledge  of  their  rights.  The  court  below  found  that 
each  appellant  was  the  owner  of  an  undivided  four  twenty- 
fifths  of  the  premises  in  controversy,  including  the  improve- 
ments, subject  to  a  life  estate  of  Dorotha  Strohman,  now  held 
by  Beinke,  and  that  Beinke  was  the  owner  of  an  undivided 
seventeen  twenty-fifths  of  the  premises,  including  improve- 
ments and  the  life  estate  aforesaid.  It  was  ordered  that  the 
premises  be  sold,  and  seventeen  twenty-fifths  of  the  proceeds 
be  paid  to  Beinke,  and  that  the  remainder  be  invested  under 
the  direction  of  the  court;  that  the  interest  thereof  be  paid  to 
Beinke  during  the  life  of  Dorotha  Strohman,  and  at  her  death 
that  such  remainder  should  be  paid  to  appellants. 

1.  Appellants  contend  that  the  court  erred  in  making  an 
allowance  against  them  for  improvements  made  by  appellee. 
Numerous  authorities  are  cited  which  hold,  in  effect,  that  a 
tenant  for  life  cannot  charge  the  inheritance  or  remainder  es- 
tate with  the  cost  or  value  of  improvements;  and  for  the  pur- 
poses of  this  case,  that  may  be  conceded  to  be  the  general  rule. 
The  question  we  are  required  to  determine  is,  whether  the  facts 
of  this  case  make  it  an  exception  to  that  rule.     The  land  in 
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controversy  was  purchased  from  the  general  government  by 
the  father  of  appellants,  who  died  testate,  and  a  non-resident 
of  Iowa,  in  the  year  1854.  He  devised  to  each  of  the  appel- 
ants  an  undivided  one  third  of  the  land  in  question,  subject 
to  an  estate  in  the  mother:  Killtner  v.  Wuchner,  74  Iowa,  360- 
By  a  decree  of  the  Keokuk  circuit  court  rendered  December 
81,  1886,  from  which  the  appellants  in  this  case  did  not  ap- 
peal, that  estate  was  determined  to  be  a  life  estate  in  the 
shares  of  appellants,  and  an  undivided  one  third  in  fee-simple. 
In  tiie  year  1862,  the  grantor  of  plaintiff  obtained  from  the 
step-father  of  appellants,  who  were  then  minors,  a  deed  which 
recited  that  the  step-father  was  their  guardian,  and  which 
purported  to  convey  the  land.  It  was  insufficient  as  a  con- 
veyance, but  the  evidence  satisfies  us  that  it  was  received  in 
good  faith,  and  relied  upon  and  treated  as  effectual  to  pass  the 
title  of  appellants.  In  the  year  1864,  plaintiff's  grantor  acquired 
the  interest  devised  to  the  mother,  and  in  the  year  1866  he  exe- 
cuted to  plaintiff  a  warranty  deed  for  the  entire  tract  of  land. 
Valuable  improvements  were  jnade  upon  it,  and  there  is  no 
doubt  that  plaintiff  occupied  and  treated  the  premises  as  his 
own  until  the  year  1884,  when  he  sold  them  to  Beinke  without 
any  knowledge  of  appellant's  claims.  When  that  sale  was 
made  an  investigation  of  the  title  led  to  a  discovery  of  the 
claims  of  appellants.  At  that  time  one  of  them  was  about 
thirty-two  years  of  age,  and  the  other  was  two  years  younger, 
and  neither  had  ever  resided  in  Iowa.  They  did  not  know  of 
their  interest  in  the  land,  nor  the  improvements  thereon,  until 
about  October,  1884.  Beinke  first  learned  of  the  defect  in  his 
title  nine  months  after  he  had  entered  into  the  agreement  of 
purchase,  and  as  we  understand  the  record,  after  a  large  part, 
if  not  all,  of  the  improvements  had  been  made.  Certainly,  all 
of  much  value  was  made  before  there  was  any  adjudication  of 
his  title.  It  is  true,  appellee  could  have  ascertained  the  inter- 
ests of  appellants  before  making  the  improvements,  but  the 
improvements  were  made  in  good  faith,  and  equal  in  value 
the  worth  of  the  land  without  them.  When  made,  appellees 
were  rightfully  in  possession  of  the  land,  and  only  did  that 
which  was  proper  to  develop  and  make  it  productive.  It  was 
taken  in  a  wild,  uncultivated  state,  and  by  means  of  the  im- 
provements in  question  was  fitted  for  residence,  and  made 
capable  of  yielding  valuable  profits.  It  cannot  be  partitioned, 
but  must  be  sold,  and  the  proceeds  divided.  Appellants  have 
not  been  injured  by  the  making  of  the  improvements,  and  they 
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have  no  just  claim  to  any  portion  of  their  value.  They  will 
receive  the  same  amount  in  value  under  the  decree  of  the  dis- 
trict court  that  they  would  have  received  had  the  improve- 
ments not  been  made,  and  with  tliat  they  should  be  satisfied. 
Our  conclusion  is  in  harmony  with  the  principles  of  equity, 
and  is  not  without  support  of  authorities:  See  Thorn  v.  ThorUy 
14  Iowa,  55;  81  Am.  Dec.  451;  Carver  v.  Coffman,  109  Ind.  547; 
Cooler  V.  Dearborn,  115  111.  509;  Ford  v.  Knapp,  102  N.  Y,  135; 
55  Am.  Rep.  782;  2  Greenl.  Ev.,  sec.  549,  note  1;  Freeman  on 
Cotenancy,  sec.  509. 

2.  Other  questions  are  discussed,  but  evidently  not  relied 
upon,  by  counsel  for  appellants.  It  is  suggested  that  the  re- 
lief demanded  by  plaintiff,  and  given  to  them  by  the  district 
court,  should  have  been  sought  in  an  action  at  law,  under  the 
occupying-claimant  act.  But  a  court  of  equity,  having  ac- 
quired jurisdiction  of  the  case,  has  power  to  afford  all  proper 
equitable  relief  which  is  demanded.  Green  Bay  Lumber  Co.  v. 
Ireland,  77  Iowa,  636.  It  is  said  that  the  questions  involved 
in  this  case  could  have  been  adjudicated  in  the  case  of  Kill- 
mer  v.  Wuchner,  74  Iowa,  359.  That  was  an  action  to  quiet 
title,  and  the  relief  demanded  in  this  case  was  not  made  an 
issue  in  that.  Appellants  ask  a  partition  in  this  case,  and  for 
general  equitable  relief,  and  cannot  be  heard  to  complain  be- 
cause their  prayer  is  granted.  We  are  of  the  opinion  that  the 
finding  of  the  district  court  as  to  the  shares  of  appellants 
is  sustained  by  the  evidence,  and  is  fair  to  them.  The  decree 
of  the  district  court  is  affirmed. 


Improvements,  Allowance  for. —  One  who  improves  land  in  good  faith 
in  the  belief  that  he  is  the  owner  thereof  in  severalty  is  entitled  to  payment 
for  such  improvements;  and  his  co-tenant  will  not  be  permitted  to  recover  a 
moiety  of  such  land,  except  upon  condition  that  he  pays  his  share  for  such 
improvements;  and  this  is  true  even  though  the  person  making  the  improve- 
ments had  constructive  notice  of  the  plaintiff's  titlo:  Shepherd  v.  Jernigan^ 
51  Ark.  275;  14  Am.  St.  Rep.  50. 


•^r  /f.'^ 
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The  John  Spry  Lumbee  Company  v.  The  Sault 
Savings  Bank  Loan  and  Trust  Company. 

[77  Michigan,  199.] 
Mechanic's  Lien  Law  Unconstitutional  when. — A  mechanic's  lien  law 
enacted  for  the  sole  purpose  of  enabling  strangers  to  the  title  to  land  to 
subject  it  to  sale  for  obligations  to  which  the  owner  never  became  bound, 
and  in  which  he  has  no  part  whatever,  is  unconstitutional,  and  leaves 
the  law  as  it  was  before  its  passage. 

Proceedings  under  mechanic's  lien  law.  The  opinion  states 
the  case. 

Sutton  and  Martin,  and  Shepard  and  Lyon,  for  the  appellant. 

John  H.  Goff,  H.  M.  Oren,  and  Hayden  and  Young,  for  the 
defendants. 

Campbell,  J.  Plaintiff  sued,  counting  expressly  on  the  lien 
law  (act  No.  270,  Laws  1887),  claiming  a  lien  on  the  bank- 
ing-house of  the  principal  defendant,  for  lumber  furnished  the 
defendants  Myers,  and  used  in  its  construction. 

The  Savings  Bank  Loan  and  Trust  Company  made  a  writ- 
ten contract  with  the  defendants  Myers  June  27,  1887,  to 
begin  by  July,  1887,  and  finish  by  November  1,  for  twenty- 
seven  thousand  dollars,  the  building  in  question,  payable  on 
monthly  estimates,  with  the  usual  drawback  of  twenty  per 
cent  to  be  held  till  completion.  The  court  below  held  the  lien 
law  of  1887  to  be  unconstitutional,  and  gave  judgment  on  the 
personal  debt  against  defendants  Myers,  who  do  not  appeal. 
Plaintiff  appeals  on  account  of  the  denial  of  the  lien. 

886 
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The  law  of  1887  repeals  all  previous  laws  on  the  subject, 
and  only  saves  pending  proceedings.  But  it  is  assumed,  and 
correctly,  to  apply  to  all  material  furnished  after  the  law  took 
effect,  whether  under  old  or  new  contracts.  It  changes  the 
old  law  chiefly  in  regard  to  the  cases  under  which  liens  may 
be  created,  and  does  so  in  such  a  way  that  it  must  stand  or 
fall  together.  The  changes  are  all  in  one  direction,  and  upon 
one  theory.  The  machinery  is  merely  secondary  and  inci- 
dental. The  new  law  varies  from  the  old  law  in  these  impor- 
tant particulars:  — 

1.  It  allows  a  homestead  to  become  bound  to  the  persons 
claiming  a  Hen,  where  a  building  contract  is  executed  with  the 
original  contractor,  signed  by  husband  and  wife. 

2.  It  binds  a  married  woman's  land,  where  the  articles  or 
labor  are  furnished  to  a  contractor  or  subcontractor  of  the 
husband,  with  her  knowledge  or  consent,  express  or  implied, 
as  if  by  her  own  express  authority;  and  furnishing  labor  or 
materials  ''in  an  open  and  public  manner"  is  made  sufficient 
evidence  of  knowledge  and  consent. 

3.  The  building  contract  made  with  any  person,  whether 
man  or  woman,  has  no  effect  on  the  lien,  whether  fully  per- 
formed by  the  land-owner  or  not;  and  the  laborer  or  furnisher 
may  enforce  his  lien  for  any  material  or  labor  furnished  un- 
der any  contract,  express  or  implied,  written  or  unwritten, 
whether  conforming  to  the  original  contract  or  not. 

In  short,  this  law  makes  the  mere  fact  that  a  building  con- 
tract exists,  or  has  existed,  a  sufficient  reason  for  binding  the 
land  for  any  act  or  omission  of  the  building  contractor  or  his 
subcontractor,  whether  within  the  range  of  the  contract  or 
not,  or  whether  or  not  in  harmony  with  its  terms.  The  law 
(section  2)  says,  in  so  many  words:  "  Such  lien  shall  not  be 
defeated  by  any  contract,  agreement,  or  understanding  between 
the  owner,  part  owner,  or  lessee  of  the  real  estate  upon  which 
such  improvements  are  made  or  for  which  such  materials  are 
furnished,  and  the  original  or  any  subcontractor,  by  any  pay- 
ment made  by  such  owner,  part  owner,  or  lessee  to  such 
contractor  or  subcontractor,  for  the  contract  price  of  such  labor 
or  material  [materials],  or  any  part  thereof,  in  case  the  per- 
son performing  such  labor  or  furnishing  such  material  shall 
comply  with  the  provisions  of  this  act." 

This  statute  is  made  for  the  express,  and  so  far  as  differing 
from  former  laws  for  the  only,  purpose  of  enabling  strangers 
to  the  title  to  subject  it  to  sale  for  obligations  to  which  the 
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owner  never  became  bound,  and  in  which  he  has  no  part  what- 
ever. It  strikes  at  the  foundations  of  all  property  in  land. 
There  is  no  constitutional  way  for  divesting  a  man's  title 
except  by  his  own  act  or  default.  Here  his  own  act  is  not  re- 
quired, and  his  freedom  from  default  is  no  defense.  He  may 
pay  in  full,  in  advance  or  otherwise,  for  all  he  has  contracted 
for.  He  may  contract  for  a  house  built  in  a  certain  way,  and 
of  certain  materials,  and  may  have  to  pay  for  what  he  never 
bargained  for,  and  what  his  building  contractor  had  no  right 
to  put  off  upon  him.  The  original  contract  plays  no  part  in 
the  matter,  except  as  a  fact  which  binds  no  one,  and  has 
no  significance.  Such  a  gross  perversion  of  all  the  essential 
rights  of  property  is  so  plain  that  no  explanation  can  make  it 
plainer.  And  as  this  purpose  forms  the  only  apparent  reason 
for  repealing  the  old  law  and  passing  the  new  one,  the  pres- 
ent statute,  and  all  its  parts,  must  fall  together,  leaving  the 
law  of  the  state  where  it  was  before  the  law  of  1887  was  passed. 
In  Hanes  &  Co.  v.  Wadey^  73  Mich.  178,  the  validity  of  the 
law  was  not  discussed,  as  it  has  not  been  in  any  other  case 
hitherto. 

The  judgment  must  be  affirmed,  with  costs. 

ThB    principal  CA8B   HAS   BBKN   CITED  AND   FOLLOWED  in    MelUs  V.    Raft, 

78  Mich.  80,  Snell  v.  Race,  78  Mich.  334,  both  cases  having  been  brought 
nnder  the  mechanic's  lieu  law  which  is  held  to  be  uncoostitutioual  in  this 
case. 

The  Minnesota  Mechanic's  Lien  Law  of  1887,  section  5,  making  the 
fact  that  the  person  who  performed  the  labor  or  furnished  the  material  was 
not  enjoined  by  law  by  the  owner  from  so  doing  conclusive  evidence  that  the 
labor  was  performed  or  the  material  furnished,  is  unconstitutional.  No  man 
can  be  deprived  of  his  property  without  his  consent  or  by  due  process  at  lavf. 
Meyer  x.  Berlandi,  39  Minn.  438;  12  Am.  St.  Rep.  663. 


CONXEOTIODT  FlEE  INSURANCE  CoMPANY  V.  KiNNB. 
[77  Michigan,  231.] 

Amendment  of  Declaration  Introducing  New  Cause  of  Action  not 
Allowable.  —  A  declaration  counting  upon  a  written  contract  of  insur- 
ance, and  claiming  damages  for  the  breach  of  that  contract  in  the  failure 
or  refusal  of  the  defendant  to  pay  the  amount  of  the  insurance  upon  a 
loss  by  fire,  cannot  be  amended  so  as  to  claim  damages  for  the  refusal  of 
the  defendant  to  deliver  a  policy  of  insurance  in  conformity  to  a  verbal 
agreement  by  which  the  plaintiff  was  deprived  of  the  insurance  npon 
bis  goods  for  which  be  contracted.  These  are  two  independent  and  dis- 
tinct causes  of  action.     (Sherwood,  C.  J.,  dissenting.) 
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MiSTAKB  CANNOT  BK  CORRECTBD   BY   AMENDMENT  IN   CODRT  OV  LaW  WHEN. 

— A  declaration  upon  an  insiirance  policy  containing  a  clause  "that  there 
shall  be  a  clear  space  of  two  hundred  feet  between  staves  and  heading 
and  mill"  cannot  be  amended  in  a  court  of  law  so  as  to  eliminate  this 
clause,  under  an  allegation  that  it  was  inserted  either  through  mistake 
or  fraud,  and  was  never  assented  to  by  the  insured. 

Mandamus.     The  opinion  states  the  case. 
Norris  and  Norris,  for  the  relator. 
Cramer  and  Corbin,  for  the  respondent. 

Morse,  J.  Neil  O'Donnell  and  Hugh  O'Donnell,  compos- 
ing the  firm  of  N.  &  H.  O'Donnell,  brought  suit  in  assumpsit 
in  the  Monroe  County  circuit  court  against  the  Connecticut 
Fire  Insurance  Company.  The  suit  was  commenced  by  sum- 
mons. A  declaration  was  filed,  to  which  the  defendant  com- 
pany filed  a  plea  of  the  general  issue.  A  trial  was  had,  and 
judgment  rendered,  in  favor  of  the  plaintiffs,  February  21, 
1888,  for  the  sura  of  $1,083.48.  The  case  came  to  this  court, 
and  the  judgment  was  here  reversed,  and  a  new  trial  granted. 
It  will  be  found  reported  in  73  Michigan,  1. 

The  declafation  was  upon  the  policy  as  it  read.  The  case 
was  treated  on  the  trial  in  the  court  below  as  a  suit  upon  a 
contract  for  insurance,  as  claimed  by  the  plaintiffs,  which 
differed  materially  from  the  contract  as  contained  in  the 
policy  of  insurance.  The  property  insured  is  described  in  the 
policy  as  follows,  with  the  insurance  taken  thereon:  "One 
thousand  dollars  upon  their  stock  of  staves  and  heading,  con- 
tained in  sheds  and  open  yards;  two  hundred  dollars  upon 
frame  barrel-house;  two  hundred  dollars  upon  cooper  stock 
therein,  —  all  situated  in  yard  east  of  and  adjacent  to  their 
stave  and  heading  mill,  situate  at  Dundee,  Monroe  County, 
Michigan." 

The  policy  also  contained  tfce  following,  among  other 
clauses:  "  Other  insurance  permitted.  It  is  guaranteed  that 
there  shall  be  a  clear  space  of  two  hundred  feet  between  staves 
and  heading  and  mill." 

The  property  burned  was  a  quantity  of  heading,  of  the 
value  of  one  thousand  dollars.  It  was  conceded  on  the  trial 
and  in  this  court  that  the  property,  when  burned,  was  not 
two  hundred  feet  from  the  mill;  but  it  was  located  in  the  same 
place  as  when  insured,  and  the  agent  of  the  insurance  com- 
pany knew  its  location  at  the  time  of  taking  the  insurance. 
The  plaintiffs  were  allowed  to  recover  in  the  circuit  court  upon 
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the  theory  that  the  company  agreed  to  insure  this  heading  in 
their  yard  just  where  it  stood,  and  that  the  condition  as  to  the 
two  hundred  feet  space  was  put  in  the  policy  without  the 
knowledge  or  consent  of  the  plaintiffs,  and  that  they  knew 
nothing  of  such  insertion  until  after  the  fire,  when  they  for 
the  first  time  examined  the  policy;  that  the  clause  was  a 
mistake  or  a  fraudulent  interposition;  that  plaintiffs  paid  the 
insurance  company  the  premium  in  good  faith,  upon  the  order 
they  gave  for  the  insurance  of  their  property  as  it  stood;  and 
that  they  were  therefore  entitled  to  the  benefit  of  their  con- 
tract as  made.  We  held  that  this  theory  was  not  permissible 
under  the  declaration  filed  in  the  cause. 

After  the  decision  in  this  court,  and  on  January  17,  1889, 
a  remittitur  was  filed  in  the  court  below,  and  the  cause,  March 
12,  1889,  noticed  for  trial  for  the  April,  1889,  term  of  that  court 
by  defendant.  March  14,  1889,  plaintiffs  entered  a  motion 
for  leave  to  file  an  amended  declaration,  and  filed  a  copy  of 
their  proposed  declaration  as  amended  Upon  a  hearing  of 
this  motion,  which  was  resisted  by  the  defendant,  the  circuit 
judge  made  an  order  granting  the  motion.  A  motion  was 
then  made  to  vacate  this  order,  which  was  denied.  We  are 
now  asked  to  compel  by  mandamus  the  vacation  of  the  same.  ■* 

The  amended  declaration  is  in  two  counts.  The  first  count 
sets  out  an  oral  contract  for  insurance,  substantially  as  plain- 
tiffs claimed  they  had  established  it  on  the  first  trial.  It 
alleges  that  plaintiffs  made  a  verbal  application  to  defendant 
for  insurance;  that  in  response  to  said  application  the  agent  of 
the  defendant  called  at  plaintiffs'  place  of  business,  and  there 
examined  all  the  property  to  be  insured,  which  was  pointed 
out  to  him;  that  he  then  and  there  saw  the  property,  and  knew 
its  location  with  respect  to  the  stave-mill,  and,  after  such  ex- 
amination and  designation,  well  knowing  its  location  he  con- 
tracted on  behalf  of  said  defendant  to  insure  said  property 
for  the  sums  hereinbefore  stated,  in  consideration  of  twenty- 
eight  dollars  then  and  there  paid  by  plaintiffs  to  defendant, 
for  one  year,  and  also  agreed  that  defendant  would  issue  a  policy 
of  insurance  to  plaintiffs  in  accordance  with  said  contract; 
that  defendant  did  not  deliver  the  policy  as  agreed,  but  deliv- 
ered a  policy  containing  this  clause:  "It  is  guaranteed  that 
there  shall  be  a  clear  space  of  two  hundred  feet  between  staves 
and  heading  and  mill." 

PlaintifiFs  further  allege  that  at  the  time  said  defendant 
inspected   the    property,   as   before  stated,   said   staves  and 
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heading  were  not  two  hundred  feet  from  plaintiffs'  mil], 
and  such  fact  was  known  by  the  defendant  at  the  time  of  the 
making  of  the  contract  for  insurance,  and  that  the  clause  in 
reference  to  the  two  hundred  feet  clear  space  was  written  in 
the  policy  delivered  by  said  defendant  either  through  mistake 
or  fraud,  and  without  the  consent  or  knowledge  of  the  plain- 
tififs. 

Plaintiffs  aver  that  they  never  knew  of  or  consented  to  this 
clause  in  the  policy,  and  that  such  clause  is  a  fraud  upon 
them;  that  they  relied  upon  the  contract  as  made  by  them, 
and  did  not  examine  or  read  said  policy  until  after  the  burn- 
ing of  said  staves  and  heading.  The  destruction  by  fire  of 
the  staves  and  heading  is  then  alleged,  whereby  the  plaintiffs 
claim  damages  in  the  sum  of  one  thousand  dollars,  "by 
reason  of  the  defendant  not  performing  its  said  contract  and 
agreement  for  insurance  so  made  with  the  plaintiffs  as  afore- 
said, and  by  not  executing  and  delivering  to  the  plaintiffs  a 
policy  of  insurance  therein,  and  thereby  insuring  the  plain- 
tiffs against  loss  or  damage  by  fire  upon  said  property,  accord- 
ing to  the  terms  of  said  contract  and  agreement  for  insurance 
so  made  as  aforesaid,  and  by  fraudulently  inserting  in  said 
pretended  policy  said  two-hundred-feet-clear-space  clause." 

The  second  count  consists  of  the  original  declaration,  with 
the  following  amend Uicnt,  inserted  after  the  allegation  of  the 
insurance  of  the  property  by  a  written  policy  of  insurance,  to 
wit:  "And  these  plaintiffs  allege  that  the  saM  defendant  did, 
at  the  time  and  place  aforesaid,  either  through  mistake  or 
fraudulently,  insert  and  write  in  said  policy  the  following 
words  and  figures,  to  wit:  *It  is  guaranteed  that  there  shall 
be  a  clear  space  of  two  hundred  feet  between  staves  and 
heading  and  mill';  which  last  words  or  clause  was  never  as- 
sented to  or  known  to  be  in  said  policy  by  the  said  plaintiffs, 
nor  assented  to  by  them  in  any  way  at  the  time  of.  making 
said  contract  and  agreement  and  policy  of  insurance;  and  the 
plaintiffs  allege  that  they  never  knew  of  said  clause  in  regard 
to  the  two  hundred  feet  until  after  the  said  staves  and  heading 
were  burned,  as  hereinafter  mentioned,  nor  did  they  ever  in 
any  way  consent  to  the  same;  nor  should  the  said  clause  be 
held  as  a  part  of  said  policy,  so  far  as  these  plaintiffs  are  con- 
cerned, but  should  be  held  as  a  mistake  or  fraud,  as  regards 
them." 

Some  minor  amendments  are  also  made  to  conform  to  this 
main  amendment,  so  that  the  declaration  becomes  in  fact  a 
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claim  of  insurance  based  upon  the  policy  issued,  with  the  two- 
hundred-feet-space  clause  eliminated  therefrom  as  a  mistake 
or  fraud. 

It  is  conceded  that  the  policy  of  insurance  contains  a  lim- 
itation clause  as  to  the  bringing  of  suit,  and  it  is  claimed  by 
the  relator  —  this  limit  being  one  year,  and  having  passed  at 
the  time  the  amendment  was  made  —  that  if  a  new  suit  was 
begun,  this  limitation  could  be  pleaded  in  bar  of  plaintiffs* 
claim;  that  if  the  amendment  is  allowed  to  stand,  this  right 
to  plead  is  defeated;  that  the  amendment,  as  allowed,  sets  forth 
a  new  and  distinct  cause  of  action,  and  therefore  should  not 
be  permitted:  See  Gorman  v.  Judge,  27  Mich.  138;  Michigan 
Cent.  R.  R.  Co.  v.  Judge,  35  Mich.  227.  But  it  is  contended 
by  the  respondent  that  this  limitation  contained  in  the  policy 
is  not  only  doubtful  in  its  validity,  but  could  be  waived  by  the 
defendant  or  its  agent,  and  therefore  the  cases  cited,  which 
apply  to  the  statute  of  limitations,  are  not  in  point  here. 

It  seems  to  me  that  the  first  count  of  the  amended  declara- 
tion introduces  a  new  cause  of  action.  The  original  declaration, 
as  before  said,  counted  upon  a  written  contract  of  insurance, 
and  claimed  damages  for  the  breach  of  that  contract  in  the 
failure  or  refusal  to  pay  the  amount  of  the  insurance  upon  loss 
by  fire  without  the  fault  of  plaintiffs.  The  first  count  of  the 
amended  declaration  claims  damages  for  the  refusal  of  the 
defendant  to  deliver  a  policy  of  insurance  in  conformity  to  a 
verbal  agreement,  by  which  the  plaintiffs  were  deprived  of  the 
insurance  upon  their  goods  for  which  they  had  contracted. 
These  are  two  independent  and  distinct  causes  of  action,  al- 
though both  sound  in  assumpsit,  and  may  be  said  to  grow  out 
of  the  same  transaction.  Does  our  statute  of  amendments,  in 
the  discretion  of  the  circuit  judge,  allow  an  amendment  of  this 
character?     We  think  not. 

It  is  further  objected  to  the  second  count  in  the  amended 
declaration  that  it  seeks  to  reform  and  alter  the  contract  sued 
upon  by  striking  out  the  two-hundred-feet-space  clause  in 
a  court  of  law,  and  that  this  can  only  be  done  in  equity.  In 
this  count  the  plaintiffs  plainly  sue  upon  the  policy  as  it 
would  stand  with  this  clause  omitted,  and  charge  that  such 
clause  was  inserted  without  their  knowledge  and  consent,  by 
the  defendant,  the  relator,  by  mistake  or  fraud,  and  insist 
that  they  have  the  right  to  treat  and  sue  upon  said  contract 
as  if  no  such  clause  was  inserted  in  it.  If  this  can  be  done, 
it  is  clear  that  no  new  cause  of  action  is  substituted  by  the 
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amendment,  and  the  allowance  of  the  amendment  would  be 
properly  within  the  discretion  of  the  court.  It  would  be  sub- 
etantially  the  same  cause  of  action,  the  variance  being  only 
in  the  terms  or  conditions  of  the  contract  sued  upon  to  meet 
the  proofs  as  developed  on  the  trial  of  the  cause.  If  a  mis- 
take were  made  in  setting  out  a  contract  in  a  declaration,  as 
to  some  of  its  terms  and  conditions,  there  can  be  no  doubt 
that  the  trial  court  would  have  the  power  to  allow  an  amend- 
ment to  be  made  to  correct  such  mistake. 

The  only  question  to  be  considered  is,  whether  or  not  this 
alleged  mistake  or  fraud  in  the  writing  of  the  insurance 
policy  can  be  corrected  in  a  court  of  law  in  the  manner  here 
sought  to  be  done.  We  are  satisfied  that  it  cannot  be  so  cor- 
rected. 

The  writ  of  mandamus  is  therefore  granted  as  prayed,  with 
costs  against  the  plaintiffs  in  the  suit,  Neil  and  Plugh  O'Don- 
nell. 

Sherwood,  C.  J.  (dissenting).  I  cannot  concur  in  the 
opinion  of  ray  brother  Morse  in  this  case.  It  was  never 
necessary  that  a  contract  of  insurance  should  be  in  writing, 
in  order  to  be  binding  upon  the  company  after  it  received  the 
premium  from  the  insured  and  recognized  its  obligation  in 
each  manner  to  pay,  when  there  had  been  no  fraud  on  the 
part  of  the  insured  and  the  policy  is  only  for  the  purpose  of 
evidencing  the  terms  of  the  contract.  In  a  suit  to  enforce  the 
liability  of  the  company,  it  may  be  brought  on  the  contract  for 
insurance  as  well  as  upon  the  policy.  The  claim,  or  cause  of 
action,  is  the  same  in  both  the  contract  and  the  policy.  The 
damages,  and  the  measure  thereof,  are  also  the  same  under 
each,  and  ascertained  in  the  same  way,  and  are  recoverable  in 
the  same  form  of  action  under  each,  and  a  breach  of  one  is 
always  a  breach  of  the  other,  as  the  policy  must  always  in- 
clude and  be  based  upon  the  contract  for  insurance.  The 
latter  in  fact  determines  the  terms  and  conditions  of  the 
former,  and  the  former  can  contain  no  element  different  from 
the  latter.  For  this  reason,  a  declaration  containing  a  count 
upon  the  one  may  always  be  amended  by  adding  a  count 
upon  the  other,  without  introducing  a  new  or  different  cause 
of  action;  and  such  I  conceive  to  be  the  question  in  the  pres- 
ent case,  and  I  have  no  doubt  of  the  correctness  of  the  action 
of  the  circuit  judge. 

I  think  the  mandamus  should  be  denied,  with  costs. 
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PLKADiKa  —  Ambndment.  —  While  one  is  not  estoppecl,  by  bringing  an 
action  at  law  upon  an  insarance  policy,  from  changing  the  action  by  means 
of  amendment  into  an  action  in  equity:  Barnes  v.  Ilekla  F.  Ins.  Co.,  75  Iowa, 
11;  9  Am.  St.  Rep.  450;  Esch  v.  Insurance  Co.,  78  Iowa,  334;  16  Am.  St. 
Rep.  443;  even  after  a  reversal  of  the  judgment  in  his  favor  in  the  action  at 
law:  Newman  v.  Covenant  Mut.  Ins.  Ass'n,  76  Iowa,  56;  14  Am.  St.  Rep. 
196;  an  amendment  is  not  allowable  which  introduces  an  entirely  new  oause 
of  action:  First  Nat.  Bank  of  Tamaqua  v.  Shoemaker,  1 1 7  Pa.  St,  94;  2  Am. 
St.  Rep.  649;  Stevenson  v.  Mudgett,  10  N.  K.  338;  31  Am.  Dec.  155,  and  note; 
East  Line  etc.  R'y  Co.  v.  Scott,  75  Tex.  84. 
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[77  Michigan,  338.] 

Reservation  Repugnant  to  Granting  Clause  in  Deed,  Valimtt  of.  — 
The  rule  that  a  condition,  reservation,  or  exception  which  is  repugnant 
to  the  granting  part  of  a  deed  is  null  and  void  applies  only  in  cases 
where  the  repugnancy  is  such  that  the  intention  of  the  parties  cannot  be 
ascertained  from  the  whole  instrument,  or  if  ascertained,  cannot  be  car- 
ried into  effect  in  accordance  with  established  principles  of  law. 

Every  Deed  or  Contract  is  Supposed  to  Express  Intention  of  Parties 
executing  it,  and  when  its  object  or  purpose  is  called  in  question  in  a 
court  of  justice,  the  first  inquiry  is.  What  is  the  intention  of  the  parties, 
as  expressed  in  the  instrument?  And  it  is  the  duty  of  the  court  to  so 
construe  it  as  to  carry  out  the  intent  of  the  parties  making  it,  if  no  legal 
obstacle  lies  in  the  way. 

Deed  with  Reservation  does  not  Convey  Fee-simple  Absolute  when. 
—  Where  a  husband  conveys  to  his  wife  the  farm  upon  which  they  reside, 
by  a  quitclaim  deed  purporting  to  convey  the  same  to  her  and  to  her  heirs 
and  assigns  forever,  but  containing,  after  the  habendum  clause,  the  condi- 
tions and  reservations  that  she  shall  not  convey  or  mortgage  the  granted 
premises  during  his  lifetime  without  his  written  assent  or  his  joining  in 
the  conveyance,  and  that  in-case  of  her  death  prior  to  bis  the  premises 
shall  revert  to  him  and  his  assigns,  the  apparent  intention  of  the  parties 
as  expressed  in  such  deed  is,  that  if  the  grantee  dies  before  the  grantor 
does,  she  shall  have  no  further  interest  in  the  land;  but  if  he  dies  before 
she  does,  then  the  title  in  fee-simple  absolute  shall  pass  to  and  become 
vested  in  her.  The  effect  of  such  an  arrangement  is,  that  the  title  to 
the  real  estate,  in  the  event  of  the  death  of  eitlier,  goes  to  the  survivor. 

Ejectment.     The  opinion  states  the  case. 

Godwin,  Adsit,  and  Dunham,  for  the  appellants. 

Maker  and  Felker,  for  the  plaintiffs. 

Champlin,  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  the  east  half  of  the  southwest  fractional  quarter, 
and  the  southwest  quarter  of  the  southwest  fractional  quarter. 
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of  section  18,  township  5  north,  range  11  west,  which  lands 
plaintiflfs  claim  in  fee. 

The  case  was  tried  before  the  court  without  a  jury,  and  upon 
request  of  the  parties  the  court  made  a  written  finding  of  facts, 
from  which  it  appears  that  on  August  15,  1873,  one  William 
H.  Budlong  was  the  owner  in  fee  of  the  premises,  and  resided 
thereon  with  his  wife,  Annette  Budlong.  He  also  at  that  time 
owned  considerable  personal  property.  He  had  no  children, 
and  on  the  day  aforesaid  executed  and  delivered  to  his  wife, 
Annette,  a  quitclaim  deed,  therein  expressed  to  be  for  "the 
love  I  have  for  her,  as  my  wife,  and  for  divers  other  reasons, 
and  for  the  consideration  of  ten  dollars,"  by  which  he  pur- 
ported to  convey  to  his  wife,  her  heirs  and  assigns  forever,  the 
premises  above  described.  Following  the  habendum  clause  of 
the  deed  was  the  following  proviso:  — 

"  Provided  always,  and  this  indenture  is  made  (in  all  re- 
spects) upon  these  express  conditions  and  reservations,  that 
is  to  say:  — 

"1.  It  is  reserved  that  said  party  of  the  second  part  shall 
not,  at  any  time  during  the  lifetime  of  the  said  party  of  the 
first  part,  convey  to  any  person  or  persons,  by  deed,  mort- 
gage, or  otherwise,  the  whole  or  any  part  of  the  said  prem- 
ises, as  above  described,  without  the  written  assent  of  the  said 
party  of  the  first  part,  or  his  joining  in  such  conveyance. 

"  2.  It  is  further  reserved  that  in  case  of  the  decease  or 
death  of  the  said  Annette  Budlong,  party  of  the  second  part, 
at  any  time  before  the  decease  or  death  of  the  said  William 
H.  Budlong,  party  of  the  first  part,  then,  in  such  case,  and 
upon  such  decease,  the  said  premises,  as  above  described,  with 
all  and  singular  hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  way  appertaining,  shall  forthwith,  upon 
such  decease,  revert  back  unto  the  said  William  H.  Budlong, 
of  the  first  part,  and  to  his  assigns  forever." 

As  originally  prepared,  the  above  deed  contained  the  word 
*' heirs"  before  the  word  "assigns"  in  the  last  clause,  and 
upon  its  being  read  over  to  Mr.  Budlong,  he  inquired  of  the 
scrivener  who  would  be  his  heirs,  as  he  and  his  wife  had  no 
children,  and  was  told  that  his  brothers  and  sisters,  nephews 
and  nieces,  would  be  his  heirs.  He  thereupon  declared  that 
he  did  not  want  any  of  them  to  have  any  of  his  property,  and 
asked  if  the  instrument  could  not  be  made  so  as  not  to  men- 
tion his  heirs,  and  was  told  by  the  scrivener  that  he  could  get 
rid  of  it  by  erasing  the  word  "  heirs,"  and  Budlong  directed 
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him  to  do  so,  which  was  done;  and  the  instrument  was  there- 
upon executed  and  delivered,  and  was  afterwards  recorded  on 
March  27,  1874. 

Both  parties  continued  to  reside  upon  the  premises  until 
about  April  7,  1886,  at  which  time  Annette  Budlong  died 
intestate  as  to  said  real  estate,  leaving  no  parent  or  child 
surviving  her.  Budlong  continued  thereafter  to  occupy  the 
premises  until  June  25,  1886,  when  he  died.  Previous  to  his 
death,  but  the  time  is  not  stated,  he  made  a  last  will,  devising 
said  lands  to  Bertha  M.  Budlong,  her  heirs,  representatives, 
and  assigns  forever,  which  will  was  admitted  to  probate,  and 
the  defendant  Brewer  was  appointed  administrator  with  the 
will  annexed,  who  took  possession  of  the  premises,  and  was 
holding  the  same  at  the  commencement  of  this  suit.  The 
plaintiflf  Bassett  is  a  brother  and  plaintiff  Beeman  is  a 
nephew  of  Anivette  Budlong,  and  are  the  only  surviving  next 
of  kin  and  heirs  at  law  of  her. 

It  is  found  as  a  fact  by  the  circuit  judge  that  in  the  spring 
of  1885,  William  H.  Budlong  stated  to  one  Greeman  that  he 
did  not  own  a  dollar's  worth  of  property  there,  and  that  the 
property  was  all  his  wife's.  The  testimony  upon  which  this 
finding  is  based  is  not  returned  in  the  record,  and  the  circum- 
stances and  occasion  are  not  stated. 

One  other  fact  was  found  by  the  court,  to  wit,  that  on  the 
Bame  day  the  deed  was  executed  a  bill  of  sale  of  all  the  goods 
and  chattels  which  William  H.  Budlong  then  "owned  was  exe- 
cuted to  Annette  Budlong.  The  consideration  was  stated  to 
be  "  the  natural  love  and  affection  which  I  have  and  bear  to- 
my  wife,  Annette  Budlong,  and  for  and  towards  the  better 
support  and  maintenance  of  her  after  my  decease,  and  for 
divers  other  good  causes,  and  valuable  considerations  to  me 
thereunto  especially  moving." 

The  sale  was  made  subject  to  a  proviso  therein  contained, 
as  follows:  "  Provided  always,  and  these  presents  are  upon 
this  special  trust  and  confidence  and  upon  this  express  con- 
dition, that  she,  the  said  Annette  Budlong,  her  heirs,  execu- 
tors, administrators,  and  assigns,  shall  and  do  permit  and 
suffer  me,  the  said  William  H.  Budlong,  to  use,  keep,  and 
enjoy  all  and  singular  the  said  goods  and  chattels  during  my 
natural  life,  without  paying  or  yielding  anything  for  the 
same  or  in  respect  thereof,  and  not  otherwise;  and  that  from 
and  after  my  decease  she,  the  said  Annette  Budlong,  her 
heirs,  executors,  administrators,  or  assigns,  shall  or  lawfully 
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may  have,  hold,  and  enjoy  the  same,  and  every  part  and  par- 
cel thereof,  and  convert  the  same  to  her  or  their  own  proper 
use  and  behoof,  as  she  or  they  may  think  fit." 

This  bill  of  sale  was  admitted  in  evidence  against  the  ob- 
jection of  defendants'  counsel,  and  constitutes  one  of  their 
assignments  of  error. 

The  circuit  court  found,  as  conclusion  of  law  from  the  fore- 
going facts,  that  the  plaintiffs  were  entitled  to  recover. 

It  is  urged  on  the  part  of  the  plaintiffs  that  the  deed  from 
Budlong  to  his  wife  contains  an  absolute  grant  of  the  real 
estate  therein  described  to  Annette  Budlong,  and  to  her  heirs 
and  assigns  forever,  —  thus  conveying  to  her  the  fee-simple 
absolute;  and  that  the  portion  of  the  deed  which  restricts 
this  absolute  conveyance  of  the  free-simple,  whether  it  be 
called  a  "condition,"  "reservation,"  or  "exception,"  being 
repugnant  to  the  granting  part  of  the  deed,  is  null  and  void. 
There  are  many  authorities  to  be  found  in  the  reports  of 
decided  cases  which  support  the  proposition;  but  we  appre- 
hend that  it  can  only  be  true  in  those  cases  where  the  re- 
pugnancy is  such  that  the  intention  of  the  parties  cannot 
be  ascertained  from  the  whole  instrument,  or  if  ascertained, 
cannot  be  carried  into  effect  in  accordance  with  established 
principles  of  law. 

Every  deed  or  contract  in  writing  is  supposed  to  express 
the  intention  of  the  parties  executing  it,  and  when  the  object 
or  purpose  of  such  deed  or  contract  is  called  in  question  in  a 
court  of  justice,  the  first  injury  is,  What  is  the  intention  of  the 
parties,  as  expressed  in  the  written  instrument?  It  is  very 
plain,  upon  the  face  of  the  instrument,  that  Mr.  Budlong  did 
not  intend  to  convey  to  his  wife  the  title  to  the  premises  in 
fee-simple  absolute.  She  was  precluded  from  conveying  in 
any  manner  the  premises  described  without  his  written  assent, 
or  joining  in  the  conveyance;  and  if  she  died  before  he  did, 
she  was  to  have  no  further  interest  in  the  land.  If  he  died 
before  she  did,  then  the  title  in  fee-simple  absolute  should  pass 
and  become  vested.  Such  is  the  apparent  intention  of  the 
parties,  as  expressed  in  the  deed.  It  is  the  duty  of  the  court 
to  so  construe  the  instrument  as  to  carry  out  the  intent  of  the 
parties  making  it,  if  no  legal  obstacle  lies  in  the  way. 

In  Williams  v.  Bentley,  27  Pa.  St.  294,  it  was  held  that  the 
strongest  words  of  conveyance  in  the  present  tense  will  not 
pass  an  estate,  if  from  other  parts  of  the  instrument  the  inten- 
tion appears  to  be  otherwise.     In  Ogden  v.  Brown,  33  Pa.  St. 
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247,  it  was  said:  "  Whether  an  informal  instrument  transfer- 
ring an  interest  in  real  estate  shall  be  held  a  conveyance,  or 
only  an  agreement  for  a  conveyance,  depends,  not  on  any  par- 
ticular words  or  phrases  found  in  it,  but  on  the  intention  of 
the  parties,  as  collected  from  the  whole  contract":  Jackson  v. 
Myers,  3  Johns.  388;  3  Am.  Dec.  504;  Neave  v.  Jenkins,  2 
Yeates,  107;  Sherman  v.  Dill,  4  Yeates,  295;  2  Am.  Dec.  408; 
Kenrich  v.  Smick,  7  Watts  &  S.  41;  Stouffer  v.  Coleman,  1 
Yeates,  393;  Earle  v.  Dawes,  3  Md.  Ch.  230. 

We  do  not  think  it  is  necessary  to  resort  to  the  surrounding 
facts  and  circumstances  in  order  to  discover  the  intent  of  the 
parties.  If,  however,  we  look  to  the  surrounding  facts  and 
circumstances,  we  find  them  all  affording  evidence  of  the  in- 
tent expressed  in  the  instrument.  By  the  bill  of  sale,  exe- 
cuted at  the  same  time,  he  bargained  and  sold  to  his  wife 
absolutely  all  of  his  personal  property,  consisting  of  farming 
utensils,  horses,  cattle,  household  goods,  etc.,  but  reserved 
therein  the  use  and  enjoyment  of  all  and  singular  such  goods 
and  chattels  during  his  natural  life,  without  paying  anything 
for  such  use  and  enjoyment.  When  it  is  considered  that  he 
was  a  farmer  and  a  householder,  and  continued  his  residence 
upon  the  premises  until  his  death,  and  retained  the  use  and 
enjoyment  of  his  personal  property,  it  is  evident  that  by  exe- 
cuting the  deed  to  his  wife  he  did  not  intend  to  part  with  the 
title  to  his  real  estate  unless  the  contingency  should  occur  of 
his  dying  before  his  wife  died.  That  event  did  not  occur,  and 
the  estate  never  vested  in  his  wife.  The  condition  in  the  deed 
that  his  wife  should  not  convey  or  mortgage  the  land  without 
his  written  assent  or  joining  in  the  deed  is  a  clear  indication 
that  the  title  should  not  pass,  because  if  it  was  the  intention 
that  it  should  pass,  and  the  estate  vest  in  his  wife,  the  condi- 
tion would  be  nugatory,  and  no  force  or  effect  be  given  to  this 
part  of  the  instrument.  To  hold  that  the  title  did  pass  by  the 
absolute  words  of  the  granting  clause  would  violate  that  rule 
of  construction  which  requires  that  every  portion  of  the  instru- 
ment should  be  given  effect  according  to  the  intention  of  the 
parties.  When  we  consider  the  intimate  relation  of  the  parties 
to  the  instrument,  —  that  of  husband  and  wife,  —  the  effect 
of  the  arrangement  entered  into  was  that  the  title  of  the  real 
estate  should,  in  the  event  of  the  death  of  either,  go  to  the 
survivor.  Doubtless  a  simpler  way  to  accomplish  the  object 
would  have  been  for  them  to  have  united  in  a  deed  to  a  third 
party,  and  for  him  to  have  conveyed  to  them  jointly,  and  then, 
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under  the  statute,  the  survivor  would  have  succeeded  to  the 
whole  title  and  estate:  Howell's  Statutes,  sees.  5560,  5561; 
Fisher  v.  Provin,  25  Mich.  347;  ^tna  Ins.  Co.  v.  Resh,  40  Mich. 
241;  Allen  v.  Allen,  47  Mich.  74. 

It  follows,  from  the  construction  we  have  given  to  the  deed 
under  which  the  plaintiffs  claim,  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered. 


Deeds  —  Reservations.  —  Although  a  reservation  in  a  deed  repugnant  to 
the  estate  previously  described  in  the  habendum  clause  is  void:  Pynchon  v. 
Stearns,  11  Met.  312;  45  Am.  Dec.  210;  a  reservation  should  never  be  re« 
garded  as  repugnant,  where  the  grantee,  if  it  be  permitted  to  be  effectual, 
may  acquire  a  valuable  interest  in  the  thiug  granted:  Oay  v.  \,'aUcer,  36  Me. 
54;  58  Am.  Deo.  734.  The  intent  of  the  parties  must  control  in  the  construc- 
tion of  reservations  in  deeds,  and  such  intent  is  to  be  gathered  from  the  nature 
of  the  subject-matter  and  the  language  used:  Cooney  v.  Hayes,  40  Vt.  478; 
94  Am.  Dec.  425;  and  whenever  the  intention  of  the  parties  clearly  appears 
from  the  face  of  a  deed,  effect  must  be  given  thereto,  however  unusual  the 
form  of  the  deed,  unless  the  repugnancy  in  its  clauses  is  such  as  to  render  the 
deed  wholly  void:  Cravens  v.  White,  73  Tex.  577;  15  Am.  St.  Rep.  803,  and 
note. 
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177  Michigan,  414.] 

Enactment  of  Citt  Ordinance  Condition  Precedent  to  Liabimtt  fob 
Failure  to  Construct  Sidewalk  when. — Where,  by  the  provisions 
of  a  city  charter,  before  a  person  owning  land  in  the  city  can  be  required 
to  build  a  sidewalk  in  front  of  or  adjacent  to  his  land,  the  council  must 
pass  an  ordinance  prescribing  the  kind  of  walk  to  be  built,  its  dimensions, 
and  the  material  to  be  used  therein,  as  well  as  the  time  within  which  it 
must  be  constructed,  the  enactment  of  such  an  ordinance  is  a  condition 
precedent  to  any  liability  for  failing  to  make  such  sidewalk. 

Person  cannot  be  Punished  for  Failing  to  do  Act  Impossible  fob 
Him  to  Perform.  —  No  legislative  or  municipal  body  has  the  power  to 
impose  the  duty  of  performing  an  act  upon  any  person  which,  from  his 
poverty,  it  is  impossible  for  him  to  perform,  and  then  make  his  non- 
performance of  such  duty  a  crime  punishable  by  fine  and  imprisonment. 
And  therefore  a  city  ordinance  which  requires  all  persons  owning  or 
occupying  any  real  estate  in  the  city  to  keep  and  maintain  good  and 
sufficient  sidewalks  along  all  streets  and  avenues  in  front  of  or  adjacent 
to  such  real  estate,  and  imposes  a  fine  or  imprisonment  for  a  failure  to 
do  so,  and  a  charter  provision  authorizing  such  an  ordinance,  are  both 
unconstitutional  and  void,  because,  under  such  ordinance,  a  tenant  of 
property,  though  himself  supported  by  charity,  might  become  guilty  of 
a  crime  in  omitting  to  construct  a  sidewalk. 

Prosecution  for  violation  of  a  city  ordinance.    The  opinion 
fttates  the  case. 
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P.  n.  Phillips,  for  the  appellant. 
Stevens  and  Merriarriy  for  the  defendant. 

Sherwood,  C.  J.  This  action  was  brought  by  the  city  of 
Port  Huron  to  recover  of  the  defendant  a  penalty  claimed  to 
have  been  incurred  by  him  for  the  violation  of  an  ordinance 
of  said  city  requiring  him  to  keep  and  maintain  a  good  and 
sufficient  sidewalk  along  the  street  in  front  of  the  premises 
owned  by  him,  and  which  it  was  his  duty  to  construct  and 
maintain.  The  ordinance  of  the  city  for  the  violation  of 
which  complaint  was  made  reads  as  follows:  — 

"Sec.  1.  All  persons  owning  or  occupying  or  having  any 
real  estate  within  the  city  of  Port  Huron  shall  keep  and  main- 
tain good  and  sufficient  sidewalks  along  all  streets  and  avenues 
in  front  of  or  adjacent  to  such  real  estate.  And  any  such 
person  failing  or  refusing  to  build  or  repair  any  such  sidewalk 
in  front  of  or  adjacent  to  real  estate  owned  or  occupied  by 
him,  or  in  which  he  is  interested,  for  ten  days  after  notice  to 
him  to  build  or  repair  any  such  sidewalk  by  the  superin- 
tendent of  public  works,  shall  be  deemed  a  violator  of  this 
ordinance." 

Section  14  provides  that  "violators  of  this  ordinance  shall, 
on  conviction  thereof,  be  punished  by  a  fine  not  to  exceed  one 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
to  exceed  three  months." 

The  ordinances  established  by  the  mayor  and  common 
council  of  said  city  further  provide  that  "  whenever  the  ac- 
cused shall  be  tried  for  the  violation  or  non-observance  of  any 
ordinance,  or  any  provision  of  the  city  charter,  of  the  city  of 
Port  Huron,  and  found  guilty,  either  by  the  court  or  by  a 
jury,  or  shall  be  convicted  of  the  charge  made  against  hira 
upon  a  plea  of  guilty,  the  court  shall  render  judgment  there- 
upon, and  inflict  such  punisliment,  eit  ler  by  fine,  penalty, 
forfeiture,  or  imprisonment,  together  with  such  costs  of  prose- 
cution, as  may  be  authorized  by  law  and  the  court  may  order. 
But  such  punishment  shall  in  no  case  exceed  the  limit  fixed 
by  law  for  the  offense  charged;  and  in  rendering  such  judg- 
ment, and  inflicting  such  punishment,  the  court  may  award 
against  such  offender  a  conditional  sentence,  and  order  him 
to  pay  a  fine,  with  or  without  costs  of  prosecution,  and  in  de- 
fault thereof,  to  suffer  such  imprisonment  as  is  provided  by 
law  and  awarded  by  the  court  in  all  cases  where  the  offender 
shall  be  convicted  of  an  offense  punishable,  at  the  discretion 
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of  the  court,  either  by  fine  or  imprisonment,  or  both;  provided, 
that  when  any  person  is  convicted  of  being  a  disorderly  per- 
son, under  any  provision  of  the  charter  or  ordinances  of  the 
city  of  Port  Huron,  the  court  may,  in  its  discretion,  require 
of  the  offender  a  recognizance,  with  sufficient  sureties,  for 
good  behavior  for  a  term  of  not  less  than  sixty  days  nor  more 
than  one  year  thereafter;  and  when  such  security  for  good 
behavior  is  required  to  be  given,  the  court  or  magistrate  may 
require  and  further  order  that  the  costs  of  prosecution,  or  any 
part  thereof,  shall  be  paid  by  such  person,  who  shall  stand 
committed  until  such  costs  are  paid,  or  he  is  otherwise  legally 
discharged.  But  such  imprisonment  shall  not  exceed  ninety 
days." 

The  power  of  the  council  of  the  city  of  Port  Huron  to  pass 
the  ordinance  in  question  is  claimed  under  section  1,  chapter 
18,  of  the  city  charter,  and  is  as  follows:  "It  will  be  the  duty 
of  each  and  every  person  owning,  occupying,  or  having  any 
interest  in  an}'  real  estate  within  the  city  to  construct,  keep, 
and  maintain  good  and  sufficient  sidewalks  along  all  streets 
and  avenues  in  front  of  or  adjacent  to  such  real  estate;  and 
upon  failure  so  to  do,  such  person,  after  due  notice,  shall  be 
liable  to  prosecution  according  to  such  ordinances  as  the  com- 
mon council  of  said  city  may  adopt":  Local  Acts  1885,  p.  538. 

It  is  claimed  the  testimony  showed  a  violation  of  the  ordi- 
nance; and  after  the  same  was  given,  the  defendant,  by  his 
counsel,  moved  the  court  (the  justice  before  whom  he  had 
been  brought  by  warrant)  that  the  complaint  and  warrant  be 
quashed,  and  the  defendant  be  discharged,  for  the  following 
reasons: — 

1.  That  the  charter  of  the  city  did  not  authorize  criminal 
punishment  or  criminal  proceedings  in  the  case  for  the  offense 
charged,  nor  empower  said  city  to  punish  criminally  the  person 
80  refusing  or  neglecting  to  build  a  sidewalk. 

2.  If  the  charter  was  intended  to  confer  such  authority,  the 
provision  purporting  to  confer  the  same  is  unconstitutional. 

3.  The  ordinances  referred  to,  providing  criminal  punish- 
ment for  the  offense  charged  against  the  defendant,  and  under 
which  the  proceedings  were  had  against  him  wherein  he  was 
convicted,  were  illegal  and  void. 

The  justice  overruled  the  motion,  found  the  defendant 
guilty,  and  gave  judgment  that  he  should  pay  a  fine  of 
twenty-five  dollars,  and  costs  of  prosecution,  and  in  default  of 
such  payment,  be  confined  in  the  county  jail  for  thirty  days. 
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This  conviction  was  removed  to  the  circuit  court  for  the  county 
of  St.  Clair,  by  certiorari,  where  the  case  was  heard  before 
Judge  Caufield,  who  reversed  the  judgment  of  the  justice,  and 
gave  judgment  against  the  city  for  the  costs  of  the  suit.  The 
city  now  seeks  a  review  of  the  questions  raised. 

But  two  questions  were  argued  in  this  court  by  counsel  for 
the  city.  The  first  relates  to  the  constitutionality  of  the  act 
under  which  the  ordinance  was  passed;  and  second,  Does  the 
eection  of  the  act  referred  to  authorize  the  adoption  of  the  ordi- 
nance under  which  the  prosecution  was  had? 

The  ordinance  is  clearly  within  the  provisions  of  the  stat- 
nte;  but  that  is  of  no  consequence  in  this  case,  as  will  here- 
after appear. 

In  the  affidavit  upon  which  the  writ  of  certiorari  was  ob- 
tained, the  defendant  made  the  following  allegations  of  error, 
and  which  were  presented  for  the  consideration  of  the  circuit 
court:  — 

"  1.  The  warrant  issued  in  said  cause  did  not  authorize  the 
apprehension  or  arrest  of  the  deponent,  for  the  reasons, — 
«.  That  it  was  not  directed  to  anybody,  —  to  any  officer  or 
person  authorized  to  make  arrests;  6.  That  no  criminal  action 
was  alleged  therein. 

"2.  That  the  provision  of  the  ordinance  referred  to  author- 
izing criminal  prosecutions  to  be  instituted  against  persons 
who  fail  to  build  or  repair  sidewalks  in  the  city  of  Port  Huron 
is  unconstitutional,  illegal,  and  void. 

"3.  The  judgment  of  the  justice  aforesaid  was  void,  as  the 
provisions  of  the  charter  aforesaid  do  not  authorize  an  alterna- 
tive judgment." 

By  section  2,  chapter  18,  of  the  city  charter,  it  is  provided 
that  "the  common  council  shall  have  power  to  prescribe, 
by  resolution  or  ordinance,  the  grade,  width,  and  character  of 
all  sidewalks  within  said  city,  and  the  materials  of  which 
and  the  time  within  which  the  same  shall  be  constructed  or 
repaired;  and  may  provide  for  the  punishment,  by  fine  or 
imprisonment,  or  both,  of  any  and  every  person  who  fails, 
neglects,  or  refuses  to  comply  with  the  provisions  and  require- 
ments of  such  resolution  or  ordinance." 

It  will  be  seen,  from  an  examination  of  the  two  sections  of 
the  statute  herein  given,  that  before  a  person  owning  land  in 
the  city  can  be  required  to  build  a  sidewalk  along  the  street 
upon  which  it  abuts,  the  council  must  have  passed  an  ordi- 
nance prescribing  the  kind  of  walk  to  be  built,  its  dimensions, 
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and  the  material  to  be  used  therein,  as  well  as  the  time  within 
which  it  must  be  made.  In  the  case  of  that  required  of  this 
defendant,  the  record  does  not  show  that  this  was  ever  done. 
Tlie  complaint  and  warrant  are  both  defective  in  this  respect, 
and  the  court  was  without  jurisdiction  in  the  case;  and  the 
magistrate  should  have  yielded  to  the  motion  to  dismiss  the 
proceedings,  when  it  was  made  by  counsel  for  the  defendant. 

This  defect  would  be  sufficient  to  dispose  of  the  case  if  no 
other  infirmity  appeared;  but  a  more  serious  difficulty  is  en- 
countered upon  an  examination  of  these  two  sections  of  the 
statute,  and  the  provisions  of  the  by-law  enacted  by  the  coun- 
cil thereunder.    Neither  of  themus  of  any  validity  whatever. 

No  legislative  or  municipal  body  has  the  power  to  impose 
the  duty  of  performing  an  act  upon  any  person  which  it  is 
impossible  for  his  to  perform,  and  then  make  his  non-perform- 
ance of  such  a  duty  a  crime  for  which  he  may  be  punished 
by  both  fine  and  imprisonment.  It  needs  no  argument  to 
convince  any  court  or  citizen,  where  law  prevails,  that  this 
cannot  be  done;  and  yet  such  is  the  effect  of  the  provisions  of 
the  statute  and  by-law  under  consideration.  It  will  readily 
be  seen  that  a  tenant  occupying  a  house  and  lot  iji  the  city  of 
Port  Huron,  and  so  poor  and  indigent  as  to  receive  support 
from  his  charitable  neighbors,  if  required  by  the  city  authori- 
ties to  build  or  repair  a  sidewalk  along  the  street  in  front  of 
the  premises  he  occupies,  and  fails  to  comply  with  such  re- 
quest, such  omission  becomes  criminal,  and  upon  conviction 
of  the  offense,  he  may  be  fined  and  imprisoned.  It  is  hardly 
necessary  to  say  these  two  sections  of  the  statute  are  uncon- 
stitutional and  void,  and  that  the  provisions  are  of  no  force  or 
effect.  They  are  obnoxious  to  our  constitution  and  laws;  and 
the  two  sections  of  the  statute  are  a  disgrace  to  the  legislation 
of  the  state. 

The  judgment  of  the  circuit  court  will  be  affirmed,  with  costs 
to  be  paid  to  the  defendant  by  the  city. 

Thb  principal  case  is,  so  far  as  we  can  ascertain,  the  first  to  announce 
the  invalidity  of  laws  imposing  penalties  and  punishing  as  crimes  the  non- 
performance of  acts  which  the  persons  offending  may  not  have  the  financial 
ability  to  perform.  In  order  that  streets  may  be  promptly  improved  or  re- 
paired, or  kept  in  a  safe  and  proper  condition  for  travelers,  many  municipali- 
ties have  declared  the  omission  of  certain  acts,  such  as  constructing  or 
repairing  sidewalks,  removing  ice  and  snow,  and  the  like,  to  be  punishable 
as  crimes,  and  have  thus  denounced  as  criminals  persons  who  may  be  guilty 
of  nothing  worse  than  want  of  money,  and  the  consequeat  inability  to  do 
acts  not  capable  of  being  done  without  its  aid.     That  property  may  be  made 
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cbarf;eab!e  with  the  expense  of  putting  and  keeping  the  adjacent  streets  in 
proper  condition  for  travel  and  business  may  be  readily  conceded,  without 
admitting  the  right  to  coerce  its  owners  and  occupants,  by  fine  and  imprison* 
menti  The  value  of  the  property  may  be  insufficient  to  repay  the  expendi* 
ture  exacteil,  or  the  owner  may  be  and  the  occupant  often  is  financially  unable 
to  respond  to  the  exaction.  Wliils  ordinances  similar  in  character  to  that 
condemned  in  the  principal  case  have  been  sometimes  overthrown  and  more 
frequently  upheld,  we  know  of  no  other  case  considering  the  circumstance 
that  those  guilty  of  omissions  may  be  so  because  of  inability  to  comply,  and 
that  to  punish  them  is  but  to  punish  their  poverty,  which,  conceding  it  to  be 
criminal,  rarely  fails  to  be  in  itself  an  adequate  punishment.  We  regret  that 
the  court  did  not  give  this  part  of  the  case,  if  not  a  more  adequate  consid- 
eration, at  least  an  opinion  exhibiting  in  detail  the  principles  and  authorities 
determining  its  judgment. 

Municipal  Ordinance  requiring  the  occupants  and  owners  of  premises  to 
remove  snow  from  adjacent  sidewalks  is  invalid:  Chicago  v.  O'Brien,  111  IlL 
632;  53  Am.  Kep.  640.  Streets  and  sidewalks  of  a  city  are  public  highways, 
which  it  is  the  common  duty  of  the  citizens  of  such  city  to  maintain.  The 
maintenance  and  construction  of  such  streets  cannot  constitutionally  be  im* 
posed  upon  any  one  citizen  or  class  of  citizens:  Ciiy  of  Lexington  v.  McQuillan, 
9  Dana,  513;  35  Am.  Dec.  159.  Perhaps  the  weight  of  authority  couflicta 
with  the  decisions  cited  above,  and  maintains  the  validity  of  ordinances 
similar  to  those  there  pronounced  invalid:  Village  of  Carthagt  v.  Frederickt 
122  N.  Y.  269;  19  Am.  St  Rep. 


CoPELAND  V.  Dwelling-house  Insurance  Compant. 

[77  Michigan,  554.] 
Insusancb  Compant  Estopped  from  Claiminq  Fobfeiturb  for  Act  or 
Insured  Permitted  by  it3  Agent  when.  —  Where  an  agent  of  aa 
insurance  company,  having  authority  to  make  and  deliver  policies  oi 
insurance,  without  referring  the  application  to  the  company  prior  to  the 
making  and  delivery  of  the  policy,  agrees  with  an  applicant  that  she 
may  encumber  the  property  insured  in  a  given  amount,  and  that  he  will 
indorse  the  agreement  upon  the  application,  the  company  is  estopped 
from  claiming  a  forfeiture  by  reason  of  the  insured  having  encumbered 
the  property  in  the  amount  named,  there  being  nothing  in  the  policy 
limiting  the  power  of  the  agent  to  make  such  an  agreement. 

Assumpsit.     The  opinion  states  the  case. 

Millis  and  White,  for  the  appellant. 

Geer  and  Williams,  for  the  plaintiffs. 

Long,  J.  This  action  is  brought  to  recover  upon  a  policy 
of  insurance  issued  by  defendant  company  to  plaintiffs  on 
April  15,  1886,  for  one  thousand  dollars;  three  hundred  dol- 
lars of  the  insurance  being  upon  the  barn  and  sheds,  one  hun- 
dred dollars  upon  the  hog-pen,  granary,  and  hen-house,  four 
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hundred  dollars  on  hay,  grain,  farming  implements,  wag- 
ons, carriages,  etc.,  and  the  balance  of  two  hundred  dollars 
on  live-stock.  A  premium  of  $9.50  was  paid  for  the  policy  to 
William  Murch,  defendant's  agent  at  North  Branch,  Lapeer 
County. 

On  the  morning  of  November  17,  1886,  the  barns,  sheds, 
and  a  large  quantity  of  hay,  farming  implements,  etc.,  were 
consumed  by  fire.  Proofs  of  loss  were  thereafter  made  in 
due  form,  and  payment  of  the  loss  demanded.  The  defend- 
ant company  refused  payment,  and,  at  the  time  of  joining 
issue  in  the  suit  brought  on  the  policy,  gave  notice  with  its 
plea: — 

"  1.  That  the  policy  mentioned  in  said  declaration  was 
issued  by  said  defendant  on  the  faith  of  an  application  there- 
for, partly  in  writing,  and  partly  in  print,  signed  'Mary  Cope- 
land,  per  William  Copeland,'  in  which  application  it  was 
represented  and  warranted  that  the  property  insured,  and  for 
the  burning  of  a  portion  of  which  property  recovery  is  sought 
in  this  cause,  was  unencumbered,  while  in  truth  and  fact  the 
barn  mentioned  in  said  declaration  and  in  said  policy  was 
encumbered  by  a  certain  mortgage,  which  said  mortgage  is  as 
follows,  to  wit,  one  certain  mortgage  given  by  Mary  A.  Cope- 
land  to  one  John  M.  Wattles,  bearing  date  September  15, 1885, 
for  the  sum  of  three  hundred  dollars,  which  mortgage  re- 
mained unpaid  at  the  time  of  the  fire  mentioned  in  said  dec- 
laration; 

"2.  That  said  plaintiff  Mary  A.  Copeland,  after  the  issuing 
of  said  policy,  and  before  the  fire  mentioned  in  said  decla- 
ration, did,  without  the  consent  of  said  defendant,  further 
encumber  said  barn  by  a  mortgage,  which  last-aforesaid  mort- 
gage is  described  as  follows,  to  wit,  one  certain  mortgage  given 
by  Mary  A.  Copeland  to  one  John  M.  Wattles,  bearing  date 
September  15, 1886,  for  the  sum  of  one  hundred  dollars,  which 
last-aforesaid  mortgage  remained  unpaid  at  the  time  of  the 
fire  mentioned  in  said  declaration; 

*'3.  That  the  burning  of  the  property  for  the  recovery  of 
which  this  action  is  brought  was  procured  by  the  said  plain- 
tifiF  William  Copeland." 

The  only  question  presented  by  counsel  for  the  defendant 
company  arises  under  the  second  paragraph  of  the  notice  at- 
tached to  the  plea.  There  is  no  controversy  but  that  Mary 
A.  Copeland,  one  of  the  plaintiffs,  and  the  one  in  whom  the 
title  to  the  real  estate  was  vested  upon  which  the  barn  and 
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other  property  destroyed  were  situated,  on  September  15, 1886, 
and  after  the  issue  of  the  poh'cy  by  defendant's  agent,  placed 
a  mortgage  upon  the  realty  for  the  sum  of  one  hundred  dol- 
lars, running  to  John  M.  Wattles,  mortgagee,  and  that  said 
mortgage  remained  unpaid  at  the  time  of  the  fire.  It  is  this 
act  of  which  the  defendant  complains,  and  which,  it  is  claimed, 
violates  the  policy. 

On  the  trial  of  the  cause,  plaintiff's  claimed  that  at  the  time 
of  the  making  of  the  application  (which  was  in  writing)  for 
the  policy,  and  prior  to  the  time  the  policy  issued,  they  in- 
formed Mr.  Murch,  the  defendant's  agent,  that  thoy  expected 
to  put  the  mortgage  of  one  hundred  dollars  upon  the  property 
in  a  short  time,  and  that  he  assented  thereto.  This  Mr.  Murch 
denies.  The  question  was  submitted  to  the  jury  by  the  court 
in  his  general  charge.  The  court  directed,  if  they  found  that 
Murch  made  such  an  agreement  with  plaintiff,  the  company 
would  be  bound  by  it;  and  the  fact  that  plaintiffs,  subsequent 
to  the  tjme  of  the  issuing  of  the  policy,  placed  the  mortgage 
upon  the  property  without  further  notice  to  the  company, 
would  not  invalidate  the  policy. 

It  appears  that  Mr.  Murch,  the  agent  of  the  company,  had 
authority  to  make  and  deliver  policies  of  insurance  without 
referring  the  application  to  the  company  prior  to  tiie  making 
and  delivery  of  the  policy.  Before  the  policy  was  made,  he 
inspected  the  property,  and  concedes  that  the  farm  upon 
which  it  was  situated  was  worth  two  thousand  dollars. 

The  plaintiffs,  it  appears,  were  insured  in  the  Lapeer  County 
Mutual  Insurance  Company,  and  the  policy  therein  was  in 
force  at  the  time  the  application  was  made  in  the  defendant 
company.  Murch,  however,  solicited  the  plaintiffs  to  change 
their  insurance,  and  first  took  the  application  of  the  husband, 
who  signed  Mary  A.  Copeland's  name  thereto,  "per  William 
Copeland."  The  title  to  the  farm  was  in  Mrs.  Copeland's 
name,  but  the  title  to  the  personal  property,  or  some  portion  of 
it,  was  in  Mr.  Copeland.  Murch  was  fully  informed  of  these 
matters,  and  advised  the  issuing  of  the  policy  to  them  both. 
A  few  days  after  the  first  application  was  made  by  William 
Copeland,  Murch,  the  agent,  called  at  the  house,  and  there 
filled  out  a  new  application.  Mrs.  Copeland  says:  "I  took 
the  application,  and  looked  it  over,  until  it  came  to  the  passage 
where  it  asked  if  there  was  any  liens  or  encumbrances  against 
the  property,  and  the  answer  was  'No.'  I  pushed  the  paper 
aside.     My  husband  came  to  mej  he  says,  '  What  is  wrong 
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with  the  paper?'  I  pointed  to  that  passage.  He  turned  to 
Mr.  Murch,  and  says:  *  Mr.  Mureh,  explain  it  to  my  wife 
as  you  did  to  me/  and  he  read  the  passage  to  him.  *  Oh,*  he 
says,  'that  means  that  there  is  n't  encumbrance  enough  to  make 
the  risk  hazardous.'  He  says,  *  It  don't  matter  if  there  is  an 
encumbrance,  as  long  as  there  is  not  enough  to  make  the  risk 
hazardous.'  I  says,  *I  object  to  signing  under  those  circum- 
stances'; and  he  said  he  would  fix  that  all  right,  and  I  sup- 
posed he  did.  I  told  him  then  that  John  M.  Wattles  held  a 
mortgage  of  three  hundred  dollars,  and  my  husband  spoke  up 
and  said  that  we  might  want  to  get  some  further  money, — 
one  or  two  iundred  dollars,  —  and  he  said  it  would  be  all 

right,  or  that  he  would  fix  it  all   right Before  this 

policy  was  delivered  to  me  I  fully  advised  him  in  relation  to 
the  mortgage  that  was  to  be  put  upon  it,  and  what  I  intended 
to  do  with  it,  and  we  relied  upon  and  accepted  that  policy, 
supposing  that  he  would  make  that  indorsement  upon  the  ap- 
plication that  we  signed.     I  accepted  it  upon  those  terms." 

This  testimony  is  fully  denied  by  Mr.  Murch,  and  he  claims 
that  there  was  no  such  arrangement  or  understanding;  that 
nothing  was  said  of  any  encumbrance  being  on  the  property, 
or  that  any  was  to  be  put  on.  Mrs.  Copeland,  however,  is 
fully  supported  by  her  husband  and  by  Mr.  Daniel  Draper, 
who  was  present  when  Murch,  the  agent,  was  looking  the 
property  over,  and  who  says  that  William  Copeland  then  ad- 
vised him  of  the  encumbrance,  and  their  desire  to  put  on 
another  mortgage,  when  Murch  said  it  would  be  all  right. 

It  is  a  somewhat  curious  fact  that  on  the  trial  the  last  ap- 
plication was  not  produced,  nor  in  any  manner  accounted  for. 
Tbe  application  signed  by  William  Copeland  for  his  wife  was 
ilie  one  produced,  and  which  Murch  himself  testifies  Mary  A. 
"Copeland  never  signed.  It  was  the  second  application  which 
^lary  A.  Copeland  read  over,  and  which  she  and  her  husband 
say  Murch  agreed  to  *'  fix  all  right,"  and  upon  which  Mrs. 
Copeland  says  Murch  agreed  to  make  the  indorsement. 
Whether  it  was  fixed  all  right,  or  whether  Murch  made  such 
an  indorsement  upon  it,  noting  the  encumbrance  then  existing, 
and  an  agreement  for  the  placing  of  an  additional  mortgage  of 
from  one  hundred  to  two  hundred  dollars  upon  it,  is  not  shown 
by  the  application  introduced.  Apparently  this  last  applica- 
tion was  the  one  upon  which  the  policy  issued,  and  was  the 
only  one  defendant  was  entitled  to  liave  in  evidence,  even 
under  its  own   testimony.     The  court,  however,  admitted  in 
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evidence  the  first  application;  but  inasmuch  as  the  plaintiffs 
are  not  here  complaining,  we  need  not  discuss  this  point  in 
the  case  any  further  than  it  may  be  treated  as  a  circumstance 
tending  strongly  to  show  the  correctness  of  the  plaintiffs' 
claim  that  such  an  arrangement  was  made,  and  that  Murch  had 
full  notice  of  the  encumbrance  then  existing,  and  agreed  to  fix 
the  application  so  that  the  plaintiffs  might  place  an  additional 
encumbrance  thereon  of  from  one  hundred  to  two  hundred  dol- 
lars, and  that  he  did  not  regard  this  as  increasing  the  hazard. 

Under  the  finding  of  the  jury  we  must  consider  the  case 
upon  the  theory  that  such  an  arrangement  was  made,  and 
that  Murch  agreed  not  only  to  fix  the  application  so  that  it 
would  show  the  encumbrance  then  existing,  but  to  write  an 
agreement  on  the  application  that  would  authorize  the  plain- 
tiffs to  put  on  from  one  hundred  to  two  hundred  dollars  ad- 
ditional. From  the  fact  that  this  application  was  withheld 
on  the  trial,  and  the  first  one  produced,  a  strong  inference 
arises  that,  had  it  been  produced  and  exhibited,  it  would 
have  shown  the  indorsements  claimed  by  plaintiffs. 

Counsel  for  defendant  contend  that  the  court  was  in  error 
in  submitting  the  case  to  the  jury  upon  plaintiffs'  theory; 
that  tlie  case  must  be  governed  by  the  rule  laid  down  in 
many  cases,  that  parol  agreements  or  representations,  made 
at  the  time,  or  prior  to  the  time,  a  contract  is  reduced  to  writ- 
ing, cannot  be  received  to  add  to,  vary,  or  contradict  the 
terms  of  a  written  instrument.  This  is  the  well-settled  rule, 
but  counsel  are  in  error  in  attempting  to  apply  it  to  the  pres- 
ent case.  Even  if  the  rule  could  be  so  applied,  we  must  treat 
the  contract  as  consisting  of  the  application  actually  made, 
and  which  was  not  produced  on  the  trial,  and  the  policy  it- 
self. By  the  terms  of  the  policy  this  application  was  made  a 
part  of  the  contract.  The  policy  provides  as  follows:  "  By 
the  acceptance  of  this  policy,  the  assured  covenants  that  the 
application  herefor  shall  be  and  form  a  part  hereof." 

The  policy  provides  further,  however,  that  the  application 
shall  be  treated  as  a  warranty  by  the  assured,  and  the  com- 
pany shall  not  be  bound  by  any  act  or  statement  made  to  or 
by  an  agent  unless  inserted  in  the  contract.  There  is  nothing 
in  the  policy  limiting  the  power  of  the  agent  to  make  just 
such  an  agreement  as  claimed  by  the  plaintiffs.  It  only  pro- 
vides, "If  there  is  or  shall  be  other  prior,  concurrent,  or  sub- 
sequent insurance,  whether  valid  or  not,  on  said  property,  or 
any  part  thereof,  without  the  company's  consent  herein;  or  if 
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said  buildings,  or  either  of  them,  now  are  or  shall  become  va- 
cant or  unoccupied;  or  if  the  hazard  shall  be  increased  in  any 
way;  or  if  the  property,  or  any  part  thereof,  shall  be  sold,  con- 
veyed, encumbered  by  mortgage  or  otherwise,  or  any  change 
take  place  in  the  title,  use,  occupation,  or  possession  thereof 
whatever;  or  if  foreclosure  proceedings  shall  be  commenced; 
or  if  the  interest  of  the  assured  in  said  property,  or  any  part 
thereof,  now  is  or  shall  become  any  other  or  less  than  a  per- 
fect, legal,  and  equitable  title  and  ownership,  free  from  all 
liens  whatever,  except  as  stated  in  writing  hereon;  or  if  the 
buildings,  or  either  of  them,  stand  on  leased  ground,  or  land 
of  which  the  assured  has  not  a  perfect  title;  or  if  this  policy 
shall  be  assigned  without  written  consent  herein,  —  then  and 
in  every  such  case  this  policy  shall  be  absolutely  void." 

If  there  was  an  encumbrance  on  the  property,  and  the  agent 
had  notice  of  it,  and  agreed  to  note  the  fact  on  the  applica- 
tion, and  plaintifTs  rested  under  the  belief  that  it  was  so 
noted,  there  can  be  no  doubt  that  the  company  would  be 
estopped  from  setting  up  the  fact  to  defeat  a  recovery  upon 
the  policy,  even  though  not  actually  indorsed  thereon,  as  such 
notice  would  be  notice  to  the  company. 

In  Temmink  v.  Metropolitan  L.  Ins.  Co.,  72  Mich.  888,  it  was 
held  by  this  court  that  where  a  life  insurance  agent  assumes 
the  responsibility  of  filling  out  a  blank  application,  and  the 
applicant,  presuming  that  he  had  acted  honestly,  signs  it 
without  any  knowledge  of  its  contents,  a  recovery  may  be  had 
upon  the  policy,  though  certain  representations  may  be  mate- 
rially false.  See  also  Dunbar  v.  Phenix  Ins.  Co.,  72  Wis. 
492;  Continental  Ins.  Co,  v.  Fearce,  39  Kan.  396;  7  Am.  St. 
Rep.  557. 

Counsel  for  defendant  claim  that  however  this  may  be  in 
reference  to  encumbrance  already  existing  on  the  property, 
yet  if  any  such  arrangement  was  made,  as  plaintiffs  claimed 
it  was,  —  one  contemplated  in  the  future, — the  stipulation  or 
understanding,  if  it  amounted  to  anything,  was  an  executory 
contract,  intended  to  form  a  part  of  the  contract  of  insurance, 
and  that  this  being  so,  the  doctrine  cannot  be  admitted  that 
any  part  can  rest  in  parol. 

The  agreement,  as  claimed  by  plaintiffs,  amounted  to  more 
than  this.  They  claimed  the  right  to  encumber  the  property 
further;  and  the  defendant  agreed,  through  its  agent,  that 
they  might  do  so  to  the  amount  claimed,  and  that  this  should 
form  a  part  of  the  writing,  and  should  be  indorsed  on  the 
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application.  If  it  had  been  so  indorsed,  no  one  would  claim 
that  the  policy  would  be  rendered  void  when  the  mortgage 
was  so  placed  upon  it,  as  the  policy  and  application  together 
formed  the  contract.  The  plaintiffs  relied  upon  defendant's 
agent  to  write  this  agreement  in  the  contract,  and  he  agreed 
to  so  write  it.  The  agent  failing  to  do  this,  it  is  as  much  a 
fraud  upon  the  plaintiffs  as  though  he  had  written  a  clause 
in  the  application,  without  the  knowledge  of  the  plaintiffs, 
making  the  policy  void  if  such  additional  encumbrance  was 
placed  upon  the  property.  The  plaintiffs  had  a  right  to  rely 
upon  the  agreement  of  the  agent  to  so  write  the  application, 
and  when  they  took  the  policy  they  had  a  right  to  assume 
that  the  company  waived  any  conditions  in  the  policy  incon- 
sistent with  their  right  to  further  encumber.  Parol  evidence 
was  certainly  competent  to  show  such  an  agreement,  and  it  is 
not  a  violation  of  the  rule  that  verbal  testimony  is  not  admis- 
sible to  vary  a  written  contract. 

This  whole  controversy  arises  out  of  the  forfeiture  clause  in 
the  policy.  The  act  complained  of,  which  defendant  claims 
forfeited  plaintiffs'  right  of  recovery,  was  one  which  the  com- 
pany or  its  agent  could  have  given  plaintiffs  the  right  to  per- 
form, and  if  assented  to  by  the  company,  would  not  have 
worked  a  forfeiture.  The  company  is  now  estopped  from 
claiming  any  forfeiture  by  reason  of  this  encumbrance. 
Through  their  agent  they  assented  to  it,  and  no  further  no- 
tice was  required.  This  principle  is  sustained  in  Brandup  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  27  Minn.  393;  Kausal  v.  Minnesota 
F.  M.  F.  Ins.  Ass'n,  31  Minn.  17;  47  Am.  Rep.  776. 

There  was  no  error  in  the  charge  as  given.  If  any  error 
was  committed  by  the  trial  court,  it  was  in  permitting  the 
defendant  to  introduce  in  evidence  an  application  which  it 
was  not  pretended  one  of  the  plaintiffs  ever  signed  or  ap- 
proved, and  upon  which  it  is  not  claimed  the  policy  issued, 
and  consequently  formed  no  part  of  the  contract.  Of  this, 
however,  the  defendant  is  not  complaining. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costs. 

Fire  Insurance  —  Estopped  bt  Acts  of  Agent. — An  insurance  com- 
pany may  be  estopped  from  enforcing  a  forfeiture  by  the  acts  and  conduct 
of  its  agent:  Little  v.  Phoenix  Itis.  Co.,  123  Mass.  380;  25  Am.  llep.  96; 
Whited  V.  Germania  F.  Ins.  Co.,  76  N.  Y.  415;  32  Am.  Rep.  3.30;  Center  v. 
Dwellinrj-house  Ins.  Co.,  74  Wis.  89.  Fraud  or  mistake  upon  the  part  of  an 
insurance  agent,  within  the  scope  of  his  authority,  does  not  authorize  the 
company  to  avoid  a  policy:  Kistei'  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553; 
15  Am.  SL  Kep.  696. 
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Hess  v.  Culver. 

[77  Michigan,  598.] 

Pbesumption  that  Man  Knows  the  Law  not  Conclttsive.  — Whfle  a 
maa  is,  for  public  reasons,  held  responsible  for  his  conduct,  although 
ignorant  of  the  law,  there  is  no  conclusive  presumption  that  he  actually 
knows  the  law.  Where  a  man  is  defrauded  by  the  misrepresentation  of 
some  one  who  assumes  knowledge,  and  is,  under  the  circumstances,  ac- 
tually deceived,  and  not  consciously  wrong,  the  fact  that  the  transaction 
is  against  public  policy  in  law  will  not  necessarily  compel  the  victim  to 
submit  to  the  fraud  of  the  actual  villain. 

Paeties  not  in  Pari  DELiaro  when.  — The  law  rigidly  forbids  relief  where 
the  parties  are  in  equal  guilt.  But  while  it  does  not  draw  fine  distinc- 
tions in  ascertaining  equality  of  wrong,  it  recognizes  the  fact  that  one 
party  to  an  arrangement  by  which  he  is  defrauded  by  the  misrepresen- 
tation of  another  is  not  necessarily  an  equal  party  in  guilt,  or  consciously 
guilty  at  all,  aud  will  not  deny  relief  to  an  injured  party  against  the  one 
who  io  really  the  deceiver,  and  who  commits  fraud  by  means  of  his  per- 
suasive or  other  influence  over  his  victim.  And  even  actual  knowledge . 
of  legal  rights  and  liabilities  is  not  always  conclusive  against  relief. 

Law  will  not  Refuse  Redress  to  Loser  Who  was  Defrauded  into  pay- 
ing money  without  understanding  fully  that  the  dealing  was  improper. 

Law  Requiring  False  Representations  to  be  in  Writing  not  Appli- 
cable WHEN.  —  The  Michigan  statute  requiring  false  representations  in 
writing  to  sustain  an  action  upon  favorable  assurances  concerning  the 
character,  conduct,  ability,  trade,  or  dealings  of  another  person,  is  in- 
tended to  reach  cases  where  the  plaintiff  has  dealt  with  aud  given  credit 
to  the  person  favorably  mentioned,  and  done  so  on  the  faith  of  the  eis- 
surances,  but  cannot  apply  to  conspiracies  or  frauds  where  the  represen- 
tation is  made  to  enable  the  part}'  making  it  to  profit  by  it. 

Testimony  Sufficient  to  Send  Cause  to  Jury  when.  —  Testimony  that 
the  defendant,  by  false  and  fraudulent  pretenses,  and  without  any  con- 
sideration at  all,  got  from  the  plaintiff  notes  which  the  latter  had  to  pay, 
and  divided  the  plunder  between  himself  and  his  confederates,  if  true, 
establishes  a  complete  cause  of  action,  and  the  case  should  go  the  jury. 

Case.     The  opinion  states  the  facts. 

T.  A.  E.  and  J.  C.  Weadock,  for  the  appellant. 

Simonson,  Gillett,  and  Courtright,  for  the  defendant. 

Campbell,  J.  Plaintiff,  who  is  a  farmer  near  Bay  City, 
was  induced  by  the  representations  of  defendant  to  give  his 
notes,  payable  to  bearer,  for  $375  and  interest,  and  deliver 
them  to  defendant,  who  got  them  discounted  by  a  bona  fide 
holder,  and  plaintiflF  had  to  pay  them.  This  suit  was  brought 
to  recover  against  Culver  for  having  obtained  the  notes  by 
fraud,  and  without  consideration.  The  only  consideration 
agreed  on  was  the  purchase  of  Bohemian  oats,  at  fifteen  dol- 
lars a  bushel,  and  the  bond  of  what  purported  to  be,  but  waa 
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not,  bi  Michigan  corporation,  agreeing  to  sell  for  plaintiff  fifty 
bushels  at  the  same  price,  on  a  commission  of  one  third.  No 
delivery  wm  made  to  plaintiff  of  any  oats,  and  the  bond  wa& 
fictitious,  if  not  in  law  a  forgery,  there  being  no  such  corpora- 
tion as  purported  to  issue  it. 

'Ihe  declaration  set  forth  and  the  testimony  showed  that 
plaintiff  was  led  by  defendant's  persistent  arts  and  misrepre- 
sentations concerning  the  salable  prospects  of  the  oats  to  be 
grown,  and  the  responsibility  and  legal  character  of  the  mythi- 
cal corporation,  to  give  his  notes,  for  which  he  received  no 
consideration  whatever.  The  court  below,  however,  held  that 
he  had  no  cause  of  action,  and  directed  a  verdict  for  the  de- 
fendant. Tliis  could  only  be  upon  one  of  two  theories  relied  on, 
namely:  1.  That  the  transaction  was  illegal,  and  the  parties 
in  pari  delicto;  and  2.  Tliat  defendant  was  not  liable  for  false 
representations  not  in  writing. 

So  far  as  the  first  point  is  concerned,  it  seem  to  be  based  on 
a  false  theory.  If  plaintiff  were  seeking  to  enforce  such  a 
bond  as  was  palmed  off  on  him,  his  ignorance  that  it  was 
illegal  in  its  purposes  would  not  perhaps  absolve  him  from  the 
consequences  of  trusting  to  a  void  contract.  But  it  has  been 
held  by  this  court  in  repeated  instances  that  while  a  man  is, 
for  public  reasons,  held  responsible  for  his  conduct,  although 
ignorant  of  law,  there  is  no  conclusive  presumption  that  he 
actually  knows  the  law:  Black  v.  Ward,  27  Mich.  191;  15  Am. 
Rep.  162;  Stanton  v.  Hart,  27  Mich.  539. 

Where  a  man  is  defrauded,  as  often  happens,  by  the  mis- 
representation of  some  one  who  assumes  knowledge,  and  where, 
under  the  circumstances,  he  is  actually  deceived,  and  not  con- 
sciously wrong,  the  fact  that  the  transaction  is  against  public 
policy  in  law  will  not  necessarily  compel  the  victim  to  submit 
to  the  fraud  of  the  actual  villain.  The  only  rigid  rule  forbid- 
ding relief  is  where  the  parties  are  in  equal  guilt.  Wliile  the 
law  does  not  draw  fine  distinctions  in  ascertaining  equality  of 
wrong,  it  recognizes  the  fact  that  one  party  to  such  an  arrange- 
ment is  not  necessarily  an  equal  party  in  guilt,  or  consciously 
guilty  at  all,  and  will  not  deny  relief  to  an  injured  party 
against  the  one  who  is  really  the  deceiver,  and  who  commits 
fraud  by  means  of  his  persuasive  or  other  influence  over  his 
victim.  Even  actual  knowledge  of  legal  rights  and  liabilities 
is  not  always  conclusive  against  relief:  Wartemberg  v.  Spiegel^ 
31  Mich.  400;  Barnes  v.  Brown,  32  Mich.  146.  Our  statutes 
make  this  clear  distinction  in  regard  to  gaming  contracts. 
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The  winner  cannot  enforce  his  winnings  against  the  loser,  but 
the  loser  may  recover  back  money  actually  paid:  Howell's 
Statutes,  sec.  2023.  Where  this  may  be  done  in  case  of  open 
gambling,  where  the  loser  knew  all  about  it,  the  law  is  not  so 
squeamish  as  to  refuse  redress  to  a  loser  wlio  was  defrauded 
into  paying  money  without  understanding  fully  that  the  deal- 
ing was  improper.  One  of  the  elements  in  this  fraud  was  that 
defendant  accomplished  it  by  representing  that  the  alleged 
company  was  a  corporation  authorized  to  do  the  acts  referred 
to  bj'  the  laws  of  this  state,  and  therefore  having  full  legal 
sanction  and  recognition  in  its  doings,  so  that  plaintiff  had  no 
reason  to  suppose  the  dealings  would  be  subject  to  any  lawful 
objection. 

The  other  point  suggested  has  no  support  in  the  statute.  The 
legal  provision  concerning  the  necessity  of  representations  in 
writing  to  sustain  an  action  upon  favorable  assurances  con- 
cerning the  character,  conduct,  ability,  trade,  or  dealings  of 
another  person  was  intended  to  reach  cases  where  the  plain- 
tiff has  dealt  with  and  given  credit  to  the  person  favor- 
ably mentioned,  and  done  so  on  the  faith  of  the  assurances. 
That  statute  cannot  apply  to  conspiracies  or  frauds,  where  the 
representation  is  made  to  enable  the  party  making  it  to  profit 
by  it.  Moreover,  in  the  present  case,  the  false  showing  was 
not  concerning  the  responsibility  of  an  existing  person  whose 
personality  was  known,  but  concerning  an  alleged  corporation 
that  was  no  corporation,  and  whose  pretense  of  legal  existence 
was  itself  a  fraud.  Bush  v.  Sprague,  51  Mich.  41,  is  in  point 
on  more  than  one  question  in  this  case. 

Here,  if  the  testimony  is  true,  defendant,  by  false  and 
fraudulent  pretenses,  and  without  any  consideration  at  all,  got 
from  plaintiff  notes  which  he  had  to  pay,  and  divided  the 
plunder  between  himself  and  his  confederates.  Upon  the  facts, 
if  believed,  the  cause  of  action  was  complete.  The  case  should 
have  gone  to  the  jury. 

The  judgment  must  be  reversed,  with  costs,  and  a  new . trial 
granted.  

The  Maxim,  Ignorantla  jui-ia  non  excusai,  is  the  subject  of  a  note  to  Black  v. 
Ward,  15  Am.  Rep.  171-184,  wherein  are  collected  the  leading  cases,  both 
English  and  American,  bearing  upon  the  subject. 

In  Pari  Delicto. —  Where  all  parties  concerned  in  an  alleged  illegal  trans- 
action  have  participated  in  that  illegality,  though  it  may  be  available  as  a 
defense,  it  by  no  means  follows  that  it  can  be  made  a  ground  for  affirmative 
relief,  which  is  dependent  upon  the  discretion  of  the  court,  although  there 


424  Chaffee  v.  Telephone  etc.  Co.  [Mich. 

may  be  exceptions  where  the  law  offended  has  been  made  to  prevent  oppres- 
Bion,  and  the  oppressed  party  is  seeking  relief,  or  where  public  policy  will  be 
advanced  by  allowing  relief:  Ooshen  Township  v.  Slioemaker,  12  Ohio  St.  624; 
80  Am.  Dec.  386.  The  law  takes  note  of  an  ignorant  and  credulous  man, 
and  converts  bis  ignorance  and  credulity  into  innocence,  so  as  to  protect  him 
against  one  who  has  defrauded  him:  Pearl  v.  Walter,  80  Mich.  317.  But  in 
Jotwa  V.  ffanna,  81  Cal.  507,  it  is  said  that  "it  is  a  universal  rule  that  courts 
will  not  aid  parties  in  the  enforcement  of  contracts  interdicted  by  law." 


Chaffeb    V.  Telephone    and    Telegraph    Con- 
struction   Company. 

[77  Michigan,  6-'5.] 
Estoppel  from  Acquiescence  in  Maintenance  of  Telegraph  Poles  and 
Wires.  —  A  man  cannot  erect  a  building  on  his  lot  by  the  side  of  tele- 
graph and  telephone  poles  and  wires  maintained  in  a  private  alley  appur- 
tenant to  his  lot  without  any  protest  or  demurrer  whatsoever  against 
their  standing  there,  when  they  are  on  his  own  land,  and  go  on  for  years 
without  finding  any  fault  whatever,  and  allowing  a  tenant  to  use  one  of 
the  wires  for  business  purposes  in  his  building,  and  then,  when  a  fire 
arises,  and  the  poles  are  found  to  hinder  the  firemen  in  their  work  of  ex- 
tinguishing it,  charge  up  against  the  corporation  maintaining  the  polea 
the  loss  occasioned  by  such  fire. 

Case.    The  opinion  states  the  facts. 

Otto  Kirchner,  for  the  appellant. 

William  H.  Wells  and  Ashley  Pondy  for  the  defendant. 

Morse,  J.  Plaintiff  was  the  owner  of  lot  73  in  section  2  of 
the  governor  and  judges'  plan  in  the  city  of  Detroit,  and  of  a 
valuable  brick  building  thereon  that  yielded  a  monthly  rent  of 
$250.  It  was  situated  on  the  south  side  of  Larned  Street  West, 
in  the  block  bounded  by  Larned  Street  and  Jefferson  Avenue 
on  the  north  and  south,  and  by  Griswold  and  Shelby  streets 
on  the  east  and  west,  respectively. 

The  block  was  intersected  by  an  alley  twenty  feet  wide, 
running  between  Jefferson  Avenue  and  Larned  Street,  from 
Griswold  Street  westerly  to  Shelby  Street.  The  defendant  put 
up  and  maintained  sixty  wires,  stretched  on  croes-arms,  each 
six  feet  long,  attached  to  poles  planted  in  the  ground  (eight  to 
each  pole)  through  said  alley,  in  the  rear  of  plaintiff's  build- 
ing. There  were  also  twelve  telegraph  wires  stretched  through 
said  alley  by  another  company. 

On  March  2,  1888,  a  fire  broke  out  in  the  building,  and 
everything  burned  except  the  walls.     Some  of  the  brick  walls 
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were  not  damaged  so  as  to  require  to  be  taken  down,  but  a 
part  of  them  were.  It  is  claimed  that  these  wires  prevented 
the  fire  department  from  extinguishing  the  fire.  Mr.  Tryon,  the 
secretary  of  the  fire  department,  testified,  as  did  Mr.  Elliott, 
the  assistant  chief  engineer,  that  on  account  of  these  wires  it 
was  impossible  for  the  firemen  to  raise  the  ladders,  which  were 
ou  trucks.  Mr.  Tryon,  some  time  before  the  fire,  notified  Mr. 
Phillips,  the  manager  of  the  defendant  company,  that  these 
wires  in  the  alley  would  prevent  the  fire  department  from  rais- 
ing its  ladders  in  the  event  of  a  fire.  Mr.  Phillips  replied 
that  this  was  undoubtedly  correct,  but  that  the  defendant 
company  were  preparing  to  get  their  wires  underground,  and 
that  they  would  strip  that  alley  as  soon  as  possible,  —  prob- 
ably the  first  thing  they  did.  When  the  firemen  first  reached 
the  premises  the  fire  was  in  the  third  story.  Evidence  was 
given  on  behalf  of  the  plaintiff  tending  to  show  that  if  it  had 
•  not  been  for  these  wires  the  first  and  second  stories  of  the 
building  could  have  been  saved  intact,  except  the  damage 
from  the  water  thrown  on  the  fire. 

The  plaintiff  sues  in  trespass  on  the  case,  claiming  damages, 
and  contends,  —  1.  That  the  alley  was  a  private  way,  appurte- 
nant to  his  lot  and  building;  2.  That  the  erection  of  the  wires 
by  defendant  in  the  alley  was  a  trespass,  and  their  mainte- 
nance a  nuisance  every  continuance  of  which  was  a  new  nui- 
sance; 3.  That,  in  contemplation  of  law,  defendant,  by  its 
wires,  was  at  the  fire,  and  by  force  and  arms  prevented  its  ex- 
tinction, and  in  so  doing,  was  the  direct  and  immediate  cause 
of  the  destruction  of  plaintifi''s  building. 

The  defendant  claims,  —  1.  That  the  defendant  was  not  un- 
lawfully maintaining  the  wires  in  the  alley;  2.  The  act  com- 
plained of  was  not  the  proximate  cause  of  the  loss;  3.  The 
damages  sought  to  be  shown  by  the  plaintifi^'s  testimony  are 
vague  and  speculative. 

The  first  contention  of  the  defendant  is  based  upon  the  long 
acquiescence  of  the  plaintiff  in  the  maintenance  of  the  wires 
in  the  alley. 

The  circuit  judge  before  whom  the  case  was  tried,  Hon. 
Cornelius  J.  Reilly  of  the  Wayne  circuit  court,  at  the  close  of 
the  testimony  directed  a  verdict  for  the  defendant. 

In  the  view  that  I  take  of  the  case,  it  is  not  necessary  to 
discuss  much  of  the  evidence,  or  any  point  in  the  case  save 
the  first  plea  of  the  defendant.  The  evidence  ie  uncontra- 
dicted that  the  building  was  erected  five  years  before  the  trial 
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of  the  suit.  Before  the  erection  of  the  burned  building,  the 
lot  was  occupied  by  a  dwelling-house  which  had  been  there  a 
great  many  years.  The  plaintiff  testifies  that  the  wires  were 
placed  there  "  a  good  while  ago,  and  were  there  when  the 
brick  building  which  was  burned  was  erected." 

He  knew  the  poles  were  there,  and  what  the  wires  were  used 
for.  "I  asked  no  questions  about  it.  From  the  time  I  first 
knew  the  wires  were  there,  I  understood  what  they  were  for." 

He  never  asked  the  defendant  to  remove  them,  nor  protested 
against  their  maintenance  in  the  alley,  nor  in  any  way  mani- 
fested any  dissent  to  the  action  of  the  defendant  in  keeping 
and  using  them  there.  He  testifies  that  one  of  his  tenants  used 
a  telephone  in  his  building,  and  says:  "I  never  objected,  or 
found  fault  with  the  defendant  company  for  maintaining  their 
wires  in  the  alley." 

I  can  see  no  legal  or  equitable  reason  why  the  plaintiff, 
tacitly  assenting  to  the  maintenance  of  the  wires  in  this  alley, 
by  allowing  his  tenant  to  use  a  telephone  connected  therewith, 
and  by  permitting  them  to  remain  there  without  the  least 
objection,  should  be  allowed,  after  this  fire,  to  place  the  dam- 
age, or  any  part  of  it,  upon  the  defendant,  nor  can  I  find  any 
law  to  sustain  his  action.  It  is  contended  by  the  counsel  for 
plaintiff  that  the  maintenance  of  the  wires  in  the  alley  was  a 
nuisance,  and  a  continuing  one  from  day  to  day,  each  contin- 
uance being  a  new  nuisance;  that  the  defendant  was  liable  to 
the  plaintiff  in  an  action  at  law  for  the  obstruction  of  the  alley 
every  day  up  to  and  including  the  day  of  the  fire;  and  that 
therefore  the  acquiescence  of  the  plaintiff  for  one  or  more  days 
cannot  be  used  to  infer  an  implied  license  for  its  continuance 
another  day.  The  following  cases  are  cited  to  support  this 
contention:  Reid\.  City  of  Atlanta,  73  Ga.  523;  Gray  v.  Boston 
Gas  Light  Co.,  114  Mass.  149;  Philadelphia  etc.  R.  R.  Co.  v. 
State,  20  Md.  157;  Pettis  v.  Johnson,  56  Ind.  139. 

These  cases  do  not  meet  the  question  presented  here.  Fail- 
ure to  protest  against  a  nuisance  for  a  long  space  of  time  will 
not  prevent  an  action  to  abate  it,  upon  the  principle  that  each 
day  of  its  continuance  is  a  new  nuisance;  and  many  courts 
hold  that  the  right  to  maintain  a  nuisance  can  never  be  gained 
by  prescription.  But  I  can  find  no  authority  anywhere,  and 
I  should  doubt  its  being  good  law  if  I  did  find  it,  that  will  per- 
mit a  man  to  build  by  the  side  of  these  telegraph  and  telephone 
poles  and  wires  without  any  protest  or  demur  whatsoever 
against  their  standing  there,  when  they  are  on  his  own  land, 
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and  go  on  for  years  without  finding  any  fault  whatever,  and 
allowing  a  tenant  to  use  one  of  the  wires  for  business  purposes 
in  his  building,  and  then,  when  afire  arises,  and  the  poles  are 
found  to  hinder  the  firemen  in  their  work  of  extinguishing  it, 
charge  up  to  the  corporation  maintaining  these  poles  the  loss 
occasioned  by  such  fire.  To  do  this  would  be  to  violate  one  of 
the  plainest  principles  of  justice;  and  the  law,  in  my  opinion, 
will  not  permit  it.  I  do  not  doubt  the  right  of  Mr.  Chaffee  to 
have  moved  at  any  moment  to  abate  this  nuisance;  but  while 
he  acquiesced  in  it,  and  virtually  was  using  it,  or  deriving 
some  benefit  from  it,  through  a  tenant  in  his  building,  he  can- 
not be  permitted  to  recover  damages  because  of  its  maintenance 
upon  his  premises. 

If  there  can  be  any  assent  which  is  not  shown  by  express 
words,  the  plaintiff  assented  to  the  continuance  of  these  poles 
upon  his  premises,  and  such  assent  was  not  a  question  for  the 
jury.  It  was  shown  without  dispute,  by  his  own  testimony. 
There  .was  clearly,  to  my  mind,  an  implied  assent  that  the 
poles  might  remain  there,  and  no  hint  anywhere,  not  even  in 
his  testimony  on  the  trial,  that  he  ever  considered  them  a  nui- 
sance until  they  were  demonstrated  to  be  so  by  the  fire.  Until 
something  was  done  by  Chaffee  to  notify  the  defendant  that 
he  found  some  fault  with  the  maintenance  of  these  poles  in  the 
alley,  he  could  not  recover  damages  for  their  being  there. 

The  judgment  was  right,  and  must  be  affirmed. 

Campbell,  J.  (dissenting).  Whatever  may  be  its  effect  as 
a  circumstance  on  the  question  of  damages,  I  think  there  can 
be  no  doubt  of  the  right  of  any  land-owner  to  sue  for  some 
damages  for  any  encroachment  on  his  property  rights.  Delay 
in  complaining  may  sometimes  cut  off  a  right  to  sue  in  equity, 
but  nothing  snort  of  statutory  limitations  can  bar  a  suit  at 
law.  And  where  a  wrongful  entry  or  intrusion  is  made  wiht- 
out  license  or  permission,  no  license  can  be  legally  determined 
from  inaction. 

There  is  some  difficulty  in  ascertaining  the  precise  effect  of 
the  wires  in  connection  with  the  fire.  But  such  difficulty  la 
no  defense  to  an  action,  and  a  wrong-doer,  and  not  the  injured 
party,  must  bear  this  diflSculty.  Whether  the  danger  of  inter- 
ference with  putting  out  fires  is  a  natural  one,  to  which  dam- 
age may  be  attached,  is  at  least  a  question  for  the  jury.  That 
serious  damage  and  fatal  casualties  have  arisen  from  the  pla- 
cing of  numerous  wires  near  high  buildings  is  a  matter  of 
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common  knowledge,  and  there  can  be  no  doubt  it  is  a  wrong, 
unless  consented  to.  It  is  not  in  the  power  of  a  city  to  license 
any  one  to  damage  or  encroach  on  the  property  of  individuals, 
and  no  justification  can  be  based  on  it. 

I  do  not  think  it  can  be  held,  as  matter  of  law,  that  Mr. 
Chaffee  is  estopped  from  complaining  of  the  action  of  the  de- 
fendant, or  from  recovering  some  damages.  Nor  do  I  think  we 
can  prevent  a  jury  from  considering  the  amount  of  damages, 
under  proper  instructions  as  to  the  law,  the  facts  not  being 
subject  to  judicial  determination.  I  think  there  should  be  a 
new  trial.  

Estoppel  —  Nuisance. —  Estoppel  to  object  to  the  maintenanoe  of  a  nni* 
Banco  by  reason  uf  acquiescence  or  laches,  see  note  to  City  of  Logansport  v. 
UhU  50  Am.  Rep.  117-119. 

Estoppel. —  One  may  be  estopped  by  silence  or  a  failure  to  assert  one's 
rights:  Note  to  Co^  v.  Walling,  10  Am.  St.  Rep.  22,  23. 


KiPLET  V,  Case. 

[78  MICHIOAM,  126.] 

Assumpsit.  —  Monby  Pxro  without  Consideratioh  may  be  recovered  in 
assumpsit  under  a  declaration  on  the  common  counts  for  money  had  and 
received. 

Sales  —  Fraud  by  Vbndor.  — Wherb  a  Bond  is  Falsely  Represented 
by  the  vendor  as  belonging  to  a  certain  known  kind,  and  has  nothing  in 
its  general  looks  to  raise  suspicion,  and  ia  purchased  honestly  on  such 
recommendation,  it  is  a  fraud  to  so  transfer  it,  and  upon  discovery  of  its 
worthlessness,  the  purchaser  may  maintain  an  action  to  recover  the 
money  paid  for  it,  although  he  did  not  read  it  carefully  before  pur- 
chasing. 

Barbour  and  Rexford,  for  the  appellant. 

Alfred  Russellj  for  the  respondent. 

Campbell,  J.  Plaintiff  sued  defendant  for  money  had  and 
received.  The  bill  of  particulars  based  the  demand  on  a 
fraudulent  sale  of  a  worthless  bond  of  the  Michigan  Air  Line 
Railroad  Company,  upon  the  representation  that  it  was  a  bond 
•of  the  Michigan  Central  Railroad  Company.  The  court  be- 
low, without  assigning  any  reason,  took  the  case  from  the 
jury.  The  only  question  is,  whether  the  plaintiff  showed  any- 
thing to  go  to  the  jury. 

As  this  is  not  an  action  for  damages  for  fraud,  but  is  to 
recover  the  whole  consideration,  as  obtained  from  plaintiff, 
€or  an  absolutely  worthless  bond,  we  see  no  reason  why  the 
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declaration  is  not  good,  if  any  such  case  was  made  as  is  relied 
on.  The  plaintiff's  showing,  for  this  purpose,  must  govern, 
whether  contradicted  or  not.     That  was  to  this  effect:  — 

Novemher  15,  18S7,  defendant  wrote,  requesting  one  J.  W. 
Renwick,  of  New  York,  to  take  a  bond  of  one  thousand  dol- 
lars left  with  him,  and  cut  off  and  return  the  past-due  cou- 
pons. He  was  then  to  leave  it  with  A.  S.  Fhmdrau  &  Co., 
who  had  a  small  debt  against  defendant,  in  order  that  they 
might  sell  it.  Some  reasons  were  given  why  defendant  wanted 
to  sell  it.  He  stated  he  had  nine  more,  and  thought  they 
could  be  sold,  and  asked  Renwick  dmply  to  say  th**  bond  had 
been  left  with  him  for  safe-keeping.  Renwick  had  held  it 
since  December,  1885.  The  bond  belonged  to  a  series  issued 
by  the  Michigan  Air  Line  company,  confined  to  a  short  sec- 
tion of  thirty-five  miles,  between  Ridgeway  and  the  Detroit 
and  Milwaukee  railroad.  It  was  issued  in  1870,  and  the 
mortgage  had  been  foreclosed,  and  the  bonds  had  no  value  or 
legal  efficacy.  Flandrau  &  Co.  was  a  firm  name  of  Keyes 
and  Wilson.  The  bond  was  handed  to  Keyes  and  Wilson. 
Defendant  wrote  to  them  on  the  day  he  wrote  Renwick,  telling 
them  he  had  requested  Renwick  to  hand  them  "  a  M.  C.  R.  R. 
bond  for  one  thousand  dollars,"  and  saying,  "if  you  can  sell 
the  same,  please  do  so."  This  abbreviation,  "M.  C.  R.  R.," 
is  the  recognized  name  of  the  Michigan  Central  railroad. 
That  road  had  become  liable  on  a  series  of  bonds  known 
as  "Air  Line"  bonds,  which  were  at  a  premium  in  the 
market,  and  the  bond  in  question  bore  a  general  resem- 
blance to  the  Michigan  Central  bonds.  The  absence  of  past- 
due  coupons  was  some  indication  that  it  was  not  in  default. 
In  the  letter  to  Flandrau  &  Co.,  defendant  made  the  same 
statement  as  to  Renwick,  that  he  had  been  buying  a  house 
and  lot,  and  was  a  little  hard  up.  Keyes  and  Wilson  (or 
Flandrau  &  Co.)  put  the  bond  in  the  hands  of  a  broker, 
showing  him  defendant's  letter.  There  was  a  few  days' 
delay  in  finding  a  purchaser,  and  on  November  22d,  Keyes 
and  Wilson  wrote  to  defendant  that  the  bond  did  not 
seem  to  be  much  known  in  New  York,  but  that  they  had 
found  a  market  for  it,  and  could  only  get  three  and  one  half 
per  cent  premium,  because  it  had  but  two  years  to  run.  De- 
fendant telegraphed  to  close  the  bargain,  and  send  balance. 
It  was  sold  to  plaintiff,  and  proceeds  accounted  for.  In 
answer  to  defendant's  inquiry  if  more  could  be  sold,  he  was 
answered  in  the  negative,  and  advised  to  consult  his  banker, 
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in  Detroit.  PlainlifF  bought  it  on  the  representation  of  the 
broker  that  it  was  a  Michigan  Central  Air  Line  bond.  The 
testimony  was  legally  suflicient  to  show  that  the  broker  rep- 
resented defendant,  and  was  informed  that  the  bond  was  a 
Michigan  Central  security.  It  was  a  long  instrument,  which, 
if  read  through  carefully,  would  have  shown  what  it  was 
issued  for,  and  that  it  was  on  another  road. 

After  the  fraud  was  discovered,  various  efforts  were  made 
by  Keyes  and  Wilson,  and  by  plaintiff,  to  make  defendant 
refund,  but  he  would  not  do  so.  Defendant  introduced  some 
testimony  undertaking  to  explain  how  he  got  the  bond,  and 
how  he  got  some  others.  We  need  not  comment  on  it,  as  it 
might  not  have  impressed  tlie  jury  as  he  desired,  and  it  was 
not  for  the  court  to  accept,  as  we  can  hardly  assume  it  was 
given  any  particular  form  in  the  decision,  which  rested  either 
on  the  form  of  the  pleading  or  on  the  absence  of  actionable 
fraud. 

Unless  plaintiff  is  barred  from  recovery  because  he  did  not 
read  the  bond,  his  testimony  makes  out  a  clear  case.  It  is 
not  customary,  in  such  transactions,  for  dealers  or  purchasers 
to  spell  through  every  security  offered  for  sale.  If  a  bond  is 
represented  as  belonging  to  a  certain  known  kind,  and  has 
nothing  in  its  general  looks  to  raise  suspicion,  and  if  it  is  pur- 
chased honestly  on  such  a  recommendation,  it  is  a  fraud  to  so 
transfer  it.  There  are  many  broken  or  worthless  bills  circu- 
lated which  no  one  ever  supposed  to  be  any  less  fraud  ulen' 
because  genuine.  Very  few  counterfeits  would  bear  close  in- 
epection.  They  are  circulated  on  their  general  good  looks, 
and  it  is  in  that  way  the  fraud  is  done.  If  defendant  actually 
cheated  plaintiff  out  of  good  money  for  a  worthless  bond, 
under  circumstances  which  deceived,  and  were  naturally  cal- 
culated or  intended  to  deceive,  there  is  no  reason  why  he 
should  not  be  compelled  to  refund.  We  think  the  plaintift 
made  out  a  case  for  recovery,  and  had  a  right  to  go  to  the 
jury.  Whether  defendant's  case  was  likely  to  help  him,  or 
what  view  might  be  taken  of  the  testimony  on  either  side,  the 
jury,  under  proper  instructions,  will  have  to  determine. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted.  

AssuMPsrr  will  Lie  to  Recover  Money  Paid  wrrHOtrr  Considera- 
tion: Murphy  V.  JdcGraw,  74  Mich.  318;  Nujent  v.  Teadiout,  67  Mich.  571; 
Lane  v.  Boom  Co.,  62  Mich.  63;  M<Kiniion  v.  VoUmart  75  Wis.  82;  17  Am. 
St.  Rep.  178;  InyallH  v.  Miller,  121  luO.  188. 
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Maywood  V.  Logan. 

[78  Michigan,  135  ] 

Landlord  and  T«nant  —  Liartlity  of  Landlord  for  Unhbalthtci. 
Ck>NDiTiON  OF  Leased  Premises.  — The  knowledge  and  concealment,  on 
the  part  of  the  landlord,  of  the  polluted  condition  of  the  water  of  a  well 
on  the  leased  premises,  existing  at  the  time  of  leasing,  renders  him  liable 
for  all  the  damages  naturally  resulting  to  the  tenant  and  his  family  from 
the  use  of  such  water,  including  expenses  of  sickness  and  physicians'  and 
nurses'  bills. 

Landlord  and  Tenant  —  Unhealthful  Condition  of  Leased  Premises 

—  Right  to  Terminate  Tenancy.  — Where  the  water  in  a  well  on  the 
leased  premises,  at  the  time  of  the  leasing,  is  so  polluted  as  to  render  its 
use  unheathful,  and  this  fact  is  known  and  concealed  by  the  landlord,  its 
discovery  by  the  tenant  justifies  him  in  removing  from  the  premises  and 
terminating  the  tenancy,  if  the  cause  of  pollution  cannot  be  removed, 
because  it  amounts  to  an  eviction,  after  which  the  tenant  is  not  liable  for 
ront. 

Landlord  and  Tenant  —  Unhealthful  Condition  of  Leased  Premises. 

—  The  landlord  must  see  that  leased  premises  are  in  a  healthful  condition 
at  the  time  of  lea.sing,  or  at  least  disclose  to  his  tenant  any  fact  within 
his  knowledge  which  tends  to  make  such  premises  unhealthful  and  unfit 
for  habitation. 

Hiram  L.  Cliipman,  and  E.  F.  Bacon,  for  the  appellant. 

W.  T.  Bope,  and  W.  T.  Mitchell,  for  the  respondent. 

Long,  J.  This  is  an  action  of  assumpsit  to  recover  rent  of 
premises  leased  to  defendant  for  a  dwelling-house  and  home 
for  his  family.  Defendant  occupied  the  premises  from  May 
11  to  October  13, 1888,  under  a  verbal  agreement  to  pay  seven 
dollars  per  month.  He  paid  no  part  of  the  rent,  but  on  the 
trial  defended  upon  the  ground  that  the  well  of  water  situated 
there,  which  his  family  used,  was  polluted  by  the  carcass  of 
a  dead  dog,  so  that  his  family  became  sick,  and  that  he  was 
put  to  expense  in  caring  for  them,  for  services  of  physicians, 
nurses,  etc.  These  damages  defendant  claimed  the  right  to 
recoup  on  the  trial. 

It  appears,  from  the  defendant's  evidence,  produced  on  the 
trial,  that  shortly  after  defendant's  family,  consisting  of  his 
wife  and  two  small  children,  took  possession,  they  noticed 
something  wrong  with  the  water  in  the  well,  and  complained 
to  the  plaintiff.  Plaintiff  took  a  man,  and  caused  an  exami- 
nation to  be  made,  and  the  raau  going  down  into  the  well 
found  therein  the  putrid  carcass  of  a  dead  dog,  and  so  rotton 
that  the  hair  was  then  coming  off.  Plaintiff  was  advised  of 
this  fact,  but  caused  the  pump  to  be  put  back,  and  the  cover- 
ing nailed  down,  leaving  the  carcass  of  the  dog  in  the  well. 
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He  then  stepped  to  the  door,  and  informed  Mrs.  Logan,  wife 
of  the  defendant,  that  there  were  some  rotten  boards  in  the 
well,  and  that  she  better  not  use  the  water  for  cooking  and 
drinking,  but  that  it  was  all  right' for  washing  and  scrubbing. 
He  gave  her  no  intimation  of  the  real  situation.  The  family 
used  the  water  for  three  or  four  days  for  tea  and  cooking,  and 
washing  potatoes,  etc.  Within  a  week  or  two,  defendant's 
family  heard  rumors  that  a  dog  was  found  dead  there,  and  the 
defendant  went  to  the  plaintiff,  and  inquired  as  to  the  truth 
of  these  rumors.  The  plaintiff  denied  them,  and  said  there 
was  no  dog  tliere,  and  said  the  water  was  all  right  for  wash- 
ing, or  purposes  of  that  kind,  but  probably  was  not  as  good  as 
might  be,  for  drinking  or  cooking  purposes.  The  family,  after 
these  inquiries,  continued  the  use  of  the  water,  the  children 
pumping  and  drinking  it. 

The  real  facts  were  not  discovered  until  the  middle  of  Octo- 
ber, when  defendant  moved  out.  During  this  time  the  chil- 
dren, who  had  before  been  well,  became  sick  with  malaria, 
and  nurses  and  physicians  were  paid  forty-three  dollars  for 
their  care.  After  the  family  moved  out,  and  discontinued  the 
use  of  this  water,  the  children  recovered. 

The  dog  was  in  the  well  at  the  time  the  premises  were 
rented.  Before  the  defendant  had  arranged  for  taking  posses- 
sion of  the  premises,  he  talked  to  plaintiff  about  this  well,  and 
whether  the  pump  was  all  right,  and  was  assured  that  it  was. 
The  plaintiff  does  not  deny  the  finding  of  the  dog  there  at  the 
time  the  examination  was  made,  admits  that  the  man  told 
him  he  thought  it  was  there,  but  claims  that  he  advised  the 
family  not  to  use  the  water,  and  he  denies  telling  the  defend- 
ant that  there  was  no  dog  in  there.  He  did  not,  however, 
tell  the  family  what  he  found  there.  In  fact,  it  appears  that 
they  were  wholly  unconscious  of  its  presence  in  the  well,  and 
continued  the  use  of  the  water,  supposing  the  only  reason  of 
the  bad  smell  of  the  water  was  from  some  decayed  wood  or 
plank  which  had  fallen  in. 

The  issues  thus  presented  were  submitted  to  the  jury,  the 
court  directing  them  that  the  contract  of  leasing  was  not  a 
warranty  of  the  quality  of  the  water  contained  in  the  well,  nor 
against  the  presence  of  dead  animals,  but  if  the  plaintiff's 
attention  was  called  to  the  bad  quality  of  the  water  after 
defendant  had  gone  into  possession,  and  the  plaintiff  then 
undertook  to  make  an  examination,  and  found  the  dog  there, 
and  the  dog  had  been  there  from  the  commencement  of  the 
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lease,  and  plaintiff  did  not  communicate  that  fact  to  the  de- 
fendant or  his  wife,  the  defendant  would  be  entitled  to  recoup 
his  damages. 

The  jury  returned  a  verdict  in  favor  of  defendant  for  the 
Bum  of  nine  dollars.     Plaintiff  brings  error. 

Certain  requests  were  proposed  by  plaintiff's  counsel  which 
the  court  refused,  and  we  think  very  properly.  We  see  no 
error  in  the  charge  of  which  plaintiff  can  complain. 

It  is  evident,  from  the  testimony  in  the  cause,  that  the  sick- 
ness of  defendant's  family  is  directly  traceable  to  this  polluted 
water.  The  jury,  by  their  verdict,  have  found  that  the  plain- 
tiff knew  of  the  presence  of  the  dead  animal  in  the  well,  and 
that  he  concealed  all  traces  of  it  from  the  defendant  and  his 
family.  It  was  there  when  the  tenant's  term  commenced. 
When  the  plaintiff  learned  that  this  water  was  so  polluted, 
his  duty  towards  his  tenant  was  to  make  the  fact  known,  and 
if  the  fact  had  become  known  to  the  tenant,  he  would  have 
been  justified  in  removing  from  the  premises,  and  terminating 
the  tenancy,  if  the  cause  could  not  have  been  removed.  It 
would  have  amounted  to  an  eviction,  and  after  which  the  ten- 
ant would  not  be  liable  for  the  rent.  It  was  a  great  wrong  for 
the  plaintiff,  after  discovering  the  condition  of  affairs,  to  con- 
ceal the  facts,  and  permit  the  defendant  and  his  family  to 
continue  the  use  of  the  water  for  any  purpose;  and  such  con- 
cealment amounted  to  a  fraud  upon  the  rights  of  the  tenant. 
If  either  party  had  a  right  to  complain  of  the  charge,  it  cer- 
tainly was  not  the  plaintiff. 

The  case  was  one,  under  the  circumstances,  where  the  ten- 
ant had  a  right  to  rely  upon  the  terms  of  his  leasing  as  a 
warranty  that  the  water  was  wholesome.  Special  inquiry  was 
made  as  to  the  condition  of  the  pump  in  the  well.  It  was 
evident  to  the  landlord  that  the  tenant  intended  to  use  the 
water  for  family  purposes,  and  though  he  may  not  have 
known  of  its  polluted  condition  at  the  time  of  the  leasing,  he 
did  know  that  the  tenant  was  attaching  importance  to  this 
well  of  water  as  a  part  of  the  premises  to  be  leased,  and  as- 
surances impliedly  were  given  by  him  that  it  was  all  right. 
The  defendant,  however,  is  not  here  complaining  of  the 
charge. 

In  the  matter  of  damages,  the  court  also  limited  the  recov- 
ery in  too  narrow  a  compass,  in  stating  it  could  only  be  for 
actual  damages  sustained  in  procuring  nurses  and  paying 

the  physicians.     The  plaintiff  knew  of  the  presence  of  the 
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putrid  carcass  there,  and  confesses  that  he  did  not  advise  the 
family  of  it,  and,  if  defendant's  testimony  is  true,  denied  that 
there  was  any  such  thing  in  the  water  when  questioned  about 
it,  thereby  fraudulently  quieting  the  inquiries  of  the  defend- 
ant, and  preventing  hitn  from  making  search  as  to  the  true 
cause  of  the  bad  odors  of  the  water.  These  acts  of  the  plain- 
tiff, his  examination  of  the  well,  and  concealment  and  denial 
of  the  cause  of  the  pollution  of  the  water,  permitting  the 
defendant  and  his  family  to  remain  there,  conclusively  show' 
that  his  understanding  was,  that  the  property  was  to  be  put 
and  kept  in  a  healthful  condition  as  a  part  of  his  contract  to 
lease,  and  he  therefore  became  liable  to  all  damages  traceable 
to  his  acts  and  misrepresentations.  The  defendant  and  his 
family  would  have  sufifered  no  greater  wrong  if  the  plaintiff, 
when  he  uncovered  the  well  and  made  the  examination,  had 
actually  polluted  the  water  by  placing  the  animal  there.  He 
owed  duty  to  the  defendant,  as  landlord,  to  see  that  the  prem- 
ises were  in  a  healthful  condition,  or  at  least  to  disclose  any 
fact  within  his  knowledge  which  tended  to  make  the  premises 
unhoalthful,  and  not  fit  for  habitation.  By  his  concealment 
of  the  pollution  of  the  water,  and  permitting  the  family  to  use 
it  in  ignorance  of  the  fact,  he  made  himself  liable  to  damages 
for  all  the  injuries  which  would  naturally  follow.  In  any 
view  of  the  case,  we  think  the  plaintiff  was  treated  on  the 
trial,  and  in  the  charge  of  the  court  upon  the  question  of  dam- 
ages, far  too  leniently. 

The  cause  was  tried  in  the  justice's  court  before  a  jury, 
where  the  defendant  prevailed,  as  well  as  in  the  circuit  court, 
where  it  was  again  tried  by  jury.  The  plaintiff  now  brings 
the  case  to  this  court.  We  view  the  case  as  one  of  vexatious 
appeal,  calling  for  some  redress  to  the  defendant. 

The  judgment  of  the  court  below  will  be  afl&rmed,  with  costs, 
and  in  addition,  the  defendant  will  recover  the  sum  of  fifty 
dollars  for  vexatious  appeal. 

Landlord  and  Tenant  —  Liability  of  Landlord  for  Condition  of 
LsASKD  Premises.  —  For  the  law  respecting  a  landlord's  liability  for  leasing 
premises  in  an  unhealthy  condition,  see  note  to  Oilbert  v.  Hoffman,  65  Am. 
Rep.  265-269;  note  to  Bow  v.  Hunldng,  46  Am.  Rep.  474,  476. 
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Evans  v.  Stuhrberg. 

[78  Michigan,  145.] 
Salzs  —  Fraud  of  Vbndoe  —  Remedy  of  Innocent  Pdrchaper  of  Void 
Note.  —  The  innocent  purchaser  of  an  illegal  and  void  note  warranted 
to  him  by  the  vendor  to  be  good  and  valid  may  recover  its  value  or  the 
money  paid  for  it  from  such  false  warrantor,  aud  h«  need  not  collect  it 
of  the  maker,  though  able  to  do  so. 

Rollin  H.  Person,  for  the  appellant. 

Dennis  Shields,  and  B.  T.  0.  Clark,  for  the  respondent. 

Morse,  J.  The  plaintiff"  brought  suit  in  the  Livingston 
County  circuit  court,  alleging,  in  substance,  that  the  defend- 
ant sold  her  a  note  for  two  hundred  dollars,  executed  by  one 
Charle?  JE-  Holdridge,  representing  to  the  Rev.  James  G. 
Doherty,  who  wa^  acting  a3  her  agent  in  the  purchase 
of  the  note,  that  the  note  was  good  and  collectible,  and 
that  Holdridge  was  worth  about  five  thousand  dollars,  men- 
tioning the  property  which  said  Holdridge  owned;  that  she 
relied  upon  such  warranty  in  the  purchase  of  the  note;  that 
eaid  note  was  not  good  or  collectible,  and  that  said  Hold- 
ridge was  irresponsible  and  financially  worthless;  that  the 
defendant  represented  that  the  note  was  given  for  a  good, 
legal,  and  valuable  consideration,  when  in  fact  it  was  a  Bohe- 
mian-oat note,  and  worthless,  and  of  no  value;  that  nhe  de- 
manded payment  of  said  note  from  the  maker,  Holdridge, 
who  refused  payment;  that  afterwards  she  caused  a  tender  of 
the  note  to  be  made  to  defendant,  and  demanded  payment  of 
the  same,  or  the  refunding  of  the  money  paid  by  her  to  him 
for  said  note,  which  demand  was  refused  by  the  defendant. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
under  said  plea  that  after  the  note  had  become  due.  the  maker, 
Holdridge,  had  offered  and  tendered  the  plaintiff,  as  payment 
or  part  payment  of  said  note,  a  horse  of  the  value  of  two  hun- 
dred dollars,  which  plaintiff  refused  to  accept.  The  plaintiff 
had  judgment  in  the  court  below. 

The  testimony  on  the  part  of  the  plaintiff  was  to  the  effect 
that  the  defendant  offered  to  sell  the  note  to  Mr.  Doherty,  who 
was  a  Catholic  priest  then  stationed  at  Brighton.  Father 
Doherty,  as  he  is  called  in  the  record,  had  no  money  at  the 
time,  but  thought  perhaps  plaintiff,  who  was  his  housekeeper, 
might  buy  the  note.  He  spoke  to  her  about  it,  and  acted  as 
her  agent  in  the  transaction.  He  testified  that  defendant 
told  him  that  the  note  was  all  right,  and  represented  that 
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HolJridge  was  good,  and  that,  after  all  his  debts  were  paid,  he 
would  have  at  least  five  thousand  dollars  left,  and  that  the 
note  would  not  have  been  purchased  except  for  these  repre- 
sentations of  defendant.  Testimony  was  also  given  tending 
to  show  that  the  note  was  a  Bohemian-oat  note  of  the  usual 
kind  afloat  in  this  state,  and  accompanied  by  the  usual  bond, 
which  had  not  been  performed,  and  that  the  representations 
as  to  the  financial  worth  of  Holdridge  were  untrue.  PlaintiflT 
paid  $195  for  the  note.  Defendant  admitted  that  he  knew 
the  note  was  given  for  Bohemian  oats  when  he  sold  it  to 
Father  Doherty,  but  testified  that  Holdridge  told  him  that  he 
went  into  the  transaction  for  speculation,  and  that  he  was  go- 
ing to  make  money  out  of  it, —  "right  immediately  to  pay 
it.    He  said,  'You  will  certainly  have  it  paid  when  it  is  due.'  " 

This  was  before  he  bought  the  note,  and  he  says:  "I  would 
not  have  bought  the  note  except  for  Holdridge's  assurances, 
because  it  was  a  Bohemian-oat  note." 

Defendant  paid  $180  for  the  note.  He  also  testified  that 
Holdridge  told  him  that  he  would  be  pleased  to  have  him  buy 
it,  because  defendant  lived  near  by,  and  he  could  pay  it  at 
home.  He  admits  that  he  told  Father  Doherty  that  the  note 
was  good,  and  that  Holdridge  was  good  for  it;  did  not  tell 
him  it  was  a  Bohemian-oat  note;  did  not  tell  him  that  Hold- 
ridge would  have  five  thousand  dollars  left  when  his  debts 
were  paid.  Evidence  was  also  given  on  the  part  of  defendant, 
tending  to  show  that  the  maker  of  the  note  was  financially 
responsible  for  the  amount  of  it.  It  was  shown  that  plaintiff 
made  no  effort  to  collect  the  note  of  Holdridge  after  the  de- 
mand and  refusal  of  payment. 

The  counsel  for  the  defendant  assigns  as  the  principal  error 
in  the  case  that  the  court  permitted  testimony  to  be  given 
showing  the  note  to  have  been  given  for  Bohemian  oats,  and 
instructed  the  jury  that  if  the  note  was  a  Bohemian-oat  note, 
it  was  not  a  good  but  a  void  note.  It  is  argued  that  the 
plaintiff,  having  no  knowledge  that  the  note  was  given  for 
Bohemian  oats,  and  purchasing  it  before  due,  for  value,  was  a 
bona  fide  holder  of  the  note,  and  could  collect  it;  that  the 
maker  never  declined  to  pay  it  on  the  ground  that  it  was  a 
Bohemian-oat  note,  and  never  claimed  that  as  a  defense;  that 
the  note  was  a  good  note  as  soon  as  it  passed  into  plaintiff's 
hands,  and  that,  therefore,  the  fact  that  it  was  a  Bohemian- 
oat  note  in  no  wise  affected  its  validity  in  her  hands,  and 
that  such  facl  was  entirely  immaterial  and  irrelevant;  that. 
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therefore,  the  case  should  have  been  submitted  to  the  jury 
solely  upon  the  maker's  financial  responsibility. 

We  think  the  circuit  judge  fairly  submitted  the  case  to  the 
jury,  and  that  he  did  not  err  in  admitting  the  testimony  as  to 
the  consideration  of  the  note.  The  court  instructed  the  jury 
that  if  Holdridge  told  defendant  the  note  was  all  right,  and 
that  he  would  pay  it  when  it  was  due,  this  would  estop  Hold- 
ridge from  making  any  defense  to  the  note,  and  that  it  would 
be  a  good  note  so  far  as  its  being  given  for  Bohemian  grain 
was  concerned.  This  was  as  favorable  as  the  defendant  could 
ask,  under  the  law  as  laid  down  by  this  court  in  reference  to 
these  notes. 

This  note  was  void  between  the  parties,  on  the  ground  of 
public  policy.  It  was  also  void  and  dead  in  the  hands  of 
defendant,  as  he  had  knowledge  of  the  fraudulent  transaction, 
unless  something  had  occurrred  between  him  and  the  maker 
which  estopped  the  latter  from  pleading  its  invalidity.  Hold- 
ridge denied  telling  defendant  that  the  note  was  all  right,  or 
that  he  would  pay  it,  and  the  jury,  it  is  admitted,  upon  this 
conflict  in  the  testimony,  found  against  the  defendant.  Then 
the  case  stands  likes  this:  When  defendant  presented  this 
note  to  Father  Doherty  he  knew  it  was  a  void  note;  that  he 
could  not  collect  it.  When  he  told  Doherty  that  the  note  was 
good,  and  thereby  induced  him  to  purchase  it  for  plaintiff,  he 
cannot  be  permitted  by  the  law  to  take  advantage  of  his  own 
fraud,  or  thus  to  evade  the  law,  which  seeks  to  discourage 
and  prevent  these  illegal  transactions.  If  this  note  was  made 
good  in  the  hands  of  the  plaintiff  because  she  was  an  innocent 
purchaser,  she  was  made  such  innocent  purchaser  by  the  fraud 
of  the  defendant,  who  concealed  from  her  not  only  the  original 
consideration  of  the  note,  but  warranted  it  to  be  a  good  note 
when  he  knew  it  was  not  a  valid  one,  except  as  it  rhight  be 
made  so  by  the  success  of  his  deception  and  falsehood.  The 
law  in  such  a  case  will  not  force  the  plaintiff  to  collect  the 
note  against  the  maker,  though  she  may  be  able  to  do  so,  nor 
allow  the  defendant  to  reap  a  profit  from  his  fraud,  as  well  as 
to  galvanize,  by  such  fraud,  a  dead  note  into  life.  This  would 
not  be  in  accord  with  that  public  policy  which  forbids  the  con- 
tract in  its  inception,  and  which  endeavors  to  prevent  those 
engaged  in  it,  or  having  guilty  knowledge  of  it,  to  profit 
thereby. 

The  commercial  law  in  favor  of  innocent  purchasers  was 
intended  for  the  benefit  of  the  innocent  purchaser,  and  for  the 
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6ecurity  of  those  handling  commercial  paper  in  the  due  and 
honest  course  of  business.  It  was  not  intended  as  a  shield  to 
those  fraudulently  putting  in  circulation  illegal  or  void  notes, 
or  passing  them  upon  innocent  purchasers  by  fraudulent  or 
false  representations  or  warranties.  And  it  is  much  better,  if 
it  can  be  done,  that  the  innocent  holder  shall  recover  its  value^ 
or  the  money  paid  for  it,  from  such  false  warrantor,  than  that 
he  shall  undertake  to  recover  it  from  the  maker. 

There  is  no  error  to  be  found  in  the  record,  and  the  judg- 
ment will  be  affirmed,  with  costs. 


Promissory  Notes. — Bohemian-oat  Transactions  are  against  Public 
Policy;  and  notes  arising  thereunder  are  void  between  the  makers  and 
payees,  or  any  other  persons  who  have  knowledge  of  the  manner  by  which  the 
notes  have  been  procured:  Ward  v.  Doane,  77  Mich.  329;  Sutton  v.  Beckwith,  6ft 
Mich.  303;  ilcNamara  v.  Oargett,  68  Mich.  455.  But  to  defeat  such  a  note  in 
the  hands  of  a  subsequent  purchaser  before  maturity  for  value,  it  must  be 
shown  that  he  had  knowledge  of  the  character  of  the  original  transaction: 
Davis  V.  Seeley,  71  Mich.  209;  McKe  v.  Kennedy,  68  Mich.  389.  Compare  also 
the  case  of  Hesa  v.  Culver ^  77  Mich.  598,  ante,  p.  421. 


Ellis  v.  Hilton. 

[78  Michigan,  150. J 
Mbasurb  of  Damages  for  Negligent  Injury  to  Horse. — In  an  actiott 
to  recover  for  the  negligent  injury  to  a  horse,  rendering  him  worthless, 
the  measure  of  damages  is  the  value  of  the  animal,  and  the  amount,  not 
exceeding  such  value,  expended  in  good  faith  for  medical  treatment 
under  a  reasonable  belief  that  he  could  be  cured  or  made  of  some  valu» 
if  properly  cared  for. 

Pratt  and  Davis,  for  the  appellant. 

Lorin  Roberts,  and  J.  R.  Adsii,  for  the  respondent. 

Long,  J.  This  is  an  action  to  recover  damages  against  th& 
defendant  for  negligently  placing  a  stake  in  a  public  street 
in  Traverse  City,  which  plaintiff's  horse  ran  against,  and  was 
injured. 

It  was  conceded  on  the  trial,  by  counsel  for  defendant,  that 
the  horse  of  plaintiff  was  so  injured  that  it  was  entirely  worth- 
less. Plaintiff  claimed  damages,  not  only  for  the  full  value 
of  the  horse,  but  also  for  what  he  expended  in  attempting  to 
effect  a  cure,  and  on  the  trial  his  counsel  stated  to  the  court 
that  plaintiff  was  entitled  to  recover  a  reasonable  expense  ia 
trying  to  cure  the  horse  before  it  was  decided  that  she  wa» 
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actually  worthless.     The  court  ruled,  however,  that  the  dam- 
ages could  not  exceed  the  value  of  the  animal. 

A  claim  is  made  by  the  declaration  for  moneys  expended 
in  trying  to  effect  a  cure  of  the  horse  after  the  injury.  Upon 
the  trial  the  plaintiff  testified  that  he  put  the  horse,  after  the 
injury,  into  the  hr.'ids  of  a  veterinary,  and  paid  him  thirty-five 
dollars  for  cure  and  treatment.  On  his  cross-examination,  he 
also  testified  that  the  veterinary  said:  "There  was  hopes  of 
curing  her,  if  the  muscles  were  not  too  badly  bruised.  He 
did  n't  say  he  could  cure  her.  He  thought  that  there  was  a 
chance  that  he  might." 

Dr.  De  Cow,  the  veterinary,  was  called,  and  testified,  as  to 
the  injury,  that  the  stake  entered  the  breast  of  the  horse,  on 
the  left  side,  about  six  inches;  that  the  muscles  were  bruised, 
and  the  left  leg  perfectly  helpless.  He  got  the  wound  healed, 
but  on  account  of  the  severe  bruise  of  the  muscles,  the  leg 
became  paralyzed  and  useless.  On  being  asked  whether  he 
though  she  could  be  helped  when  he  first  saw  her,  he  stated 
that  he  did  not  know  but  she  might;  that  she  might  be  helped, 
and  kept  for  breeding  purposes,  and  be  of  some  value. 

It  is  evident,  from  the  testimony,  that  the  plaintiff  acted  in 
good  faith  in  attempting  the  cure,  and  under  the  belief  that 
the  mare  could  be  helped,  and  be  of  some  value.  The  court 
below,  however,  seems  to  have  based  its  ruling  that  no  greater 
damages  could  be  recovered  than  the  value  of  the  animal,  and 
that  these  moneys  expended  in  attempting  a  cure  could  not 
be  recovered,  upon  the  ground  that  the  defendant  was  not  con- 
sulted in  relation  to  the  matter  of  the  attempted  cure. 
>  Whatever  damages  the  plaintiff  sustained  were  occasioned 
by  the  negligent  conduct  of  the  defendant,  and  recovery  in 
Buch  cases  is  always  permitted  for  such  amount  as  shall  com- 
pensate for  the  actual  loss.  If  the  horse  had  been  killed  out- 
right, the  only  loss  would  have  been  its  actual  value.  The 
horse  was  seriously  injured;  but  the  plaintiff,  acting  in  good 
faith,  and  in  the  belief  that  she  might  be  helped  and  made  of 
some  value,  expended  this  thirty-five  dollars  in  care  and 
medical  treatment.  He  is  the  loser  of  the  actual  value  of  the 
horse,  and  what  he  in  good  faith  thus  expended.  He  is  per- 
mitted to  recover  the  value,  but  cut  off  from  what  he  has  paid 
out.  This  is  not  compensation.  Counsel  for  defendant  con- 
tend that  such  damages  cannot  exceed  the  actual  value  of  the 
property  lost,  because  the  loss  or  destruction  is  total. 

There  may  be  cases  holding  to  this  rule^  but  it  seems  to  me 
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the  rule  is  well  stated,  and  based  upon  good  reason,  in  Watson 
V.  Proprietors  of  Lisbon  Bridge,  14  Me.  205,  31  Am.  Dec.  49,  in 
which  the  court  says:  "PlaintiflF  is  entitled  to  a  fair  indem- 
nity for  his  loss.  He  has  lost  the  value  of  his  horse,  and  also 
what  he  has  expended  in  endeavoring  to  cure  him.  The  jury 
having  allowed  this  part  of  his  claim,  it  must  be  understood 
that  it  was  an  expense  prudently  incurred  in  the  reasonable 
expectation  that  it  would  prove  beneficial.  It  was  incurred, 
not  to  aggravate,  but  to  lessen,  the  amount  for  which  the  de- 
fendants might  be  held  liable.  Had  it  proved  successful,  they 
would  have  had  the  benefit  of  it.  As  it  turned  out  otherwise, 
it  is  but  just,  in  our  judgment,  that  they  should  sustain  the 
loss." 

In  Murphy  v.  McGraw,  7A  Mich.  818,  it  appeared  on  the 
trial  that  the  horse  was  worthless  at  the  time  of  purchase,  by 
reason  on  a  disease  called  "eczema."  The  court  charged  the 
jury  that  if  the  plaintiff  was  led  by  defendant  to  keep  on  try- 
ing to  cure  the  horse,  the  expense  thereof  would  be  chargeable 
to  the  defendant,  as  would  also  be  the  case  if  there  were  any 
circumstances,  in  the  judgment  of  the  jury,  which  rendered  it 
reasonable  that  he  should  keep  on  trying  as  long  as  he  did  to 
effect  the  cure.  The  plaintiff  recovered  for  such  expense,  and 
on  the  hearing  here  the  charge  of  the  trial  court  was  held  cor- 
rect. 

It  is  a  question,  under  the  circumstances,  for  the  jury  to  de- 
termine whether  the  plaintiff  acted  in  good  faith,  and  upon  a 
reasonable  belief  that  the  horse  could  be  cured,  or  made  of 
some  value,  if  properly  taken  care  of;  and  the  trial  court  ^vas 
in  error  in  withdrawing  that  part  of  the  case  from  them.  Such 
damages,  of  course,  must  always  be  confined  within  reasonable 
bounds,  and  no  one  would  be  justified,  under  any  circum- 
stances, in  expending  more  than  the  animal  was  worth  in  at- 
tempting a  cure.     This  is  the  only  error  we  need  notice. 

The  judgment  of  the  court  below  must  be  reversed,  with 
costs,  and  a  new  trial  ordered. 

Injury  to  Animal — Measure  of  Damages. — The  hirer  of  a  horse 
who,  by  improper  feeding  and  watering,  makes  him  sick,  and  returns  him  in 
that  condition  to  the  owner,  is  liable  for  his  full  value,  if  the  owner,  by  the 
use  of  reasonable  care,  and  the  employment  of  a  suitable  veterinary  surgeon 
who  treated  him  according  to  his  best  judgment,  was  unable  to  cure  him, 
although  the  treatment  was  in  fact  improper  and  contributed  to  the  horse's 
death:  Eastman  v.  Sanborn,  3  Allen,  594;  81  Am.  Dec  677. 
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Adams  v.  Iron  Cliffs  Company. 

[78  Michigan,  271.] 
Negltoence  —  PHESCMPnour  against  Contributory  Neoltgbnce.  —In  a 
case  where  there  is  no  eye-witness  to  an  accident  causing  death,  the  pre- 
sumption prevails,  in  the  absence  of  evidence  to  the  contrary,  that  the 
deceased  used  ordinary  care  and  caution,  and  the  presumption  is  suffi- 
cient to  enable  plaintiff  to  recover,  upon  showing  negligence  in  the  de- 
fendant. 

CONTRIBTTTORT    NEGLIGENCE,  WHEN     QUESTION    FOR    JuRT.  — In    an    action 

where  contributory  negligence  on  the  part  of  plaintiff  is  alleged,  and 
under  the  facts  shown  there  is  a  chance  for  different  conclusions  to  be 
drawn  by  ordinarily  candid  and  intelligent  men,  it  is  a  question  of  fact 
to  be  determined  by  the  jury. 

Highways  —  Acceptance  by  Long  User.  — Public  user  alone,  when  suffi- 
ciently general  and  long  continued,  will  constitute  an  acceptance  of  a 
country  road,  without  proof  that  it  was  laid  out  or  formally  accepted  by 
the  highway  authorities. 

Highways  —  Creation  by  Public  User — Estoppel. — Where  a  corpo- 
ration maintains  a  road  across  its  property  as  a  connecting  link  between 
other  roads,  and  permits  it  to  be  used  generally  by  the  public  for  a  long 
period,  it  thereby  dedicates  its  use  as  such  link  to  the  public;  and  so 
long  as  it  permits  the  public  to  use  a  crossing  on  such  road  without  ob- 
jection, it  is  estopped  to  deny  that,  as  far  as  such  crossing  is  concerned,  . 
it  bears  the  same  relation  and  duty  to  the  public  traveling  upon  it  as  if 
it  were  a  public  highway,  and  the  corporation  is  bound  to  use  due  care 
and  diligence  in  running  its  trains  over  such  crossing,  to  prevent  injury 
to  passengers  lawfully  upon  such  road. 

Servant,  when  in  Employment  of  Master.  —  A  servant  whose  employ- 
ment may  require  his  services  at  any  time  during  working-hours  on  his 
master's  premises,  and  who  is  not  authorized  to  leave  them  at  will  to 
attend  to  his  private  business,  is  not  out  of  the  employment  of  his  master 
during  working-hours  until  he  is  off  of  his  premises. 

Master  and  Servant  —  Fellow-servants,  Who  are  —  Assuming  Risk 
OP  Employment.  —  An  inside  founder  in  a  blast-furnace  who  has  a 
separate  department,  and  nothing  to  do  with  the  other  departments, 
except  when  acting  through  the  general  management  or  the  foreman  or 
boss  of  such  departments,  and  who  has  no  control  beyond  his  own  work, 
is  the  fellow-servant  of  an  engineer  whose  duty  it  is  to  run  cars  to  and 
from  such  furnace,  and  in  entering  the  employment  assumes  the  risk 
that  the  cars  may  be  handled  negligently  by  such  fellow-servant. 

Hayden  and  Young,  for  the  appellants. 

W.  P.  Healy  and  Archibald  B.  Eldredge,  for  the  respondent. 

Morse,  J.  This  action  is  brought  for  the  death  of  James  A. 
Root,  on  March  8,  1886,  by  the  alleged  negligence  of  defend- 
ant. The  court  directed  a  verdict  for  the  defendant,  upon  sev- 
eral grounds:  — 

1.  The  declaration  alleged  that  the  accident  occurred  on  a 
public  highway,  and  that  the  deceased  was  therefore  entitled 
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to  all  the  rights  and  privileges  of  a  traveler  on  a  public  high- 
way. The  court  found  that  there  was  no  testimony  tending 
to  show  that  the  road  in  question  was  a  public  highway  of 
sufficient  force  to  be  submitted  to  the  jury,  and  held  that  this 
was  the  private  road  of  the  defendant,  and  that  the  public 
had  acquired  no  rights  in  it,  by  user  or  otherwise. 

2.  The  court  found  that  the  plaintiff's  intestate  must  have 
been  guilty  of  contributory  negligence. 

3.  That  none  of  the  allegations  in  the  declaration  of  plain- 
tiffs as  to  defendant's  negligence  had  any  foundation  in 
fact,  except  the  averment  that  the  engineer  was  negligent  in 
starting  his  train  without  warning,  and  that  as  to  this  negli- 
gence of  the  engineer,  such  engineer  was  a  fellow-servant  of 
the  deceased,  and  there  being  nothing  in  the  case  to  show 
that  defendant  did  not  use  due  diligence  in  the  employment 
of  competent  men,  and  no  evidence  that  the  engineer  or  brake- 
man  was  not  competent,  the  plaintiffs  could  not  recover  for 
any  negligence  on  the  part  of  said  engineer. 

In  order  to  fully  understand  the  bearing  and  correctness  of 
these  rulings,  it  will  be  necessary  to  state  some  of  the  surround- 
ings and  circumstances  of  the  accident,  or  killing  of  Mr.  Root, 
as  shown  upon  the  trial  by  the  plaintiffs. 

The  defendant  corporation  owns  and  operates  a  blast- 
furnace at  Negaunee,  on  the  line  of  the  Chicago  and  North- 
western railway.  This  furnace  manufactures  charcoal  pig- 
iron.  This  requires  room  for  cord-wood,  charcoal,  flux,  and 
iron  ore,  as  well  as  a  yard  in  which  to  store  the  pig-iron. 
The  furnace  consists  of  two  stacks,  and  a  tract  of  land  called 
the  "furnace  bank"  is  occupied  in  carrying  on  the  business. 
This  location  is  unfenced. 

From  the  main  l.ne  of  the  North-Western  railway  there  ran 
up  to  the  furnace,  at  quite  a  steep  grade,  two  parallel  tracks, 
and  these  two  tracks  connected  with  other  tracks,  that  ran 
directly  into  the  furnace.  These  tracks  were  built  by  the 
defendant,  but  belonged  to  the  railway  company,  and  were 
used  by  both  the  defendant  and  said  company,  as  occasion 
required,  but  principally  by  the  defendant.  Across  these  two 
parallel  tracks,  called  "  furnace-tracks,"  there  ran  three  dif- 
ferent roads,  or  wagon  tracks,  all  of  which  connected  with  a 
single  road  or  highway  leading  from  the  city  of  Negaunee  to 
Palmer,  a  village  built  up  in  consequence  of  the  Palmer  mine 
and  other  mines  near  it.  The  lower  road  across  the  furnace- 
track,  and  the  one  nearest  the  North- Western  railway,  was 
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the  road  priticipally  used  in  going  from  Negaunee  to  Palmer, 
Of  *'  Cascade,'*  as  that  village  was  sometimes  called,  and  was 
known  as  the  "  Cascade  road,"  and  was  the  road  used  as  a 
mail  route  between  the  two  places. 

Upon  the  morning  of  the  day  of  Mr.  Root's  death,  and 
about  ten  o'clock,  defendant's  engineer,  John  Beck,  with  one 
brakeman,  John  Wannamaki,  had  started  from  tlie  furnace 
bank  with  an  engine,  backing  from  five  to  seven  empty  box- 
cars slowly  down  the  grade  towards  the  main  line  of  the  North- 
Western  railway.  As  these  cars  reached  the  crossing,  the 
brakeman,  who  was  on  top  of  them,  saw  some  cars  loaded 
with  pig-iron,  which  were  standing  on  the  other  furnace-track, 
get  away  from  the  control  of  the  persons  in  charge  of  them, 
and  start  down  the  grade.  He  immediately  set  two  brakes 
on  what  he  called  the  front  car,  the  one  farthest  from  the 
engine,  of  his  train,  and  ran  down  to  help  stop  the  cars  on 
the  other  track.  The  cars  on  the  first  track  were  stopped 
over  the  crossing  nearest  the  railwav,  and  called  by  the  plain- 
tiffs the  "  Cascade  road."  He  testifies  that  half  of  the  forward 
car  was  over  the  crossing.  The  next  crossing  was  also  blocked 
by  cars,  but  the  upper  crossing  was  open.  This  was  seldom 
used,  however.  The  testimony  is  not  very  definite  as  to  how 
long  these  cars  remained  upon  the  crossing,  the  time  being 
Bomewhere  between  five  and  fifteen  minutes. 

It  is  not  shown  how  Mr.  Root  got  under  the  cars,  as  no  one 
was  present  when  it  happened.  The  last  seen  of  him  was  a 
few  minutes  before,  when  he  was  going  along  the  lower  road 
or  highway  towards  the  city  of  Negaunee.  When  the  brake- 
man  stopped  his  cars,  and  before  going  to  the  help  of  the 
others,  he  ran  back,  and  told  Beck,  the  engineer,  to  stop  there 
until  he  got  back.  He  then  ran  down  to  the  runaway  cars. 
He  jumped  on  top  of  them,  and  set  the  brakes,  and  stopped 
them.  After  they  were  stopped,  he  started  to  go  back  to  his 
own  cars.  He  did  not  signal  the  engineer  to  start.  While 
going  back  he  heard  a  yell,  and  saw  the  section-boss,  Cal- 
laghan,  running  towards  the  brakeman's  cars,  which  were 
moving  down  the  grade.  There  was  no  bell  on  the  engine  of 
this  train,  but  it  was  provided  with  a  whistle,  which  plaintiffs 
claim  was  not  blown  before  the  starting.  Mr.  Root  was  found 
caught  by  his  right  hip,  under  the  brake-beams  of  the  rear 
wheels  of  the  foremost  car,  as  they  were  backing.  He  was 
lying  on  his  back,  with  his  face  turned  upward,  and  his  head 
and  body  were  outside  the  track.     He  was  dragged  in  this 
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way  down  the  track,  until  his  body  struck  the  guard-rail  of 
the  frog.  The  train  was  then  stopped,  and  Mr.  Root  taken 
out.  He  died  almost  instantly  after  being  released.  How 
deceased  was  caught,  and  when,  cannot  be  definitely  ascer- 
tained, as  when  first  seen  the  cars  were  moving,  with  his  body 
caught  and  held  under  the  cars  as  above  stated.  There  were 
some  blood-spots  on  the  snow  alongside  the  rail,  beginning  at 
a  place  a  dozen  feet  or  so  from  the  traveled  part  of  the  road, 
over  the  crossing;  and  the  marks  of  his  body  dragging  from 
this  point  were  seen  down  to  the  frog,  about  three  hundred 
feet  from  the  crossing.  Along  the  south  side  of  this  furnace- 
track,  and  on  the  side  where  Mr.  Root  evidently  attempted  to 
cross,  was  a  bank  of  snow  about  two  feet  high,  and  between 
this  bank  of  snow  and  the  cars  there  was  not  room  enough  for 
a  man  to  walk.  It  was  the  theory  of  the  plaintiffs,  upon  the 
trial,  that  Root,  seeing  the  train  remain  so  long,  had  under- 
taken to  go  around  the  car,  probably  supporting  himself  by 
placing  his  hands  upon  the  side  of  the  car  while  he  walked 
on  the  bank  of  snow  alongside,  and  the  sudden  starting  of  the 
cars  had  thrown  him  down  and  under  the  wheels. 

The  court  charged  the  jury  as  follows:  "Now,  what  evi- 
dence have  you  as  to  the  manner  of  killing?  We  find  the 
cars  across  the  crossing.  We  find  Mr.  Root  either  under  the 
rear  car-wheels  of  the  first  or  the  second  car.  The  height  of 
the  cars  above  the  track  was  somewhere  from  two  to  two  and 
a  half  feet.  The  track  was  of  the  usual  width,  we  assume, — 
in  the  neighborhood  of  four  or  five  feet  wide.  The  deceased 
would  have  to  go  some  way  down  the  track  in  order  to  get 
across.  Now,  it  is  clear  that  there  are  three  ways  in  which  the 
deceased  might  have  got  under  those  cars.  He  might  have 
attempted  to  have  gone  under  there,  under  the  assumption 
that  the  cars  would  stand  there  until  he  had  time;  he  might 
have  undertaken  to  have  gone  around,  and  the  cars  started, 
and  he  thrown  down  and  thrown  under;  or  he  might  have 
reached  the  end  of  the  car,  and  been  knocked  down  and  run 
over  when  he  reached  the  end.  In  either  case,  gentlemen, 
what  was  his  duty?  The  plaintiffs  claim  that  they  would  go 
to  you,  as  I  understand  it,  upon  the  theory  that  the  deceased 
had  gone  around  the  car.  Assume  that  to  be  the  case,  then 
you  have  heard  the  testimony  in  regard  to  the  speed  with 
which  this  train  went  down.  I  take  it  that  in  that  case — 
that  train  and  engine  attached  standing  upon  the  track  — it 
is  notice  to  every  one  that  that  train  may  start  at  any  time. 
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It  is  in  law,  in  my  judgment,  clearly  contributory  negligence 
for  persons  to  go  along  by  the  side  of  that  car,  where,  if  it 
moves,  they  are  in  danger  of  being  thrown  under,  or  to  go 
around  the  end  of  the  car,  and  be  so  near  that  when  the  train 
started,  as  it  did  here,  they  may  be  knocked  down  and  caught 
under  the  cars.  I  take  it,  gentlemen,  it  is  the  law,  a  man  may 
not  go  so  near  a  train  of  cars  as  that,  going  around,  under 
circumstances  of  this  case,  and  still  have  a  jury  say  that  they 
will  infer  that  he  was  in  the  exercise  of  due  care  and  caution. 
It  seems  to  me  clear  that  it  cannot  be  the  law.  If  he  attempted 
to  get  underneath  the  cars,  and  go  across,  then  that  was  clearly 
contributory  negligence.  So  I  must  charge  you,  gentlemen, 
that  the  plaintiffs  in  this  case  have  failed  to  show  you  evi- 
dence from  which  you  would  have  the  right  to  infer  that  the 
deceased  was  in  the  exercise  of  proper  care  and  caution.  It 
would  not  do  to  leave  juries  to  guess;  there  must  be  evidence 
from  which  they  may  find  the  substantial  facts  to  entitle  a 
party  to  recover." 

This  brings  up  squarely  the  question  of  contributory  negli- 
gence in  a  case  where  there  is  no  eye-witness  of  the  accident. 
In  such  a  case,  while  the  rule  is  not  relaxed  that  the  plaintiflF 
must  show  that  his  intestate  was  without  fault,  yet  the  pre- 
sumption, in  the  absence  of  any  evidence  to  the  contrary,  ob- 
tains that  the  deceased  used  ordinary  care  and  caution  in 
attempting  the  crossing,  and  such  presumption  is  sufficient, 
under  the  rule,  to  permit  the  plaintiff  to  recover  upon  showing 
negligence  in  the  defendant:  McWilliams  v.  Detroit  Cent.  Mills 
Co.,  31  Mich.  274;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  59  Mich. 
257;  64  Mich.  102;  67  Mich.  680;  Kwiotkowski  v.  Grand  Trunk 
R'y  Co.,  70  Mich.  549;  Chicago  etc.  Wy  Co.  v.  Clark,  108  111. 
113;  Teipely.  Hilsendegen,  44  Mich.  462. 

The  court  was  of  the  opinion  that  the  deceased  might  or 
must  have  been  caught  in  one  of  three  ways,  and  that  it  would 
not  do  for  the  jury  to  guess  as  to  the  facts  of  the  case.  But 
one  of  these  three  ways  by  which  the  plaintiffs'  intestate 
might  have  got  under  the  cars,  to  wit,  undertaking  to  go 
round  the  cars  by  walking  on  this  bank  of  snow,  and  slipping 
therefrom  under  the  cars,  was,  in  the  theory  of  the  plaintiffs, 
the  manner  in  which  he  did  slip  or  fall  under  them,  and  the 
plaintiff's  had  the  right,  under  the  testimony,  to  go  to  the  jury 
upon  this  theory,  provided  such  an  attempt  to  go  round  the 
cars  was  not  contributory  negligence  on  the  part  of  the  de- 
ceased.    If  there  was,  under  the  facts  shown,  a  chance  for 
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different  conclusions  to  be  drawn  by  ordinarily  candid  and 
intelligent  men,  it  was  a  question  to  be  determined  by  the 
jury,  and  not  by  the  court:  Alexander  v.  Big  Rapids,  70  Mich. 
226;  Crosby  v.  Detroit  etc.  R'y  Co.,  58  Mich.  463;  Teipel  v. 
Hilsendegen,  44  Mich.  462;  Luke  v.  Wheat  Mining  Co.,  71 
Mich.  364.  And  it  seems  plain,  from  the  testimony  of  plain- 
tiffs' witnesses,  which  alone  must  be  relied  upon  for  the  solu- 
tion of  this  question,  as  the  whole  case  was  taken  from  the 
jury,  that  this  was  the  way  the  accident  happened.  The  de- 
ceased could  not  have  been  at  the  end  of  the  car,  and  there 
knocked  down  and  run  over,  as  it  was  clear,  from  all  the  tes- 
timony, that  no  wheel  had  passed  over  him,  as  he  was  found 
caught  under  the  brake-beams  of  one  of  the  rear  wheels. 
Nor  is  it  at  all  probable  that  he  was  attempting  to  crawl 
under  the  cars.  The  position  in  which  he  was  found  would 
indicate  to-  most  minds  that  he  had  slipped,  and  fell  upon  his 
back  under  the  cars,  and  got  caught  in  tliat  position,  and  in 
the  position  in  which  he  was  first  discovered,  and  remained 
until  he  was  pulled  out.  Was  it  contributory  negligence  in 
the  deceased  attempting  to  walk  along  the  side  of  the  cars 
upon  the  ridge  or  bank  of  snow?  I  think  the  question  was 
one  eminently  proper  to  be  submitted  to  a  jury,  and  one  which 
a  court  has  no  right  to  decide. 

It  appears,  from  the  testimony,  that  Mr.  Root  was  a  man 
between  the  age  of  fifty-nine  and  sixty  years,  and  well  ac- 
quainted with  the  location  and  its  surroundings,  and  with  the 
business  of  the  defendant,  and  its  method  of  conducting  such 
business.  He  was  founder  in  the  blast-furnace,  and  a  skilled 
man  in  the  business.  He  knew  that  the  train  of  cars  before 
him  were  managed  by  a  brakeman  and  engineer,  without  the 
aid  of  any  other  persons.  The  cars  were  on  a  steep  down- 
grade, upon  which  they  would  not  ordinarily,  and  could  not 
with  safety,  be  backed  downward  without  the  presence  and 
work  of  the  brakeman.  Mr.  Root  had  started  to  go  down 
town  with  the  evident  intention  of  attending  to  some  private 
business  of  his  own.  When  last  seen  by  Fuller,  there  were  at 
that  time  no  cars  upon  this  crossing  of  the  main  road  leading 
to  th^  city  of  Negaunee.  It  is  quite  probable  that  Root  saw 
these  cars  stopped  upon  the  track  before  he  reached  it,  and 
the  brakeman  leave  them  to  go  after  the  runaway  cars.  If 
such  was  the  case,  was  it  negligence  for  Root,  as  a  prudent 
man,  to  undertake  to  walk  around  them,  a  distance  of  about 
a  half  a  car  or  more,  upon  this  snow-bank?     Would  an  ordi- 
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narily  prudent  man  have  done  so?  I  have  my  own  opinion, 
which  it  is  not  necessary  here  to  express,  but  I  am  satisfied, 
from  what  has  already  transpired  in  the  case,  that  ordinarily 
intelligent,  careful,  unbiased  men  might  differ  in  their  an- 
swers to  this  question,  and  therefore  it  should  have  been  sub- 
mitted to  the  jury.  It  is  claimed  that  between  two  hundred 
and  three  hundred  feet  away  there  was  a  clear  crossing,  which 
Root  should  have  taken;  but  the  query  again  arises,  What 
would  an  ordinarily  prudent  man  have  done  under  the  cir- 
cumstances, knowing  that  the  cars  were  set  with  brakes  and 
stopped,  and  the  brakeman  gone  to  look  after  the  other  cars  ? 
Would  he  have  tried  to  go  a  few  feet  around  the  cars,  or  would 
he  have  gone  two  hundred  or  more  feet  out  of  his  way  and 
back  again,  to  find  a  clear  crossing?  This  was  for  a  jury  to 
determine. 

Unless  the  mere  act  of  walking  upon  this  snow-bank  was 
negligence,  because  he  was  liable  to  slip  thereon  if  not  care- 
ful, I  do  not  think  it  could  be  considered  negligence  in  Root's 
attempting  to  pass  around  the  car  that  blocked  the  crossing. 
If  there  had  been  no  snow-bank  there,  but  level  ground,  no 
one  would  claim  that  the  attempt  to  walk  around  the  car  was 
in  itself  negligence;  and  whether  or  not  the  walking  on  top  of 
this  bank  of  snow  was  negligence  was,  under  the  testimony 
of  the  condition  of  such  snow-bank,  a  question  for  the  jury. 
It  cannot  be  considered  that  he  was  bound  to  know,  as  claimed 
by  defendant's  counsel,  that  this  train,  without  any  brake- 
man  upon  it,  and  without- any  warning,  was  liable  to  move  at 
any  moment.  How  often  in  cities,  where  a  number  of  tracks 
cross  the  street,  do  men  and  women  pass  around  the  end  of 
stationary  trains,  when  perhaps  if  they  should  happen  to  trip, 
and  fall  across  the  track,  and  the  train  start  suddenly,  with- 
out previous  warning,  they  might  be  caught  under  it.  In  such 
a  case,  if  the  railroad  employees  were  negligent,  would  it  be 
said,  as  a  matter  of  law,  that  the  contributory  negligence  of 
the  person  injured  must  preclude  recovery?  I  think  not,  and 
that  the  facts  and  circumstances  would  properly  be  submitted 
to  a  jury  for  them  to  determine  whether  or  not  there  was  neg- 
ligence in  such  an  attempted  crossing. 

The  next  subject  of  inquiry  is  the  negligence  of  the  defend- 
ant; and  in  this  connection  it  will  be  proper  to  notice  the 
testimony  on  the  part  of  the  plaintiffs  as  to  this  road,  the 
crossing  of  which  was  blocked  by  this  car.  The  circuit  judge 
was  satisfied  that  there  was  no  evidence  to  go  to  the  jurj'  to 
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Bhow  it  to  be  any  other  than  a  private  road  of  defendant's,  upon 
which  it  owed  no  duty  to  the  public  or  to  travelers.  The  dec- 
laration of  plaintiffs  avers  it  to  be  a  "  public  traveled  high- 
way ";  that  Root  was  lawfully  traveling  upon  such  highway, 
and  attempted,  as  he  had  a  right  to  do,  tcf  cross  the  furnace- 
track  at  the  highway  crossing;  "that  while  he  was  so  at- 
tempting to  pass  along  said  highway,  across  said  track  at 
said  crossing,  without  fault  on  his  part,  said  cars  and  loco- 
motive, without  the  ringing  of  a  bell,  or  any  other  warning 
from  said  locomotive  whatever,  and  in  the  absence  tiiere- 
frora  of  brakemen,  and  while  apparently  abandoned,  and 
without  any  warning  from  any  brakeman  thereon,  and  in 
the  absence  of  any  iSagman  or  watchman  at  said  crossing, 
as  aforesaid,  and  without  any  warning  of  any  kind  whatever 
to  plaintiffs'  intestate,  suddenly  started  with  said  cars  back- 
wards across  said  crossing,  the  engine  being  at  the  rear  of  the 
train  as  it  moved,  and  thereupon,  by  means  of  the  neglect  and 
misconduct  of  the  defendant,  as  aforesaid,  and  without  his 
fault,  said  James  A.  Root  was  thrown  down  and  under  said 
cars,  run  over,  and  pushed  and  dragged  along,  under  said 
moving  cars,  a  long  distance,  to  wit,  ten  rods,  and  thereby  so 
badly  injured  that  he  died  within,  to  wit,  two  hours  there- 
after." 

There  was  testimony  on  behalf  of  plaintiffs  that  this  road 
had  existed  since  1863;  that  there  is  no  other  means  of  going 
and  no  other  roads  between  Palmer  and  Negaunee.  A  creek 
called  "Partridge  Creek"  is  the  south  boundary  line  of  the 
defendant's  property.  The  highway  crosses  a  bridge  over  thie 
creek,  which  bridge  was  repaired  at  different  times  by  the  city 
of  Negaunee.  The  village  of  Palmer  in  1886  had  eight  hun- 
dred inhabitants.  The  mail  between  the  two  places  has  been 
carried  over  this  road  since  1872.  The  road  did  not  run  ex- 
actly where  it  does  now,  across  the  defendant's  premises,  until 
1881.  In  that  year  these  furnace-tracks  were  laid  down,  and 
the  company  made  two  crossings,  —  the  one  where  Root  was 
killed,  and  one  above.  Since  that  time  the  travel  has  gone 
over  the  road  where  the  accident  took  place,  except  in  cases  of 
heavy  loads,  when  they  use  the  next  crossing  above.  One 
witness,  Mr.  Kirkpatrick,  testified  that  there  was  another  little, 
narrow  road  running  from  Negaunee  to  Palmer,  but  it  was  a 
roundabout  way,  and  used  only  for  women  to  drive  to  the  city 
who  were  in  fear  of  the  locomotive  scaring  horses  on  the  road 
across  the  furnace  premises.     It  was  shown  by  this  witjies.s,  on 
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cross-examination  by  Mr.  Healy,  of  counsel  for  defendant, 
that  it  was  customary  in  the  Upper  Peninsula  for  the  public 
to  use  the  private  roads  of  mining  locations  without  asking  the 
consent  of  the  owners.  It  was  not  shown  that  the  public  au- 
thorities of  Negaunee  had  ever  done  any  work  upon  this  road 
within  the  limits  of  defendant's  location,  but  testimony  was 
offered  and  introduced  tending  to  show  work  upon  the  road  by 
the  city  authorities  up  to  the  line  of  such  location;  but  this 
was  afterwards  excluded  by  the  court. 

I  think  it  was  competent  to  show  that  this  road  across  the 
company's  premises  was  a  connecting  link  between  a  public 
road  from  Palmer  to  Negaunee,  and  that  the  testimony  offered 
was  proper  for  that  purpose.  No  road  was  ever  legally  laid 
out  between  Palmer  and  Negaunee,  but  the  plaintiffs  claimed 
it  was  a  road  by  user.  This  road  was  used  by  the  public 
before  these  furnace-tracks  were  constructed,  and  when  they 
were  laid  down  the  defendant  made  a  substantial  crossing  for 
this  road,  planking  it  between  the  rails  of  its  track.  The 
furnace-bank  was  there  in  1863,  when  this  uoad  was  first  used 
from  Palmer  to  Negaunee,  and  such  road  passed  over  defend- 
ant's premises  until  1881.  When  these  tracks  were  laid  in 
that  year,  the  defendant,  for  its  own  convenience  in  making  a 
crossing,  changed  the  line  of  the  road  somewhat;  but  this  does 
not  change  the  situation. 

There  was  competent  testimony  offered  to  show  that  the 
public  had  accepted  the  dedication  of  this  highway  by  work- 
ing upon  it  between  Palmer  and  Negaunee  up  to  the  line  of 
defendant's  property  on  each  side,  and  had  repaired  and  main- 
tained a  bridge,  half  of  which  stood  on  defendant's  premises. 
There  is  no  doubt  that  it  was  a  public  road  by  user  of  more 
than  twenty  years,  except  upon  the  defendant's  premises, 
and  that  the  road  upon  its  property  was  used  for  the  same 
length  of  time  as  a  connecting  link  between  the  two  ends  of  this 
road  by  its  full  consent.  It  was  not  necessary  that  it  should 
be  laid  out,  or  attempted  to  be  laid  out,  by  the  highway  au- 
thorities. It  could  become  a  public  highway  by  user  alone: 
Bumpus  V.  Miller,  4  Mich.  159;  Detroit  v.  Detroit  etc.  R.  R.  Co.^ 
23  Mich.  209;  BaJcer  v.  Johnston,  21  Mich.  319;  Wicks  v.  Ross, 
37  Mich.  464;  Peninsula  Iron  etc.  Co.  v.  Crystal  Falls,  60  Mich. 
633;  Kruger  v.  Le  Blanc,  70  Mich.  76. 

This  was  a  country  road,  and  as  such  could  be  accepted  by 
the  public  by  user  alone.  It  was  not  necessary  to  show  that 
there  had  been  a  formal  acceptance  by  the  highway  authorities. 

AM.  St.  Kkp.,  Vou  XVIU.  —29 
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Public  user  alone,  when  suflBciently  general  and  long  con- 
tinued, will  constitute  an  acceptance.  See  Detroit  v.  Detroit 
etc.  E.  R.  Co.,  23  Mich.  209,  citing  Green  v.  Canaan,  29  Conn. 
157;  see  also  Baler  v.  Johnston,  21  Mich.  344,  per  Campbell, 
C.J. 

Under  the  circumstances  as  shown  by  the  plaintiffs,  they 
were  entitled  to  go  to  the  jury  on  the  proposition  that  the  de- 
fendant, by  keeping  up  this  connecting  link,  and  permitting 
it  to  be  used  generally  by  the  public  for  a  period  of  over  twenty 
years,  had  thereby  dedicated  its  use  as  such  a  link  to  the  pub- 
lic; and  also,  that,  at  any  event,  as  long  as  it  permitted  the 
public  to  use  this  crossing  without  any  dissent,  the  defendant 
was  estopped  fronj  dsnying  that,  as  far  as  such  crossing  was 
concerned,  it  bore  the  same  relation  and  duty  to  travelers 
upon  it  as  if  it  were  in  fact  a  public  highway,  and  was  bound 
to  use  due  care  and  diligence  in  running  its  trains  over  this 
crossing  to  prevent  injury  to  passengers  lawfully  o"  this  road: 
Barry  v.  Nevf.  York  Cent.  <Sp  ff,  Ji,  M.  <7o„  92  N.  Y.  28?;  44  Am. 
Rep.  377.        .      . 

It  is  not  a  sound  proposition,  either  in  morals  or  the  law, 
that  the  defendant  permitting  the  public  to  use  a  road  across 
its  premises  for  so  many  years,  planking  the  crossings  of  its 
furnace- tracks  for  the  accommodation  of  such  public  use,  and 
allowing  such  road  to  be  connected  at  one  end  by  a  bridge, 
partly  upon  its  property,  with  the  public  highway  leading  to 
Palmer,  and  at  the  other  end  with  the  public  road  to  Negau- 
nee,  forming,  by  so  doing,  with  these  connections,  the  only 
road  for  public  travel  between  these  two  places,  can  yet  be 
authorized  to  treat  every  one,  except  its  own  employees,  as 
trespassers  while  using  this  crossing.  But  this  is  the  logical 
outcome  of  the  claim  made  by  defendant's  counsel  in  this  case; 
and  such  counsel  contend  that  if,  at  the  moment  Root  was 
injured,  he  was  not  in  the  employ  of  the  defendant,  he  was 
nothing  more  nor  less  than  a  trespasser. 

If  the  view  that  I  have  taken  of  this  crossing  be  correct, 
then  the  engineei"  was  negligent  if  he  started  the  cars  without 
any  warning.  This  engineer,  who  was  sworn  for  the  defend- 
ant, testified  that  the  brakeman  signaled  him  to  back  the  cars, 
which  the  brakeman  denies.  He  also  testifies  that  he  blew 
the  whistle  three  times  before  he  started  to  back  down.  The 
testimony  of  the  plaintiffs  tended  to  show  that  no  whistle  was 
blown.  Whet,her  U  W^j  blown  or  uot  was  ^  que&tiQn  for  the 
jury. 
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The  circuit  judge  ruled  that  the  engineer  was  a  fellow-ser- 
vant of  the  deceased.  If  so,  then  the  direction  of  the  verdict 
in  favor  of  the  defendant  was  right. 

It  is  claimed  by  plaintiff's  counsel  that  Mr.  Root  was  not  in 
the  employ  of  the  company  at  the  time  he  was  injured.  Con- 
ceding that  the  deceased  had  started  to  go  down  town  to  at- 
tend to  some  private  business  of  his  own,  which  he  was  in  the 
habit  of  doing  every  day,  or  nearly  every  day,  still,  when  this 
accident  occurred,  he  must  be  considered  to  have  been  in  the 
employ  of  the  defendant.  There  was  no  stated  time  in  which 
he  was  authorized  by  his  employment  to  leave  the  service  of 
the  defendant  and  go  down  town,  and  attend  tft  his  business. 
It  would  appear  that  his  duties  at  the  furnace  were  not  so 
exacting  but  that  he  could  go  about  his  private  business  at 
times  without  detriment  to  the  defendant,  and  there  is  no  doubt 
but  he  was  permitted  to  do  so.  But  his  employment  by  the 
defendant  was  such  that  he  was  not  authorized  to  subordinate 
its  business  to  his  own,  and  at  any  time  during  working-hours 
when  he  was  on  defendant's  premises,  his  duty  ^vas  to  look 
after  and  perform  his  duties  there.  His  duties  were  multi- 
farious, and  if,  at  any  time,  after  he  had  started  to  go  down 
town,  ^nd  while  on  defendant's  premises,  any  need  of  his  ser- 
vices had  arisen,  it  would  have  beep  his  duty,  under  his  em- 
ployment, to  have  at  once  stopped  and  given  such  services. 
He  was  not  permitted  at  any  time  to  say  in  his  own  mind,  "I 
will  now  leave  the  employment  of  the  company  at  once,  and  go 
about  my  own  business,"  regardless  of  what  rpight  occur  on 
the  premises  before  he  left  them  requiring  his  care  and  atten- 
tion under  his  employment.  He  was  not  out  of  the  employ- 
ment of  the  defendant  until  he  was  off  its  premises:  Broderick 
v.  Detroit  etc.  Depot  Co.,  56  Mich.  261,  268;  56  Am.  Rep.  382. 
While  he  was  at  the  furnace  location,  he  had  the  care  and 
managernent  of  a  portion  of  defendant's  property,  which  would 
call  for  his  attention  and  oversight.  See  alsq  Ewald  v.  Chi- 
cago etc.  R'y  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178.  If  this 
accident  had  occurred  after  Root's  day's  work  wiu^  ended,  the 
authorities  cited  by  plaintiffs'  counsel  would  apply;  but  they 
do  not  touch  the  case  at  bar.  See  Baird  v.  Peltit,  70  Pa.  St. 
477,  483,  and  Taylor,  J.  (dissenting  opinion),  in  Ewald  v. 
Chicago  etc.  Wy  Co.,  70  Wis.  433,  and  cases  there  cited. 

The  only  remaining  question  is.  Did  the  circuit  judge  err  in 
holding,  as  a  matter  of  law,  that  Root  was  a  fellow-servant  of 
the  engineer?     The  business  of  the  engineer,  by  his  own  tes- 
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tiraony,  was  to  move  the  cars  on  the  furnace-track  as  desired 
in  the  business. 

"Q.   Who  gave  you  orders?     Who  was  in  control  of  you? 

"A.  When  I  first  took  the  position,  sometimes  Mr.  Corbett 
and  sometimes  Mr.  Root.  If  the  master-mechanic  had  any- 
thing to  do, — wanted  a  car  shoved,  or  machinery, — he  would 
come  and  tell  me  what  to  do.  After  I  got  into  the  way  of  the 
business,  I  knew  what  to  do,  without  there  was  any  extra 
work  to  do.  If  there  was  anything  extra  to  do,  who  wanted 
it  done  would  come  and  ask  me  to  do  it." 

Mr.  Thompson  was  the  master-mechanic,  and  foreman  gen- 
erally over  the  machinery.  Alexander  Maitland  was  the  gen- 
eral manager  of  the  whole  business.  He  testified  on  behalf  of 
the  defendant  that  Root,  as  founder,  had  charge  of  the  fur- 
nace. "Every  man  around  working  the  furnace  was  subject 
to  Root's  orders.  He  had  the  right  to  order  the  master- 
mechanic,  from  the  fact  that  if  the  machinery  was  out  of  order, 
or  any  pipes  broken,  he  had  the  right  to  authorize  that  man 
to  repair  those,  or  he  could  n't  run  his  furnace.  He  had  the 
right  to  go  to  the  blacksmith-shop,  and  tell  him  to  make  what 
was  necessary  for  him  for  the  proper  use  of  the  furnace.  He 
had  the  right  to  go  to  the  carpenter,  and  do  the  same  thing. 
He  had  the  right  to  go  to  Mr.  Corbett,  who  had  charge  of  all , 
the  laborers,  and  tell  him  to  do  whatever  was  required  to  be 
done  for  the  successful  running  of  the  furnace.  In  fact,  as 
founder,  he  ought  to  have  those  rights,  or  he  could  n't  get 
along.  I  could  n't  be  there  to  direct,  and  some  one  must  have 
authority  around  the  furnace,  and  the  founder  is  supposed  to 
be  the  man  that  knows  all  about  the  operations,  —  what  is 
wanted  to  be  done  to  run  the  furnace,  and  to  be  successful. 
To  curtail  his  authority  would  be  to  hamper  him  and 
make  the  plant  unprofitable.  In  regard  to  carrying  out  pig- 
iron,  and  where  it  should  be  piled,  and  who  was  to  pile  it, 
that  was  decidedly  his  business,  because  he  was  responsible 
for  the  proper  grading  of  the  iron,  and  proper  piling  of  it;  and 
I  have  always,  in  any  matters  regarding  piling  the  iron, — "I 
always  consulted  and  talked  with  Mr.  Root  about  it.  He 
did  n't  take  direct  charge  of  the  handling  of  the  locomotive, 
from  the  fact  that  it  was  not  necessary  at  all  times,  unless  he 
desired  a  change.  These  departments  might  be  organized  for 
the  purpose  of  lightening  his  labors  to  a  certain  extent.  He 
would  not  have  to  look  after  them  actively  all  the  time.     He 
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had  the  right  to  tell  the  engineer  where  to  place  his  cars,  and 
tell  him  to  bring  in  what  he  wanted." 

Mr.  Corbett,  a  witness  for  defendant,  testified  that  he  con- 
trolled the  men  working  outside  of  the  furnace.  He  was  bank- 
boss.  Thompson,  the  master-mechanic,  kept  the  engineer's 
time.  The  men  that  Corbett  controlled  loaded  pig-iron, 
unloaded  ore  and  stock  charcoal  in  the  shed.  He  directed 
the  movement  of  cars  at  times. 

On  the  part  of  the  plaintiffs,  Mr.  West  testified  that  he 
worked  as  assistant  under  Root  for  four  years,  and  one  year 
running  an  engine;  that  Root's  duties  as  founder  were  the 
charge  and  control  of  the  inside  work  of  the  furnace.  He  had 
nothing  to  do  with  the  outside  work,  such  as  moving  cars  or 
engines  about  the  furnace.  "  It  was  outside  of  his  business. 
If  he  wanted  anything  done, —  anything  of  that  kind, —  he 
went  to  the  man  who  had  charge  of  the  outside  work,  the 
banksman,  Mr.  Corbett." 

Witness  thinks  the  engineer  was  under  the  control  of  the 
master-mechanic.  "  Root  had  no  control  or  direction  or 
right  to  direct  the  engineer  or  brakeman  in  the  discharge  of 
their  duties.  Beyond  the  discharge  of  his  particular  duties, 
he  came  into  no  particular  contact  with  these  outside  men." 

Root  had  fifteen  men  under  him,  that  he  hired  himself,  and 
outside  of  them  he  could  n't  order  any  one  to  do  anything. 
When  he  wanted  anything, — coal,  ore,  or  work  done, —  he  could 
request  it,  and  that  was  all.  Under  plaintiffs'  testimony, 
Root  had  a  separate  department,  the  inside  work  of  the  fur- 
nace, and  had  nothing  to  do  with  the  other  departments, 
except  he  acted  through  the  general  management  or  the 
foreman  or  boss  of  such  departments.  He  had  no  control 
beyond  his  own  work,  though  all  were  engaged  in  the  same 
common  object,  to  wit,  the  manufacture  of  pig-iron.  If  this 
makes  him  a  fellow-servant  of  the  engineer,  then  the  court  be- 
low was  correct  in  its  ruling. 

By  an  equal  division  of  this  court,  in  Sell  v.  Reitz  etc. 
Lumber  Co.,  70  Mich.  479,  it  was  held  that  the  plaintiff,  who 
worked  in  the  saw-mill  of  the  company,  was  a  fellow-ser- 
vant of  the  men  in  charge  of  the  warehouse  kept  for  the 
storage  of  salt.  It  appeared  in  that  case  that  the  saw-mill 
and  salt-block  were  run  in  conjunction,  but  the  business  of 
one  was  really  separate  and  distinct  from  the  other.  For  that 
reason  the  court  divided.  Here  it  was  all  one  business,  but 
divided  into  different  departments. 
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The  general  doctrine  as  to  fellow -servants  is  laid  down  in 
the  text-books  as  follows:  "All  who  serve  the  same  master, 
work  under  the  same  control,  derive  authority  and  compensa- 
tion from  the  same  common  source,  and  are  engaged  in  the 
same  general  business,  though  it  may  be  in  different  grades  or 
departments  of  it,  are  fellow-servants":  2  Thompson  on  Negli- 
gence, 1026;  Cooley  on  Torts,  544,  note;  Wood  on  Master  and 
Servant,  sec.  435;  Mechem  on  Agency,  sec.  668. 

Nor  does  it  make  any  difference  that  the  servant  guilty  of 
the  negligence  is  a  servant  of  superior  authority,  unless  such 
superior  servant  arises  to  the  grade  of  the  alter  ego  of  the  prin- 
cipal. There  are  certain  duties,  however,  which  belong  to 
the  master,  which  cannot  be  delegated  to  an  agent  or  ser- 
vant, so  as  to  relieve  himself  of  responsibility;  among  other 
things,  the  duty  of  selecting  competent  servants,  the  pro- 
viding of  suitable  machinery  and  appliances,  and  a  safe 
place  to  work.  The  duty  of  providing  a  safe  and  effi- 
cient method  of  moving  trains  upon  these  furnace  cross- 
ings would  come  under  this  head.  The  engine  was  not 
provided  with  a  bell,  but  there  was  a  whistle,  which,  if  used, 
would  be  sufficient  warning  of  its  approach.  The  negligence, 
if  any,  consisted  in  the  obstructing  of  the  crossing,  and  the 
sudden  starting  of  the  cars  without  blowing  the  whistle.  Tiiis 
was  the  negligence  of  the  engineer,  who  was  a  servant  of  de- 
fendant, against  whom  no  charge  of  incompetency  is  made. 
I  am  satisfied  that  the  circuit  judge,  in  his  ruling  that  the  en- 
gineer was  a  fellow-servant  of  Root,  followed  the  settled  law 
of  "this  state:  Peterson  v.  Chicago  etc.  Ry  Co.,  67  Mich.  102, 
109;  11  Am.  St.  Rep.  564;  Michigan  Cent.  R.  R.  Co.  v.  DolaUy 
32  Mich.  510;  Smith  v.  Potter,  46  Mich.  258;  Michigan  CenL 
R.  R.  Co.  V.  Aiistin,  40  Mich.  247;  Quincy  Mining  Co.  v.  Kitts^ 
42  Mich.  34;  Greenwald  v.  Marquette  etc.  R.  R.  Co.,  49  Mich. 
197;  Gardner  v.  Michigan  Cent.  R.  R.  Co.,  58  Mich.  584j 
Davis  V.  Detroit  etc.  R.  R.  Co.,  20  Mich.  105;  4  Am.  Rep.  364. 

It  is  suggested  as  an  independent  proposition  that  the  risk 
of  injury  at  this  crossing  from  the  management  of  this  train 
of  cars  was  not  one  assumed  by  the  deceased  in  his  employ- 
ment; that  there  was  nothing  in  the  nature  of  his  employ- 
ment to  subject  him  to  such  a  risk.  This  suggestion  is  not 
tenable.  These  cars  were  running  hourly  and  daily  in  the 
business  of  defendant.  Without  such  running  from  the  main 
railway  line  to  the  furnace,  Mr.  Root  could  not  have  operated 
the  furnace,  over  which  he  bad  control.     He  not  only  relied 
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upon  these  cars,  but  called  upon  them  to  furnish  coal,  etc., 
for  the  uses  of  the  furnace.  He  knew  that  they  must  pass 
over  this  crossing  every  few  minutes,  and  he  also  knew  that 
he  must  use  the  crossing  more  or  less  in  his  employment. 
He  therefore  assumed  the  risk  that  these  cars  might  be 
handled  negligently  by  his  fellow-servants,  the  persons  em- 
ployed in  running  and  managing  them.  The  judgment  must 
therefore  be  affirmed,  with  costs. 

The  case  of  fftinn  v.  Mkliijan  Central  R.  R.  Co.,  78  Mich.  513,  was  brought 
to  recover  damages  for  personal  injury,  where,  by  reason  of  the  failure  of  ft 
train-dispatcher  to  notify  one  of  two  engineers  of  a  meeting-point  established 
for  their  two  engines,  and  to  order  one  of  them  held  at  such  point,  a  col- 
lision occurred,  and  a  fireman  on  one  of  the  engines  was  killed.  The  court 
decided  that  such  train-dispatcher,  having  absolute  control  over  that  division 
of  the  road  where  tlie  accident  occurred,  so  far  as  the  running  and  operating 
of  trains  was  concerned,  was  not  a  fellow-servant  with  such  fireman  or  other 
employees  of  the  company  actingunder  hisorders.  The  court,  speaking  through 
Champlin,  J.,  in  determining  the  case  said:  "This  court  long  ago  announced 
and  has  steadily  adhered  to  the  doctrine  that  a  master  is  not  liable  to  a  ser- 
vant for  injuries  received  through  the  negligence  of  a  fellow-servant  while 
engaged  in  a  common  employment:  Michigan  Central  R.  R,  Co.  v.  Leahey,  10 
Mich.  193;  Davia  v.  Detroit  etc  R.  R.  Co.,  20  Mich.  105;  4  Am.  Rep.  364; 
Michigan  Central  R.  R.  Co.  v.  Dolan,  32  Mich.  510;  Michigan  Central  R.  R.  Co.  v. 
Austin,  40  Mich.  247;  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  34;  Day  v.  Toledo 
etc  R'y  Co.,  42  Mich.  523;  Michigan  Central  R.  R.  Co.  v.  Smithson,  45  Mich. 
212;  Michigan  Central  R.  R.  Co.  v.  Gilbert,  46  Mich.  176;  Smith  v.  Potter,  46 
Mich.  25S;  Greemoald  v.  Marquette  etc.  R.  R.  Co.,  49  Mich.  197;  Henry  v. 
Lake  Shore  etc.  R'y  Co.,  49  Mich.  495;  Ryan  v.  Bagaley,  50  Mich.  179;  45  Am. 
Rep.  35;  Gardner  v.  Michigan  Central  R.  R.  Co.,  58  Mich.  584-590.  The  rule 
is  a  salutary  one  in  all  cases  of  fellow-servants,  where  the  master  has  exer- 
cised due  care  in  the  selection  of  competent  employees,  and  has  become 
pretty  generally  recognized  by  the  courts  of  last  resort  in  this  country.  But 
the  question  of  who  are  fellow-servants  still  perplexes  the  judicial  mind,  and 
gives  rise  to  a  great  diversity  of  opinion.  Some  courts  go  so  far  as  to  hold  that 
if  the  master  exercises  due  care  in  selecting  employees,  his  full  duty  towards 
his  servants  is  discharged,  even  though  he  selects  one  or  more  agents  to  repre- 
sent him  in  overseeing,  controlling,  and  carrying  on  the  business,  however  large 
and  extended  it  may  be,  if  he  retains  tiie  right  of  employing  and  discharging 
his  servants.  Others  hold  that  so  long  as  they  are  employed  and  paid  by  the 
same  njaster,  and  are  engaged  in  a  common  enterprise,  they  are  fellow-ser- 
vants. But  this  is  the  extreme,  and  denies  substantially  all  liability  of  the 
master  in  a  vast  majority  of  cases,  where  enterprises  of  any  considerable 
magnitude  are  carried  on.  Perhaps  no  satisfactory  rule  has  yet  been  formu- 
lated by  which  it  may  in  all  cases  be  determined  who  are  fellow-servants,  in 
such  sense  as  to  shield  the  master  for  the  negligence  of  his  servant.  We  may 
start,  however,  where  the  rule  is  clear  that  a  master  is  liable  to  his  servant 
for  an  injury  caused  by  his  own  negligence.  The  master  may  not  choose  to 
give  his  personal  attention  to  his  business,  and  may  desire  to  put  another  in 
his  place,  to  manage  and  control  it  for  him  as  fully  as  he  might  do  if  person- 
ally present.     Such  person  is  hia  alter  ego,  and  the  master  is  As  responsible 
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for  his  acta  of  omission  and  commission,  while  engaged  in  the  business  in- 
trusted to  him,  as  if  he  did  such  acts  himself.  It  is  the  duty  of  the  master 
to  supervise,  direct,  and  control  the  operations  and  management  of  his  busi- 
ness, so  that  no  injury  sliall  ensue  to  his  employees  through  his  own  careless- 
ness or  negligence  in  carrying  it  on,  or  else  to  furnish  some  person  who  will 
do  so,  and  for  whom  he  must  stand  sponsor.  This  is  true  of  natural  persons, 
and  it  is  especially  true  of  corporations,  who  can  only  act  through  natural 
persons.  Whenever  the  business  conducted  by  the  person  selected  by  the 
master  is  such  that  the  person  selected  is  invested  with  full  control  (subject 
to  no  one's  supervision  except  the  master's)  over  the  action  of  the  employees 
engaged  in  carrying  on  a  particular  branch  of  the  master's  business,  and  act- 
ing upon  his  own  discretion,  according  to  general  instructions  laid  down  for 
his  guidance,  it  is  his  province  to  direct,  and  the  duty  of  the  employees  to 
obey,  then  he  stands  in  the  place  of  the  master,  and  is  not  a  fellow-servant 
with  those  whom  he  controls.  In  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  39, 
this  court  said:  '  This  duty  of  due  care  in  the  employment  and  retention  of 
competent  servants  is  one  the  master  cannot  relieve  himself  of  by  any  dele- 
gation, and  if  it  becomes  necessary  to  intrust  its  performance  to  a  general 
manager,  foreman,  or  superintendent,  such  ofHcer,  whatever  he  may  be 
called,  must  stand  in  the  place  of  his  principal,  and  the  latter  must  assume 
the  risks  of  his  negligence.  The  same  is  true  of  the  general  supervision  of 
his  business.  If  there  is  negligence  in  this,  the  master  is  responsible  for  it, 
whether  the  supervision  be  by  the  master  in  person,  or  by  some  manager, 
superintendent,  or  foreman  to  whom  he  delegates  it.  In  other  words,  while 
the  servant  assumes  the  risk  of  the  negligence  of  fellow-servants,  he  does  not 
assume  the  risk  of  negligence  in  the  master  himself,  or  in  any  one  to  whom 
the  master  may  see  fit  to  intrust  his  superintending  authority.' " 

As  supporting  the  doctrine  that  a  railroad  company  is  liable  for  the  negli- 
gence of  its  train-dispatcher  which  results  in  the  death  of  one  of  the  servants 
of  the  company  under  his  control,  the  court  cited  Dairir/an  v.  New  York  etc. 
R.  R.  Co.,  52  Conn.  285;  52  Am.  Rep.  590;  Smith  v.  Wabash  eic.  R'p  Co.,  92 
Mo.  359;  1  Am.  St.  Rep.  729;  Sheehan  v.  New  York  Central  etc.  R.  R.  Co.,  91 
N.  Y.  332;  Booth  v.  Boston  etc.  R.  R.  Co.,  73  N.  Y.  38;  29  Am.  Rep.  97; 
Railway  Co.  v.  Henderson,  37  Ohio  St.  549-552;  Washburn  v.  Nashville  R.  R. 
Co.,  3  Head,  638;  75  Am.  Dec.  784;  Chicago  etc.  R.  R.  Co.  v.  McLallen,  84 
111.  109;  Missouri  Pacific  R^y  Co.  v.  Dwyer,  36  Kan.  58;  C/iicago  etc  R.  R.  Co. 
V.  Ross,  112  U.  S.  377;  Phillips  v.  Chicago  etc.  R'y  Co.,  64  Wis.  475;  Hannibal 
etc  R.  R.  Co.  V.  Kanaley,  39  Kan.  1;  McKinne  v.  Railroad  Co.,  21  Am.  &  Eng. 
R.  R.  Cas,  539;  Oravelle  v.  Railroad  Co.,  10  Fed.  Rep.  711;  Oilmore  v.  Rail- 
road Co.,  18  Fed.  Rep.  866;  State  v.  Malster,  12  Reporter,  783;  Murphy  v. 
Smith,  19  Com.  B.,  N.  S.,  361;  Malone  v.  Hathaway,  64  N.  Y.  5;  Moran's  Case, 
44  Md.  283;  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549;  13  Am.  Rep.  545; 
Dobbin  V.  Richmond  etc.  R.  R.  Co.,  81  N.  C.  446;  31  Am.  Rep.  512;  Cowlesv.  Rich- 
mondetc.  R.  R.  Co., 84 N.  C.  309;  37  Am.  Rep.  620;  Dowlingv.  Allen,  74  Mo.  13; 
41  Am.  Rep.  298;  and,  in  addition,  said:  "In  holding  that  the  train-dispatcher 
is  not  a  fellow-servant  with  the  fireman,  I  do  not  consider  that  I  run  counter 
to  the  doctrine  so  often  recognized  by  this  and  other  courts,  in  relation  to 
fellow- servants,  in  which,  broadly  stated,  it  is  said:  'It  is  sufiicieut  if  they 
are  in  the  employment  of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the  same  general  purposes. 
The  rule  is  the  same,  though  the  one  injured  may  be  inferior  in  grade,  and  ia 
subject  to  the  control  and  direction  of  the  superior  whose  act  caused  the  in- 
jury, provided  they  are  both  co-operating  to  efifect  the  same  common  object.' 
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This  cannot  be  applied  when  the  superior  causing  the  injury  repreaents  the 
master,  and  it  is  always  a  subject  of  inquiry  to  ascertain  the  nature  and 
extent  of  the  authority  of  the  superior  whose  negligence  caused  the  injury. 
If  his  authority  and  duties  are  such  as  the  master  must  necessarily,  either 
personally  or  by  another,  exercise  and  discharge,  then  the  above  rule  does 
not  apply.  There  are  some  authorities  which  hold  that  a  train-dispatcher, 
and  those  operating  traius  under  his  control,  are  fellow-servants.  It  seems 
to  me,  however,  that  those  authorities  do  not  give  sufficient  prominence  to 
the  position  which  the  train-dispatcher  occupies  in  operating  a  railroad.  He 
is  the  corporation  for  the  time  being,  and  exercises  powers  which  neither  the 
superintendent  nor  the  president,  nor  any  other  officer  or  agent,  of  the  cor- 
poration can  interfere  with.  The  defendant  requested  a  charge  to  the  effect 
that  although  the  jury  might  find  the  defendant  guilty  of  negligence,  yet  if 
the  fellow-servant  of  deceased  contributed  to  produce  his  death,  the  plaintiff 
could  not  recover.  This  request  was  rightly  refused.  The  correct  rule,  and 
the  reason  for  it,  is  stated  in  Paidmier  v.  Erie  R.  R.  Co.,  .34  N.  J.  L.  155,  as 
follows:  'The  servant  does  not  agree  to  take  the  chance  of  any  negligence  on 
the  part  of  his  employer,  and  no  case  has  gone  so  far  as  to  hold  that  where 
buch  negligence  contributes  to  the  injury  the  serv^aut  may  not  recover.  It 
would  be  both  unjust  and  impolitic  to  «!uffer  the  master  to  evade  the  penalty 
for  his  misconduct  in  neglecting  to  provide  properly  for  the  security  of  his 
servant.  Contributory  negligence,  to  defeat  a  right  of  action,  must  be  that 
of  the  party  injured  *:  Grand  Trunk  R'y  Co.  v.  Cumminf/s,  106  U.  S.  700; 
Keegan  v.  WeMo-n  Railroad  Co.,  8  N.  Y.  175;  59  Am.  Dec.  476;  C/dcgo  etc. 
Railroad  Co.  v.  Swett,  45  III.  197;  92  Am.  Dec.  206;  2  Thompson  on  Negli- 
gence, 981;  Peri-y  v.  Lansing,  17  Hun,  34;  Busch  v.  Railroad  Co.,  29  Hun, 
112;  Cray  v.  Railroad  Co.,  24  Fed.  Rep.  168." 

The  learned  judge  further  said  that,  "under  defendant's  claim  of  contribu- 
tory negligence  of  fellow-servants  running  the  trains  in  violation  of  the  rules 
of  the  company  as  to  speed,  testimony  was  admitted  by  the  court  tending  to 
show  that  a  strict  compliance  with  the  rules  was  impracticable,  and  that  they 
were  lived  up  to  as  nearly  as  they  could  be,  and  the  trains  run  on  the  time 
allowed  by  the  schedule  prepared  by  the  company.  We  think  it  was  com- 
petent to  show  what  was  usually  and  habitually  done  in  the  running  of 
trains,  because,  if  the  company  permitted,  or  had  so  framed  the  rules  as  to 
require,  the  employees  to  exercise  some  discretion  in  the  matter  of  strict  obe- 
dience, it  ought  not  to  be  permitted  to  hold  it  employees  to  the  very  letter  of 
the  rule  in  order  to  shield  the  company  from  liability  for  what  it  had  tacitly 
permitted.  But  the  admission  of  such  testimony  could  not  harm  defendant, 
if  it  was  the  company's  negligence  that  was  the  proximate  cause  of  the  in- 
jury, although  a  concurring  cause  was  the  negligence  of  a  fellow-servant  iu 
running  at  a  greater  rate  of  speed  than  the  rules  allowed.  The  court  gave 
full  effect  to  the  rules  in  its  charge  to  the  jury,  so  far  as  they  were  material, 
by  instructing  the  jury  that  '  if  you  find,  as  a  matter  of  fact,  that  the  col- 
lision resulted  entirely  from  the  negligence  of  one  or  both  of  the  engineers  of 
engines  Nos.  120  and  177,  the  defendant  is  not  chargeable  with  the  conse- 
quence of  that  negligence.'  There  was  testimony  introduced  tending  to 
show  that  the  deceased  was  earning  nine  hundred  dollars  a  year  at  the  time 
of  his  death,  and  was  twenty-seven  years  of  age.  A  witness  was  then  intro- 
duced, and  he  was  permitted  to  testify  that  he  had  made  a  computation  of 
the  present  value  of  an  annuity  based  upon  the  expectancy  of  life  of  a  man 
of  the  age  of  twenty-seven  years  on  an  income  of  $900,  and  that  its  present 
value  was  $10,725.30.     The  court  also,  against  defendant's  objections,  per* 
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tnitted  the  mortality  tables  found  in  section  4245,  Howell's  Statutes,  to  be 
admitted  in  evidence,  and  the  Northampton  tables  for  showing  the  present 
value  of  a  dower  interest,  or  of  an  annuity,  found  upon  page  242  of  Cheever'a 
Probate  Law.  Mrs.  Hunn  also  testified  that  her  husband's  earnings  were  her 
only  means  of  support;  that  he  owned  a  place  at  the  time,  worth  about  two 
thousand  dollars.  She  Was  also  permitted  to  testify,  against  defendant's  ob- 
jections, that  there  was  an  encumbrance  upon  the  place  of  eleven  hundred  or 
twelve  hundred  dollars.  There  was  also  considei-able  testimony  introduced 
as  tahis  physical  health,  and  as  to  his  being  afflicted  with  varicose  veins  and 
varicose  tumors,  and  how  such  disease  would  impair  his  health,  or  aCFect 
the  probable  duration  of  his  life.  In  respect  to  the  admission  of  this  testi- 
mony, the  judge  rules  that  the  mortuary  tables  contained  in  Howell's  Stat- 
utes were  properly  admitted,  as  tending  to  show  Hunn's  expectancy  of  life  at 
the  age  of  twenty-seven;  citing  Batch  v.  Grand  Rapids  etc.  R.  R.  Co.,  67  Mich. 
394.  Such  tables  are  not,  however,  conclusive;  they  only  show  the  probable 
age  which  a  healthy  person  whose  age  is  given  may  expect  to  reach.  When 
tliat  fact  is  before  the  jury,  as  is  also  the  physical  condition  of  the  deceased 
at  the  time  of  his  death,  together  with  all  testimony  reasonably  afiFecting  his 
duration  of  life,  it  is  for  the  jury  to  determine  the  probable  duration  of  the 
life  had  it  not  resulted  from  the  injury.  The  estimate  of  the  witness  as  to 
the  value  of  deceased's  life  was  properly  excluded.  The  jury  assessed  plain- 
tiff's damages  at  $7,575,  and  this  defendant  claims  is  excessive,  but  this  does 
not  present  a  question  of  law.  If  the  jury  is  properly  instructed,  and  no  im- 
proper testimony  afifecting  the  subject  of  damages  is  admitted,  the  amount 
awarded  is  beyond  the  reach  of  a  writ  of  error.  It  was  error  to  admit  the 
testimony  showing  the  extent  of  the  meaus  of  the  family  of  the  deceased,  and 
that  there  was  an  encumbrance  upon  his  land,  as  this  had  no  tendency  to 
show  what  they  were  accustomed  to  receive,  or  had  reasonable  expectation 
of  rece^viTig,  in  his  lifetime:  Chicago  and  North-  Western  R'y  Co.  v.  Bayfield,  37 
Mich.  214.  Aa  this  testimony  was  admitted  as  having  some  bearing  upon 
the  measure  of  damages,  it  must  be  presumed  that  it  formed  an  element  in 
the  estimation  of  damages  by  the  jury.  For  this  error  the  judgment  is  re- 
versed, and  a  new  trial  granted."  « 
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[78  Michigan,  545.] 

!E!lection3. — Expense  Atfendant  upon  Obedience  to  a  valid  election  law 
is  not  a  defense  for  not  obeying  it. 

Constitutional  Law.  —  Election  Law  which  provides  that  inspectors  shall 
act  as  a  board  of  registration  of  voters  before  election  day,  but  which 
does  not  provide  inspectors  for  every  voting  precinct,  and  which  may 
therefore  result  in  the  disfranchisement  of  the  electors  of  such  precinct 
for  want  of  registration,  is  unconstitutional  and  void. 

Constitutional  Law  —  Eleci'ions.  —  Constitutional  authority  to  enact 
laws  "to  preserve  the  purity  of  elections  and  guard  against  abuses  of 
the  elective  franchise"  does  not  authorize,  by  direction  or  indirection, 
the  disfranchisement  of  an  elector  without  his  fault  or  negligence. 

Constitutional  Law.  —  Election  Laws  to  regulate  elections,  preserve  their 
purity,  and  guard  against  abuses  of  the  elective  franchise  must   be  re»- 
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Bonable,  anifortn,  aiid  impartiali  and  must  be  calcalated  to  facilitate  and 
secure,  rather  than  to  subvert  and  impede,  the  exercise  of  the  right  to 
vote. 

Constitutional  Law  —  Elections.  — The  constitutional  term  of  voting  res- 
idence cannot  be  increased  by  statute  under  the  guise  of  regulation,  any 
more  than  it  can  be  done  directly,  as  a  mere  exercise  of  the  legislative 
will. 

CJonstitutional  Law  —  Elections  —  Registration.  —  An  election  law  pro- 
viding for  the  registration  of  voters,  but  making  no  provision  by  which 
an  elector  who  is  sick  or  absent  on  the  days  of  registration  can  vote,  is 
unreasonable  and  void. 

Elbctioi^s.  —  Registration  Laws,  or  any  law  to  preserve  the  purity  of  the 
ballot-box,  may  guard  against  abuses  of  the  elective  franchise,  and  pre- 
vent fraudulent  voting,  but  cannot  prevent  any  qualified  elector  from 
voting,  or  unnecessarily  hinder  or  impair  his  privilege. 

Elections  —  Laws  Regulatino.  — To  prevent  fraud  at  the  ballot-box,  laws 
may  be  enacted  making  all  needful  rules  and  regulations  to  that  end. 
They  must  not  be  so  unreasonable  and  restrictive  as  to  exclude  a  large 
number  of  legal  voters  from  exercising  their  franchise,  without  their 
fault  or  negligence.  The  law  must  regulate  the  right  to  vote,  by  facil- 
itating its  lawful  exercise,  and  preventing  its  abuse,  but  it  must  not 
impair  nor  destroy  it. 

Constitutional  Law.  —  Election  Laws  which  compel  a  naturalized  elector 
to  produce  his  certificate,  or  show  by  evidence  other  than  his  own  oath 
that  such  certificate  was  issued,  before  he  will  be  allowed  to  vote,  make 
an  unfair  and  unnecessary  distinction  between  native-born  and  natural- 
ized voters,  and  are  therefore  unconstitutional. 

Constitutional  Law.  —  Election  Laws  which  provide  that  a  native-born 
elector  becoming  of  age  between  the  last  day  of  registration  and  the 
day  of  election  may  vote,  but  that  a  foreign-born  citizen  who  has  taken 
out  his  first  papers,  and  whose  right  to  vote  will  ripen  between  the  com- 
pleting of  the  registry  list  and  the  opening  of  the  polls,  cannot  vote,  are 
unfair  and  unconstitutional. 

Constitutional  Law.  —  No  Election  or  Registry  Law  is  Valid  which 
deprives  an  elector  of  his  constitutional  right  to  vote  by  any  regulation 
with  which  it  is  impossible  for  him  to  comply.  He  cannot  be  deprived 
of  such  right,  except  by  his  own  fault  or  negligence. 

Constitutional  Law.  —  No  Election  Law  is  Valid  which,  under  the 
pretext  of  regulation,  destroys  the  constitutional  right  to  vote,  by  annex- 
ing an  additional  qualification  as  to  the  number  of  days  such  voter  must 
reside  within  the  precinct  before'  he  can  vote,  or  any  other  requisite  in 
direct  opposition  to  any  constitutional  requirement. 

8.  V.  R.  Trowbridge,  attorney- general^  Edwin  F.  Conely,  and 
William  P.  Wells,  for  the  relator. 

John  W.  McGraih,  for  the  respondent. 

Morse,  J.  At  the  last  session  of  the  legislature  an  act  was 
"passed,  entitled  "An  act  to  preserve  the  purity  of  elections, 
and  guard  against  abuses  of  the  elective  franr^\ise,  in  the  city 
of  Detroit."     This  act  was  approved  by  the  governor  July  1^ 
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1889,  upon  which  day  it  took  effect  and  became  operative: 
Local  Acts  of  1889,  p.  994. 

The  relator,  in  his  petition,  sets  forth  that  the  common 
council  of  the  city  of  Detroit  has  neglected  and  failed  to 
comply  with  the  law,  and  still  fails  and  neglects  to  do  so, 
although  well  aware  that  the  necessity  of  such  compliance  is 
reasonable  and  urgent;  and  that  he  believes  that  said  com- 
mon council  intend  to  ignore  the  act  entirely,  and  that  such 
body  intend  to  hold  the  city  election,  to  take  place  in  Novem- 
ber, 1889,  under  the  registration  and  election  laws  in  force 
before  the  passage  of  this  act,  the  same  in  every  respect  as  if 
no  such  act  had  been  passed.  The  attorney-general  therefore 
asks  that  this  court  issue  a  peremptory  mandamus  to  compel 
said  common  council  to  resubdivide  into  election  precincts  or 
districts,  containing  each  not  more  than  three  hundred  elec- 
tors resident  therein,  such  wards  of  the  city  of  Detroit  as 
may  require  it,  under  this  act,  and  to  provide  suitable  and 
proper  means  for  the  registration  of  electors,  upon  such  sub- 
division or  rearrangement,  as  the  circumstances  may  require. 
The  relator,  from  the  records  in  the  city  clerk's  office,  makes 
a  showing  of  the  number  of  votes  cast  in  each  election  dis- 
trict now  existing  in  said  city,  sixty-one  in  number,  at  the 
November  election  in  1888.  This  showing,  under  the  act, 
would  necessitate  the  creation  of  68  additional  precincts,  mak- 
ing a  total  of  129. 

Section  1  of  the  act  provides:  "That  as  soon  as  possible 
after  this  act  shall  take  effect,  the  common  council  of  the 
city  of  Detriot  shall,  by  ordinance,  if  it  shall  appear  that  at 
the  election  held  in  November,  1888,  or  at  the  election  held 
in  April,  1889,  more  than  five  hundred  votes  were  cast  in  any 
election  precinct,  again  divide  the  ward  or  wards  in  which 
such  precinct  or  precincts  may  be,  and  establish  new  election 
precincts  or  districts  therein,. if  necessary,  or  rearrange  the 
same  so  that  each  precinct  shall  contain,  as  near  as  may  be, 
an  equal  number  of  electors,  no  precinct  to  contain  more  than 
three  hundred  electors  resident  therein;  and  as  often  as  it 
shall  appear,  after  any  election  thereafter  held,  that  more 
than  six  hundred  votes  have  been  cast  in  any  election  pre- 
cinct, said  precinct  shall,  within  six  months  after  said  elec- 
tion, again  be  subdivided,  or  the  precincts  of  the  entire  ward 
be  rearranged  and  divided,  so  that  each  precinct  shall  con- 
lain  three  hundred  electors,  as  near  as  may  be,  resident 
therein." 
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Section  2  provides  that  for  the  registration,  as  provided  by 
the  act,  to  be  held  in  1889,  the  inspectors  of  election  selected 
at  the  last  election  shall  act,  and  hereafter  foiir  persons  for 
each  election  precinct,  respectively,  residents  and  electors 
therein,  shall  be  selected  in  the  manner  now  by  law  provided 
for  the  selection  of  such  inspectors  in  said  city,  to  act  as  a 
board  of  registration  for  such  precinct,  and  such  board  shall 
elect  one  of  its  number  as  chairman.  Said  section  also  cori" 
Btitutes  these  boards  of  registration  election  inspectors,  and  in 
case  of  the  unavoidable  absence  at  any  time  of  any  member 
of  the  board,  the  remaining  members  may  temporarily  appoint 
another  person  to  act  in  his  stead  until  he  appears. 

The  remaining  twenty-three  sections  of  the  act  relate  to  the 
manner  and  effect  of  the  registration  of  voters,  some  of  which 
sections  will  be  noticed  hereafter. 

The  common  council  of  the  city  of  Detroit,  in  answer  to  the 
order  to  show  cause  why  the  writ  of  mandamus  should  not 
issue  to  compel  them  to  obey  this  law,  says:  — 

1.  That  a  compliance  with  the  law  would  create  in  all  129 
voting  districts;  that  the  expense  of  such  compliance  for  the 
approaching  municipal  election  would  be  over  twenty-three 
thousand  dollars,  and  probably  twenty-five  thousand  dollars; 
that  the  amount  to  be  raised  for  this  purpose  upon  the  assess- 
ment and  levy  for  taxes  this  year  is  but  six  thousand  dol- 
lars; the  act  was  passed  after  such  assessment  and  levy,  and 
makes  no  provision  for  the  expense  attending  and  necessary 
to  its  execution;  that  there  is  no  money  in  the  contingent 
fund  of  the  city,  and  such  expense  can  lawfully  be  paid  from 
no  other  fund.  • 

2.  That  there  are  at  least  thirty-five  thousand  voters  in  the 
city  of  Detroit,  of  whom  there  are  at  least  five  thousand  for- 
eign-born electors  who  have  taken  out  their  naturalization 
papers,  or  declared  their  intention  to  become  citizens,  without 
the  state  of  Michigan;  that  large  numbers  of  persons  so 
naturalized  in  other  states  have  voted,  from  year  to  year,  from 
five  to  forty  years,  within  the  city  of  Detroit,  and  their  citizen- 
ship has  been  open  and  notorious,  and  their  qualifications  as 
electors  conceded;  that  many  of  them  have  not  now  their 
citizenship  papers,  but  the  same  have  been  lost  or  destroyed; 
that  in  many  instances  it  would  be  impossible  to  procure  cer- 
tified copies  of  the  same,  or  any  record  evidence  of  their  issue; 
but  said  electors  are  able  to  procure  abundant  evidence  of 
their  exercise  of  the  rights  of  citizenship,  and  of  electors;  that 
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under  laws  beretofore  existing,  these  men  have  been  able  to 
produce  sufficient  evidence  of  their  rights  as  electors,  but  that 
the  act  under  consideration  here  practically  disfranchises 
these,  at  least  fifteen  hundred  people,  who  are  in  fact  and  in 
law  qualified  voters  in  said  city. 

3.  That  this  law  will  also  disfranchise  a  large  number  of 
electors,  residents  of  Detroit,  who  do  business  outside  of  and 
away  from  said  city,  as  such  persons  will  necessarily  be  ab- 
sent from  the  city  during  the  days  fixed  by  this  a,ct  for  regis- 
tration. 

4.  That  it  will  also  disfranchise  those  persons  who  from 
sickness  are  unable  to  appear  before  the  bpards  of  registration 
on  such  days. 

5.  That  it  will  disfranchise  those  moving  from  one  ward  to 
another  after  the  last  day  of  registration,  who  are  electors  un- 
der the  constitution  and  general  laws  of  the  stftte  a.s  to  quali- 
fications of  voters. 

6.  That  there  are  at  present  five  duly  elected  election  in- 
spectors in  each  of  the  present  sixty-one  election  precincts. 

That  for  these  reasons,  and  for  other  good  and  substantial 
reasons  appearing  upon  the  face  of  the  law,  the  act  is  inoper- 
ative, burdensome,  unreasonable,  unconstitutional,  and  void. 

Upon  hearing  and  argument  of  this  matter  upon  petition 
and  answer,  we,  on  October  11,  1889,  denied  the  application 
for  the  writ.     The  reasons  for  so  doing  will  now  be  stated. 

The  first  objection,  as  to  expense,  we  did  not  consider,  as  it 
could  not  be  alleged  9.a  a  sufficient  reason  for  not  obeying  a 
valid  law. 

But  a  serious  difficulty  arises  in  the  outset  as  to  the  opera- 
tion of  this  law.  If  we  were  concerned  only  with  the  question 
of  dividing  the  wards  of  the  city  into  election  districts  con- 
taining not  more  than  three  hundred  electors,  —  certainly  a 
desirable  thing,  —  there  could  be  no  hesitation  in  granting  the 
writ;  but  the  object  of  this  law  is,  not  simply  to  create  voting 
districts  where  the  electors  shall  not  exceed  this  number,  but 
it  is  a  scheme  for  a  new  system  of  registration,  and  requiring 
that  all  persons  not  complying  with  the  rules  and  regulations 
of  such  registration  shall  not  be  permitted  to  vote,  under  any 
circumstances  whatever,  under  heavy  penalties.  The  ma- 
chinery for  the  approaching  municipal  election  is  not  pro- 
vided by  the  law,  except  as  it  undertakes  to  provide  the  same 
from  the  law  now  in  force,  and  which  it  undertakes  to  repeal. 
By  this  neglect  to  provide  for  this  emergency,  we  think  the 
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act  is  inoperative.  There  are  now  eixty-one  election  districts, 
with  five  inspectors  in  each,  making  in  all  305  inspectors. 
Under  this  act  there  raust  be  129  districts.  Under  section  1 
of  the  act,  by  the  statement  of  votes  cast  in  November,  1888, 
found  in  relator's  petition,  there  are  but  three  wards  —  the 
fourteenth,  fifteenth,  and  sixteenth — that  will  be  undisturbed. 
In  the  other  thirteen  wards  there  are  precincts  in  each  that 
cast  over  five  hundred  votes.  These  wards  must  be  rear- 
ranged and  subdivided,  and  120  districts  created  in  all  therein. 
There  are  three  precincts  each  in  the  remaining  wards.  An 
inspector  cannot  act  out  of  his  own  precinct;  and  consequently 
forty-five  of  those  now  in  office  will  remain  in  these  three 
wards  as  before.  But  of  the  remaining  260  inspectors  who  are 
to  act  in  the  120  districts  to  be  created,  none  of  them  can  act 
out  of  the  wards  or  precincts  in  which  they  live.  As  far  as 
their  duties  as  inspectors  of  election  are  concerned,  there 
would  be  no  trouble,  as  the  people  at  the  opening  of  the  polls 
would  have  an  undoubted  right  to  fill  all  vacancies  by  elec- 
tion on  the  spot,  or  to  create  an  entire  new  board,  if  there 
were  no  inspectors  left  in  such  precinct  by  the  new  division 
and  arrangemejit  of  the  ward. 

But  it  is  different  with  such  inspectors  acting  as  a  board  of 
registration  before  election  day.  The  authority  to  fill  vacan- 
cies, or  to  create  a,n  entire  new  board  of  registration,  must  be 
found  in  the  laws.  There  is  no  inherent  right  in  the  people 
to  do  it.  This  law  makes  no  provision  for  filling  any  vacancies 
in  the  inspectors  acting  under  the  present  law.  There  are  but 
260  inspectors  for  120  districts, —  a,  fraction  over  two  for  each. 
Jt  must  necessarily  happen  that  in  the  new  subdivision  of  these 
wards  some  precincts  will  have  more  than  their  proportion 
residing  within  their  limits,  and  some  less,  and  some  will  have 
nouQ.  If  any  precinct  should,  in  such  division,  be  left  without 
any  inspectors  residing  within  it,  the  inevitable  result,  under 
this  act,  would  be  the  disfranchisement  of  the  electors  of  such 
precinct  for  want  of  registration:  People  v.  Kopplekom,  16  Mich. 
341.  There  is  no  provision  in  this  act  providing  for  any  such 
event,  and  having  repealed  all  other  registration  laws  in  the 
city  of  Detroit,  there  are  no  existing  statutes  to  aid  or  remedy 
the  difficulty. 

But,  in  my  view,  th^  law  is  unreasonable  and  void  in  that 
it  undertakes  to  disfranchise  a  large  number  of  voters,  through 
no  fault  of  their  own,  and  to  make  an  unjust  and  unlawful 
distinction  between  the  rights  of  native-born  an^  naturalized 


464  Attorney-General  v.  Common  Council.       [Mich. 

citizens  and  electors.  The  constitution  authorizes  the  legis- 
lature to  enact  laws  "  to  preserve  the  purity  of  elections,  and 
guard  against  abuses  of  the  elective  franchise  ";  but  this  does 
not  authorize,  by  direction  or  indirection,  the  disfranchisement, 
without  his  own  fault  or  negligence,  of  any  elector  under  the 
constitution:  Art.  7,  sec.  6. 

The  constitution  provides  that,  "in  all  elections,  every 
male  citizen,  every  male  inhabitant  residing  in  the  state  on 
the  twenty-fourth  day  of  June,  1835,  every  male  inhabitant 
residing  in  the  state  on  the  first  day  of  January,  1850,  who 
has  declared  his  intention  to  become  a  citizen  of  the  United 
States,  pursuant  to  the  laws  thereof,  six  months  preceding  an 
election,  or  who  has  resided  in  the  state  two  years  and  six 
months,  and  declared  his  intention  as  aforesaid,  and  every 
civilized  male  inhabitant  of  Indian  descent,  a  native  of  the 
United  States,  and  not  a  member  of  any  tribe,  shall  be  an  elec- 
tor, and  entitled  to  vote;  but  no  citizen  or  inhabitant  shall  be 
an  elector,  or  entitled  to  vote  at  any  election,  unless  he  shall 
be  above  the  age  of  twenty-one  years,  and  has  resided  in  this 
state  three  months,  and  in  the  township  or  ward  in  which  ha 
offers  to  vote  ten  days  next  preceding  such  election." 

There  is  also  a  provision  as  to  electors  in  the  army  or  navy, 
not  necessary  to  be  here  recited:  Art.  7,  sec.  1. 

By  this  section  of  the  constitution  it  will  be  noticed  that  there 
are  five  distinct  classes  of  persons  who  are  made  electors,  and 
the  only  qualification  to  any  of  these  classes  is,  that  the  elector 
shall  be  of  age,  and  have  resided  in  the  state  three  months, 
and  in  the  township  or  ward  where  he  offers  to  vote  ten 
days,  next  preceding  the  election.  It  cannot  be  for  a  moment 
contended  that  by  section  6  of  article  7  the  framers  of  the 
constitution  intended  to  give  the  legislature  the  power  to  ar- 
bitrarily disfranchise  any  elector  who  is  such  under  section  1 
of  the  same  article,  or  to  make  any  difference  between  the 
rights  of  any  of  the  classes  of  electors  therein  specified,  or  to 
put  obstacles  in  the  way  to  the  ballot-box  for  one  class,  while 
the  road  is  left  open  to  another.  The  laws  to  regulate  elections, 
and  to  preserve  their  purity,  and  to  guard  against  abuses  to 
the  elective  franchise,  must  be  reasonable,  uniform,  and  im- 
partial, and  must  be  calculated  to  fa jilitate  and  secure,  rather 
than  to  subvert  and  impede,  the  exercise  of  the  right  to  vote: 
Capen  v.  Foster,  12  Pick.  488;  23  Am.  Dec.  632. 

Let  us  examine  the  act  before  us:  See  Local  Laws  of  1889, 
p.  994.     The  plan  of  registration  under  this  law  is  extensive 
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and  minute  in  its  details.  In  this  discussion  we  shall  only 
concern  ourselves  with  its  general  features  and  results.  It 
provides  that  in  the  year  1889,  and  again  in  1892,  and  every 
fourth  year  thereafter,  —  striking,  by  design  or  accident,  a 
presidential  election  year,  —  there  shall  be  a  new  and  complete 
general  registration  of  voters  in  the  city  of  Detroit.  And  it 
is  made  the  duty  of  every  elector  to  see  that  his  name  is  regis- 
tered in  compliance  with  the  requirements  of  the  law,  and  he 
shall  not  be  deemed  to  have  acquired  a  legal  residence  in  the 
precinct  unless  he  has  so  caused  himself  to  be  registered, 
*•  nor  shall  any  ballot  be  received  by  the  inspectors  at  any 
election,  under  any  pretense  whatever,  unless  the  name  of  the 
person  offering  such  ballot  shall  have  been  entered  in  the 
register  of  the  precinct  in  which  he  claims  to  vote  as  herein 
provided":  Sees.  3,  4. 

Tlie  elector  must  personally  apply  to  the  board  for  registra- 
tion, and  such  board  *'  shall  examine  each  applicant."  Per- 
sons who  will  be  of  age  on  election  days,  having  the  other 
qualifications  of  electors,  may  be  entered  on  the  register. 
"  Every  applicant,  in  the  years  when  a  general  new  registra- 
tion is  required,  who  has  commenced  to  reside  in  such  pre- 
cinct, and  who  has  resided  therein  at  least  two  days,"  if  he 
be  otherwise  qualified,  shall  be  entered  on  the  register,  and 
can  vote  on  election  day,  if  he  has  resided  therein  ten  'full 
days  next  preceding:  Sec.  7. 

The  meeting  of  these  boards  of  registration  for  1889,  and 
for  1892,  and  every  four  years  thereafter,  is  first  to  be  held  on 
the  first  Monday  of  October,  at  which  time  the  board  sits  for 
four  days,  and  also  again  one  da}',  on  the  fourth  Monday  of 
October.  The  law  makes  no  provision  for  any  other  registra- 
tion in  the  years  of  this  new  or  general  registration.  In  this 
year,  the  fourth  Monday  of  October  came  on  the  28th,  and 
the  city  election  on  the  5th  of  November,  there  being  seven 
days  between  the  last  day  of  registration  and  election  day, 
but  whenever  the  month  of  October  begins  on  Sunday,  Mon- 
day, or  Saturday,  more  than  ten  days  will  ensue  between  the 
last  day  of  registration  and  the  day  of  election,  and  as  the  act 
requires  that  the  elector  must  have  actually  resided  in  the 
precinct  two  days  before  his  name  can  be  entered  on  the  regis- 
try-book, this  act,  in  the  years  of  general  registration,  will 
disfranchise  every  voter  who  has  not  resided  sixteen  or  more 
days  in  the  precinct  before  election  day,  whenever  the  month 
of  October  begins  on  either  one  of  these  three  days.     For  ia- 

▲k.  St.  Rep..  Vol.  XVIIL— SO 


466  Attorney-General  t;.  Common  Council.       [Mich. 

stance,  in  1888,  October  began  on  Monday.  The  fourth  Mon- 
day was  the  22d.  The  general  election  day  was  November 
6th,  leaving  fourteen  full  days  between  the  last  day  of  regis- 
tration and  election;  and  adding  the  two  days,  every  elector 
not  residing  within  the  precinct  for  sixteen  full  days  before 
the  day  of  election,  under  this  act,  would  have  been  deprived 
of  his  vote.  This  would  be  in  direct  conflict  with  the  consti- 
tution, which  makes  him  an  elector  upon  a  residence  of  ten 
days.  No  such  regulation  as  this  is  reasonable.  There  is  no 
good  reason  why  the  boards  of  registration  cannot  sit  vvithiu 
the  ten  days  before  election,  and  thereby  preserve  to  each 
elector  his  constitutional  right.  Nor  is  this  all.  If  the  legis- 
lature can  make  the  residence  twelve  or  sixteen  days,  it  can 
make  it  a  month,  three  months,  or  one  year.  This,  in  my 
opinion,  cannot  be  done  indirectly,  under  the  guise  of  regula- 
tion, any  more  than  it  can  be  done  directly,  as  a  mere  exer- 
cise of  the  legislative  will.  And  as  one  will  contend  that  the 
legislature  could  prescribe  by  statute  that  a  resident  of  the 
city  of  Detroit  must  reside  in  a  precinct  twelve  days,  sixteen 
days,  or  a  month,  before  his  ballot  could  be  legally  taken  on 
election  day,  in  the  face  of  the  constitution,  which  provides 
that  he  need  reside  therein  but  ten  days. 

But  more  unreasonable  yet  is  this  act,  in  that  it  contains  no 
provision  by  which  a  person  who  is  sick  or  absent  on  the  days 
of  registration  can  vote  on  election  day.  It  may  be  said,  with 
some  show  of  reason  perhaps,  that  a  person  who  is  absent  on 
the  registration  days  is  himself  in  fault,  in  not  returning  to 
his  home,  and  complying  with  the  regulations  which  the  legis- 
lature have  a  right  to  prescribe;  but  the  man  who  is  ill,  and 
unable  to  attend  to  meetings  of  the  board,  but  who  is  able  to 
be  out  on  the  day  of  election,  is  deprived  of  his  ballot,  and  for 
no  good  reason,  that  I  can  see.  And  neither  do  I  think  there 
is  any  necessity  of  disfranchising  a  large  number  of  business 
men,  who  will  be  disfranchised,  unless  they  drop  important 
business,  and  travel  many  miles  to  be  registered,  some  seven 
or  more  days  before  election.  There  are,  under  this  law,  but 
five  days  in  the  whole  year  that  an  elector  can  cause  his  name 
to  be  placed  on  the  registry  list;  and  this,  unmistakably,  by 
the  provisions  of  the  act,  he  must  do  personally.  The  lan- 
guage of  the  supreme  court  of  Ohio,  in  speaking  of  a  similar 
statute  of  that  state,  which  was  by  that  court  unanimously  de- 
clared unconstitutional,  seems  very  appropriate  here:  ^*It  will 
be  seen  by  the  above  there  are  but  seven  [five]  days  in  the 
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year  when  voters  can  register There  is  no  provision  for 

registering  at  pleasure  during  the  earlier  part  of  the  year,  and 
no  provision  for  proving  qualifications  on  election  day,  and 
voting.  And  ....  it  is  declared  that  '  no  vote  shall  be  re- 
ceived at  any  election  aforesaid  unless  the  name  of  the  person 
offering  to  vote  be  on  the  registry,'  etc.  A  voter  who  is  the 
oldest  inhabitant  of  the  ward,  and  an  elector  in  it  for  the 
greater  part  of  his  lifetime,  if  from  absence,  however  neces- 
sary or  unintentional,  during  the  seven  days,  cannot  vote  if 
bis  name  is  not  on  the  registry.  Many  absentees  may  get 
home  to  vote,  and  if  they  were  afforded  opportunities  during 
the  year,  might  also  register,  whose  right  of  suffrage  must 
necessarily  be  lost  under  the  act.  How  man}-  mechanics  may 
be  absent,  pursuing  their  trades,  during  the  seven  days?  A 
large  number  of  persons  will  be  away  on  stean}boat  and  other 
sailing  craft,  and  elewhere,  earning  a  support.  A  large  number 
of  students,  a  great  many  of  the  class  usually  termed  'commer- 
cial travelers,'  will  be  away,  perhaps  planning  their  trips  to  be 
home  on  election  day.  A  large  number  of  citizens  in  govern- 
ment employ,  at  Washington  and  elsewhere,  vvill  be  at  their 
posts  of  duty,  and  may  return  to  vote,  but  would  hardly  have 
the  opportunity  to  return  on  a  different  day  to  register.  Even 
the  members  of  this  court  might  be  unable  to  register,  without 
a  decided  detriment  to  the  public  business,  and  might  be  com- 
pelled to  elect  between  the  neglect  of  important  official  duties 
and  the  loss  of  suffrage":  Daggett  v.  Hudson,  43  Ohio  St.  561; 
64  Am.  Rep:  832. 

There  is  no  state  in  the  Union  that  has  ever  sustained  a 
law  like  thi??.  except  Illinois.  All  of  the  registration  laws  that 
have  been  upheld  by  the  courts  of  other  states  have  contained 
some  provision  by  which  a  sick  or  absent  voter  might  not  ne- 
cessarily be  disfranchised,  excepting  the  law  of  1885  in  Illi- 
nois: See  People  v.  Hoffman,  116  111.  587;  56  Am.  Rep.  793. 

In  Massachusetts,  the  board  must  be  in  session  one  hour 
on  the  day  of  election:  Capen  y.  Foster^  12  Pick.  485;  23  Am. 
Dec.  632. 

In  Iowa,  an  elector  unregistered,  but  otherwise  qualified,  is 
permitted  to  vote  upon  showing  a  proper  reason  for  not  hav- 
ing registered  in  time,  and  furnishing  the  affidavit  of  a  regis- 
tered voter  as  to  his  proper  residence:  Edmonds  v.  Banbury,  28 
Iowa,  267;  4  Am,  Rep.  177. 

The  election  law  of  Kansas  provides  that  the  registry  shall 
close  ten  days  before  election,  but  permits  the  voter  to  register 
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at  all  times  during  the  year,  except  on  these  last  ten  days: 
State  V.  Butts,  31  Kan.  537.  See  also  R.  S.  Me.  95;  N.  J.  Rev,, 
p.  364,  sec.  152;  Md.  Sup.  Code,  240  et  seq.;  Ala.  Code,  p.  230, 
860.  233;  Dig.  Laws  Ark.  1874,  p.  471,  sec.  2328. 

In  Mississippi,  registration  is  required,  and  the  registration 
lists  are  to  be  kept  by  the  clerk  of  the  circuit  court,  and  any 
person  not  on  the  lists  may  appear  at  any  time  before  the 
clerk  and  be  registered. 

In  Kentucky,  a  clause  in  a  registration  law  applying  only 
to  the  city  of  Louisville,  which  provided  that  the  elector  must 
reside  in  the  city  one  year  preceding  the  election,  was  held 
void,  because  the  constitution  required  but  sixty  days'  resi- 
dence in  a  precinct,  and  one  year  in  Jefferson  County.  The 
balance  of  the  law  was  sustained,  but  registration  was  per- 
mitted by  the  act  within  the  last  three  days  preceding  the 
election:  Commonwealth  v.  McClelland,  83  Ky.  686. 

The  registry  act  of  Missouri  requires  the  registration  of 
voters  to  be  completed  ten  days  before  the  election;  but  this 
is  also  a  constitutional  requirement. 

In  California,  the  elector  may  have  his  name  entered  on 
the  list  at  any  time  before  the  poll  of  the  election  is  opened; 
but  if  he  does  not  do  this  thirty  days  before  election,  he  must 
show  a  good  reason  why  he  did  not  procure  the  enrollment  of 
his  name  previous  to  said  thirty  days:  People  v.  Laine,  33  Cal. 
55;  Webster  v.  Byrnes,  34  Cal.  273.  ' 

In  New  York,  as  to  cities,  under  the  law  of  1865,  the  board 
of  registration  met  on  Monday  before  election,  which  is  the 
day  before;  and  under  the  amendment  of  1872  the  registry  is 
completed  on  the  Saturday  night  before  election.  The  ques- 
tion of  its  constitutionality  has  not  been  raised. 

In  Byler  v.  Asher,  47  111.  101,  it  was  held  that  the  registry 
law  of  Illinois  was  valid;  but  under  that  act  the  non-re- 
gistered voter  was  allowed  to  vote  on  making  proof,  in  the 
manner  prescribed  in  the  statute,  of  his  right  to  vote,  without 
showing  any  excuse  for  not  registering.  In  People  v.  Hoffman^ 
116  111.  587,  56  Am.  Rep.  793,  a  law  was  sustamed  which 
provided  for  the  close  of  registration  on  the  third  Tuesday 
before  election;  but  under  the  constitution  of  that  state  a  man 
must  reside  in  the  voting  precinct  thirty  days  before  election. 
Nothing  is  said  in  the  opinion  as  to  persons  absent  or  sick 
upon  the  days  of  registration;  but  the  law  makes  no  provision 
for  an  after  registry  by  such  electors. 

In  Wisconsin,  a  registry  law  providing  that  no  vote  should 


Dec.  1889.]     Attorney-General  v.  Common  Council.      469 

be  received  at  any  general  election  unless  the  name  of  the 
person  offering  to  vote  be  on  the  registry  as  completed  by  the 
board,  except  in  the  case  of  a  person  becoming  a  qualified 
voter  of  the  election  district  after  the  last  day  for  the  comple- 
tion of  the  registry,  who  might  vote  on  making  certain  speci- 
fied proof  of  that  fact,  was  held  unconstitutional  because  it 
gave  no  opportunity  for  sick  and  absent  persons  to  register 
and  vote  after  the  completion  of  the  registry  lists:  Dells  v. 
Kennedy,  49  Wis.  555;  35  Am.  Rep.  786.  Under  this  act,  as 
shown  by  Taylor,  J.,  in  a  dissenting  opinion,  at  page  569,  the 
sick  or  absent  person,  being  advised  of  the  days  of  registra- 
tion, could  send  his  application  by  writing.  But  in  the  act 
before  us  this 'cannot  be  done. 

The  registry  law  of  Pennsylvania  permits  an  unregistered 
voter  to  prove  his  qualifications  and  vote  on  election  day:  In 
re  McDonough,  105  Pa.  St.  490. 

In  Connecticut  (see  Hyde  v.  Brush,  34  Conn.  454),  it  appears 
from  the  opinion  filed  in  that  case  that  the  registry  lists  must 
be  closed  on  Wednesday  of  the  week  preceding  the  election, 
which  would  be  from  four  to  five  days;  but  it  is  not  stated 
what  the  opportunities  are  for  registering  before  that  time. 

In  our  own  state  the  provision  as  to  sick  and  absent  voters 
is  well  known;  and  so  far  no  great  abuse  of  the  elective 
franchise  has  been  developed  from  the  exercise  of  the  privilege 
therein  granted  of  registering  on  election  day:  Howell's  Stat- 
utes, sec.  93. 

The  object  of  a  registry  law,  or  of  any  law  to  preserve  the 
purity  of  the  ballot-box,  and  to  guard  against  abuses  of 
the  elective  franchise,  is  not  to  prevent  any  qualified  elector 
from  voting,  or  unnecessarily  to  hinder  or  impair  his  privilege. 
It  is  for  the  purpose  of  preventing  fraudulent  voting.  In  order 
to  prevent  fraud  at  the  ballot-box,  it  is  proper  and  legal  that 
all  needful  rules  and  regulations  be  made  to  that  end;  but 
it  is  not  necessary  that  such  rules  and  regulations  shall  be  so 
unreasonable  and  restrictive  as  to  exclude  a  large  number 
of  legal  voters  from  exercising  their  franchise.  Nor  can  the 
legislature,  in  attempting,  ostensibly,  to  prevent  fraud,  dis- 
franchise legal  voters  without  their  own  fault  or  negligence. 
The  power  of  the  legislature  in  such  cases  is  limited  to  laws 
regulating  the  enjoyment  of  the  right,  by  facilitating  its  lawful 
exercise,  and  by  preventing  its  abuse.  The  right  to  vote  must 
not  be  impaired  by  the  regulation.  It  must  be  regulation,  not 
destruction:  Page  v.  Alleuj  58  Pa.  St.  338;  98  Am.  Dec.  272; 
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Dells  V.  Kennedy,  49  Wis.  555;  35  Am.  Rep.  786;  Edmonds  v» 
Banbury,  28  Iowa,  267;  4  Am.  Rep.  117;  Monroe  v.  CollinSy 
17  Ohio  St.  665,  685;  Daggett  v.  Hudson,  43  Ohio  St.  561;  54 
Am.  Rep.  832;  State  v.  Baker,  38  Wis.  71;  State  v.  Bu»s,  31 
Kan.  554. 

These  authorities  all  tend  in  one  direction.  They  hold  that 
the  legislature  has  the  right  to  reasonably  regulate  the  right  of 
suffrage  as  to  the  manner  and  time  and  place  of  voting,  and 
to  provide  all  necessary  and  reasonable  rules  to  establish 
and  ascertain  by  proper  proof  the  right  to  vote  of  any  person 
offering  his  ballot,  but  has  no  power  to  restrain  or  abridge  the 
riglit,  or  unnecessarily  to  impede  its  free  exercise.  This  law 
before  us  disfranchises  every  person  too  ill  to  attend  the  board 
of  registration,  and  unreasonably  and  unnecessarily  requires 
persons  whose  business  duties,  public  or  private,  are  outside  of 
Detroit,  to  return  home  to  register  as  well  as  to  vote,  making 
two  trips,  when  only  one  ought  to  be  required. 

This  act  is  also  not  impartial.  It  seems  to  be  aimed  espe- 
cially at  naturalized  voters,  and,  taken  all  in  all,  was  fitly 
characterized  by  one  of  the  counsel  as  "  an  act  to  disfranchise 
a  large  number  of  the  legal  voters  of  the  city  of  Detroit."  In 
providing  particularly  and  minutely  for  the  forms  of  entry  in 
the  books  of  registration  (see  sections  5-8),  subdivision  h  of 
section  8  provides  that, — 

" h.  In  the  column  headed  'Court,'  the  designation  of  the 
court  in  which,  if  naturalized,  such  naturalization  was  had; 
or  if  a  declaration  of  intention  was  made,  the  name  of  the 
court  from  which  the  certificate  was  issued;  and  if  the  appli- 
cant claims  the  right  to  be  registered  and  vote  as  a  naturail^^ed 
citizen,  or  because  he  has  declared  his  intention  six  months 
or  more  prior  to  the  election,  he  must  produce  the  proper  cer- 
tificate of  such  naturalization  or  declaration  of  intention,  or 
satisfactory  evidence,  other  than  by  the  oath  of  the  applicant, 
must  be  produced,  that  the  same  was  issued." 

By  another  subdivision  of  the  same  section  there  must  be 
set  down  in  this  book  the  "  date  of  papers/'  the  time  of  such 
naturalization  or  the  making  of  the  declaration,  "as  appears 
by  the  certificates,  or  other  duly  authenticated  evidence 
thereof":  Subd.  g. 

The  essence  of  these  requirements  is,  that  the  naturalized 
voter  must  produce  his  certificate,  or  show,  by  evidence  other 
than  his  own  oath,  that  such  a  certificate  was  issued.  And  it 
would  seem  that  if  he  cannot  procure  from  the  records  of  the 
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court  evidence  that  such  a  certificate  was  issued,  or  declara- 
tion of  intention  made,  he  must  produce  some  person,  beside8 
himself,  who  was  present  when  the  declaration  was  made  or 
certificate  issued.  Perhaps,  under  a  liberal  construction  of 
the  law,  one  who  could  swear  that  he  had  seen  the  certificate 
would  be  a  sufficient  witness;  but  how  is  he  to  testify  to  the 
date,  and  the  particular  court  that  issued  it,  or  that  it  was 
genuine?  Why  should  a  person  claiming  to  be  an  elector  by 
naturalization  be  debarred,  if  he  has  lost  his  certificate,  from 
establishing  such  fact  by  his  own  oath?  A  person  may  swear 
that  he  is  native-born,  and  he  is  not  required,  also,  to  prove 
this  fact  by  some  one  else,  before  he  can  be  registered;  but  if 
he  wishes  to  show  that  he  is  an  elector  by  naturalization,  he 
is  presumed  to  be  unable  himself  to  tell  the  truth  under  oath, 
and  must  be  corroborated  by  some  one.  The  easiest  way  for 
a  person  of  this  class,  wishing  to  cast  a  fraudulent  vote,  would 
simply  be  to  swear  that  he  was  born  in  the  United  States; 
and  in  such  case  a  perjurer  is  put  to  less  trouble  to  get  on  the 
registry  list  than  an  honest  man  who  desires  to  show  that  he 
has  been  naturalized,  but  who,  unfortunately,  has  lost  the 
record  evidence  of  such  naturalization.  This  distinction  be- 
tween native-born  and  naturalized  electors  is  an  unfair  one, 
and,  as  above  shown,  entirely  unnecessary  to  prevent  fraud. 
Its  tendency  will  be  to  disfranchise  honest  men,  and  induce 
dishonest  men  to  perjure  themselves. 

Section  13,  in  reference  to  removals  from  one  precinct  to 
another,  and  the  necessary  steps  to  become  registered  in  such 
cases,  seems  to  me  most  unreasonable  and  unnecessary;  but 
perhaps  this  is  within  the  power  of  the  legislature,  as  it  is  not 
absolutely  impossible  to  comply  with  it. 

But  in  relation  to  naturalized  voters,  the  very  men  who 
have  probably  lost  their  certificates,  and  cannot  now  replace 
them,  are  elderly  men,  who  have  been  naturalized  for  many 
years,  and  have  exercised  the  elective  franchise  in  Detroit, 
without  question,  for  upward  of  a  quarter  of  a  century.  They 
have,  many  of  them,  no  doubt,  forgotten  the  particular  naine 
of  the  court  in  which  they  took  out  their  papers;  and  to  prove 
their  issue  by  some  one  other  than  themselves  would  be,  in 
some  instances,  impossible.  A  law  that  treats  these  men  as 
men  whose  oaths  cannot  be  taken  in  their  own  interest,  while 
it  permits  a  native-born  citizen  to  prove  his  standing  as  a 
voter  by  his  own  testimony,  cannot  receive  my  sanction,  as  I 
believe  such  a  requirement  to  be  not  only  unjust,  but  uncoa- 
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stitutional,  unless  applied  to  all.  Another  distinction  may 
also  be  noted.  A  native-born  citizen  becoming  of  age  between 
the  last  day  of  registration  and  the  election  is  permitted  to 
vote;  but  a  foreign-born  citizen  who  has  taken  out  his  first 
papers,  and  whose  right  to  full  citizenship  or  the  elective 
franchise  will  ripen  between  the  completing  of  the  registry 
list  and  the  opening  of  the  polls,  cannot  vote. 

In  this  minute  and  detailed  plan  of  registration,  with  its 
provisions  for  an  elaborate  registry-book,  only  two  classes  of 
voters  are  recognized,  to  wit,  native-born  and  naturalized. 
Three  classes  of  electors,  under  the  constitution,  are  provided 
for,  unless  Indians  are  to  be  classed  with  the  native-born 
citizens  without  any  particular  designation  of  their  own,  and 
the  male  inhabitant  residing  here  in  1850  who  had  declared 
his  intention  six  months  before  an  election,  is  to  be  classed  with 
naturalized  voters,  and  treated  the  same  as  the  rest.  But  it 
is  quite  possible  that  there  are  persons  now  living  in  the  city 
of  Detroit  who  were  "  white  male  inhabitants  "  of  this  state  in 
1835.  A  man  twenty-one  years  old  tiien  would  be  seventy-five 
now.  This  class  were  not  required  to  be  native-born,  nor  natu- 
ralized. They  were  made  voters  because  they  resided  here  at 
that  date.  There  seems  to  be  no  place  for  such  as  these  in  this 
registry  law,  unless  they  are  native-born,  or  can  establish 
their  naturalization.  And  it  is  by  no  means  certain  that  the 
term  "inhabitant"  would  not  include  all  those  who  had  a 
residence  or  fixed  settlement  and  home  in  Michigan  in  1835, 
although  not  then  of  age,  if  they  have  since  lived  in  Michigan. 
If  80,  a  larger  number  of  voters  would  be  affected  by  this  act, 
as,  strictly  following  the  law,  they  are  disfranchised  by  it. 

In  my  opinion,  no  registry  law  is  valid  which  deprives  an 
elector  of  his  constitutional  right  to  vote  by  any  regulation 
with  which  it  is  impossible  for  him  to  comply.  No  elector  can 
lose  his  right  to  vote,  the  highest  exercise  of  the  freeman's  v/ill, 
except  by  his  own  fault  or  negligence.  If  the  legislature, 
under  the  pretext  of  regulation,  can  destroy  this  constitutional 
right  by  annexing  an  additional  qualification  as  to  the  num- 
ber of  days  such  voter  must  reside  within  a  precinct  before  he 
can  vote  therein,  or  any  other  requisite,  in  direct  opposition 
to  any  of  the  constitutional  requirements,  then  it  can  as  well 
require  of  the  elector  entirely  new  qualifications,  independent 
of  the  constitution,  before  the  right  of  suffrage  can  be  exercised. 
If  the  exigencies  of  the  times  are  such,  which  I  do  not  believe, 
that  a  fair  and  honest  election  cannot  be  held  in  Detroit,  or  in 
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any  other  place  in  our  state,  without  other  qualifications  and 
restrictions  upon  both  native-born  and  naturalized  citizens 
than  those  now  found  in  or  authorized  by  the  constitution, 
then  the  remedy  is  with  the  people  to  alter  such  constitution 
by  the  lawful  methods  pointed  out  and  permitted  by  that 
instrument. 

This  disposition  to  hamper  and  abridge  tlie  rights  of  the 
people  to  govern  themselves,  upon  the  theory  that  certain  com- 
munities are  unfit  to  control  their  own  local  affairs,  which 
seems  to  be  growing  more  prevalent  in  our  legis'ative  bodies 
in  this  country,  must,  nevertheless,  if  the  idea  be  a  correct 
one,  be  exercised  in  reason,  and  witliin  constitutional  limits. 

This  law  being,  in  the  respects  pointed  out,  both  unreason- 
able and  in  conflict  with  the  constitution,  and  it  being  apparent 
that  the  legislature  would  not  have  enacted  the  other  por- 
tions of  the  act  had  it  foreseen  that  the  courts  would  declare 
these  parts  unconstitutional,  the  whole  act  must  fall,  and  be 
held  unconstitutional  and  void:  Dells  y.  Kennedy,  49  Wis.  560; 
35  Am.  Rep.  786,  and  cases  cited:  Daggett  v.  Hudson,  43  Ohio 
St.  561;  54  Am.  Rep.  832;  Brooks  v.  Hydorn,  76  Mich.  273. 


Elections.  —  As  to  the  constitutionality  of  registration  laws,  see  note  to 
Capen  v.  Fonter,  23  Am.  Dec.  642-651;  Daggett  v.  Hudson,  43  Ohio  St.  548;  54 
Am.  Rep.  832,  and  more  particularly  note  thereto.  A  registration  law  which 
requires  a  voter,  as  a  condition  precedent  to  his  registration,  to  state  under 
oath  that  he  is  not  a  Mormon,  is  unconstitutional  and  void,  because  it  indi- 
rectly exacts  a  qualification  for  the  right  of  suflFrage  in  addition  to  the  quali> 
fications  imposed  by  the  constitution:  State  v.  Findley,  20  Nev.  198;  19  Am. 
St.  Rep. 
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[78  Michigan,  57^] 

Under  Constitutional  Guakantt  of  Personal  Libertt,  one  may  travel 
along  the  public  highways  or  in  public  places,  and  while  conducting  him- 
self in  an  orderly  and  decent  manner,  neither  interfering  with  nor  dis- 
turbing another's  rights,  he  will  be  protected,  not  only  in  his  person,  but 
in  his  safe  conduct.  No  one  can  be  restrained  of  his  liberty  unless  he  baa 
transgressed  some  law. 

Constitutional  Law  —  Personal  Liberty.  — A  law  which  places  the  safe- 
keeping and  conduct  of  another  in  the  hands  of  a  conservator  of  the  peace, 
unless  for  some  breach  of  the  peace  committed  in  his  presence,  or  upoa 
suspicion  of  felony,  is  oppressive,  unjust,  and  unconstitutional. 

Abrest,  without  Warrant,  for  Misdemeanor,  by  an  officer  of  the  peace, 
who  does  not  see  the  offense  committed,  is  illegal;  nor  will  suspicion  that 
the  party  has  committed  a  misdemeanor  on  a  previous  occasion  justify 
an  arrest  without  warrant. 
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AsBKST  WITHOUT  WARRANT  —  Street-walker.  —  Although  a  conservator 
of  the  peace  may  arrest,  without  warrant,  a  street-walker  or  common 
prostitute  who  is  on  the  street  plying  her  vocation,  still  a  mere  suspicion 
that  she  is  doing  so,  where  there  is  no  act  indicating  that  she  is  there  for 
that  purpose,  will  not  justify  such  arrest,  nor  render  it  legaL 

ffampden  Kelsey,  for  the  appellant. 

James  H.  Kinnane,  for  the  respondent. 

Long,  J.  This  action  is  brought  by  plaintiff  to  recover 
damages  for  assault  and  illegal  arrest.  Defendant,  at  the 
time  of  the  arrest,  was  a  policeman  of  the  city  of  Kalamazoo, 
and  claims  to  have  arrested  plaintiff,  because  she  was  a  street- 
walker. 

It  appears  that  plaintiff  lived  on  Kalamazoo  Avenue  East, 
and  some  time  in  the  forepart  of  August,  1888,  went  from  her 
own  home  to  a  sister's,  living  on  the  corner  of  Church  and 
Eleanor  streets,  in  the  city.  There  she  met  a  younger  sister, 
and  the  two  went  down  into  the  city  upon  the  main  street; 
called  into  the  Watkins  House  closets;  and  after  plaintiff  had 
shown  the  younger  sister,  who  had  no  acquaintances  in  the 
city,  around  the  city  for  a  time,  the  two  went  together  back  to 
the  home  of  the  sister,  when  plaintiff  started  to  return  to  her 
home,  and  in  doing  so  she  again  passed  the  Watkins  House, 
but  on  the  opposite  side  of  the  street.  After  having  gone  some 
little  distance  from  there  towards  her  own  home,  she  heard 
some  one  following  her  on  the  walk.  She  hastened  her  speed, 
but  when  near  the  railroad  crossing,  Mr.  Verberg,  the  defend- 
ant, walked  up  to  her  side,  and  asked  where  she  was  going. 
She  told  him  she  was  not  going  very  far,  and  then  he  wanted 
to  know  where  she  lived.  To  this  plaintiff  responded  that  she 
did  not  know  as  that  made  any  difference  to  him.  Defendant 
then  asked  what  her  name  was.  She  told  him  that  did  not 
make  any  difference  to  him,  and  that  she  was  attending  to  her 
own  business.  Defendant  continued  to  walk  with  her  until 
she  got  to  her  own  door,  and  she  then  told  him  that  she  lived 
there.  Plaintiff  then  told  him  he  was  not  much  of  a  gentle- 
man to  be  following  her  home,  when  he  said  not  to  give  him 
any  more  sauce,  or  he  would  take  her  and  run  h«r  in.  Plain- 
tiff then  says:  "  I  told  him  I  had  not  done  anything  to  be  run 
in  for;  that  I  did  not  know  what  he  could  run  me  in  for;  I 
guessed  I  had  not  done  anything  out  of  the  way;  and  so  he 
took  hold  of  me,  and  took  me  up  town.  When  he  got  up  to 
the  corner  of  Water  Street,  I  told  him  I  was  not  going  any 


Dec.  1889.]  Pinkerton  v.  VERBERa.  476 

farther  with  him,  and  he  got  hold  of  me,  and  tore  my  drees 
pretty  nearly  all  off  of  me,  and  tried  to  make  me  walk,  and 
blew  a  whistle,  and  Mr.  Warren,  who  was  across  the  street, 
came  over,  and  asked  him  what  he  arrested  me  for,  and  he 
said  he  had  made  up  his  mind  that  he  would  not  take  any 
more  of  my  sauce,  and  when  they  got  upon  the  corner  they 
stopped  there,  and  Mr.  Warren  told  him  he  knew  me;  that  I 
was  a  married  lady.  They  went  out  to  one  side,  and  had  a 
talk,  and  Mr.  Warren  said:  'You  can  do  as  you  have  a  mind 
to;  but  I  don't  think  you  had  better  lock  her  up.'  Mr.  War- 
ren walked  down  Main  Street,  and  Mr.  Verberg  said  I  could 
go  home  if  I  wanted  to;  but  if  he  ever  caught  me  out  again  as 
late  as  that,  he  would  take  me  and  lock  me  up.  It  was  then 
about  half-past  ten  o'clock,  and  I  went  home." 

Witness  further  stated  that  defendant  took  hold  of  her  arm 
at  and  in  front  of  her  own  house,  and  pulled  her  along  as  far 
as  the  railroad,  and  as  far  as  Water  Street,  when  he  tore  her 
clothes  because  she  would  go  no  farther. 

Defendant  gave  his  version  of  the  affair,  on  his  direct  exam- 
ination by  his  own  counsel,  as  follows:  "  I  saw  her  on  this 
particular  night  by  the  Watkins  House,  with  three  other 
women,  and  they  all  went  into  the  house.  I  slipped  into  the 
office  of  the  Watkins  House.  They  stayed  in  there  a  few  min- 
utes, and  came  out,  and  went  up  as  far  as  Rose  Street.  They 
crossed  over,  and  she  came  down  the  street  alone.  She  went 
east  on  Kalamazoo  Avenue.  I  walked  down  that  way  to  see 
what  was  going  to  be  done.  I  believed  she  was  plying  her 
vocation  as  a  prostitute.  She  walked  quite  fast.  I  walked 
down  to  the  Grand  Rapids  and  Indiana  railroad,  caugtit  up  to 
her,  and  asked  where  she  lived,  and  what  her  name  was. 
She  said  it  was  none  of  my  business.  I  said:  *I  have  asked 
you  a  civil  question,  and  I  would  like  to  have  you  answer  it.' 
She  said:  '  I  don't  have  to  answer  any  questions  from  you.* 
I  said:  '  Well,  I  have  had  orders  to  that  effect,  to  make  these 
street-walkers  get  off  the  street,  or  lock  them  up.'  By  this 
time  she  had  got  in  front  of  her  own  house.  I  did  n't  know 
at  that  time  that  she  lived  there.  She  said:  '  I  dare  you  to 
arrest  me.'  She  said  I  had  no  business  down  there;  I  had  no 
business  to  follow  her;  she  was  attending  to  her  own  business, 
and  I  had  to  attend  to  mine.  She  dared  me  to  lock  her  up, 
to  arrest  her.  At  first  I  started  away.  She  hallooed  after 
me:  'Will  dare  you  to  arrest  me.'  I  came  back  and  said: 
*  Come  on;  if  you  want  to  go  to  jail,  I  can  take  you  there.* 
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So  we  walked  up  as  far  as  P'  ^kinson's  hardware-store,  and 
ehe  stopped,  and  I  sa^'s:  'Come  on;  don't  stop  here.'  She 
walked  along  then,^and  right  in  front  of  the  restaurant,  be- 
tween the  alley  and  back  of  McDonald's  drug-store,  she  threw 
herself  right  down  on  the  sidewalk,  and  I  asked  her  to  get  up, 
two  or  three  times.  She  refused  to  do  it.  I  thought,  by  the 
way  she  acted  and  talked,  she  had  been  drinking.  I  did  n't 
see  any  one  around  close  by.  I  did  n't  want  to  have  no  regular 
wrestle  there,  so  I  blew  my  whistle,  and  Mr.  Warren  came  up, 
and  assisted  me  in  getting  her  up.  When  we  got  her  up  by 
the  corner  of  Main  and  Rose  streets,  she  said,  if  we  would  not 
lock  her  up,  she  would  go  home,  and  she  awfully  hated  to  be 
locked  up,  —  begged  in  that  way.  I  spoke  to  Mr.  Warren  a 
few  minutes,  and  finally  told  her  if  she  would  go  home,  I 
would  let  her  go  to-night,  and  if  I  caught  her  out  again  I  would 
lock  her  up,  as  late  as  that."  Witness  further  testified  that 
he  did  not  know  that  he  tore  any  of  her  clothing. 

It  will  be  noticed  that  there  is  but  little  difference  in  the 
versions  given  by  the  parties  to  the  controversy  as  to  what 
took  place  on  that  occasion.  The  court,  in  his  charge  to  the 
jury,  stated:  — 

"The  defendant  claims  that  he  had  a  right  to  arrest  the 
plaintifi"  because  he  was  at  the  time  of  making  the  arrest  a 
policeman  of  the  city  of  Kalamazoo,  and  that  at  the  time  of 
the  arrest  the  plaintifi"  was  engaged  in  the  commission  of  an 
ofiense  against  the  law. 

"The  charter  and  ordinances  of  the  city  of  Kalamazoo  pro- 
vide that  policemen  shall  have  authority  to  arrest,  without 
warrant,  all  persons  who  shall,  in  their  presence,  be  guilty  of 
any  ofifense,  misdemeanor,  or  breach  of  the  peace,  or  who 
shall,  in  their  presence,  be  guilty  of  any  disorderly  conduct 
for  punishment  of  which  a  warrant  could  lawfully  issue.  Dis- 
orderly conduct  for  which  an  arrest  might  be  made  without 
a  warrant,  if  committed  in  the  presence  of  the  ofiicer,  would 
include  what  is  commonly  termed  'street- walking.'  That  is 
the  offense  of  a  common  prostitute  offering  herself  for  sale 
upon  the  streets  at  unusual  or  unseasonable  hours,  endeavor- 
ing to  induce  men  to  follow  her  for  the  purpose  of  prostitu- 
tion; and  in  case  such  an  offense  is  committed  in  the  presence 
of  an  officer,  a  policeman  has  not  only  the  authority,  but  it  is 
also  made  his  duty,  to  arrest  the  person  so  offending.  So,  in 
order  to  determine  whether  the  defendant  had  the  right  to 
make  the  arrest  complained  of  in  this  case,  it  will  be  neces- 
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sary  for  you  to  inquire  and  determine  whether  the  plaintiff 
was  at  the  time  of  the  arrest  engaged  in  the  commission  of 
any  offense,  or  whether  the  defendant  had  any  reasonable 
ground  for  believing  she  was. 

"If  you  should  find  that  at  the  time  she  was  arrested  by 
defendant  she  was  conducting  herself  in  an  orderly  manner, 
not  committing  any  breach  of  the  peace,  or  disorderly  con- 
duct, or  offense  against  the  law,  and  that  the  defendant  had 
no  reason  to  believe  she  was,  then  the  defendant  had  no  right 
or  authority  to  arrest  her,  and  the  plaintiff  would  be  entitled  . 
to  a  verdict;  and  in  such  a  case  it  makes  no  difference  what 
her  past  history  may  have  been,  nor  what  her  character  was, 
BO  far  as  any  justification  of  the  defendant  was  concerned. 
But  if  you  find,  from  the  evidence  in  the  case,  that  at  the 
time  of  the  arrest  the  plaintiff  was  a  woman  of  unchaste 
character,  and  was  upon  the  street  engaged  in  street-walk- 
ing,— that  is,  if  she  was  upon  the  street  for  the  purpose  of 
attracting  attention,  and  inducing  men  to  follow  her  for  pur- 
poses of  prostitution,  —  then  the  plaintiff  is  not  entitled  to  re- 
cover, and  your  verdict  should  be  for  the  defendant,  unless 
you  find  thai  defendant  used  unnecessary  force  and  violence 
in  making  the  arrest. 

"Or  if  you  find,  from  the  evidence  in  the  case,  that  the 
plaintiff  was  at  the  time  of  her  arrest  by  the  defendant  an 
unchaste  woman,  and  known  by  the  defendant  to  be  so;  and 
if  you  also  find  that  she  had  at  that  time  the  reputation  of 
beii^  a  common  prostitute,  whether  that  reputation  was  de- 
served or  undeserved,  and  that  this  reputation  was  known  to 
defendant;  and  if  you  further  find  that  she  was  at  that  time 
upon  the  public  streets,  at  such  an  hour  and  under  such  cir- 
cumstances—  if  her  conduct  was  such  —  that  the  defendant 
had  reason  to  believe  that  she  was  engaged  in  street-walk- 
ing,— then,  whether  she  was  so  engaged  in  street-walking  or 
not,  the  defendant  would  be  justified  in  making  the  arrest, 
and  unless  you  find  he  used  unnecessary  force  and  violence 
in  making  the  arrest,  your  verdict  should  be  for  the  defend- 
ant. The  question,  as  I  have  already  indicated  to  you,  is  not 
altogether  whether  the  plaintiff  was  already  engaged  in  street- 
walking,  but  whether  the  defendant  had  reasonable  ground 
to  believe  she  was,  and  made  the  arrest  upon  such  ground. 
If  he  had  reasonable  ground  to  believe  that  she  was  engaged 
in  street-walking,  and  made  the  arrest  on  such  ground,  then 
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defendant  would  not  be  liable,  although,  as  a  matter  of  fact, 
the  plaintiff  was  in  the  streets  for  a  legal  purpose." 

In  Older  to  better  understand  the  force  and  effect  of  this 
charge,  it  will  be  necessary  to  consider  the  evidence,  to  some 
extent,  that  the  court  permitted  the  defendant  to  introduce. 
While  the  plaintiff  was  on  the  stand  as  a  witness  in  her 
direct  case,  the  counsel  for  the  defendant  was  permitted, 
under  objection  of  plaintiff's  counsel,  to  ask  her:  "Your 
husband  had  you  arrested  the  other  day  for  assault  and  bat- 
tery?" 

It  appears  that  this  arrest  was  made  after  the  time  of  the 
assault  claimed  to  have  been  made  in  the  present  case,  and 
the  witness  testified  that  she  had  never  been  arrested  in  her 
life,  until  the  time  when  the  defendant  arrested  her.  In  an- 
swer to  the  question  propounded,  she  stated  that  her  hus- 
band did  cause  her  arrest  for  assault  and  battery.  Witness 
was  further  asked,  if,  upon  one  occasion,  officers  Warren  and 
Verberg  did  not  call  upon  her  one  night,  and  find  her  in  bed 
with  one  Charles  Vose.  Plaintiff  denied  this,  and  claimed 
that  she  had  a  room  there,  and  worked  for  Charles  Vose,  and 
his  father  and  mother,  in  their  restaurant.  It  appears  that 
several  years  before  this  arrest,  plaintiff's  husband  had  been 
arrested,  and  convicted,  and  sent  to  state  prison  for  some 
offense,  but  had  recently  returned.  The  plaintiff  and  he 
were  then  living  together. 

The  defendant,  while  on  the  stand  as  a  witness,  was  per- 
mitted to  testify  that  about  a  year  previous  he  and  another 
policeman  visited  the  Gale  Block,  in  which  was  the  Vose 
restaurant,  and  there  knocked  on  the  door;  that  Mr.  Vose 
came  to  the  door,  and  being  asked  who  was  in  there  with  him, 
answered  that  it  was  his  wife;  that  he  had  also  seen  the  plain- 
tiff a  great  many  times  on  the  street  at  from  ten  to  twelve 
o'clock,  and  that  she  did  not  seem  to  be  doing  any  business, 
but  just  walking  the  street. 

Plaintiff  was  recalled  by  the  defense,  and  testified  that  she 
was  never  put  out  of  the  Gale  Block  in  consequence  of  living 
with  Mr.  Vose;  that  he  did  not  live  there  with  her;  that  he 
had  a  room  there,  and  she  had  a  room,  and  a  good  many 
others  had  rooms  there;  that  Mr.  Miller,  the  janitor  of  the 
building,  never  told  her  to  move  out  in  consequence  of  the 
manner  in  which  she  conducted  herself.  Mr.  Miller  was  then 
called  by  the  defendant,  and  testified  that  plaintiff  had  rooms 
there;  that  he  served  papers  to  get  Vose  out,  but  was  not 
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acquainted  with  the  reputation  of  the  plaintiff  at  that  time; 
that  he  saw  a  man  in  there  one  night,  but  could  not  see  if 
there  was  anything  wrong;  that  it  might  have  been  Mr.  Vose, 
as  he  told  hira  they  were  going  to  be  married  in  about  a  wt3ek. 
Witness  testified  that  he  saw  men  go  into  the  big  hall  door, 
but  could  not  say  whether  the  room  where  they  went  was 
occupied  by  her. 

Mr.  Warren  was  also  called,  and  testified  to  seeing  plaintiff 
in  bed  with  Vose.  Other  testimony  of  like  character  was  also 
given  by  defendant,  under  objection  of  counsel  for  the  plaintiff. 
Defendant  also  gave  evidence  of  the  general  reputation  of  the 
plaintiff  as  a  common  prostitute.  Plaintiff  denied  all  the 
specific  acts  of  lewdness  to  prove  which  such  witnesses  were 
called. 

At  the  close  of  the  testimony,  the  counsel  for  plaintiff  asked 
the  court  to  instruct  the  jury:  — 

"  1.  If  the  jury  shall  find  that  the  plaintiff,  at  the  time  she 
was  arrested  by  the  defendant,  was  conducting  herself  in  an 
orderly  manner,  and  not  committing  any  breach  of  the  peace, 
then  the  defendant  had  no  right  or  authority  to  arrest  her. 

"2.  No  officer  is  justified  in  making  an  arrest  without  a 
warrant,  when  the  person  whom  he  arrests  is  peaceable,  and 
not  engaged  in  open  violence;  as,  for  example,  by  fighting, 
engaging  in  a  riot,  or  about  to  escape  after  committing  a 
felony. 

*'  3.  The  law  does  not  look  with  favor  on  arrests  made  with- 
out a  warrant,  and  an  arrest  without  a  warrant  cannot  be 
justified  if  the  person  arrested  was  not  engaged  in  a  breach 
of  the  peace;  as,  for  example,  in  fighting,  or  in  a  riot,  or 
about  to  escape  after  having  committed  a  felony. 

"4.  If  the  jury  shall  find  that  the  plaintiff  was,  at  the 
time  she  was  arrested,  walking  on  the  street,  without  molest- 
ing any  one,  then  she  was  not  committing  any  act  that  would 
justify  the  defendant  in  arresting  her  without  a  warrant,  and 
his  act  in  arresting  her  was  unjustifiable,  and  the  burden  is 
on  him  to  justify  the  act. 

"  5.  If  the  jury  shall  find  from  the  evidence  that  the  plain- 
tiff, at  the  time  of  her  arrest,  was  walking  on  the  street  in  a 
lawful  manner,  then  the  jury  would  be  warranted  in  going  be- 
yond actual  damages,  and  giving  the  plaintiff  a  further  sum 
as  exemplary  damages." 

These  instructions  the  court  refused. 

It  is  insisted  here  that  the  arrest  was  legal,  and  within  the 
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authority  of  the  officer,  under  the  provisions  of  section  3  of 
chapter  14  of  the  charter  of  the  city  of  Kalamazoo.  This 
section  is  as  follows:  — 

"Sec.  3.  The  marshal  and  police  shall  have  and  exercise, 
within  said  city,  all  the  power  given  by  law  to  constables  for 
the  preservatioa  of  the  peace  and  to  apprehend  and  arrest 
offenders  against  the  laws  of  the  state.  They  shall  have  the 
power  to  enter  any  disorderly  or  gaming  house,  or  dwelling- 
heuse,  or  any  other  building  where  a  felon  is  known  to  be 
secreted  or  harbored,  or  where  any  person  is  who  has  com- 
mitted any  breach  of  the  peace,  or  where  any  felony  or  breach 
of  the  peace  has  been  committed. 

"It  shall  be  the  duty  of  the  said  marshal  and  police,  and 
they  are  hereby  fully  authorized,  to  suppress  all  riots,  disturb- 
ances, and  breaches  of  the  peace;  to  arrest,  upon  view,  all 
persons  fleeing  from  justice;  to  apprehend,  upon  view,  any  per- 
son found  in  the  act  of  committing  any  offense  against  the 
laws  of  the  state;  and  to  take  such  persons  before  the  proper 
officer  or  magistrate,  to  be  dealt  with  according  to  law;  to 
make  complaints  before  the  proper  officer  or  magistrate  of  any 
person  known  or  believed  by  them  to  be  guilty  of  crime  or 
having  violated  any  ordinance  or  regulation  of  said  city;  and 
to  serve  all  process,  writs,  and  warrants  that  may  be  delivered 
to  them  for  that  purpose, or  that  may  be  required  in  any  pros- 
ecution for  the  violation  of  any  ordinance  or  regulation  of 
said  city 

"  In  prosecutions  under  any  city  ordinance  or  regulation  of 
said  city,  the  marshal  and  regular  police  thereof  shall  have 
the  same  powers  and  shall  perform  the  same  duties  as  are 
given  to  and  performed  by  constables  under  the  laws  of  the 
state;  and,  generally,  they  shall  perform  all  such  duties  per- 
taining to  their  respective  offices  as  may  be  required  by  the 
city  council." 

It  is  claimed  further,  by  counsel  for  defendant,  that  the 
question  whether  the  plaintifl"  was  at  the  time  of  the  arrest 
engaged  in  street-walking  or  not,  or  whether  the  defendant 
had  reasonable  grounds  to  suppose  that  she  was,  was  a  ques- 
tion for  the  jury,  and,  as  such,  was  properly  submitted  to 
them;  that  it  appears  from  the  record  the  officer  well  knew 
the  reputation  of  the  appellant,  and  that  she  was  a  common 
prostitute;  and,  judging  from  her  actions,  the  unseasonable 
time  of  the  night,  and  the  suspicious  quarter  of  the  city,  it 
cannot  be  said  the  officer  acted  arbitrarily,  or  without  good 
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and  reasonable  grounds  for  assuming  and  believing  that  the 
appellant  was  then  and  thereon  the  public  streets  plying  her 
vocation  as  a  common  prostitute.  Counsel  states  as  a  further 
proposition  that,  *'  assuming  it  to  have  been  true  that  the  de- 
fendant acted  upon  an  uncertainty,  but  had  good  and  reason- 
able cause  to  believe  that  the  plaintiflf  was  conducting  herself 
unlawfully  and  in  a  disorderly  manner,  and  did  so  believe,  he 
would  still  be  justified  in  making  the  arrest  in  the  manner 
that  he  did." 

It  is  not  claimed  that  the  defendant  had  a  warrant  for  the 
arrest  of  the  plaintiff  at  the  time  he  took  her  into  custody 
and  started  to  convey  her  to  the  jail,  and  it  appears  that  no 
warrant  had  ever  been  issued  for  the  plaintiff's  arrest  for  that 
or  any  other  offense.  From  the  whole  record,  it  appears  that 
the  only  excuse  offered  by  the  defendant  for  the  arrest  on 
that  night  was,  that  he  had  heard  her  reputation  as  a  common 
prostitute  discussed  by  the  police-officers  of  the  city,  and  some 
others;  had  made  up  his  mind  that  she  was  such;  and  had 
seen  her  frequently  on  the  streets,  sometimes  at  unseasonable 
hours,  and  at  one  time  found  her  in  bed  with  a  Mr.  Vose. 

This  is  about  the  substance  of  the  reasons  given  by  him 
which  led  him  on  that  night  to  believe  she  was  on  the  stree> 
plying  her  vocation  as  a  common  prostitute.  All  he  had  seen 
that  night  was,  that  the  plaintiff  was  down  on  Main  Street, 
went  into  the  Watkins  House  with  three  other  women,  and 
from  there  up  the  street  for  a  distance,  and  turning,  walked 
towards  her  own  home.  He  does  not  testify  nor  claim  that 
he  saw  her  talking  with  any  man,  or  that  she  accosted  any 
man,  or  did  anything  more  than  walk  along  a  public  street 
towards  her  own  home,  as  any  decent  or  well-behaved  lady 
might  have  done.  She  was  even  hurrying  forward  faster  when 
she  heard  the  defendant's  footsteps  rapidly  approaching  her  as 
if  to  overtake  her.  When  he  had  overtaken  her,  he  asked  her 
name  and  where  she  lived,  and  kept  pace  with  her  until  she 
arrived  opposite  her  own  door.  He  was  not  successful  in  find- 
ing out  her  name,  and  claims  the  plaintiff  told  him  it  was 
none  of  his  business.  He  started  and  walked  away  from  her 
for  a  little  distance,  according  to  his  own  testimony,  when  she 
told  him,  or  hallooed  at  him,  as  he  says,  and  dared  him  to  ar- 
rest her,  when  he  turned  and  said:  "If  you  want  to  go  to 
jail,  I  can  take  you  there."  He  then  made  the  arrest.  Can 
anything  be  more  certain,  even  from  the  defendant's  own  tes- 
timony, than  that  the  arrest  was  made  because,  as  plaintiflf 
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says,  she  gave  him  some  sauce,  or  as  defendant  says,  she 
dared  him  to  arrest  her?  He  knew  as  well  when  he  started 
to  leave  her  whether  she  was  on  the  street  plying  her  vocation 
as  a  common  prostitute,  as  he  did  when  he  made  the  arrest; 
and  yet  he  turned  away  to  leave,  and  only  made  the  arrest 
when  she  dared  him  to  make  it. 

If  persons  can  be  restrained  of  their  liberty,  and  assaulted 
and  imprisoned,  under  such  circumstances,  without  com- 
plaint or  warrant,  then  there  is  no  limit  to  the  power  of  a  police- 
officer.  Personal  liberty,  which  is  guaranteed  to  every  citizen 
under  our  constitution  and  laws,  consists  of  the  right  of  locomo- 
tion,—  to  go  where  one  pleases,  and  when,  and  to  do  that  which 
may  lead  to  one's  business  or  pleasure,  only  so  far  restrained  as 
the  rights  of  others  may  make  it  necessary  for  the  welfare  of 
all  other  citizens.  One  may  travel  along  the  public  highways 
or  in  public  places,  and  while  conducting  themselves  in  a  de- 
cent and  orderly  manner,  disturbing  no  other,  and  interfering 
with  the  rights  of  no  other  citizens  there,  they  will  be  pro- 
tected under  the  law,  not  only  in  their  persons,  but  in  their 
safe  conduct.  The  constitution  and  the  laws  are  framed  for 
tht  public  good  and  the  protection  of  all  citizens,  from  the 
highest  to  the  lowest;  and  no  one  may  be  restrained  of  his 
liberty,  unless  he  has  trangressed  some  law.  Any  law  which 
would  place  the  keeping  and  safe  conduct  of  another  in  the 
hands  of  even  a  conservator  of  the  peace,  unless  for  some 
breach  of  the  peace  committed  in  his  presence,  or  upon  sus- 
picion of  felony,  would  be  most  oppressive  and  unjust,  and 
destroy  all  the  rights  which  our  constitution  guarantees. 
These  are  rights  which  existed  long  before  our  constitution, 
and  we  have  taken  just  pride  in  their  maintenance,  making 
them  a  part  of  the  fundamental  law  of  the  land.  Whatever 
the  charter  and  ordinances  of  the  city  of  Kalamazoo  may  pro- 
vide, no  police-officer  or  other  conservator  of  the  peace  can 
constitutionally  be  clothed  with  such  power  as  was  attempted 
to  be  exercised  here.  No  disorderly  conduct;  no  breach  of 
the  peace  committed  in  the  presence  of  the  officer;  no  suspi- 
cion of  felony,  —  and  yet,  under  the  charge  of  the  court,  which 
counsel  seeks  to  maintain  here,  a  woman  may,  simply  upon 
suspicion  that  she  may  commit  an  act  which  at  most  would 
only  amount  to  a  misdemeanor,  be  assaulted  and  imprisoned, 
if  the  officer  has  good  reason  to  believe,  and  does  believe,  that 
she  is  plying  her  vocation  in  such  a  manner  that  it  will  result 
in  an  offense. 
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No  more  dangerous  doctrine  could  be  laid  down.  It  is  a 
doctrine  which,  if  upheld,  would  place  even  the  most  respect- 
able lady  in  the  land  under  the  surveillance  of  policemen, 
and  give  them  authority  to  arrest  and  imprison  upon  mere 
suspicion  of  an  offense,  however  insignificant;  and  if  carried 
to  the  extent  contained  in  the  charge  of  the  circuit  judge,  it 
would  not  matter  how  undeserved  the  bad  character  or  repu- 
tation of  such  person  might  be.  If  idle  gossip  is  once  set 
afloat  reflecting  upon  the  character  and  reputation  of  the  most 
virtuous  woman,  and  that  gossip  once  comes  to  the  ears  of  the 
police-oflicer,  he  may  act  upon  it,  and  be  led  to  believe  that 
the  woman  is  upon  the  street  intending  to  piy  her  vocation  as 
a  street-walker  or  commmon  prostitute,  and  at  once,  without 
the  formality  of  complaint  or  warrant,  place  her  under  arrest, 
and  convey  her  to  jail.  The  law  has  more  regard  for  the 
liberty  of  the  citizen,  and  there  is  a  more  decent  and  orderly 
manner  of  enforcing  the  law  for  the  public  good.  The  officer 
had  no  right  to  arrest  the  plaintiff,  without  warrant,  upon 
mere  suspicion  that  she  was  upon  the  street  for  the  purpose 
of  plying  her  vocation  as  a  common  prostitute,  even  under 
the  provisions  of  the  city  ordinance  above  cited.  Our  statute 
gives  no  such  right,  and  at  the  common  law  no  such  right  ex- 
isted. Suspicion  that  a  party  has  on  a  former  occasion  com- 
mitted a  misdemeanor  is  no  justification  for  giving  him  in 
charge  of  a  constable,  without  a  justice's  warrant;  and  there 
is  no  distinction  in  this  respect  between  one  kind  of  misde- 
meanor and  another:  1  Archbold's  Grim.  Pr.  &  Pi.  102,  note 
1;  2  Hale  P.  C.  89. 

An  arrest  for  misdemeanor,  without  a  warrant,  by  one  who 
does  not  see  the  offense  committed,  is  illegal.  In  People  v. 
Pratt,  22  Hun,  300,  it  was  held  that  an  officer  had  no  author- 
ity to  arrest,  without  warrant,  a  common  prostitute,  unless 
disorderly  conduct  is  committed  in  his  presence.  It  is  true 
that  an  officer,  as  a  conservator  of  the  peace,  may  arrest 
etreet-walkers  or  common  prostitutes  who  are  on  the  street 
plying  their  vocation;  but  a  mere  suspicion  that  they  are  do- 
ing so,  where  there  is  no  act  indicating  that  the  party  is  there 
for  that  purpose,  will  not  justify  the  arrest  without  warrant. 
In  Sarah  Way's  Case,  41  Mich.  304,  Mr.  Justice  Campbell, 
speaking  upon  the  subject  of  arrest  without  warrant,  says: 
"It  must  not  be  forgotten  that  there  can  be  no  arrest  without 
due  process  of  law.  An  arrest  without  warrant  has  never  been 
lawful,  except  in  those  cases  where  the  public  security  re- 


484  PiNKERTON  V.  Verbeeo.  [Micb. 

quires  it,  and  this  has  only  been  recognized  in  felony,  and  in 
breaches  of  the  peace  committed  in  presence  of  the  officer: 
Quinn  v.  Heisel,  40  Mich.  576,  and  Drennan  v.  People,  10  Mich. 
169." 

The  court  was  error  in  that  portion  of  his  charge  relative  to 
the  defendant's  acting  upon  his  information  and  belief  that 
the  plaintiflf  was  a  common  prostitute,  as  a  justification  for  the 
arrest  without  warrant.  The  court  was  also  in  error  in  refus- 
ing to  give  the  plaintiflf 's  requests  to  charge.  Each  request 
stated  the  law  correctly  as  applied  to  this  case,  and  should 
have  been  given.  The  court  was  also  in  error  in  permitting 
defendant  to  introduce  evidence  of  specific  acts  of  lewdness  on 
the  part  of  plaintiff.  On  such  a  trial,  it  could  not  be  expected 
that  a  party  so  attacked  could  be  prepared  to  meet  every  issue 
so  made. 

The  judgment  must  be  set  aside,  with  costs,  and  a  new  trial 
ordered.  

Arrest  MrrrHOur  a  Warrant,  —  Municipal  police-oflScera  may  arrest  per- 
sons without  warrant  who  violate  the  law  in  their  presence:  Veneman  v. 
Jones,  118  Ind.  41;  10  Am.  St.  Rep.  100;  but  if  they  make  arrests  under  any 
other  circumstances,  they  do  so  at  their  peril:  Leighionv.  Hall,  31  111.  108;  83 
Am.  Dec.  205.  As  to  the  arrest  of  street-walkers  and  suspicious  characters 
without  warrant  when  they  are  found  going  about  at  night,  see  note  to 
Roberta  v.  State,  65  Am.  Dec.  104. 
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Bullitt  v,  Farrae. 

[42  Minnesota,  8.] 

Fbaitd  —  Falsb  Representation  of  Knowledge.  —  Where  a  party  makes 
an  untrue  representation  of  a  material  fact  aa  of  his  own  knowledge, 
not  knowing  whether  it  is  true  or  false,  it  is  a  fraud.  An  unqualified 
affirmation  amounts  to  an  affirmation  as  of  one's  own  knowledge,  and 
makes  the  fraud  as  great  as  if  the  party  knew  his  statement  to  be  false. 

Fbaud  —  False  Representation  op  Knowledge.  —  Fraudulent  intent  in 
an  action  of  deceit  may  be  established  by  proof  of  a  statement  made  a« 
of  the  party's  own  knowledge,  which  is  false,  provided  the  statement  U 
not  merely  matter  of  opinion,  estimate,  or  judgment,  bnt  is  susceptible 
of  actual  knowledge.  In  such  case  it  is  not  necessary  to  prove  an  actual 
intent  to  deceive. 

Fraud  —  Representations  without  Knowledge. — Whether  representa- 
tions are  made  innocently  or  knowingly,  they  operate  equally  as  a  fraud 
upon  a  party  who  relies  upon  them  in  ignorance  of  the  facts,  provided 
they  are  false,  and  made  unqualifiedly  as  of  the  party's  own  knowledge. 

Rogers,  Hadley,  and  Selmes,  for  the  appellant. 

Henry  C.  James,  for  the  respondent. 

Collins,  J.  Action  to  recover  damages  for  deceit  in  the 
sale  of  a  city  lot.  As  claimed  by  plaintiff,  the  deceit  con- 
eisted  in  false  and  fraudulent  statements  and  representations 
made  by  the  defendant — who  made  the  sale  as  the  agent  or 
broker  of  another  person  —  as  to  tlie  grade  of  the  lot.  The 
plaintiff  obtained  a  verdict,  and  his  appeal  is  from  an  order 
granting  defendant's  motion  for  a  new  trial.  There  is  noth- 
ing in  the  record  tending  to  indicate  that  the  court  below  did 
not  consider  each  of  the  grounds  urged  in  defendant's  motion, 
viz.,  that  the  verdict  was  not  justified  by  the  evidence,  and 
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that  error  in  law  occurred  npon  the  trial,  which  was  duly  ex- 
cepted to;  but  it  seems  evident  that  a  new  trial  was  granted 
because  the  court  was  of  the  opinion  that  it  had  erred  in  refus- 
ing to  charge  the  jury,  upon  defendant's  request,  as  follows: 
"  1.  In  order  to  entitle  the  plaintiff  to  recover  in  this  action, 
you  must  find  that  the  defendant  made  to  the  plaintiff  the 
representations  alleged  in  the  complaint,  and  that  at  the  time 
of  making  such  representations  the  defendant  knew  they  were 
false,  or  having  no  knowledge  of  their  truth  or  falsity,  he  did 
not  believe  them  to  be  true,  or  that,  having  no  knowledge  of 
their  truth  or  falsity,  he  yet  represented  them  to  be  true  of  his 
own  knowledge." 

It  will  be  seen,  upon  an  examination  of  Humphrey  v.  Mer- 
riavi,  32  Minn.  197,  that  the  principal  portion  of  this  request 
was  taken  bodily  from  the  opinion  in  that  case,  which,  on  the 
facts,  was  wholly  different  from  the  one  at  bar.  There  the  de- 
ceit consisted,  as  claimed  by  plaintiff,  in  false  and  fraudulent 
representations  made  by  defendant's  agent,  making  the  sale 
of  mining  stock,  as  to  the  value,  condition,  and  productive- 
ness of  a  mine,  and  as  to  the  company's  indebtedness.  From 
the  plaintiff's  own  showing,  the  agent  had  never  been  at  the 
mine,  and  hence  had  no  personal  knowledge  of  its  character 
or  condition,  but  made  his  statements  from  reports  received 
and  information  derived  from  others,  all  of  which  was  known 
by  the  plaintiff.  The  testimony,  in  the  judgment  of  the 
court,  entirely  failed  to  show  that  this  agent  knew  the  repre- 
sentations to  be  false,  or  that  he  did  not  honestly  believe  them 
to  be  true,  or  that  he  misstated  the  extent  or  sources  of  his 
information.  Under  such  a  showing  it  was  held  that  the 
plaintiff  could  not  recover.  Here,  however,  according  to  the 
allegations  of  the  complaint,  the  deceit  consisted  of  positive 
and  unqualified  statements  made  by  the  defendant,  amount- 
ing almost  to  a  warranty  that  the  lot  in  question  was  not 
more  than  seven  feet  below  street  grade  in  front,  and  was 
above  said  grade  in  the  rear;  and  the  plaintiff's  proofs  tended 
to  support  the  unequivocal  allegation  of  his  complaint  on  this 
point. 

So  far  as  the  rules  of  law  laid  down  in  Humphrey  v.  Mer- 
riam,  32  Minn.  197,  were  pertinent  to  the  facts  then  in  hand, 
they  were  correctly  stated;  but  the  one  bearing  upon  the  case 
now  before  us  may  appear  somewhat  narrow  and  misleading 
when  applied  to  other  and  different  circumstances.  As  was 
said,  the  intent  to  deceive  must  exist,  and  must  be  proved,  in 
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every  case.  If  it  is  absent,  there  can  be  no  fraud.  In  this  caso 
the  defendant  claims  that  he  had  no  knowledge  of  the  facta, 
and  there  was  no  testimony  indicating  that  he  had.  There- 
fore he  did  not  know  his  statements —  assuming  them  to  have 
been  made  as  contended  by  plaintiff — to  be  false;  nor  was  it 
shown  that  he  did  not  believe  them  to  be  true,  save  as  this 
might  be  inferred  from  the  fact  that  he  seems  to  have  had  no 
knowledge  upon  the  subject.  But,  under  the  circumstances 
of  this  case,  and  from  the  plaintiff's  testimony  as  to  what  was 
said  by  defendant  when  plaintiff  bought  the  lot,  which  is  con- 
sidered by  us  as  a  positive  and  unequivocal  assertion  in  regard 
to  the  grade  made  as  of  the  defendant's  own  knowledge,  the 
request  to  charge,  rejected  by  the  court,  which  included 
the  proposition  that,  having  no  knowledge  of  the  truth  or 
falsity  of  the  alleged  statements,  a  recovery  could  not  be  had 
unless  the  defendant  represented  the  statements  to  be  true  of 
his  own  knowledge,  might,  if  given,  have  misled  the  jury.  It 
might  have  been  understoood  as  prohibiting  a  recovery  unless 
it  appeared  that  defendant  had  unqualifiedly  declared  himself 
possessed  of  knowledge, —  had  asserted  in  so  many  words  that 
he  knew  his  statements  to  be  the  truth.  Positive  assertion  of 
knowledge  is  not  required.  If  a  man  makes  an  untrue  repre- 
sentation of  a  material  fact  as  of  his  own  knowledge,  not 
knowing  whether  it  be  true  or  false,  it  is  a  fraud.  The  false- 
hood is  intentional.  And  an  unqualified  aflBrmation  amounts 
to  an  affirmation  as  of  one's  own  knowledge:  Stone  v.  Denny^ 
4  Met.  151;  Wilder  v.  De  Cou,  18  Minn.  421,  470.  The 
fraud  is  as  great  as  if  the  party  knew  his  statement  to  be 
untrue.  It  is,  in  law,  a  willful  falsehood  for  a  man  to  assert 
as  of  his  own  knowledge  a  matter  of  which  he  has  no  knowl- 
edge: Kerr  on  Fraud  and  Mistake,  54.  A  charge  of  fraud- 
ulent intent  in  an  action  for  deceit  may  be  maintained  by 
proof  of  a  statement,  made  as  of  the  party's  own  knowledge, 
which  is  false,  provided  the  thing  stated  is  not  merely  a  mat- 
ter of  opinion,  estimate,  or  judgment,  but  is  susceptible  of 
actual  knowledge;  and  in  such  case  it  is  not  necessary  to 
make  proof  of  an  actual  intent  to  deceive:  Chatham  Furnace  Co. 
V.  Moffatt,  147  Mass.  403;  9  Am.  St.  Rep.  727,  and  cases  cited. 
If  the  false  representations  are  made  as  of  one's  own  knowl- 
edge, or  unqualifiedly,  being  such  as  might  and  did  mislead, 
they  are  unjustifiable  and  fraudulent:  Merriam  v.  Pine  City 
Lumber  Co.,  23  Minn.  314.  As  the  language  used  in  the  re- 
quest might  have  been  construed  by  the  jury  as  confining 
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fbem  to  a  consideration  of  statements  whereby  the  defendant 
expressly  represented  that  he  knew  the  grade  of  the  lot  (of 
■which  there  was  no  testimony),  and  eliminated  all  considera- 
tion of  affirmations  wherein  the  defendant,  without  asserting 
actual  knowledge  in  express  terms,  assumed  to  have  it  and  to 
speak  from  it,  or  intended  to  and  did  convey  the  impression 
that  he  had  actual  knowledge  of  the  truth,  though  con- 
scious that  he  had  not,  the  court  was  right  in  declining  so  to 
instruct  the  jury. 

Although  the  general  charge  might  have  been  more  explicit 
and  exact,  it  fairly  covered  the  law  applicable  to  the  testi- 
mony, and  no  part  of  it  was  erroneous.  Among  other  matters, 
the  court  said,  the  defendant  excepting,  that  if  the  jury  found 
from  the  evidence  that  the  statements  and  representations 
complained  of  were  made  as  claimed  by  plaintiff, —  that  is,  if 
they  wjre  positive  and  unequivocal  assertions  as  to  the  grade 
of  the  lot, — it  made  no  difference  whether  the  defendant  knew 
the  real  facts  or  not.  This  was  correct.  Whether  the  rep- 
resentations were  made  innocently  or  knowingly,  they  would 
equally  operate  as  a  fraud  upon  the  plaintiff,  provided  they 
were  made  unqualifiedly,  or  as  of  defendant's  own  knowledge: 
Merriam  v.  Pine  City  Lumber  Co.,  23  Minn.  314.  It  is  fraud- 
ulent to  affirm  what  is  false,  knowing  it  to  be  false.  It  is 
equally  as  fraudulent  to  affirm  what  is  false,  knowing  that 
the  affirmation  is  of  the  existence  of  a  fact  about  which  one 
is  in  entire  ignorance:   Wilder  v.  De  Cou,  18  Minn.  421. 

The  remaining  assignments  of  error  need  no  special  men- 
tion. 

Order  reversed. 

Fraxtd.  —  Falsb  Repbeskntations  as  to  matters  material  to  a  transaction, 
and  upon  which  the  party  to  whom  they  are  made  relies  to  his  damage,  con- 
stitute fraud,  although  the  falsity  of  the  statements  were  unknown  to  the 
party  making  them:  Woodruff  v.  Garner,  27  Ind.  4;  89  Am.  Dec.  477;  Fren- 
tel  V.  MUkr,  37  Ind.  1;  10  Am.  Rep.  62;  WfUaon  v.  Baker,  71  Tex.  739;  Bw 
terud  V.  Farrington,  36  Minn.  32a 
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Reisan  V.  MoTT. 

(42  Minnesota.,  49.J 

Malicious  Prosecution — Declarations  ok  Arresting  Officer  as  Evi- 
dence. —  In  aa  action  of  malicious  prosecution  for  arrest  without  prob* 
able  cause,  the  declarations  of  the  arresting  officer  are  inadmissible 
against  defendant,  in  the  absence  of  proof  that  the  latter  had  given  the 
former  instructions. 

Malicious  Prosecution  —  Malice  of  Principal  not  Imputable  from 
Knowledge  of  Agent.  —  In  an  action  for  malicious  prosecution,  actual 
malice  cannot  be  conclusively  presumed  or  legally  imputed  to  the  de- 
fendant as  principal,  from  the  knowledge  of  his  agent. 

Malicious  Prosecution  —  Principal  Acting  on  Knowledge  of  Agent. 
—  A  defendant  in  malicious  prosecution  is  not  liable  as  principal,  if,  act- 
ing on  knowledge  communicated  to  him  by  his  agent,  he  institutes  a 
criminal  prosecution,  in  good  faith,  with  due  caution,  believing  that  the 
offense  has  been  committed,  and  acting  upon  grounds  which  justify  that 
belief. 

In  Malicious  Prosecution,  Malice  is  a  question  of  fact  for  the  jury. 

Malicious  Prosecution  —  Condition  of  Family  as  Evidence.  —In  an 
action  of  malicious  prosecution,  the  condition  of  plaintiff's  family  is  in- 
admissible in  evidence  to  affect  the  amount  of  general  damages  to  be 
awarded. 

Malicious  Prosecution  —  Evidence  to  Show  Probable  Cause.  —  In  an 
action  of  malicious  prosecution  for  an  alleged  fraudulent  disposal  of 
mortgaged  property,  evidence  of  the  amount  of  property  owned  by  the 
plaintiff  is  admissible,  as  bearing  upon  the  question  whether  the  de- 
fendant had  reasonable  ground  to  believe  that  plaintiff  had  disposed  of 
the  mortgaged  property  with  intent  to  defraud. 

Chattel  Mortgage  —  Lien  for  Expense  in  Collecting.  —  Where  a 
chattel  mortgage  provides  that  the  mortgagee  may,  upon  default,  retain 
from  the  proceeds  of  the  sale  of  the  mortgaged  property  an  attorney's 
fee  and  such  other  expense  as  may  be  incurred,  he  may  charge  and  en- 
force the  necessary  expense  of  unsuccessful  efforts  to  take  possession  of 
the  property,  notwithstanding  a  tender  of  the  bare  debt  thereafter;  but 
the  attorney's  fees  cannot  be  collected,  unless  there  has  been  a  forecloB- 
nre. 

Phelps  and  Calkins,  for  the  appellant. 

P.  C.  Schmidt,  and  H.  Steenerson,  for  the  respondent. 

Dickinson,  J.  This  is  an  action  to  recover  damages  for  a 
criminal  prosecution  of  the  plaintiff,  instituted  by  the  defend- 
ant, Mott,  maliciously  and  without  probable  cause,  as  the 
plaintiff  claims.  The  oflFense  charged  by  the  defendant's  com- 
plaint in  the  criminal  proceeding  was  the  disposal  of  mort- 
gaged personal  property  contrary  to  the  provisions  of  our 
penal  statute  upon  that  subject.  For  the  purposes  of  the  pres- 
ent opinion,  the  following  may  be  considered  as  facts  occurring 
prior  to  the  commencement  of  this  action,  and  admitted  or 


490  Reis*an  v.  Mott.  [Minn. 

supported  by  the  evidence  in  this  case:  The  plaintiff  had 
executed  to  the  defendant  a  mortgage  upon  two  cattle  to  se- 
cure an  indebtedness  of  twenty-five  dollars,  of  which  ten  dol- 
lars was  afterwards  paid.  The  remainder  of  the  debt  being 
unpaid  and  due,  the  defendant,  Mott,  placed  the  mortgage 
in  the  hands  of  an  attorney  for  enforcement.  Two  persons 
were,  with  the  knowledge  of  Mott,  twice  sent  to  take  the  mort- 
gaged property.  There  was  evidence  tending  to  prove  that 
they  could  not  find  the  property,  and  that  they  so  reported  to 
him;  but  it  would  also  have  justified  the  conclusion  that  they 
had  no  sufficient  reason  to  believe  that  the  property  had  been 
disposed  of.  The  defendant  sought  to  justify  his  conduct  in 
instituting  the  criminal  prosecution  and  arrest  of  the  plain- 
tifi"  by  showing  the  information  communicated  to  him  by  these 
agents.  There  was  a  verdict  for  the  plaintiff  for  nine  hundred 
dollars.     This  is  an  appeal  from  an  order  refusing  a  new  trial. 

At  the  trial  the  plaintiff  was  allowed  to  prove  that  when 
the  constable  executed  the  warrant  of  arrest,  he  said  to  the 
plaintiff  that  "if  he  did  not  pay  the  whole  amount  he  would 
arrest  him";  this  language  as  to  the  amount  probably  refer- 
ring to  a  sum  larger  than  the  debt  then  due,  which  the  defend- 
ant's attorney  had  demanded  as  the  amount  of  the  mortgaged 
debt,  with  expenses  incurred  in  sending  for  the  property,  be- 
sides attorney's  fees.  This  evidence  was  subject  to  the  objec- 
tion made,  and  should  not  have  been  received.  There  was  no 
evidence  that  the  defendant  had  instructed  or  authorized  the 
constable  to  make  any  demand,  or  to  forbear  making  an  arrest 
if  payment  should  be  made.  The  constable,  in  the  discharge 
of  the  duty  enjoined  in  his  warrant,  was  acting  as  the  officer 
of  the  law  in  a  criminal  proceeding.  The  defendant  had  no 
authority  to  control  his  action  or  to  modify  the  command 
embodied  in  the  warrant,  and  it  is  not  to  be  presumed,  with- 
out proof,  that  he  assumed  to  do  so.  The  erroneous  evidence 
cannot  be  regarded  as  harmless.  It  bore  directly  upon  the 
issue  of  malice,  and  may  have  affected  the  amount  of  the  re- 
covery. 

The  court  instructed  the  jury,  in  effect,  that  the  defendant, 
Mott,  was  chargeable  with  whatever  knowledge  his  agents,  who 
went  after  the  property,  may  have  had.  This  was  a  erroneous 
charge,  as  applied  to  the  matters  in  issue  in  this  case;  and  so 
the  court  below  afterwards  considered,  although  for  other 
reasons  a  new  trial  was  refused.  The  rule  that  the  knowledge 
of  an  agent  is  legally  imputable  to  the  principal  has  no  appli- 
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cation  here,  the  issue  being  as  to  whether  the  defendant's 
prosecution  was  inspired  by  actual  malice  and  without  justi- 
fiable reasons.  If  the  defendant's  agents  had  actually  known 
that  the  property  had  not  been  disposed  of,  the  defendant 
would  not  have  been  liable  in  this  action  for  malicious  prose- 
cution, if  he  instituted  the  prosecution  in  good  faith  and  with 
due  caution,  believing  that  the  offense  had  been  committed, 
and  acting  upon  grounds  which  justified  that  belief.  Actual 
malice  implies  a  wrongful  purpose  or  intent  in  the  mind  of  the 
person  whose  conduct  is  in  question.  It  is  not  to  be  conclu- 
sively presumed  or  legally  imputed  to  him  merely  because  of 
the  mental  condition  or  the  knowledge  of  another  person,  how- 
ever related  to  him.  The  court  below,  however,  considered  that 
this  error  did  not  justify  granting  a  new  trial,  for  the  reason 
that,  as  he  considered,  the  undisputed  evidence  conclusively 
showed  malice.  Malice  is  a  question  of  fact  for  the  jury,  and, 
as  we  think,  while  the  case  would  have  certainly  justified  the 
jury  in  the  conclusion  that  the  defendant's  conduct  was  mali- 
cious, it  did  not  so  concluciively  establish  that  fact  as  to  have 
warranted  the  court  in  taking  the  question  from  the  jury.  Al- 
though the  plaintifl^  told  Mott  that  he  still  had  the  cattle,  and 
tendered  payment  of  the  debt,  it  cannot  be  stated  as  a  legal 
conclusion,  from  the  whole  case,  that  Mott  did  not  believe  that 
the  ofifense  charged  had  been  committed,  or  that  the  informa- 
tion he  had  received  did  not  justify  such  belief. 

The  evidence  received  as  to  the  plaintiff's  family  seems  to 
us  to  have  been  immaterial  and  irrelevant.  No  special  dam- 
ages to  which  such  evidence  could  be  relevant  were  pleaded. 
The  fact  that  his  wife  was  dead,  and  that  he  had  four  children 
to  support,  could  not  legitimately  affect  the  amount  of  general 
damages  to  be  awarded  under  the  circumstances  of  this  case. 

The  evidence  as  to  the  amount  of  property  owned  by  the 
plaintiff  was  proper,  as  bearing  upon  the  question  whether  the 
defendant  had  reasonable  ground  to  believe  that  the  plaintiff 
had  disposed  of  the  mortgaged  property  with  intent  to  defraud, 
Buch  intent  being  necessary  to  constitute  a  crime. 

The  refusal  of  the  court  to  admit  certain  evidence,  and  to 
give  a  requested  instruction,  presents  the  question  whether  the 
mortgagee  was  entitled  to  hold  and  enforce  the  mortgage  for 
the  satisfaction  of  not  only  the  debt,  but  the  reasonable  and 
necessary  expense  incurred  in  sending  to  take  possession  of 
the  property  (although  it  was  not  found),  as  well  as  the  at- 
torney's fee  stipulated  in  the  mortgage;  and  whether  a  tender 
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of  the  bare  debt,  after  such  expense  had  been  incurred,  was 
sufficient.  The  statute  (Gen.  Stats.  1878,  c.  39,  sec.  9)  pre- 
scribes that  redemption  may  be  made  from  chattel  mortgages 
by  paying  the  sum  due,  and  "all  reasonable  and  lawful 
charges  and  expenses  incurred  in  the  care  and  custody  of  the 
property,  or  otherwise  arising  from  the  mortgage."  In  Fer- 
guson  V.  Hogan,  25  Minn.  135,  it  was  considered  that  a  stipu- 
lation in  a  mortgage  for  the  payment  of  the  "expenses  for  the 
sale  and  keep  of  said  property"  was  substantially  equivalent 
to  the  statutory  provision  above  referred  to,  and  included  the 
expense  of  taking  the  property.  The  mortgage  now  before  us 
authorized  the  mortgagee,  upon  default,  to  take  and  hold  or 
sell  the  mortgaged  property,  "retaining  such  amount  as  shall 
pay  the  aforesaid  note,  with  interest  thereon,  and  an  attorney's 
fee  of  ten  dollars,  and  such  other  expenses  as  may  have  been 
incurred,  returning  the  surplus,"  etc.  If  the  defendant  had 
succeeded  in  finding  and  taking  the  property,  he  might  have 
held  and  enforced  hie  mortgage  for  the  satisfaction  of  the 
debt,  and  of  the  necessary  expense  of  such  taking.  The  tak- 
ing of  the  property  is  a  proper  step  in  the  proceedings  for  the 
enforcement  of  the  mortgage,  and  the  proper  expense  of  it  is 
authorized,  both  by  the  statute  and  by  the  mortgage,  to  be 
charged  as  a  sura  to  be  satisfied  under  the  mortgage;  but,  as 
we  think,  the  expenses  thus  chargeable  are  not  limited  to  such 
only  as  are  incurred  in  such  efforts  to  take  the  property  as  are 
immediately  successful.  And  even  if  proper  efforts  to  gain 
possession  wholly  fail  without  fault  of  the  mortgagee,  the  ex- 
pense is  chargeable,  so  that  the  mortgagor  cannot  thereafter 
satisfy  the  obligation  for  which  the  mortgage  is  held  and  is 
enforceable  by  tendering  payment  of  the  bare  debt  without  such 
expenses.  If  the  efforts  of  the  defendant  to  take  the  property 
were  reasonable  and  necessary,  as  a  means  of  availing  himself 
of  his  right  of  possession,  although  his  agents  failed  to  get  the 
property,  the  plaintiff  could  not  avoid  the  eflfect  of  the  mort- 
gage lien  by  a  tender  which  did  not  include  that.  Whether  a 
personal  obligation  for  the  expenses  was  created  against  the 
mortgagor  is  another  matter.  But  this  we  need  not  consider. 
The  ten  dollars  stipulated  as  attorney's  fee  was  intended  to 
cover  all  the  charges  of  an  attorney  in  the  foreclosure  of  the 
mortgage,  and  as  it  was  never  foreclosed,  that  sum  was  never 
chargeable.  The  first  request  to  charge  on  the  part  of  the  de- 
fendant was  erroneous.  The  charge  of  the  court  upon  the  sub- 
ject was   sufficient.     The    sixth   request   was   also  properly 
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refused,  for  the  reason  that  it  eliminates  all  questions  as  to 
the  existence  of  probable  cause. 
Order  reversed.  

Malicious  Proskctttion  —  Malice  a  Question  of  Fact  for  the  Jury. — 
The  fact  of  malice  is  a  question  for  the  jury:  Turner  v.  WaUcer,  3  Gill  &  J. 
377;  22  Am.  Dec.  329. 


ElSENMENQER    V.    MURPHY. 

[42  Minnesota,  84.J 

Judgment  itpon  Default  against  Infant  more  than  fourteen  years  of  age, 
after  personal  service  of  summons  upon  him,  but  without  the  appoint- 
ment of  a  guardian  ad  litem,  is  erroneous  and  voidable,  but  not  void. 

Voidable  Judgment  against  Infant  —  Duxr  to  Avoid.  — An  infant  with 
knowledge  of  an  irregular  and  voidable  judgment  against  him  must  move 
to  avoid  it  within  a  reasonable  time  after  attaining  his  majority;  an  un- 
excused  delay  of  more  than  a  year  will  bar  his  right. 

R.  A.  Walsh^  for  the  appellant. 
8.  P.  Crosby,  for  the  respondent. 

Dickinson,  J.  This  is  an  appeal  by  Edward  Murphy  from 
an  order  of  the  district  court  refusing  to  set  aside  a  judgment 
recovered  against  both  of  the  above-named  defendants  in  Sep- 
tember, 1883.  The  judgment  was  entered  upon  default,  after 
a  personal  service  of  the  summons.  This  application  of  the 
appellant,  made  more  than  four  years  after  the  entry  of  the 
judgment,  was  based  solely  upon  the  fact  alleged  by  him,  and 
supported  by  other  affidavits,  that  at  the  time  of  the  entry 
of  the  judgment  he  was  under  the  age  of  twenty-one  years. 
It  further  appeared  that  he  was  engaged  as  a  copartner 
with  the  other  defendant,  in  the  business  of  a  retail  meat 
market,  in  the  city  of  St.  Paul,  under  the  firm  name  of  Murphy 
Brothers.  There  were  opposing  affidavits  bearing  upon  the 
question  of  the  appellant's  age.  It  further  appeared  that, 
more  than  a  year  prior  to  the  making  of  this  application  to  set 
aside  the  judgment,  execution  had  been  issued,  and  had  been 
returned  by  the  sheriflF  of  Ramsey  County  unsatisfied.  The 
affidavit  of  the  appellant  set  forth  that  he  was  not  aware  of 
the  existence  of  tne  judgment  until  "  after  "  the  issuing  of  that 
execution.  The  grounds  upon  which  the  court  below  based 
its  refusal  to  set  aside  the  judgment  are  not  disclosed,  but  we 
deem  it  sustainable,  even  if  it  be  accepted  as  a  fact  that  the 
appellant  was  a  minor  at  the  date  of  the  entry  of  the  judgment, 
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and  for  these  reasons:  Upon  the  case  presented  upon  this 
motion,  it  should  be  taken  as  a  fact  that  the  appellant  had 
nearly  attained  .lis  majority.  The  only  claim  on  his  part  is, 
that  he  was  not  twenty-one  years  of  age.  It  appears,  further, 
that  he  was  ei  jaged  in  business  on  his  own  account;  that  he 
represented  himself  to  be  of  full  age;  and,  according  to  the 
affidavit  of  one  person,  made  upon  information  and  belief, 
whose  statements  were  probably  based  upon  his  appearance, 
that  he  was  of  full  age.  The  statute  provides  "  that  whenever 
an  infant  is  a  defendant  he  shall  appear  by  guardian,  to  be 
appointed  by  the  court  in  which  the  action  is  pending":  Gen. 
Stats.  1878, c.  66, sec.  31.  "Such  guardian  shall  be  appointed 
as  follows:  ....  When  the  infant  is  defendant,  upon  the  ap- 
plication of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  and 
applies  within  twenty  days  after  the  service  of  the  summons: 
Gen.  Stats.  1878,  c.  66,  sec.  82.  The  manner  in  which  the 
summons  in  an  action  shall  be  served  is  prescribed  by  statute. 
If  the  defendant  is  a  minor  under  the  age  of  fourteen  years, 
it  is  to  be  delivered  to  him,  and  also  to  his  father,  mother,  or 
guardian;  or  if  there  is  none,  then  to  any  person  having  the 
care  of  such  minor,  or  with  whom  he  resides,  or  by  whom  he 
is  employed.  "  In  all  other  cases  [than  those  before  specified], 
to  the  defendant  personally,  or  by  leaving  a  copy,"  etc.:  Gen. 
Stats.  1878,  c.  66,  sec.  69.  From  the  sections  of  the  statutes  to 
which  we  have  referred,  it  is  apparent  that  the  prescribed 
mode  of  acquiring  jurisdiction  over  an  infant  fourteen  years  of 
age  and  upwards  is  by  the  service  of  the  summons  upon  him, 
as  in  the  case  of  adult  defendants;  but  it  is  further  required 
that  he  shall  appear  by  guardian  ad  literriy  who  is  to  be  ap- 
pointed upon  the  application  of  the  infant  himself,  if  he  makes 
such  application  "  within  twenty  days  after  the  service  of  the 
summons."  Further  provision  is  made,  to  be  pursued  in  case 
the  defendant  neglects  to  make  the  application;  and  the  court 
is  further  authorized,  in  section  31,  to  make  such  orders  as 
may  be  necessary  for  the  protection  of  the  rights  of  an  infant 
defendant.  By  the  service  of  the  summons  upon  this  defend- 
ant the  court  acquired  jurisdiction  over  him,  and  was  author- 
ized to  proceed  in  the  cause.  It  was  error  to  proceed  to 
judgment  without  the  appointment  of  a  guardian,  but  such 
irregularity  did  not  affect  the  jurisdiction  of  the  court.  The 
judgment  was  voidable  for  tliat  cause,  but  not  void:  Simmons 
V.  McKay,  5  Bush,  25;  Hoover  v.  Kiasey  Plow  Co.,  65  Iowa, 
668;  Barber  v.  Graves,  18  Vt.  290;  Porter  v.  Eohinson,  3  A.  K. 
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Marsh.  253;  13  Am.  Dec.  153;  Bloom  v.  Burdick,  1  Hill,  130; 
37  Am.  Dec.  299;  Blake  v.  Douglass^  27  Ind.  416;  and  see 
Ahdil  V.  Abdil,  26  Ind.  287;  Freeman  on  Judgments,  sees.  151, 
513.  The  judgment  being  erroneous  only,'and  not  void,  it  was 
incumbent  on  the  defendant  to  move  promptly  to  set  it  aside, 
or  at  least  within  a  reasonable  time  after  he  became  of  age: 
Jenkins  v.  Esterly,  24  Wis.  340.  His  right  to  avoid  a  judg- 
ment would  become  barred  by  his  own  laches.  The  principle 
of  the  decision  in  Goodnow  v.  Empire  Lumber  Co.,  31  Minn. 
468,  47  Am.  Rep.  798,  is  applicable  here.  The  delay  of  more 
than  a  year  after  the  defendant  had  notice  of  the  judgmenti 
he  being  then,  as  is  to  be  assumed,  several  years  past  the  age  of 
majority,  was  such  neglect  on  his  own  part  as  should  preclude 
the  granting  of  his  motion  so  tardily  made. 
Order  affirmed.  

Judgments  —  Infants.  —  As  to  the  validity  and  conclnsiveness  of  judg- 
ments rendered  against  infants,  see  extended  note  to  Joj/ce  v.  McAvoy,  89  Am. 
Dec  185-193. 
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Oabnishment  —  Exemption  as  Laborer.  —  If  the  occupation  of  the  de- 
fendant debtor  is  shown,  it  is  a  question  of  law  whether  he  is  within  the 
meaning  of  a  statute  exempting  certain  wages  of  a  "laboring  man  or 
woman  "  from  seizure. 

Garnishment  —  Exemption  as  Laborer.  —  An  agent  who  sells  goods  by 
sample  is  not  within  the  meaning  of  a  statute  exempting  certain  wages 
of  "a  laboring  man  or  woman"  from  seizure.  The  statute  refers  only 
to  those  whose  work  is  manual. 

Noyes  and  McGee^  for  the  appellant. 

R.  M.  Day,  for  the  respondent. 

GiLFiLLAN,  C.  J.  This  is  proceeding  in  garnishment,  the 
debtor  defendant  appealing  from  the  judgment  of  the  court 
below  against  the  garnishee  defendant.  The  point  made  by 
appellant  is,  that  the  debt  reached  by  the  garnishment,  being 
for  wages  due  the  appellant,  was  exempt,  under  the  General 
Statutes  of  1878,  chapter  66,  section  310,  subdivision  11,  as 
amended  by  the  laws  of  1879,  chapter  5.  After  the  court  be- 
low had  filed  its  decision,  directing  judgment  for  the  plaintiff, 
the  appellant  requested  it  to  find  whether,  at  the  times  cov- 
ered by  the  garnishment,  the  appellant  was  a  laboring  man. 
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within  the  meaning  of  subdivision  11,  and  thereupon  the  court 
found  as  a  fact  that  he  was.  The  appellant  claims  that  ^hat 
finding  is  conclusive  upon  the  point.  There  are  two  reasons 
why  it  is  not  so:  1.  That  the  statute  regulating  garnishments) 
as  it  allows  judgment  against  the  garnishee,  on  the  disclosure 
alone,  only  when  the  full  disclosure  amounts  to  an  admission 
of  indebtedness,  or  of  the  possession  or  control  of  property, 
etc.,  of  the  defendant,  does  not  contemplate  a  finding  of  facts 
as  in  ordinary  actions.  The  disclosure  is  not  the  same  as  a 
trial  of  disputed  facts  in  ordinary  actions.  Where  issues  are 
made  on  a  supplemental  complaint  filed,  and  perhaps  where 
a  claim  is  made  by  a  third  person,  a  trial  must  be  had  as  in 
a  civil  action;  and  if  the  trial  is  by  the  court,  it  ought  prob- 
ably to  state  its  findings  of  fact  as  in  ordinary  actions.  Where 
the  decision  of  the  court  below  is  upon  the  disclosure  alone, 
it  is  that  we  must  look  to,  and  not  to  the  court's  statement  of 
facts.  2.  Where  the  occupation  of  the  defendant  is  shown, 
whether  he  comes  within  the  meaning  of  subdivision  11  is  a 
question  of  law,  and  not  of  fact. 

The  appellant  was  agent  for  the  garnishee,  selling  its  goods 
by  sample,  driving  about  for  that  purpose  with  his  own  horse 
and  buggy,  receiving  a  weekly  salary.  Subdivision  11  exempts 
"the  wages  of  any  laboring  man  or  woman,  or  of  his  or  her 
minor  children,  in  any  sum  not  exceeding  twenty  dollars,  due 
for  services  rendered  by  him  or  them  for  any  person  for  and 
during  ninety  days  preceding  the  issue  of  process,"  etc.  All 
men  who  earn  compensation  by  labor  or  work  of  any  kind, 
whether  of  the  head  or  hands,  including  judges,  lawyers, 
bankers,  merchants,  officers  of  corporations,  and  the  like,  are 
in  some  sense  "laboring  men."  But  they  are  not  "laboring 
men,"  in  the  popular  sense  of  the  term,  when  used  to  refer  to 
a  man's  employment,  and  that  is  the  sense  in  which  we 
must  presume  the  legislature  used  the  term.  In  Wakefield  v. 
FargOf  90  N.  Y.  213,  under  an  act  making  stockholders  in  a 
corporation  liable  for  debts  due  '*  laborers,  servants,  and  ap- 
prentices" for  services  performed  for  the  corporation,  the 
court  construed  the  word  "laborers"  to  refer  to  those  whose 
services  were  manual  or  menial,  —  those  who  are  responsible 
for  no  independent  action,  but  who  do  a  day's  work  or  stated 
job  under  the  direction  of  a  superior,  —  and  held  that  it  did 
not  include  one  who  kept  the  accounts  of  receipts  and  dis- 
bursements, and,  in  the  absence  of  the  superintendent,  had 
charge  and  control  of  the  business.     In  Joiies  v.  Avery,  50 
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Mich.  326,  it  was  held  that  a  traveling  salesman,  selling  by 
sample,  did  not  come  within  the  meaning  of  a  constitutional 
provision  making  stockholders  of  a  corporation  liable  for 
"labor  debts  "  of  the  corporation.  There  are  many  cases 
holding  that  contractors,  consulting  or  assistant  engineers, 
agents,  superintendents,  secretaries  of  corporations,  and  livery- 
stable  keepers,  do  not  come  within  the  meaning  of  the  term: 
Powell  V.  Eldred,  39  Mich.  552;  Aikin  v.  Wasson,  24  N.  Y.  482; 
Short  V.  Medberry,  29  Hun,  39;  Dean  v.  De  Wolf,  16  Hun,  186; 
Krauser  v.  Ruckel,  17  Hun,  463;  Ericsson  v.  Brown,  38  Barb. 
390;  Cojjin  v.  Reynolds,  37  N.  Y.  640;  Brusie  v.  Griffith,  34 
Cal.  302;  91  Am.  Dec.  695;  Dove  v.  Nunan,  62  Cal.  399.  We 
do  not  think  the  legislature  intended  the  exemption  to  operate 
in  favor  of  any  but  those  who  are  laboring  men  or  women  iu 
the  sense  that  their  work  is  manual.  Persons  of  that  class 
usually  look  to  the  reward  of  a  day's  labor  for  immediate  or 
present  support,  and  such  persons  are  more  in  need  of  the 
exemption  than  any  others.  This  debtor  defendant  is  not 
within  that  class. 
Judgment  afiBrmed. 

Garnishment  —  Exemptions.  —  As  to  who  is  a  "laborer  "  within  the  mean* 
ing  of  the  statutes  exempting  the  wages  of  laborers,  etc.,  from  garnishuient, 
see  note  to  Brovm  v.  Bebard,  91  Am.  Dec.  419-421. 


Cannon  River  Manufacturers'  Ass'n  v.  Rogers. 

[42  Minnesota,  123.] 

Vendor  and  Vendee  —  Compliance  wrrn  Condition  op  Oral  Contract 
OF  Sale  —  Time  Essential.  —  Where  the  vendee  deposits  the  purchase 
price  of  land  in  bank  under  an  oral  agreement  made  at  the  time  with  the 
vendor  that  he  shall  receive  it  upon  delivery  by  him  to  the  bank  of  the 
instruments  of  title  named  in  the  conditions  of  deposit  within  a  specified 
time,  he  is  entitled  to  receive  it  only  upon  compliance  with  such  condi- 
tions within  such  time.  Time  is  of  the  essence  of  such  contract,  and  it 
cannot  be  enforced  upon  compliance  with  the  conditions  named  after  the 
time  specified. 

Judgment  as  Estoppel.  —  Defense  Conducted  by  One  not  Party.  — One 

not  a  party  to  the  action  cannot  be  estopped,  nor  claim  an  estoppel, 

against  the  plaintiflF  by  the  judgment,  on  the  ground  that  he  is  the  real 

party  in  interest,  and  conducted  the  defense,  unless  he  did  so  openly,  to 

'     the  knowledge  of  the  plaintiflT,  and  for  the  defense  of  his  own  interests. 

Vendor  and  Vendee  —  Estoppel  —  Title  to  Real  Estate  cannot  be  thrust 
upon  a  vendee  by  a  deed  which  he  is  under  no  obligation  to  accept,  and 
does  not  accept;  nor  can  he  be  bound  by  a  release  which  he  justly  re- 
fuses to  accept. 
Am.  St.  Kkp.,  Vol.  XVIII.  —  32 
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Action  to  recover  $6,666.67,  deposited  by  plaintiflF  in  bank, 
to  be  paid  to  defendant  on  performance  of  the  conditions  stated 
in  the  opinion,  and  which  sum,  it  was  alleged,  the  bank  had 
paid  to  him  without  such  performance.  Judgment  for  defend- 
ant, and  plaintifiF  appeals. 

Baxter,  Townley,  and  Gale,  for  the  appellant. 

George  W.  Batchelder,  for  the  respondents. 

GiLFiLLAN,  C.  J.  The  plaintiff,  on  November  23,  1884,  de- 
posited in  the  First  National  Bank  of  Faribault  $6,666.67,  to 
be  paid  to  the  defendant  if  he  should,  on  or  before  March  15, 
1885,  deposit  with  said  bank  for  plaintiff  a  good  and  sufficient 
warranty  deed,  conveying  to  plaintiff,  free  and  clear  of  all  en- 
cumbrance, two  certain  pieces  of  real  estate,  and  also  all  tax 
certificates  concerning  the  same,  and  also  a  duly  certified  copy 
of  a  resolution  of  the  board  of  directors  of  the  Wisconsin,  Min- 
nesota, and  Pacific  Railroad  Company,  releasing  plaintiff  from 
all  and  singular  the  covenants  and  obligations  of  each  and 
every  agreement  between  plaintiff  and  said  company  concern- 
ing the  application  of  the  proceeds  of  a  certain  land  grant  to 
plaintiff.  The  bank  gave  plaintiflf  a  receipt  for  the  money, 
showing  the  purpose  and  terms  for  and  upon  which  it  was  de- 
posited. March  7,  1885,  defendant  applied  to  the  bank  for 
payment  of  the  money  to  him,  offering  to  deposit  with  it  a 
warranty  deed  conveying  to  plaintiff  one  of  the  pieces  of  real 
estate,  he  then  having  good  title  to  the  same;  a  warranty 
deed  which  he  at  the  time  supposed  conveyed  to  plaintiff  the 
other  piece  of  real  estate,  but  which  did  not  describe  it  prop- 
erly, he  at  that  time  not  having  good  title  to  the  piece  of  real 
estate  intended  to  be  conveyed,  —  which  title  he  did  not  ac- 
quire till  May  7,  1885;  and  also  a  resolution  by  the  railroad 
company,  not  in  the  terms  required  by  the  conditions  of  said 
deposit  with  the  bank;  and  also  the  tax  certificates  specified. 
The  bank  declined  to  pay  the  money  to  defendant  without  a 
surrender  of  its  receipt,  and  one  of  plaintiff's  directors,  to 
whom  the  papers  were  handed,  accompanied  by  defendant, 
went  to  plaintiff's  secretary,  who  then  had  the  receipt,  but 
who  was  not  authorized  to  accept  the  papers  nor  to  deliver  the 
receipt.  On  defendant's  assurance  that  the  papers  were  all 
right  in  compliance  with  the  conditions  of  the  deposit,  and 
that  if  anything  was  wrong,  he  would  make  it  right,  the  sec. 
retary  took  the  papers,  and  delivered  the  receipt  to  said  di- 
rector, and  he  delivered  it  to  the  bank,  and  the  bank  paid 
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the  money  to  defendant.  Plaintiff  afterwards  sued  the  hank 
for  wrongfully  paying  ihe  money  to  defendant,  and  the  latter 
recovered  judgment.  In  that  action,  this  defendant,  appar- 
ently deeming  himself  the  real  defendant  in  interest,  em- 
ployed the  attorney  who  defended  the  action,  and  took  an 
active  part  in  the  management  of  the  trial.  Plaintiff  had  no 
notice  of  either  of  those  facts.  On  the  18th  of  March,  1885, 
plaintiff's  board  of  directors  passed  a  resolution  refusing  to 
receive  the  papers,  and  directing  its  secretary  to  return  them 
to  the  bank  and  demand  a  redelivery  of  the  receipt,  and  ap- 
pointed a  committee  who  were  authorized,  in  case  they  should 
find  the  papers  not  to  be  a  compliance  with  the  deposit,  to 
demand  of  the  bank  repayment  of  the  money  to  plaintiff.  A 
copy  of  this  resolution  was  immediately  served  on  defendant. 
The  papers  were  tendered  back  to  the  bank,  but  it  refused  to 
receive  them.  The  defendant  procured  the  railroad  company 
to  pass  a  resolution  fully  releasing  plaintiff,  as  contemplated 
by  the  terms  of  the  deposit,  and  on  December  23,  1885,  ten- 
dered it,  with  a  sufficient  deed  from  defendant  to  plaintiff  of 
the  piece  of  land  misdescribed  in  its  former  deed,  and  of 
which  he  had  not  the  title  till  May  7,  1885,  to  the  attorney 
of  the  plaintiff  in  the  action  against  the  bank,  who  refused  to 
receive  them,  and  they  were  then  deposited  in  court  for  the 
plaintiff. 

We  have  stated  the  facts  more  in  detail,  perhaps,  than  was 
actually  necessary  for  the  decision  of  the  case.  The  principles 
of  law  applicable  are  comparatively  simple.  Whether  the  de- 
fendant procured  the  payment  of  the  money  by  the  bank  to 
him  through  willful  false  representations,  or  through  a  mistake 
of  fact,  is  immaterial.  He  was  not  entitled  to  receive  or  retain 
it.  He  could  be  entitled  to  receive  it  only  by  complying  with 
the  conditions  upon  which  it  was  deposited,  which  he  did  not 
do.  The  delivery  by  him  to  the  bank  of  the  instruments  speci- 
fied in  the  conditions  of  the  deposit,  within  the  time  so  specified, 
was  the  consideration  upon  which  he  would  be  entitled  to  re- 
ceive the  money.  There  is  in  the  facts  no  pretense  that  he  did  it 
within  the  time,  or  that  he  was  in  condition,  in  respect  to  the 
title  to  the  lands,  to  do  it  within  the  time.  It  is  claimed  that 
as  he  afterwards  complied  with  the  conditions,  time  was  not 
essential,  and  reference  is  made  to  those  cases  where  the  time 
of  performance  by  one  of  the  parties  to  a  contract  affecting 
realty  has  been  held  not  to  be  of  the  essence  of  the  contract. 
Though  it  be  conceded  that  he  afterwards  performed  or  o3ered 
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to  perform  on  his  part,  such  performance  or  offer  not  being 
accepted  by  the  plaintiff,  the  doctrine  of  the  cases  referred  to 
has  no  application.  That  doctrine  applies  only  where  there  is 
a  contract,  —  where  the  party  asking  to  have  it  applied  has 
contract  rights  which  will  be  lost  or  forfeited  '^f  it  be  not  ap- 
plied. It  is  to  avoid  a  forfeiture  of  such  rights  that  courts  act 
on  the  doctrine.  Here  there  were  no  contract  rights, —  no  con- 
tract. The  deposit  of  the  money  was  merely  an  offer  whicb 
the  defendant  might  accept  or  not,  as  he  pleased.  He  was 
under  no  obligation  to  do  anything.  If  he  chose  to  accept,  he 
could  do  so  only  by  accepting  according  to  its  terms.  No  case 
can  be  found  where  the  court  permitted  a  party  to  acquire  rights 
by  treating  the  time  expressed  in  such  an  offer  for  its  accept- 
ance as  not  essential, —  as,  in  effect,  not  a  part  of  the  offer. 

We  have  said  there  was  no  contract, —  nothing  but  an  offer, — 
because,  although  in  a  conversation  between  defendant  and 
some  of  plaintiff's  directors  they  informed  him  that  plaintiff 
would  give  him  $6,666.67  for  the  lands  and  release,  and 
he  said  he  would  accept  and  procure  the  release  and  make  the 
conveyance,  there  was  no  corporate  action  (and  that  alone  is 
to  be  looked  to,  and  not  conversations  with  or  offers  by  its  indi- 
vidual directors),  except  a  resolution  of  the  board  of  directors 
directing  the  treasurer  to  deposit  the  money  to  be  paid  to  de- 
fendant, provided  he  should,  on  or  before  March  15th,  deposit 
the  specified  instruments;  and  there  was  no  agreement  by  him 
with  the  corporation.  He  took  no  action  in  reference  to  the 
subject  of  the  resolution  till  he  applied  to  the  bank  for  the 
money. 

The  defendant  has  pleaded,  and  insists  upon,  as  a  bar  to 
the  action,  the  judgment  in  the  action  against  the  bank. 
That  judgment  is  not  a  bar,  for  two  reasons:  1.  The  parties 
are  not  the  same;  for  if  it  be  conceded  that  one  not  a  party 
to  an  action  may  be  estopped,  or  claim  an  estoppel,  by  the 
judgment,  because  he  is  the  real  party  in  interest  and  con- 
ducts the  defense,  yet  he  must  do  so  openl}',  and  to  the 
knowledge  of  the  other  party,  and  for  the  defense  of  his  own 
interests:  Schroeder  v.  Lahrman,  26  Minn.  87.  Whatever  part 
defendant  took  in  that  case,  it  was  not  with  the  knowledge  of 
the  plaintiff.  2.  The  issues  are  not  the  same.  In  this  action 
the  contest  is  only  upon  defendant's  right  to  receive  and 
retain  the  money.  In  the  action  against  the  bank  there  was 
the  additional  issue.  Was  the  bank  guilty  of  negligence,  as 
plaintiff's  bailee,  in  paying  the  money  to  defendant?  and  it 
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was  upon  that  issue  that  the  judgment  in  favor  of  the  bank 
was  affirmed  in  this  court.  The  tender  of  the  instruments  on 
December  23d  to  the  plaintiflF's  attorney  in  the  action  against 
the  bank,  even  if  the  defendant  had  a  right  then  to  make  the 
tender,  was  ineffectual,  for  the  attorney  does  not  appear  to 
have  had  any  authority  to  receive  them.  But,  as  we  have 
seen,  defendant  had  no  right  to  tender  performance  on  his 
part  —  that  is,  to  accept  plaintiff's  offer  —  after  March  15th; 
and  had  the  tender  been  made  to  any  officer  authorized  to  act 
for  plaintiff  in  the  premises,  it  would  have  been  of  no  effect 
unless  accepted. 

And  this  brings  us  to  defendant's  claim  that  plaintiff  re- 
ceived the  whole  consideration  for  the  money.  The  facts 
found  negative  this  claim.  The  offer  of  the  various  instru- 
ments to  the  bank,  and  an  acceptance  by  it,  would  bind  the 
plaintiff  only  in  case  they  were  in  accordance  with  the  terms 
of  the  deposit  of  the  money.  None  would  go  into  effect  by 
reason  of  that  tender,  unless  all  were  correct.  Plaintiff  was 
not  obliged  to  receive  a  part  acceptance  of  its  offer,  or  the 
performance  of  anything  less  than  the  whole  of  its  terms.  Of 
the  instruments  tendered  to  the  bank,  two — the  release  and 
one  of  the  conveyances  —  were  not  in  accordance  with  plain- 
tiff's offer.  And  on  March  18th,  plaintiff  disavowed  the  action 
of  the  bank  and  of  its  secretary,  and,  in  effect,  closed  or  with- 
drew its  offer,  so  far  as  it  could.  Neither  the  conveyances  nor 
the  release  went  into  effect.  They  could  not  go  into  effect 
without  the  plaintiff's  consent.  The  title  to  real  estate  cannot 
be  thrust  on  one  by  a  deed  which  he  is  under  no  obligation  to 
accept,  and  does  not  accept.  Nor  can  one  be  bound  by  a 
release  which  he  refuses  to  accept. 

It  is  also  claimed  that  plaintiff  has  accepted  a  part  of  the 
benefits  of  what  was  done  by  defendant,  and  thereby  ratified 
all  that  was  done.  It  is  true  that  if  it  had  received  and  re- 
tained a  part  of  what  he  tendered  to  the  bank  —  as  if  it  bad 
accepted  the  deed  that  was  good,  or  the  lease  —  it  could  not 
afterwards  repudiate  what  it  had  accepted,  and  recover  the 
money  from  defendant,  provided  he  was  ready  and  willing, 
even  after  the  15th  of  March,  to  make  good  the  remainder. 
It  is  claimed  that  plaintiff  has  accepted  the  benefits  of  the 
release.  The  railroad  company's  resolution  of  release  offered 
to  the  bank  was  not  such  as  plaintiff's  offer  contemplated j 
but  it  was,  as  the  court  below  finds,  passed  for  the  purpose  of 
releasing  plaintiff  from  the  obligations  of  all  covenants  and 
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agreements  between  plaintiff  and  the  railroad  company  con- 
cerning the  application  of  the  proceeds  of  a  certain  land  grant 
to  plaintiff,  and  the  court  finds  that  the  resolution  "  has 
always  been  acquiesced  in  by  the  railroad  company."  How  it 
has  been  acquiesced  in,  whether  by  any  act  between  it  and 
plaintiff,  or  merely  by  omission  as  yet  to  attempt  enforcement 
of  such  covenants  and  agreements,  does  not  appear.  What- 
ever*the  railroad  company  might  do  or  omit  to  do,  unless  with 
the  concurrence  of  plaintiff,  could  not  affect  the  rights  of  the 
latter.  The  court  also  finds  that  since  February  7,  1885,  the 
date  of  the  resolution,  —  a  month  prior  to  the  day  when  de- 
fendant received  the  money  from  the  bank,  —  the  plaintiff 
has  done  no  work,  and  made  no  expenditures  as  provided  for 
in  the  agreements  between  it  and  the  railroad  company,  but 
has  expended  the  proceeds  of  the  land  grant,  except  the 
money  involved  in  this  action,  and  a  few  hundred  dollars 
otherwise  than  as  in  such  agreements  provided.  If  it  failed 
to  perform  its  agreements  with  the  railroad  company  without 
being  released,  it  may  be  liable  to  the  railroad  company  for 
such  failure;  and  if  there  were  a  doubt  whether  it  had  ac- 
cepted or  rejected  the  release  contained  in  the  resolution,  its 
acts  in  respect  to  the  subject-matters  of  the  resolution  might 
be  evidence  on  the  point.  But  it  clearly  appears  from  the 
findings  that  it  steadily  refused  to  accept  the  release,  and  it 
does  not  appear  that  its  acts  or  omissions  were  because  of  the 
release,  nor  that  it  was  understood  between  it  and  the  railroad 
company  that  the  release  was  operative. 

Judgment  reversed,  and  a  new  trial  ordered. 


Vendor  and  Vendee  —  Contract  of  Sale  —  Time  of  the  Essence  of 
THE  Contract.  —  Time  is  not  of  the  essence  of  a  contract  for  the  sale  of  land: 
Sanford  v.  Weeks,  38  Kan.  319;  5  Am.  St.  Rep.  748;  unless  there  are  words 
cleary  showing  that  to  be  the  intention  of  the  parties:  Taylor  v.  Baldwin, 
27  Ga.  438;  73  Am.  Dec  73G;  Green  v.  Covillaud,  10  Cal.  317;  70  Am.  Dec. 
725,  and  note. 

Judgment  —  Estoppel.  —  As  to  who  are  concluded  by  a  judgment,  see 
note  to  Oould  v.  Sternburg,  15  Am.  St.  Rep.  142;  note  to  Lavorence  v.  Hunt, 
25  Am.  Dec  543,  544. 
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Hammond  v.  Dike. 

[42  Minnesota,  273.] 

Wills  —  EvroENCK  of  Testamentary  Capacity.  —  Where  a  testator,  after 
the  comtiieaceinent  of  his  fatal  iUiiess,  formally  executes  a  codicil  to  his 
will,  it  is  competent  to  prove,  on  the  issue  of  testamentary  capacity, 
that  previously  to  such  illness  he  was  of  sound  and  disposing  mind  and 
memory,  and  that  prior  thereto,  and  a  week  before  his  death,  he  ex- 
pressed his  intention  and  arranged  to  have  the  will  changed  in  the  way 
it  was  changed  by  the  codicil. 

Wills  —  Evidence  of  Testamentary  Capacity. — The  nature  and  terms  of 
a  will  are  to  be  judicially  regarded  as  an  essential  and  important  part  of 
the  evidence  of  testamentary  capacity,  and  its  consistency  or  inconsis- 
tency must  also  be  regarded  with  relation  to  the  situation,  natural  in- 
clinations, and  previously  declared  intentions  of  the  testator.  This  rule 
is  applicable  in  cases  of  doubtful  capacity  from  death-bed  sickness;  and 
the  declarations  of  the  testator,  especially  if  recent,  and  made  when  his 
mind  was  confessedly  sound,  are  admissible  to  aid  in  determining  whether 
the  will  is  the  product  of  a  sane  mind. 

Witnesses  —  Impeachment  of,  by  Depositions.  —  Depositions  of  witnesses 
taken  before  a  trial  are  inadmissible  to  impeach  the  testimony  of  the 
same  witnesses  given  at  the  trial,  unless  the  proper  foundation  is  first 
laid  by  directing  the  attention  of  the  witnesses  to  the  particular  matters 
involved  in  the  supposed  contradiction,  and  giving  them  an  opportunity 
to  explain. 

Contest  to  the  codicil  of  a  will.  The  proponent  appeals 
from  an  order  refusing  to  grant  a  new  trial. 

//.  S.  GipsoUy  for  the  appellant. 

George  W.  BatcheldeVy  for  the  respondents. 

Vanderburgh,  J.  This  controversy  arises  over  the  codicil 
to  the  last  will  of  William  H.  Dike,  deceased,  the  validity  of 
which  is  contested  by  the  respondents,  on  the  sole  ground 
that  at  the  time  of  its  execution  he  was  not  of  sound  dispos- 
ing mind  and  memory.  By  his  will,  which  was  made  in 
1886,  he  made  the  following  disposition  of  the  estate  then  pos- 
sessed by  him,  viz.:  "Aftier  my  wife,  Matilda  M.  Dike,  has  re- 
ceived what  is  secured  to  her  by  the  laws  of  this  state,  all  the 
rest  and  residue  of  my  estate,  real  and  personal,  I  give  and 
bequeath,  share  and  share  alike,  to  Mary  A.  and  M.  Louise 
Hammond,  daughters  of  John  and  Maria  Hammond,  of  Es- 
sex County,  New  York."  The  codicil  makes  additional  pro- 
vision for  his  wife,  and  it  is  as  follows:  "I  give  and  bequeath 
to  my  wife,  Matilda  M.  Dike,  two  thirds  of  the  judgment  lately 
recovered  by  me  against  the  state  of  Minnesota,  on  my  old 
railroad  claims,  in  addition  to  a  life  estate  in  our  homestead, 
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and  she  shall  have  one  third  of  all  the  rest  and  residue  of  the 
estate,  the  same  as  the  law  would  give  it  if  there  were  no  will, 
and  the  rest  shall  go  as  in  my  last  former  will  directed."  It 
is  affirmed  by  the  verdict  of  the  jury  that  the  codicil  was  for- 
mally executed;  that  is  to  say,  it  was  signed  by  the  testator, 
and  duly  attested  in  his  presence.  And  it  is  beyond  contro- 
versy that,  up  to  the  Sunday  preceding  his  death,  he  was  of 
sound  mind,  and  had  sufficient  testamentary  capacity  to  dis- 
pose of  his  estate,  by  will  or  otherwise,  though  he  was  of  the 
age  of  seventy-five  years,  and  was  suffering  from  a  complica- 
tion of  diseases  which  had  become  chronic.  His  fatal  illness 
began  on  Sunday  night,  and,  commencing  with  severe  pain, 
speedily  resulted  in  great  bodily  weakness  and  prostration. 
He  executed  the  codicil  on  Monday  evening,  and  died  the  next 
morning.  He  was  apparently  in  a  state  of  unconsciousness 
most  of  the  time  during  his  sickness,  believed  by  some  of  the 
medical  witnesses  to  have  been  coma,  caused  by  uremic  poison- 
ing, the  result  of  kidney  disease.  But  the  evidence  in  behalf 
of  the  proponent  tended  to  show  that  he  could  be  aroused,  and 
was  conscious  at  intervals,  and  that  he  answered  questions, 
recognized  persons,  including  the  attesting  witnesses,  and  vol- 
untarily gave  directions  in  respect  to  his  will;  spoke  of  his 
own  accord  of  the  judgment  which  he  had  obtained;  and  in 
answer  to  a  request  made  of  him  by  his  wife  (the  proponent), 
declined  to  give  her  certain  property,  and  declared  his  purpose 
lo  adhere  to  his  previously  expressed  intention  to  give  the  prop- 
erty spoken  of  by  her  to  the  contestants.  There  is  a  conflict 
between  the  medical  experts  as  to  the  measure  of  conscious- 
ness and  mental  capacity  which  he  may  have  had,  or  which 
would  be  compatible  with  his  physicial  condition.  One  of 
them,  called  by  the  proponent,  testified  that  he  evidently  un- 
derstood his  condition,  and  would  be  able  to  decide  about  such 
things  as  were  suggested  by  the  counsel,  and  "  that  it  was  not 
unusual  in  uremic  conditions  for  patients  to  arouse  to  a  sound 
mental  condition." 

After  the  class  of  evidence  we  have  referred  to  had  been 
introduced  on  behalf  of  the  proponent,  and  in  connection 
therewith,  as  a  part  of  her  case,  her  counsel  offered  to  prove 
that  the  week  before  the  testator  died  he  had  arranged  to  have 
his  will  changed  in  the  way  it  was  changed  by  the  codicil, 
and  his  declarations  on  that  subject;  and  also  that  on  the 
Saturday  previous  to  his  death  he  informed  one  Lowell  that 
he  would  like  to  come  to  his  office  to  make  a  change  in  his 
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will,  involving  the  disposition  of  two  thirds  or  three  fourths 
of  the  judgment  referred  to.  This  evidence  was  objected  to 
by  the  contestants,  and  the  court  sustained  the  objection,  on 
the  ground  that  there  was  no  question  of  undue  influence  in 
the  case.  It  must  be  taken  as  a  ruling  upon  the  merits  of  the 
proposition.  Had  mere  formal  objections  been  made,  they 
might  have  been  obviated  at  the  time.  The  question  must 
therefore  be  deemed  to  be  fairly  raised  as  to  the  competency 
and  materiality  of  such  evidence  on  the  issue  of  the  testamen- 
tary capacity  of  the  testator.  We  think  the  evidence  was 
admissible  on  that  issue.  The  question  was,  substantially, 
whether  of  his  own  free  will  the  testator  intended  to  make  the 
testamentary  disposition  it  is  claimed  he  did  make  by  his 
codicil,  and  whether  he  was  able  to  and  did  comprehend  the 
nature  and  effect  of  the  transaction  in  its  different  bearings, 
including  the  subject-matter  and  the  effect  of  the  testamentary 
act  upon  his  heirs  and  legatees  named  in  the  prior  will:  1 
Redfield  on  Wills,  *130,  notes,  A  testator  may  be  of  sound 
disposing  mind  and  memory  sufficient  to  sustain  a  will  exe- 
cuted by  him,  though  the  state  of  his  health  and  consequent 
mental  condition  may  be  unequal  to  business  transactions  of 
a  more  exacting  nature;  and  his  strength  might  hold  out  for 
the  completion  of  a  transaction  involving  hut  few  details,  and 
requiring  his  attention  but  a  short  time,  while  it  would  be 
insufficient  for  the  disposition  of  a  large  estate  under  an  elab- 
orate will:  Kempsey  v.  McGinnus,  21  Mich.  123;  Schouler  on 
Wills,  sec.  32;  Sheldon  v.  Dow,  1  Demarest,  503.  Certainly,  then, 
in  determining  the  question  of  the  capacity  of  the  testator  to 
understand  the  situation  in  which  he  stood  in  relation  to  the 
disposition  of  his  estate,  whether  the  subject  was  new  or 
familiar  to  his  thoughts,  and  what  his  previous  intentions 
may  have  been,  as  shown  by  his  acts  or  declarations,  were 
important  and  material  matters  for  the  consideration  of  the 
jury.  It  is  said  by  an  eminent  judge,  in  Harrison  v.  Rowan, 
3  Wash.  C.  C.  680,  586,  that  "  most  men,  at  different  periods 
of  their  lives,  have  meditated  upon  the  subject  of  the  disposi- 
tion of  their  property  by  will;  and  when  called  upon  to  have 
their  intentions  committed  to  writing,  they  find  much  less  dif- 
ficulty in  declaring  their  intentions  than  they  would  in  com- 
prehending business  in  some  measure  new."  If,  then,  the  tes- 
tator, in  this  instance,  contemplated  a  change  in  the  terms  of 
his  will,  in  view  of  an  accession  to  his  property,  and  had 
manifested    his  purpose    so    to    do   a  short    time  before  his 
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sickness,  these  things  would  be  material  to  be  considered 
in  determining  whether  he  was  able  to  understand,  and  did 
understand,  the  nature  of  the  business  in  which  he  was  engaged 
at  the  time  he  executed  the  codicil,  and  the  scope  and  effect 
of  the  transaction:  Sloan  v.  Maxwell,  3  N.  J.  Eq.  563,  672; 
Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  649,  567;  Moore  v.  Moore,  2 
Bradf.  261.  It  is  well  settled  that  the  nature  and  terms  of 
the  will  itself  are  to  be  judicially  regarded  as  an  essential  and 
important  part  of  the  evidence  of  testamentary  capacity;  and 
so,  also,  must  be  regarded  its  consistency  or  inconsistency  with 
the  situation,  natural  inclinations,  and  previously  declared 
intentions  of  the  testator:  Dinges  v.  Branson,  14  W.  Va.  103, 
118;  In  re  Blakely's  Will,  48  Wis.  294,  301;  Irish  v.  Smith,  8 
Serg.  &  R.  573;  11  Am.  Dec.  648.  And  this  rule  is  just  as 
applicable  in  cases  of  doubtful  capacity  from  death-bed  sick- 
ness as  from  other  causes:  Stewart  v.  Lispenard,  26  Wend. 
255,  313;  Irish  v.  Smith,  8  Serg.  &  R.  573;  11  Am.  Dec.  648. 
Such  declarations,  especially  if  recent,  inform'  the  jury  of  the 
st:».te  of  mind  of  the  testator  when  confessedly  sound,  and  so 
aid  in  determining  whether  the  instrument  is  the  product  of 
the  same  will:  Thornton  v.  Thornton,  39  Vt.  122, 158;  Woodcock 
v.  Johnson,  36  Minn.  217.  It  was  error,  therefore,  to  exclude 
the  evidence  offered.  In  view  of  another  trial,  we  express  no 
opinion  in  respect  to  the  character  of  the  evidence  or  its  suffi- 
ciency to  justify  the  verdict. 

In  the  probate  court  the  evidence  of  several  witnesses  was 
reduced  to  writing  in  eztenso,  in  the  form  of  depositions,  and 
signed  by  the  witnesses.  Some  of  these  depositions  were 
offered  in  evidence  entire  by  proponent,  to  impeach  the  testi- 
mony of  the  same  witnesses  on  the  trial  in  the  district  court, 
but  were  rejected  because  the  proper  foundation  had  not  been 
laid  therefor  by  first  directing  the  attention  of  the  witnesses 
to  the  particular  matters  involved  in  the  supposed  contradic- 
tion, and  giving  them  an  opportunity  to  explain.  The  objec- 
tion was  well  taken,  and  was  properly  sustained.  The  ruling 
of  the  court  is  in  accordance  with  the  settled  rule  of  practice 
in  this  state. 

Order  reversed.  

Wills  —  Testamentary  Capacity.  — The  will  itself  is  the  strongest  proof 
of  the  testator's  capacity,  when  it  is  made  in  conformi*,y  to  a  fixed  determi- 
nation previously  expressed:  Couch  v.  Couch,  7  Ala.  519;  42  Am.  Dec.  602; 
tnd  the  reasonableness  of  the  will  is  a  circumstance  in  favor  of  the  testator's 
Capacity:    Tomkitis  v.   Tomkhis,   1  Bail.  92;  19  Am.  Dec.  656;  and  in  like 
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manner  the  unreasonableness  of  the  will  is  a  circumstance  against  such  ca- 
pacity:  Clark  v.  Fisher,  1  Paige,  171;  19  Am.  Dec.  402. 

Wills  —  Declarations  of  Testator.  —  As  to  the  admissibility  of  the 
declarations  of  the  testator  to  show  testamentary  capacity,  see  note  to  Jark- 
son  V.  Kiufen,  3  Am.  Dec.  397;  note  to  Roberta  v.  Tratokk,  52  Am.  Dec.  1C7- 
169. 


Gregory  v.  Christian. 

[42  Minnesota,  301.J 

Vknuor  and  Vendee — Contract  for  Sale  of  Land — Drrrr  of  Vendor  to 
Make  Deed.  — Where,  under  a  contract  for  the  sale  of  laud,  tlie  ven- 
dor agrees  to  give  a  perfect  deed  upon  compliauca  and  demand  by  the 
vendee,  the  vendor  must  be  prepared  to  have  a  complete  title  when  the 
vendee,  having  complied  on  his  part,  demands  a  deed;  and  altliough 
entitled  thereafter  to  a  reasonable  time  in  which  to  prepare  and  deliver 
the  deed,  the  vendor  is  not  entitled  to  a  reasonable  time  in  which  to  per- 
fect a  defect  in  the  title. 

Vendor  and  Vendee.  — Defect  in  Title  when  the  contract  for  the  sale 
of  land  is  made  is  no  ground  of  objection  thereto,  if  removed  before 
the  time  fixed  for  completing  the  purchase. 

Vendor  AND  Vendee  —  Contract  for  Sale  of  Land  —  Dimr  of  Vendor 
TO  Make  Deed.  —  At  law,  the  vendor  must  show  a  good  title  by  the 
time  appointed  for  the  completion  of  a  sale  of  land  under  a  contract  of 
sale,  and  the  eflfect  of  a  breach  of  the  contract  in  this  respect,  upon  com- 
pliance and  demand  for  a  deed  by  the  vendee,  is  not  avoided  by  the 
vendor's  subsequent  ability  to  comply,  even  before  suit  is  brought. 

C.  H.  Benton,  for  the  appellant. 

Brooks  and  Hendrix,  and  A.  J.  Shores,  for  the  respondent. 

Collins,  J.  March  23,  1887,  defendant  and  one  Laura  A. 
Wilson  made  and  entered  into  a  written  contracfe,  whereby  the 
latter  sold  and  agreed  to  convey  certain  real  property  for  the 
sum  of  five  thousand  dollars,  of  which  five  hundred  dollars 
was  paid  down.  The  defendant  was  to  pay  the  further  sum 
of  two  thousand  dollars,  and  to  execute  and  deliver  his  not© 
for  the  remainder  (two  thousand  five  hundred  dollars),  prop- 
erly secured  by  mortgage,  within  ten  days.  Upon  strict  com- 
pliance with  these  terms  as  to  payment  and  security,  Mrs. 
Wilson,  on. her  part,  agreed,  on  demand  thereafter,  to  convey 
the  property  to  defendant,  or  his  legal  representative,  by  good 
and  sufficient  deed  and  in  fee-simple.  The  next  day  defend- 
ant sold  his  interest  in  the  contract  for  the  sum  of  three  thou- 
sand five  hundred  dollars  to  this  plaintiff,  transferring  and 
delivering  the  same,  with  an  assignment  written  thereon,  as 
follows:  — 
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"I,  E.  M.  Christian,  in  consideration  of  thirty  hundred 
dollars  ($3,000),  to  me  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  assign,  transfer,  and  set  over 
to  W.  R.  Gregory  all  nay  right,  title,  and  interest  in  and  to  the 
foregoing  contract,  and  the  land  therein  described.  Money  to 
be  refunded  if  title  to  said  land  proves  to  be  not  good. 

"E.  M.  Christian." 

The  plaintiff  thereafter  procured  from  Mrs.  Wilson  an  ex- 
tension of  time  within  which  to  fulfill  on  his  part,  until  April 
12th.  On  that  day,  he  tendered  performance,  and  demanded 
a  conveyance,  as  stipulated  for.  A  deed,  good  in  form,  was 
tendered  by  Mrs.  W.,  but  plaintiff  refused  to  accept  it,  al- 
leging that  her  title  was  defective.  Subsequently,  he  brought 
this  action  to  recover  the  amount  of  money  mentioned  in  the 
assignment,  upon  the  ground  that  Mrs.  Wilson's  title  to  the 
premises  was  not  good  when  she  executed  the  contract  of  sale, 
and  had  not  been  made  so  up  to  the  time  of  the  commence- 
ment of  the  action.  The  alleged  defects  in  the  title  were 
specifically  set  forth  in  plaintiff's  complaint,  all  of  which 
were  put  in  issue  by  the  answer.  The  latter  pleading  also 
contained  an  allegation  that  Mrs.  W.  had  been  the  owner 
of  the  premises  for  many  years,  and  that  she  had  been  and 
remained  ready,  willing,  and  able  to  convey  the  same,  as 
stipulated  in  her  contract.  The  plaintiff  obtained  a  verdict, 
and  from  an  order  denying  his  motion  for  a  new  trial,  defend- 
ant appeals. 

The  order  must  be  affirmed.  It  stands  admitted  that  when 
Mrs.  Wilson  entered  into  the  contract,  and  at  the  time  she 
oflfered  to  convey,  she  was  not  the  owner  of  the  property,  al- 
though she  supposed  her  title  to  be  perfect.  Further,  and 
without  considering  plaintiff's  contention  that  there  are  sev- 
eral defects  in  the  deeds  whereby  Mrs.  Wilson  claims  to  have 
acquired  title  to  the  greater  part  of  the  property,  it  is  undis- 
puted that  an  outstanding  adverse  interest  therein,  held  and 
owned  by  a  person  who  did  not  attain  her  majority  until 
February  6,  1888,  was  not  secured  by  Mrs.  W.  until  nearly 
thirteen  months  subsequent  to  the  commencement  of  this 
action,  just  the  week  before  its  trial.  When  the  defendant 
contracted  with  plaintiff  to  return  the  sum  named  as  a  con- 
sideration for  the  assignment  if  the  vendor's  title  to  the 
premises  should  prove  not  good,  the  title  was  confessedly  im- 
perfect, and  so  remained  when  plaintiff  demanded  and  was 
entitled  to  a  deed.     This  same  state  of  affairs  continued  for 
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more  than  one  year  after  plaintiff  brought  this  action;  in  fact, 
the.  person  in  whom  was  vested  the  adverse  interest  had  no 
legal  capacity  to  convey  until  February  6,  1888.  The  plain- 
tiff succeeded  to  defendant's  rights  under  the  contract  of  pur- 
chase, and,  as  the  vendee,  was  bound  to  a  prompt  and  strict 
performance  of  its  conditions.  It  was  incumbent  on  him  to 
be  ready  with  his  money,  and  to  be  prepared  to  give  his  secu- 
rity, on  the  day  named  for  the  completion  of  the  sale.  By 
the  express  terms  of  the  writing,  he  forfeited  to  the  vendor  all 
previous  payments  by  failing  to  pay  and  secure  at  the  ap- 
pointed time.  The  obligation  also  rested  upon  the  vendor  to 
be  prepared  to  have  a  complete  title  to  the  premises  when 
the  vendee,  having  complied  on  his  part,  demanded  a  deed. 
"When  such  demand  was  made,  she  would  be  entitled,  in  law, 
to  a  reasonable  time  in  which  to  prepare  and  deliver  the  con- 
veyance, not  reasonable  time  in  which  to  perfect  and  make 
good  a  defect  in  her  title;  Goeiz  v.  Walters,  34  Minn.  241; 
Gam'p  V.  Morse,  5  Denio,  161.  Imperfections  in  the  title  when 
the  contract  of  sale  is  made  will  prove  no  ground  of  objection 
thereto,  if  removed  before  the  time  fixed  for  completing  the 
purchase:  Townshend  v.  Goodfellow,  40  Minn,  312;  12  Am.  St. 
Rep.  736.  At  law,  the  vendor  must  show  a  good  title  by  the 
time  appointed  for  the  completion  of  the  sale.  The  effect  of 
a  breach  of  a  contract  in  this  respect  is  not  avoided  by  his 
subsequently  becoming  enabled  to  comply,  even  if  it  be  before 
suit  is  brought:  Leake  on  Contracts,  847.  In  conclusion, 
upon  this  point,  it  may  be  observed  that  the  defendant 
herein,  in  his  answer  as  well  as  upon  the  trial,  relied  upon 
the  strictly  legal  defense  of  a  perfect  and  complete  title  to 
the  premises  in  Mrs.  Wilson  when  she  tendered  her  deed.  If 
equities  existed  which  might  have  excused  her  from  strict 
and  seasonable  performance,  the  defendant  failed  to  either 
plead  or  prove  them.  As  the  vendor  was  unable  to  give  a 
good  title  when  demand  was  made,  as  well  as  at  the  time 
when  defendant  entered  into  the  contract  to  return  a  part  of 
the  money  paid  by  plaintiff  should  her  title  prove  defective, 
a  right  of  action  accrued  immediately.  This  disposition  of 
the  case  renders  it  unnecessary  to  consider  a  number  of  ques- 
tions raised  and  argued  by  appellant,  which  have  only  served 
to  complicate  it. 

Order  affirmed.  

Vendor  and  Vendee  —  Contract  of  Sale  —  Dxrnr  of  Vendor  to  Marb 
Dkkd.  —  Uuder  a  coutracfe  of  purchase,  the  veadee  may  compel  the  veudor 
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to  make  a  conveyance  of  the  legal  title  when  the  pnrchase-money  is  paid: 
Burke  V.  Johnson,  37  Kan.  337;  1  Am.  St.  Rep.  252;  note  to  Oarrard  v.  Dol- 
lar, 67  Am.  Dea  275. 

Vendor  and  Vendee  —  DKFEcrrvB  Title.  —  Equity  will  compel  the 
vendee  to  take  a  defective  title  which  becomes  perfected  at  the  time  of  the 
entry  of  the  decree  for  specific  performance:  Seymour  v.  Delancy,  3  Cow.  445; 
15  Am.  Dee.  270;  Brewer  v.  Htabert,  30  Md.  301;  96  Am.  Dec  582. 


First   National   Bank  of  Deadwogd  v,  Gustin 
Minerva  Consolidated  Mining  Company. 

[42  Minnesota,  327.) 
CJoKPORATiONa  —  Liability  of  Stockuoldbb  —  Conflict  of  Laws.  —  A 
stockholder  in  a  corporation  organized  under  the  laws  of  another  state 
contracts  with  reference  to  all  the  laws  of  that  state  which  affect  its 
organization  or  enter  into  its  Constitution.  The  extent  of  his  individual 
liability  as  a  share-holder  to  the  creditors  of  the  company  is  to  be  deter- 
mined and  enforced  by  the  laws  of  that  state,  wherever  necessary  juris- 
diction of  the  parties  can  be  obtained,  under  the  remedy  provided  by 
the  laws  of  the  forum. 

COEPORATIONS  —  LIABILITY  OF  STOCKHOLDERS  TO   CREDITORS.  —  A  Creditor 

who  deals  with  a  corporation  with  full  knowledge  of  the  fact  that  its 
nominal  paid-up  capital  has  not  in  fact  been  paid  in  money  or  property 
to  the  full  amount  of  its  par  value  deals  solely  on  the  faith  of  what 
has  been  actually  paid  in,  and  has  no  equitable  right  to  insist  on  the 
contribution  of  a  greater  amount  of  capital  by  the  share-holders  than  the 
corporation  could  claim  as  part  of  its  assets. 
Corporations  —  Liability  of  Stockholders  to  Creditors.  —  Where  a 
corporation,  with  which  a  creditor  has  dealt  with  knowledge  that  its 
nominal  paid-up  capital  is  not  in  fact  paid,  issues  new  shai'es  after  the 
claim  of  the  creditor  arises,  he  has  no  right  to  insist  upon  a  contribution 
from  the  holders  of  these  shares. 

Action  against  the  defendant  corporation  and  certain  of  its 
stockholders.  Judgment  against  the  corporation,  but  in  favor 
of  the  other  defendants.     Plaintiff  appeals. 

John  B.  and  W.  H.  Sanborn,  and  G.  E.  Moody,  for  the  ap- 
pellant. 

Warner  and  Lawrence,  for  the  respondents. 

Mitchell,  J.  This  action  was  brought  upon  a  debt  of  the 
defendant  company,  a  corporation  organized  under  the  laws 
of  Dakota  Territory,  and  against  the  other  defendants,  citizens 
of  this  state,  as  stockholders,  to  obtain  judgment  against  the 
company  for  the  amount  of  the  debt,  and  against  the  other 
defendants  for  the  respective  amounts  alleged  to  be  due  and 
unpaid  on  the  stock  held  by  them,  so  far  as  necessary  to 
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satisfy  the  judgment  against  the  corporation.  To  dispose  0/ 
certain  preliminary  questions  raised  by  the  defendants,  it 
may  be  stated  at  the  outset  that  it  is  elementary  law  that 
where  a  person  becomes  a  stockholder  in  a  corporation  organ- 
ized under  the  laws  of  a  foreign  st^te,  he  must  be  held  to 
contract  with  reference  to  all  of  the  laws  of  the  state  under 
which  the  corporation  is  organized,  and  which  enter  into  its 
constitution;  and  the  extent  of  his  individual  liability  as  a 
share-holder  to  the  creditors  of  the  company  must  be  deter- 
mined by  the  laws  of  that  state,  not  because  such  laws  are  in 
force  in  this  state,  but  because  he  has  voluntarily  agreed  to 
the  terms  of  the  company's  constitution.  It  is  equally  clear, 
upon  both  principle  and  authority,  that  this  liability  may  be 
enforced  by  creditors  wherever  they  can  obtain  jurisdiction  of 
the  necessary  parties.  This  does  not  depend  upon  any  prin- 
ciple of  comity,  but  upon  the  right  to  enforce  in  another  juris- 
diction a  contract  validly  entered  into.  The  remedy,  however, 
does  not  enter  into  the  contract  itself;  and  for  this  reason  the 
individual  liability  of  share-holders  can  only  be  enforced  by 
the  remedies  provided  by  the  laws  of  the  forum.  Hence  the 
question  of  the  liability  of  the  defendant  share-holders  must 
be  determined  by  the  laws  of  Dakota,  and  that  of  remedy  by 
the  laws  of  Minnesota. 

That  the  remedy  resorted  to  by  plaintiff  in  this  case  is  a 
proper  one  is  well  settled :  Merchants^  Nat.  Bank  v.  Bailey  Mfg. 
Co.,  34  Minn.  323.  Upon  the  trial  the  judge  considered  it  to 
be  one  triable  by  the  court,  but,  on  his  own  motion,  submitted 
a  specific  question  of  fact  to  a  jury;  but  subsequently,  consid- 
ering the  verdict  as  inamaterial,  he  proceeded  without  regard 
to  it,  and  found  the  facts  upon  all  the  issues  in  the  case.  As 
neither  party  claims  anything  from  this  special  finding  of  the 
jury,  and  as  there  is  no  exception  which  raises  the  question 
whether  the  action  was  triable  by  the  court  or  by  a  jury,  the 
whole  case  is  reduced  to  the  single  question  whether  the  con- 
clusions of  law  are  justified  by  the  findings  of  fact. 

Section  413  of  the  Civil  Qpde  of  Dakota  provides  that  "  each 
stockholder  of  a  corporation  is  individually  and  personally 
liable  for  the  debts  of  the  corporation  to  the  extent  of  the 
amount  that  is  unpaid  upon  the  stock  held  by  him."  This  is 
but  declaratory  of  the  common  law. 

The  findings  of  fact,  so  far  as  here  material,  are,  in  sub- 
stance, as  follows:  Prior  to  November  13, 1886,  there  had  been 
organized,  and  were  at  that  date  in  existence,  under  the  laws 
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of  Dakota,  two  mining  corporationa,  viz.,  the  Gustin  Belt 
Gold  Mining  Company  and  the  Minerva  Mining  Company, 
of  the  latter  of  which  the  plaintiff,  a  national  banking  asso- 
ciation of  Deadwood,  Dakota,  was  a  creditor.  On  the  date 
named  the  defendant  corporation  was  organized  for  the  purpose 
and  with  intention  of  consolidating  the  other  two  companies, 
acquiring  their  property,  and  with  the  property  so  acquired 
carrying  on  a  general  mining  business.  ''  At  the  time  of  the 
organization  of  the  defendant  company,  and  as  the  scheme 
on  which  the  same  Vas  based,  it  was  agreed  by  the  parties  so 
incorporating,  and  by  those  representing  and  having  authority 
to  act  for  the  two  existing  conjpanies,  that  all  the  mines  and 
mining  property  of  such  two  corporations  should,  upon  its 
organization,  be  transferred  and  conveyed  to  the  new  or 
defendant  company,  and  constitute  its  entire  capital  stock 
and  resources  for  the  prosecution  of  its  enterprise,  and  be 
represented  in  such  organization  by  a  nominal  capital  stock 
of  two  million  five  hundred  thousand  dollars,  divided  into  two 
hundred  and  fifty  thousand  shares  of  ten  dollars  each,  which 
should  all  be  deemed  and  held  as  represented  by  the  proper- 
ties so  conveyed  to  it;  that  fifty  thousand  of  said  shares  should 
be  issued  to  the  former  share-holders  of  each  of  the  two  old 
companies,  and  the  remaining  one  hundred  and  fifty  thousand 
shares  belong  to  and  constitute  the  working  capital  of  the  new 
corporation,  and  be  sold  under  its  authority,  and  on  such 
terms  as  it  should  direct;  and  the  proceeds  of  such  sales 
constitute  a  fund  to  pay  off  the  debts  on  the  properties,  and 
develop  the  mines  thereon,  and  be  used  generally  in  the  prose- 
cution of  the  business  of  the  new  corporation,  for  the  benefit  of 
all  its  stockholders;  that  it  was  never  expected  or  intended 
by  such  corporation,  or  by  those  to  whom  its  stock  was  issued, 
that  any  subscription  to  the  capital  stock  of  the  new  company 
Bhould  ever  be  made,  or  that  any  capital  stock  should  ever  be 
taken,  or  any  capital  subscribed  for  or  paid  in,  except  by  con- 
veyance to  it  of  the  mining  properties  referred  to,  and  the  sale 
of  the  stock  reserved  for  its  working  capital,  in  open  market, 
for  such  sum  as  could  be  obtained  therefor."  This  scheme 
was  carried  into  effect  by  the  conveyance  to  the  new  or  de- 
fendant corporation  of  the  properties  of  the  two  old  corpora- 
tions, and  the  issue  to  their  stockholders,  according  to  their 
respective  holdings,  of  one  hundred  thousand  shares  of  the 
stock  of  the  new  company  (called  in  the  findings  "  Old  Com- 
pany Stock  ")  as  paid-up  stock,  and  by  placing  the  remaining 
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oriQ  hundred  and  fifty  thousand  in  charge  of  the  board  of 
directors,  to  be  by  thena  sold  in  the  open  market  for  such 
price  per  share  (not  less  than  fifty  cents)  as  could  be  obtained 
therefor.  The  mining  properties  of  the  two  old  companies 
conveyed  to  the  new  company  were  not  worth  to  exceed  fifty 
thousand  dollars  cost,  and  were  at  the  time  of  this  scheme  of 
consolidation  considered  and  estimated  as  of  the  aggregate 
value  of  one  hundred  thousand  dollars.  The  new  and  defend- 
ant company  assumed  payment  of  the  indebtedness  of  the 
Minerva  Mining  Company  to  the  plaintiff,  which  consented 
to  a  novation  of  its  debt,  accepting  the  notes  of  the  defendant 
company  in  place  of  those  of  the  old  Minerva  company.  This 
is  the  claim  upon  which  this  action  is  brought.  The  court 
also  finds  *'  that  the  payees  in  said  notes  named,  and  the  gen- 
eral managing  officer  of  the  plaintiff,  well  knew,  at  the  time  of 
the  execution  of  said  notes  and  of  their  indorsement  and 
delivery  to  the  plaintiff,  all  the  facts  hereinbefore  stated,  relat- 
ing to  the  organization  of  the  defendant  corporation,  and  the 
understanding  and  plan  of  its  organization,  and  so  dealt  with 
the  defendant  knowing  such  matters,  and  were  parties  to  and 
interested  in  the  original  scheme  of  the  incorporation  of  the 
defendant  company  as  in  the  findings  set  forth."  This  must 
be  construed  as  meaning  that  the  "  general  managing  oflBcer  " 
referred  to  is  the  person  who  transacted  the  business  with  the 
defendant  company  in  taking  these  notes,  and  of  the  benefit 
of  whose  action  in  that  regard  the  plaintiff  has  availed  itself. 
Notice  to  him  must  be  deemed  notice  to  the  plaintiff. 

Returning,  now,  to  the  subsequent  management  of  the  affairs 
of  the  defendant  company,  the  board  of  directors,  pursuant  to 
the  scheme  of  organization,  offered  for  sale  in  the  open  mar- 
ket the  one  hundred  and  fifty  thousand  shares  remaining  in 
the  treasury  as  fully  paid-up  stock,  and  some  of  it  was  bought 
as  such  by  the  other  defendants  in  good  faith,  for  a  price  ex- 
ceeding its  fair  market  value,  but  not  exceeding  one  dollar  per 
share,  believing  it  to  be  fully  paid-up  stock.  This  is  called  in 
the  findings  "  treasury  stock."  The  holders  of  the  old  com- 
pany stock  also  placed  their  stock  in  the  market,  some  of 
which  the  defendants  also  bought,  under  like  circumstances, 
and  in  the  same  belief.  In  March,  1887,  the  board  of  direc- 
tors, pursuant  to  a  resolution  adopted  by  them,  distributed  pro 
rata  among  the  individual  share-holders  all  the  stock  remain- 
ing unsold  in  the  treasury.  Of  this  the  individual  defendants 
received  their  respective  shares,  for  which  they  paid  nothing. 
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This  is  called  in  the  findings  "  pro-rate  stock."  The  court 
also  finds  that  none  of  such  defendants  ever  contracted,  prom- 
ised, or  in  any  manner  agreed,  or  intended  to  contract,  prom- 
ise, or  agree,  to  pay,  on  account  of  such  stock,  any  other  or 
different  or  greater  sum  or  consideration,  unless  the  law  would 
impose  or  imply  such  promise,  contract,  or  agreement  from 
the  foregoing  facts.  The  holdings  of  the  defendants  consist 
in  part  of  old  company  stock,  in  part  of  treasury  stock,  and 
in  part  of  pro-rate  stock. 

The  contention  Of  the  plaintiff'  is,  that  the  defendant  share- 
holders are  individually  liable,  as  for  unpaid  stock  subscrip- 
tions, for  amounts  equal  to  the  amount  of  their  stock,  less  the 
value  of  what  they  have  actually  paid  therefor,  viz.,  nine  dol- 
lars per  share  on  the  old  company  and  treasury  stock,  for 
whicli  they  paid  in  value  only  one  dollar  per  share,  and  ten 
dollars  per  share  on  the  pro-rate  stock,  for  which  they  paid 
nothing.  If  these  stockholders  were  indebted  to  the  corpora- 
tion for  unpaid  installments  on  stock,  this  debt  would  be  an 
asset  of  the  corporation  which,  in  case  it  became  insolvent, 
any  creditor  might  always  enforce  for  the  purpose  of  satisfy- 
ing his  claim.  But  it  is  very  clear,  from  the  facts,  that  the 
defendant  company  has  no  claim  against  the  defendant  stock- 
holders. They  owe  it  nothing.  As  between  them  and  it,  the 
arrangement  by  which  this  stock  was  issued  and  sold,  or  given 
away,  as  fully  paid  stock,  is  entirely  valid.  But  the  plaintiff" 
bases  its  claim  upon  the  familiar  doctrine  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  that  if  shares  are  not  in  fact  paid  up,  an  arrange- 
ment between  the  corporation  and  the  share-holders  that  they 
shall  be  deemed  paid  up,  although  valid  between  the  company 
and  the  stockholder,  will  be  ineff'ectual  as  to  creditors,  and 
that  equity  will  hold  the  share-holder  liable  for  the  amount 
not  in  fact  paid  on  his  stock,  to  the  extent  necessary  to  satisfy 
the  demands  of  creditors.  We  waive  consideration  of  the 
question  (which  may,  at  least,  admit  of  doubt)  whether  plain- 
tiff"'8  complaint  is  sufficient  to  entitle  it  to  such  relief:  See 
Phelan  v.  Hazard,  5  Dill.  45;  Cook  on  Stocks,  sec.  47;  Scovill  v. 
Thayer,  105  U.  S.  143. 

The  general  proposition  advanced  by  plaintiff^  cannot  bo 
controverted,  but  the  principle  upon  which  this  trust  in  favor 
of  creditors  rests  and  is  administered  must  not  be  overlooked. 
The  whole  doctrine  that  the  capital  stock  of  corporations  is  a 
trust  fuixd  for  the  payment  of  creditors  rests  upon  the  equi- 
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table  consideration  that  the  distribution  of  the  capital  among 
fitockholders  without  making  adequate  provision  for  the  pay- 
ment of  debts,  or  the  issue  of  fictitiously  paid-up  stock,  is  a 
fraud  upon  creditors  who  contract  with  the  corporation  in  re- 
liance upon  its  capital  remaining  intact,  or  in  reliance  upon 
the  professed  capital  having  been  in  fact  paid  up  iafull.  But 
when  the  reason  for  the  rule  does  not  exist,  the  rule  itself 
ceases  to  apply.  This  truth  does  notarise  absolutely  in  every 
case  in  favor  of  every  and  any  creditor.  It  is  not  true,  and  no 
case  can  be  found  which  holds,  that  it  is  in  the  power  of  a  cred- 
itor in  every  and  all  cases,  as  a  matter  of  right,  to  institute  an 
inquiry  as  to  the  value  or  amount  of  the  consideration  given 
for  stock  issued  as  fully  paid  up,  any  more  than  that  it  would 
be  his  right,  in  any  and  every  case,  to  inquire  into  the  distri- 
bution of  the  capital  among  the  share-holders.  It  is  only 
those  creditors  who  can  fairly  allege  that  they  have  relied,  or 
whom  the  law  presumes  to  have  relied,  upon  the  amount  of 
capital  stock  of  the  company,  who  have  a  right  to  make  such 
inquiry,  or  in  whose  favor  equity  will  impress  a  trust  upon  the 
subscription  to  the  stock,  and  set  aside  a  fictitious  arrangement 
for  its  payment.  For  example,  to  distribute  the  capital  among 
the  share-holders  without  provision  for  paying  corporate  debts 
would  be  a  fraud  on  existing  creditors,  as  well  as  on  such  sub- 
sequent creditors  as  deal  with  the  corporation  in  reliance  upon 
the  assumption  that  its  professed  capital  remains  intact.  An 
illustration  of  this  kind  is  to  be  found  in  the  very  first  case 
in  which  what  is  now  called  the  American  doctrine  was  an- 
nounced by  Justice  Story.  We  refer  to  the  case  of  Wood  v. 
Dummer,  3  Mason,  308,  where  a  banking  association  distributed 
three  fourths  of  its  capital  among  its  share-holders  without 
providing  for  the  payment  of  bill-holders,  and  the  court  im- 
pressed a  trust  in  their  favor  upon  the  capital  in  the  hands  of 
the  share-holders.  So,  again,  where  corporations  have  organ- 
ized and  engaged  in  business  with  a  certain  amount  of  osten- 
siole  and  professed  paid-up  capital,  but  which  was  not  in  fact 
paid  in.  there  are  numerous  cases  in  which  the  courts  have  set 
aside  the  arrangement  by  which  the  stock  was  called  "  paid- 
up,"  and  impressed  a  trust  upon  the  subscription  of  the  share- 
holder in  favor  of  subsequent  creditors  who  relied  upon,  or 
whom  the  law  would  presume  to  have  relied  upon,  the  appar- 
ent and  professed  amount  of  capital.  To  this  class  belong 
many  of  the  cases  cited  by  plaintiff,  as,  for  example,  Sawyer 
V.  Hoag,  17  Wall.  610;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501. 
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While  the  courts  have  not  always  had  occasion  to  state  the 
limitations  upon  the  doctrine  that  "  the  capital  is  a  trust  fund 
for  the  benefit  of  creditors,"  yet  we  think  that  it  will  be  found 
that  in  every  case  where  they  have  impressed  a  trust  upon 
the  subscription  of  the  share-holders,  it  has  been  in  favor  of 
creditors  becoming  such  afterwards,  and  hence  fairly  to  be 
presumed  as  rel3'ing  upon  the  amount  of  capital  which  the 
company  was  represented  as  having.  We  are  referred  to 
none,  and  have  found  none,  where  any  such  trust  has  been 
enforced  in  favor  of  creditors  who  have  dealt  with  the  corpora- 
tion with  full  knowledge  of  the  facts.  The  reason  is  apparent, 
for  in  such  cases,  no  fraud,  actual  or  constructive,  has  been 
committed  on  such  creditors.  If  a  corporation  issue  new 
shares  after  the  claim  of  a  creditor  arose,  it  is  clear  that  the 
latter  could  not  have  dealt  with  the  company  on  the  faith  of 
any  capital  represented  by  them.  Whatever  was  contributed 
as  capital  in  respect  of  the  new  shares  was  a  clear  gain  to  the 
creditor's  security.  So,  too,  if  a  party  deals  with  a  corpora- 
tion with  full  knowledge  of  the  fact  that  its  nominal  paid-up 
capital  has  not  in  fact  been  paid  for  in  money  or  property  to 
the  full  amount  of  its  par  value,  he  deals  solely  on  the  faith 
of  what  has  been  actually  paid  in,  and  has  no  equitable  right 
to  insist  on  the  contribution  of  a  greater  amount  of  capital  by 
the  share-holders  than  the  corporation  itself  could  claim  as 
part  of  its  assets:  Coit  v.  Gold  Amalgamating  Co.,  119  U.  S. 
343.  This  doctrine  with  respect  to  trusts  has  no  application 
to  a  case  where  a  party,  like  the  ])laintiff,  was  cognizant  of 
the  whole  arrangement  under  which  the  stock  of  the  defend- 
ant company  was  issued,  and  of  what  was  paid  or  intended  to 
be  paid  for  it,  and  who  accepted  a  novation  of  its  debt  with 
full  knowledge  of  these  facts,  and  received  as  great  or  greater 
security  for  it  than  it  had  before.  To  hold  otherwise  would 
be  to  perpetrate  a  fraud  on  the  stockholders,  and  not  on  the 
creditors. 

These  views  efiectually  dispose  of  the  question  of  the  lia- 
bility of  the  defendants,  at  least  on  account  of  their  old  com- 
pany and  treasury  stock.  We  think  it  also  logically  follows 
from  what  we  have  said  that  the  defendants  are  not  liable  to 
the  plaintiff  upon  their  pro-rate  stock  as  for  unpaid  stock 
subscriptions.  This  stock  had  not  been  issued  when  plain- 
tiff's debt  was  contracted.  It  could  not  have  dealt  with  the 
company  on  the  faith  of  any  capital  represented  by  these 
shares.     In  fact,  it  knew  that  no  such  capital  had  been  paid 
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in,  unless  the  mining  properties  of  the  two  old  companies  can 
be  considered  as  represented  in  part  by  them;  and  the  value 
of  these  properties  remained  the  same,  and  they  were  equally 
available  to  creditors,  whether  represented  by  one  hundred 
thousand  shares  or  two  hundred  and  fifty  thousand  shares  of 
stock.  Under  such  circumstances,  the  plaintiff  has  no  equi- 
table right  to  insist  on  the  contribution  of  a  greater  amount  of 
capital  by  the  holders  of  these  shares  than  the  corporation 
itself  could  insist  on:  2  Morawetz  on  Private  Corporations, 
sees.  832,  833. 

Judgment  aflSmied.  

Corporations  —  Stockbolders'  LiABitrriM.  —  The  liability  of  stock- 
holders to  creditors  for  corporate  debts  is  discussed  at  length  io  a  note  to 
Thompson  v.  Eeno  Savings  Bank,  3  Am.  St.  Rep.  806-873. 


Earl  v,  Godley. 

[42  Minnesota,  861. 
Marriage  between  Indians  —  Legitimacy  of  Children. —  Persona  who 
belong  to  a  tribe  of  Indians,  and  who  are  married  and  recognized  as  hus- 
band and  wife  by  the  custom  and  law  of  their  tribe,  must  be  treated  as 
as  such  by  the  courts,  and  their  children  regarded  as  legitimate,  when 
the  capability  of  the  tribe  to  manage  its  own  affairs,  including  its  do- 
mestic  relations,  is  recognized  by  the  United  States  government. 

Action  to  determine  adverse  claims  to  lands.  The  plain- 
tiffs claim  title  through  a  deed  from  Jane  Ortley,  mother  of 
Henry  F.  Ortley,  Jr.,  the  patentee.  Defendants  claim  under  a 
a  deed  from  Henry  F.  Ortley,  Sen.,  the  father  of  Henry  F. 
Ortley,  Jr.  Defendants  obtained  judgment.  A  motion  for  a 
new  trial  was  granted,  and  defendants  appealed. 

Eugene  M.  Wilson  and  Francis  G.  Burke,  for  the  appellants. 

R.  H.  McClelland  and  H.  J.  Peck,  for  the  respondents. 

Vanderburgh,  J.  The  only  question  presented  by  the  rec- 
ord is,  whether  Henry  F.  Ortley,  under  whom  defendants 
claim  title,  and  Jane  Ortley  were  husband  and  wife,  so  that 
the  former,  under  the  laws  of  inheritance  and  descent  in  this 
state,  became  entitled  to  the  land  in  controversy  as  the  heir 
at  law  of  Henry  F.  Ortley,  Jr.,  deceased,  who  was  the  patentee 
of  the  land,  and  is  admitted  to  have  been  the  child  of  the  par- 
ties first  named.  It  is  denied  by  the  respondents  that  Jane 
was  the  lawful  wife  of  the  first-named   Henry  Ortley.     The 
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case  was  tried  before  a  referee,  who  found  for  tlie  defendants 
on  the  isssue  presented,  and,  among  other  facts,  that  the  child 
Henry  F,  Ortly,  Jr.,  was  born  in  1849,  in  what  is  now  the 
town  of  Bloomington,  Hennepin  County,  in  this  state,  and  that 
he  died  in  the  same  place  about  the  year  1859,  and  was  a  half- 
breed  or  mixed  blood  of  the  Sioux  nation  of  Indians;  that  at 
the  time  of  his  birth  his  parents  had  been  living  and  cohabit- 
ing together  as  husband  and  wife,  and  continued  so  to  do,  from 
about  the  year  1848,  for  the  period  of  sixteen  years,  during 
which  time  several  children  were  born  unto  them,  including 
Henry,  and  during  all  this  time  they  continued  to  reside  in 
Bloomington  with  and  among  the  tribe  of  Sioux  Indians,  and 
that  they  were  married  about  the  year  1848,  in  accordance 
with  the  usage  and  custom  of  the  tribe  with  which  they  lived. 
And  in  respect  to  this  Indian  custom,  it  is  found  that  among 
that  Indian  tribe  there  was  a  custom  or  law  that  any  member 
of  the  tribe  who  desired  to  obtain  a  wife  might  purchase  one, 
and  the  man  and  woman  would  thereupon,  in  accordance  with 
such  custom,  live  and  cohabit  together  as  husband  and  wife 
without  other  or  further  marriage  ceremony;  and  that,  in  ac- 
cordance with  the  usage  and  established  custom  prevailing 
among  them,  the  parties  might  either  of  them  also  divorce  them- 
selves by  dismissing  or  abandoning  the  other,  without  further 
ceremony,  and  thereupon  either  was  at  liberty  to  take  another 
husband  or  wife;  and  that  among  the  tribe  referred  to  there 
was  no  other  custom,  law,  or  form  of  marriage.  These  parties 
must  be  deemed  to  be,  as  the  referee  found  they  were,  husband 
and  wife,  under  the  custom  and  law  of  their  tribe;  and  the  sole 
remaining  question  is,  whether  such  Indian  marriages  should 
be  treated  as  valid,  and  the  children  of  such  marriages  legiti- 
mate. The  distinct  tribal  relations  of  these  Indians  were, 
during  the  time  in  question,  still  maintained,  and  they  were 
recognized  by  the  United  States  as  a  distinct  political  com- 
munity: United  States  v.  Shanks,  15  Minn.  302,  869.  And 
where  the  tribal  relation  is  still  recognized  by  the  government 
as  existing,  in  i^s  dealings  with  them,  the  fact  that  their  primi- 
tive iabits  have  been  modified  by  their  intercourse  with  the 
whites  does  not  authorize  a  state  to  treat  them  as  subject  to 
its  laws  in  respect  to  their  relations  and  dealings  with  each 
other:  The  Kansas  Indians,  5  Wall.  787.  The  general  rule  is, 
that  marriages  valid  by  the  laws  of  the  country  where  they 
are  entered  into  are  binding  here,  though  not  solemnized  ia 
accordance  with  the  provisions  of  our  laws;  and  the  same  rule 
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must  be  adopted  in  relation  to  these  Indian  marriages,  where 
the  tribal  relation  still  exists.  Under  the  laws  of  the  United 
States  they  are  recognized  as  capable  of  managing  their  own 
affairs,  including  their  domestic  relations,  and  those  persons 
who  were  recognized  by  the  Indian  custom  and  law  as  married 
persons  must  be  so  treated  by  the  courts,  and  their  children 
cannot  be  regarded  illegitimate:  Kohogum  v.  Jackson  Iron  Co.y 
76  Mich.  498,  and  cases  cited;  Boyer  v.  Dively,  58  Mo.  510; 
Sutton  V.  Warren,  10  Met.  451.  The  estate  of  Henry  F.  Ortley, 
Jr.,  therefore,  was  inherited  by  his  father,  and  the  defendants 
are  the  lawful  owners  of  the  land  in  controversy. 

Order  reversed,  and  case  remanded,  with  directions  to  render 
judgment  for  the  defendants  upon  the  report  of  the  referee. 


Marriaqe  between  Indians.  —  A  marriage  between  two  Indians,  entered 
Into  according  to  the  customs  and  laws  of  their  people,  at  a  place  where  such 
onstoms  and  laws  are  in  force,  must  be  recognized  as  a  valid  marriage  else* 
where:   Wall  r.  Wiiiianison,  8  Ala.  48. 


Williams  v,  Davenport. 

[42  Minnesota,  893.] 
Libel  —  Actionable  Words  against  Actor. — Published  words  are  ac- 
tionable which  directly  tend  to  the  prejudice  or  injury  of  any  one  in  his 
oflBce,  profession,  trade,  or  business,  and  which,  if  true,  would  render 
him  unworthy  of  employment.  Hence  a  publication  falsely  accusing  a 
professional  actor  of  uugeutlemauly  and  discourteous  conduct  ia  li« 
belous. 

Davis  and  Farnam,  for  the  appellant. 
Allen  and  Shearer^  for  the  respondent. 

Collins,  J.  Action  for  a  libel.  The  court  below  overruled 
a  general  demurrer  to  the  complaint,  and  defendant  appeals. 
The  pleading  demurred  to  set  forth  the  alleged  libel  as  hav- 
ing been  written  and  published,  by  conspicuously  posting  up, 
in  the  following  words  and  figures:  — 

"22d  April. 

"Miss  Davenport  wishes  to  thank  those  members  of  her 
company  who  so  courteously  and  willingly  received  the  half- 
week's  salary  paid  them  last  week.  This  was  done  solely 
upon  the  strength  of  very  large  railroad  fares  and  excess  bag- 
gage, and  deeming  it  just  to  herself.  The  ungentlemanly 
and  discourteous  conduct  of  Mr.  Lotto  and  Mr.  Williams  ne« 
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cessitated  Miss  Davenport  consulting  her  lawyer  how  to  act, 
who  informed  her,  any  one  demanding  full  salary,  it  should 
be  paid.  Any  member  of  the  company  who  deem  the  other 
four  nights  due  them  will  communicate  the  fact  to  Mr. 
Willard,  and  shall  be  paid.  Fanny  Davenport." 

It  was  further  alleged  that  for  many  years  the  plaintiff  had 
been  an  actor  and  member  of  the  dramatic  profession;  that 
he  was  one  of  the  defendant's  dramatic  company  at  the  time 
of  the  publication;  that  courteous  and  gentlemanly  conduct 
is  especially  necessary  to  the  pursuit  of  his  said  calling,  in 
securing  and  maintaining  a  position  with  the  best  dramatic 
companies;  that  the  words  in  said  publication,  wherein  refer- 
ence was  made  to  plaintiff  and  his  conduct,  were  written  and 
published  of  and  concerning  plaintiff  in  his  professional 
character;  that  they  were  false  and  malicious;  that  the  de- 
fendant wrote  and  published  the  same  for  the  purpose  of 
injuring,  defaming,  and  wronging  plaintiff  in  the  pursuit  of 
his  profession;  and  that  he  had  thereby  been  rendered  odious, 
had  been  disgraced,  and  held  up  to  the  scorn,  ridicule,  and 
contempt  of  the  members  of  his  profession.  Other  circum- 
stances as  to  the  effect  of  the  publication  were  stated  in  the 
pleading,  but  need  not  be  specially  mentioned  here. 

Without  entering  into  a  discussion  of  the  many  distinctions 
and  refinements,  impossible  to  harmonize,  which  have  found 
a  place  in  the  text-books,  as  well  as  in  the  utterances  of  some 
of  our  courts,  upon  the  subject  of  slander  and  libel,  it  may 
safely  be  asserted  that  published  words  are  actionable  which 
directly  tend  to  the  prejudice  or  injury  of  any  one  in  his  office, 
profession,  trade,  or  business:  Siarkie  on  Slander,  sec.  117. 
The  injury  consists  in  falsely  and  maliciously  charging  an- 
other with  any  matter  in  relation  to  his  particular  trade  or 
vocation,  which,  if  true,  would  render  him  unworthy  of  em- 
ployment: 2  Kent's  Com.,  13th  ed.,  17. 

The  plaintiff  claims  that,  by  reason  of  the  accusation,  as 
detailed  in  bis  complaint,  he  has  been  *'  touched  "  in  his  call- 
ing and  occupation,  to  his  injury.  The  pleading  contains 
the  necessary  averments,  or  colloquium  of  facts,  showing  that, 
under  the  circumstances  accompanying  the  publication  in 
question,  it  was  libelous  in  fact.  A  good  cause  of  action  is 
stated,  and  the  order  stands  affirmed. 


Libel  —  Aotionablk  Words.  —  Written  or  printed  words  which  are  in« 
jurioua  to  a  person  ill  hifl  Office,  proffessioti,  or  calling  are  lil>eloua:  Uayea  r. 
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Press  Company,  127  Pa.  St.  642;  14  Am.  St.  Rep.  874j  Missouri  Pac.  R'y  Co. 
V.  Richmond,  73  Tex.  568;  15  Am.  St.  Rep.  794;  Sanderson  v.  Caldwell,  45 
N.  Y.  398;  6  Am.  Rep.  105;  Hayner  v.  Cowden,  27  Ohio  St.  292;  22  Am. 
Rep.  303;  Obaugh  v.  Finn,  4  Ark.  110;  37  Am.  Dec.  773;  Williams  v.  Daven- 
port, 42  Minn.  395;  Dennis  v.  Johnson,  42  Mian.  301. 


Hedderly  v,  Johnson. 

[42  Minnesota,  443.] 

Vkndob  and  Vendkk  —  Marketable  Title. — A  vendee  cannot  be  com- 
pelled to  take  an  unmarketable  title  when  he  has  stipulated  for  a  good 
one.  A  title  is  unmarketable  when  there  is  reasonable  doubt,  in  law  or  in 
fact,  as  to  its  validity.  Such  doubt,  if  raised  upon  a  question  of  law,  to  be 
sufficient,  must  be  one  upon  which  the  judicial  mind  would  hesitate  be- 
fore deciding  it;  and  if  raised  upon  a  question  of  fact,  and  there  is  no 
doubt  as  to  how  tlie  fact  is,  and  the  proof  is  readily  accessible  to  show 
how  it  is  at  any  time,  the  title  is  not  rendered  doubtful  by  depending 
upon  it. 

Vendor  and  Vendee  —  Reservation  in  Deed  —  Marketable  Title. — 
A  reservation  by  the  grantor  in  a  conveyance  of  real  estate  of  a  "  strip  of 
land  one  hundred  and  fifty  feet  M'ide,  to  be  used  by  the  said  railroad 
company  for  a  right  of  way  or  other  railroad  purposes,  where  the  main 
line  of  its  road,  or  any  of  its  branches,  as  now  located  and  constructed, 
or  hereafter  to  be  constructed,  is  laid  or  may  pass  over  said  premises," 
applies  only  to  the  location  of  the  line  of  road  as  it  exists  at  the  time  of 
the  execution  of  the  deed.  If  it  is  admitted  that  no  line  of  railroad  had 
then  been  located  on  the  tract,  there  is  no  doubt  of  the  validity  of  the 
grantee's  title,  and  it  is  good  and  marketable. 

Action  to  enforce  special  performance  of  a  contract  to  con- 
vey land.  Judgment  for  defendant,  and  appeal  by  plaintiflf 
from  an  order  refusing  to  grant  a  new  trial. 

Gilger  and  Harrison,  for  the  appellant. 

Davis,  Kellogg,  and  Severance,  and  Samuel  E.  Hall,  for  the 
respondent. 

GiLFiLLAN,  C.  J.  This  is  an  action  to  enforce  specific  per- 
formance of  a  contract  to  convey  real  estate,  brought  against 
the  vendee  of  the  particular  tract  as  to  which  the  questions 
here  involved  arise.  The  tract  is  described  as  section  11,  town 
126,  range  43.  The  defendant  resists  performance  of  the  con- 
tract on  the  ground  that  the  plaintiff,  the  vendor,  is  not  able 
to  give  him  a  good  marketable  title.  The  tract  originally  be- 
longed to  the  first  division  of  the  St.  Paul  and  Pacific  Rail- 
road Company,  being  a  part  of  the  land  grant  earned  by  it. 
The  plaintiff  derives  his  title  through  a  deed  conveying  thd 
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tract  to  one  Wilson,  made  by  the  trustees  of  said  railroad  com- 
pany, in  which  deed  was  this  clause  of  reservation:  "  Reserv- 
ing, however,  a  strip  of  land  one  hundred  and  fifty  feet  wide, 
to  be  used  by  the  said  railroad  company  for  a  right  of  way  or 
other  railroad  purposes,  where  the  main  line  of  its  road,  or 
any  of  its  branches,  as  now  located  and  constructed,  or  here- 
after to  be  constructed,  is  laid  or  may  pass  over  said  premises." 
This  clause,  it  is  claimed,  makes  the  title  unmarketable;  and 
undoubtedly  it  does,  if  it  makes  an  effectual,  operative 
reservation  of  a  right  of  way  upon  the  land,  or  if  it  makes 
it  reasonably  doubtful  whether  the  right  of  way  does  or 
does  not  exist.  Courts  will  not  compel  a  vendee  to  take  an 
unmarketable  title  when  he  has  stipulated  for  a  good  one; 
and  a  title  is  deemed  unmarketable,  within  this  rule,  where, 
although  it  may  be  good,  there  is  a  reasonoble  doubt  as  to 
its  validity.  The  term  "reasonable  doubt"  is  always  used 
in  this  connection,  because,  as  a  doubt  might  be  suggested  or 
question  raised  as  to  most  titles,  it  would  go  far  to  do  away 
with  the  remedy  by  specific  performance  if  a  mere  doubt  raised, 
without  regard  to  its  character,  were  permitted  to  defeat  the 
action. 

A  doubt  as  to  the  title  may  be  raised  upon  a  question  of 
law  or  upon  a  question  of  fact,  or  upon  both  law  and  fact. 
It  is  impossible  to  state  any  precise  and  definite  rule  by  which 
to  determine  when  a  doubt  raised  upon  a  question  of  law  is  to 
be  deemed  reasonable.  Without  going  so  far  as  some  of  the 
English  cases,  which  appear  to  hold  that  in  case  where  the 
doubt  exists  as  to  the  construction  of  an  act  of  Parliament,  or 
of  a  deed  or  will,  the  court  will  resolve  the  doubt,  and  thus 
remove  it,  so  that  it  shall  not  stand  in  the  way  of  enforcing 
specific  performance,  we  can  at  least  say  that  the  doubt  sug- 
gested must  raise  a  question  of  law  that  is  fairly  debatable, — 
one  upon  which  the  judicial  mind  would  hesitate  before  decid- 
ing it.  If  it  depend  on  the  construction  of  an  act  of  the  legis- 
lature or  of  a  written  instrument,  and  the  construction  is 
readily  arrived  at  by  the  application  of  the  well-known  rules 
of  interpretation,  it  ought  not  to  be  regarded  as  making  the 
title  doubtful.  The  case  of  Fairchild  v.  Marshall,  42  Minn. 
14,  where  the  doubt  was  as  to  the  duty  of  a  widow  to  elect 
between  the  provisions  in  her  behalf  in  her  deceased  hus- 
band's will,  and  the  statutory  provisions  in  her  favor,  is  aa 
instance  in  which  the  court  held  a  doubt  raised  upon  a  ques- 
tion of  law  not  to  make  the  title  unmarketable. 
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When  the  doubt  as  to  the  title  is  raised  upon  a  matter  of 
fact,  the  question  whether  it  is  reasonable  or  not  will  not  de- 
pend solely  on  the  actual  existence  or  non-existence  of  the 
fact  as  it  may  appear  after  a  trial  of  it.  If  it  need  a  trial  to 
ascertain  it,  and  especially  if  its  character  be  such,  or  if  the 
evidence  to  show  it  be  such,  that  it  may  be  decided  either 
way,  or  if  the  evidence  be  not  readily  accessible  to  the  vendee 
so  that  he  can  establish  the  fact  at  any  time  when  called 
upon,  it  would  certainly  affect  the  marketable  value  of  the 
title.  On  the  other  hand,  if  there  is  no  doubt  as  to  how  the 
fact  is,  and  it  may  be  readily  and  easily  shown  at  any  time, 
the  title  is  not  rendered  doubtful  by  depending  upon  it.  Thus 
where  the  title  depends  on  the  bar  of  the  statute  of  limita- 
tions, and  it  clearly  appears  that  the  real  owner  is  barred,  it 
is  a  marketable  title:  Pratt  v.  Ehy,  67  Pa.  St.  396.  In  such 
case,  the  evidence  to  establish  it  must,  from  the  nature  of  the 
fact,  be  easily  accessible.  An  instance  in  which  the  fact,  and 
the  evidence  by  which  it  would  have  to  be  established,  were 
of  such  a  character  as  to  render  a  title  depending  on  the  fact 
reasonably  doubtful,  is  furnished  by  Townshend  v.  Goodfellow, 
40  Minn.  312;  12  Am.  St.  Rep.  736. 

To  test  this  case  by  these  general  observations,  we  come  to 
consider  the  clause  of  reservation.  The  defendant  claims  that 
it  is  an  absolute,  unconditional,  and  valid  reservation  to  the 
railroad  company  of  an  easement  for  right  of  way  or  other 
railroad  purposes  over  a  strip  150  feet  wide.  The  plaintiff 
claims  that  it  is  void  for  several  reasons,  —  among  them,  that 
it  does  not  describe  nor  locate  the  strip.  And  plaintiff  also 
claims  that  it  locates  it  along  the  line  of  the  main  or  branch 
line  of  the  railroad  as  then  located,  and  that  it  makes  the 
reservation  depend  on  the  fact  of  the  main  or  branch  line 
having  been  located  on  the  tract,  so  that,  if  in  fact  no  such 
line  had  been  located,  the  reservation  never  took  effect.  The 
defendant  refers  to  what  was  said  by  this  court,  upon  a  clause 
of  reservation,  in  some  respects  similar  to  this,  in  the  case  of 
Carlson  v.  Duluth  Sliort  Line  K'y  Co.,  38  Minn.  305;  and  the 
court  below  seems  to  have  considered  that  case  as  in  effect 
deciding  this  to  be  a  good  reservation.  There  is,  however,, 
this  marked  difference  between  the  two  clauses,  that  in  that 
case  there  was  no  reference  in  the  clause  to  an  already  located 
line,  but  the  easement  was  to  be  "  where  the  line  of  any  rail- 
road is  or  may  be  laid  over  the  premises,"  clearly  contemplat- 
ing a  future  as  well  as  existing  location  of  the  line.     Bearing 
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in  mind  that  if,  when  taken  literally,  the  language  is  of  doubt- 
ful meaning,  or  may  have  either  of  two  meanings,  that  most 
favorable  to  the  grantee  in  the  deed  must  be  adopted,  it  is 
very  clear,  beyond  a  reasonable  doubt,  that  the  intent  was  to 
reserve  an  easement  along  the  line  as  then  (now)  located, 
whether  the  railroad  was  then  or  might  thereafter  be  con- 
structed upon  it.  The  words  "  as  now  located  "  qualify  the 
words  "  hereafter  to  be  constructed,"  as  well  as  the  words 
^'and  constructed."  Otherwise  the  word  "located"  must  be 
understood  so  as  to  make  the  phrase  mean  as  though  it  had 
been  written,  "or  hereafter  to  be  located  and  constructed." 
Of  course  the  court  could  not  make  that  insertion  if  it  would 
give  a  different  meaning,  more  favorable  to  the  grantor  than 
the  clause  would  have  without  it.  Construing  it  as  intended 
to  reserve  an  easement  along  the  then  located  line,  it  has  the 
elements  of  definiteness  and  precision,  —  means  for  determin- 
ing when,  and  precisely  where,  the  easement  was  reserved. 
Construing  it  as  giving  the  railroad  company  the  right  to 
locate  the  easement  by  a  subsequent  location  of  the  line  would 
leave  it  in  the  nature  of  a  "float,"  which,  as  it  would  be  more 
onerous  to  the  grantee  than  a  definitely  located  easement,  the 
court  would  avoid,  if  it  could  be  done  by  a  probable  interpreta- 
tion of  the  terms  of  the  clause.  This  being  the  meaning  of 
the  clause,  the  reservation  was  operative  and  effectual  only  in 
case  the  line  of  the  railroad  had  then  been  located  upon  the 
tract.  Why  the  clause  was  inserted  if  the  line  had  not  been 
located  on  the  tract  can  be  matter  only  of  conjecture.  The 
deed  furnishes  no  explanation,  unless  it  may  be  inferred  that 
the  trustees  who  executed  it  had  not  then  at  hand  means  to 
ascertain  whether  the  line  as  located  crossed  the  tract,  and 
that  they  inserted  it  as  a  matter  of  precaution. 

The  court  below  found  as  a  fact  that  no  line  of  railroad  had 
been  located  on  the  tract,  and  that  the  main  line,  as  located 
and  constructed,  passes  at  the  distance  of  three  hundred  feet 
at  the  nearest  point  from  the  tract.  In  order  that  the  title  be 
free  from  doubt  in  respect  to  this  easement,  it  is  necessary,  of 
course,  that  the  fact  be  as  found  by  the  court,  to  wit,  that  no 
railroad  line  had  been  located  on  the  tract.  But,  as  we  have 
already  indicated,  the  existence  or  non-exestence  of  the  fact 
does  not  alone  show  the  title  free  from  doubt.  How  the  fact 
is  must  also  be  free  from  reasonable  doubt,  and  it  must  be 
capable  of  being  easily  and  readily  proved  at  any  time  when 
it  may  be  necessary  to  prove  it. 
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From  the  proceedings  on  the  trial  as  shown  by  the  settled 
case,  it  appears  that  the  fact  was  not  regarded  as  doubtful; 
for  the  defendant  admitted  that  there  had  neither  been  the 
main  nor  any  branch  line  located  or  constructed  on  the  tract. 
From  his  ready  admission  of  so  important  a  fact,  it  must  be 
concluded  that  it  is  manifest,  and  not  disputable.  And  it 
would  seem  as  though,  from  its  nature,  the  evidence  of  it  must 
be  easily  accessible;  for  even  if  it  be  conceded  that  it  would  be 
competent  for  the  railroad  company,  in  support  of  an  easement 
under  such  a  clause,  to  prove  a  mere  paper  location, —  one  made 
by  merely  making  a  line  on  its  maps  of  the  lands,  instead  of 
proving  an  actual  location  by  something  done  on  the  land  in 
the  way  of  indicating  the  line, —  it  could  hardly  be  difficult  to 
get  the  proof  that  no  such  location,  as  to  this  tract,  had  been 
made.  Strong,  presumptive  evidence  that  no  line  had  been  lo- 
cated would  be  always  at  hand,  in  the  fact  that  after  so  great 
a  lapse  of  time  as  since  the  execution  of  this  deed  no  line  has 
been  constructed,  and  that  the  line  constructed  is  away  from 
this  tract.  We  do  not,  therefore,  regard  the  question  of  law 
involved  in  the  case,  nor  the  fact  on  which  the  right  of  ease- 
ment must  depend,  nor  the  evidence  by  which  the  fact  must 
be  shown,  to  be  of  such  a  character  as  to  cast  a  reasonable 
doubt  on  plaintiff's  title. 

Order  reversed.  

Vendob  and  Vendee  —  Marketable  Title. —  What  ia  a  marketable  titlet 
Moore  V.  Williams,  115  N.  Y.  586;  12  Am.  St.  Rep.  844;  Vouglit  v.  Williams, 
120  N.  Y.  253;  17  Am.  St.  Rep.  635. 

Vkndok  and  Vendee —  Marketable  Title.  —  A  purchaser  need  not  ac- 
cept an  unmarketable  title  unless  he  has  stipulated  to  take  a  defective  title: 
Vought  V.  Williams,  120  N.  Y.  253;  17  Am.  St.  Rep.  634. 


Anderson  v.  Minneapolis  Street  Railway  Co. 

[42  Minnesota,  490.] 
Street-railway's  Liabtlitt  fob  Negligence,  when  a  Question  for  Jury. 
—  It  is  the  duty  of  a  street-car  driver,  who  also  acts  as  conductor,  and 
has  exclusive  charge  of  the  car,  to  sit  or  stand  where  he  can  have  such 
control  of  his  team  and  car  as  is  practicable.  He  umat  be  in  a  place  and 
condition  to  exercise  a  reasonable  degree  of  care  and  diligence  in  watch- 
ing and  observing  the  street  ahead  of  him,  so  as  to  prevent  collisions,  and 
avoid  injury  to  pedestrians  lawfully  traveling  tliereon,  whether  children 
or  adults;  and  in  case  of  injury  to  a  small  child  through  his  alleged  neg- 
ligence,  it  is  for  the  jury  to  determine,  under  all  the  circunxstances. 
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whether,  had  he  been  exercisiag  due  care  and  caution,  he  would  have 
seen  the  child  in  season  to  have  stopped  the  car,  and  thus  have  avoided 

the  accident. 

Strekt-railway's  Liability  for  Negligence.  —  Although  a  street-car 
driver,  who  is  also  conductor,  and  has  exclusive  charge  of  the  car,  is 
performing  his  duty  to  his  employer  at  the  time  of  an  accident  in  mak- 
ing change  for  a  passenger  at  a  time  when  he  should  have  been  watchful 
of  the  rights  and  careful  of  the  safety  of  pedestrians,  this  fact  will  not 
relieve  the  employer  of  negligence  when,  had  the  driver's  attention  not 
been  engrossed  by  the  duty  imposed  by  his  employer,  he  could  have 
avoided  the  accident.  The  duty  which  the  car  company  and  its  em« 
ployees  owe  to  the  public  is  paramount  to  that  which  they  owe  to  each 
other. 

Purpose  and  Meaning  of  City  Ordinances  cannot  be  extended  by  im- 
plication. 

Street-railway  Company's  Liability  for  Negligence  —  Evidence.  — 
In  an  action  against  a  street-car  company  to  recover  for  injuries  to  a 
child,  arising  through  defendant's  alleged  negligence^  where  it  is  shown 
that  at  the  time  of  the  accident  the  car  causing  it  was  under  the  exclu- 
sive control  of  a  driver,  who  also  acted  as  conductor,  evidence  is  admis- 
Bible  to  show  that,  at  that  time  and  previous  thereto,  cars  upon  that  line 
were  habitually  crowded  with  passengers,  as  this  suggests  the  duty,  on 
the  part  of  the  company,  to  employ  conductors  to  relieve  the  drivera» 
and  thus  avoid  accidents. 

Pierce,  Arctander,  and  Nickell,  for  the  appellant. 
If.  B.  KooUy  for  the  respondent. 

Collins,  J.  This  is  an  action  to  recover  damages  for  the 
death  of  plaintiff" 's  intestate,  caused,  as  alleged,  by  defend- 
ant's negligence.  When,  upon  the  trial,  all  of  the  testimony 
had  been  submitted,  the  court  directed  and  the  jury  returned 
a  verdict  for  defendant.  The  appeal  is  from  an  order  refusing 
a  new  trial. 

Defendant  is  a  corporation  engaged  in  operating  lines  of 
horse-cars  in  the  streets  of  Minneapolis.  The  deceased  was 
plaintiff''8  son,  aged  about  three  years  at  the  time  of  his  death. 
The  injuries  from  which  he  died  were  received  upon  one  Sun- 
day afternoon  on  Cedar  Avenue,  some  180  feet  from  the  plain- 
tiff"'s  dwelling.  It  does  not  conclusively  appear  from  the 
case,  nor  do  we  understand  the  respondent  to  claim  it  to  so 
appear,  that  the  parents  had  failed  to  exercise  due  care  in 
regard  to  the  child,  or  that  it  was  on  the  avenue  through 
their  negligence  at  the  time  of  the  accident.  One  of  defend- 
ant's cars,  drawn  by  a  pair  of  mules,  was  on  the  avenue, 
between  Franklin  Avenue  and  Twenty-second  Street,  going 
south.  The  car  was  well  filled  with  passengers,  the  seating 
capacity  being  about  thirty,  and,  some  stood   upon  the  rear 
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platform.  It  was  not  the  custom  of  defendant  to  employ  con- 
ductors upon  this  line,  and  there  was  none  upon  the  car  in 
question.  The  driver,  therefore,  had  exclusive  charge,  and  in 
addition  to  looking  after  his  team  had  to  observe  his  passengers, 
see  that  they  got  on  and  off,  open  and  shut  the  door  for  them, 
see  that  each  person  paid  his  fare  and  promptly  register  the 
same,  to  drop  the  fare  as  soon  as  deposited  from  the  upper  to 
the  lower  compartment  of  the  box,  and  to  make  change  for 
the  passengers  a's  occasion  required.  This  was  done  from  a 
cash- box  fastened  to  the  dash  of  the  car,  and  which,  as  the 
driver  stood,  came  a  little  above  his  knees.  In  making 
change,  the  driver,  upon  receiving  the  passenger's  money, 
either  from  his  hand  or  from  the  cup  in  the  door,  —  but 
always  from  the  rear,  —  had  to  examine  it,  open  his  cash-box, 
place  the  money  in  its  proper  place,  select  an  envelope  con- 
taining the  requisite  amount,  close  his  box,  and  deliver  the 
change  to  the  passenger.  This  must  have  taken  some  little 
time,  during  which  his  attention  was  diverted  from  the  busi- 
ness of  driving,  and  his  eyes  necessarily  taken  off  from  his 
team,  as  well  as  from  the  street  along  which  he  was  traveling. 
It  could  not  have  been  done  in  an  instant.  He  had  to  look 
to  the  rear  twice,  and  to  carefully  observe  his  cash-box,  which 
was  upon  the  top  of  a  low  dash,  and  but  a  few  inches  from 
his  knees.  Just  prior  to  the  accident  under  consideration,  a 
passenger  had  made  his  way  to  the  front  of  the  car,  and 
handed  a  coin  to  the  driver  to  be  changed.  The  latter  turned 
immediately  to  his  cash-box,  and  commenced  to  get  the 
change,  the  passenger  standing  in  his  rear,  looking  forward 
along  the  avenue.  The  testimony  tended  to  show  that  at 
this  moment  the  child  was  in  plain  sight,  was  seen  by  the 
passenger,  about  thirty  feet  south  of  the  mules,  running 
towards  the  car  track,  evidently  frightened,  and  endeavoring 
to  get  out  of  the  way  of  a  pair  of  horses  attached  to  a  car- 
riage, which  were  being  driven  rapidly  along  the  avenue  from 
the  south,  —  that  is,  towards  the  car.  As  the  carriage  turned 
out  to  pass  the  car,  the  boy  stood  within  a  few  inches  of  the 
rail.  The  mules  were  trotting  slowly,  and  all  of  this  time, 
according  to  the  testimony  of  the  passenger  before  mentioned, 
the  driver  was  looking  into  his  cash-box,  for  the  purpose  of 
making  change.  The  passenger,  excitedly,  as  he  says,  en- 
deavored to  get  out  on  the  driver's  platform,  but  could  not. 
He  shouted  to  the  driver  about  the  time  the  mules  were  op- 
posite the  child.     The  former  looked  up,  dropped  the  money 
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back  into  his  box,  seized  the  brake,  and  attempted  to  stop, 
but  it  was  too  late.  The  child  was  knocked  down,  and  from 
a  wheel  of  the  car  received  the  injuries  which  caused  its  death 
a  few  days  later.  .The  car  could  be  stopped  readily  by  the 
use  of  the  brake,  and  was  stopped  within  a  very  few  feet  frooa 
the  point  where  the  brake  was  first  applied. 

A  case  was  here  made  out  which  should  have  been  sub- 
mitted to  the  jury,  and  the  court  erred  in  directing  a  verdict 
for  the  defendant.  Unquestionably,  so  far  as  the  public 
were  concerned,  it  was  the  duty  of  the  driver  to  sit  or  stand 
where  he  could  have  such  control  of  his  team  and  car  as  was 
practicable.  He  should  have  been  in  a  place  and  in  a  condi- 
tion to  exercise  a  reasonable  degree  of  care  and  vigilance  in 
watching  and  observing  the  street  ahead  of  him,  so  as  to  pre- 
vent collisions,  and  avoid  injury  to  persons  traveling  thereon. 
The  right  of  defendant  to  run  its  cars  must  be  exercised  with 
due  regard  for  the  rights  of  others,  and  with  an  appreciation 
of  the  knowledge  that  pedestrians,  children  as  well  as  adults, 
may  be  lawfully  upon  our  public  ways.  It  will  be  observed 
from  the  foregoing  statement  that  the  testimony  tended  to 
show  that,  at  a  time  when  the  driver  was  engaged  in  the  per- 
formance of  another  duty  than  that  of  managing  and  control- 
ling his  team  with  due  regard  to  the  common  enjoyment  and 
common  rights  of  the  public  in  the  street,  —  a  duty  imposed 
upon  him  by  the  defendant,  and  which,  as  the  testimony  in- 
dicates, occupied  his  attention  to  the  exclusion  of  all  other 
matters,  —  the  child,  apparently  confused  and  trying  to  es- 
cape from  approaching  danger  from  another  cause,  made  its 
appearance  in  close  proximity  to  and  running  in  the  direction 
of  the  tracks  over  which  defendant's  car  would  soon  pass.  It 
was  for  the  jury  to  say,  from  all  of  the  circumstances,  whether 
or  not  the  driver,  had  he  then  been  exercising  due  care  and 
caution,  would  have  seen  the  child  in  season  to  have  stopped 
the  car,  and  to  have  thus  avoided  the  accident.  The  driver 
may  have  been  performing  his  duty  to  defendant,  when  en- 
gaged in  making  change  for  a  passenger,  ai  a  time  when  he 
should  have  been  watchful  of  the  rights  and  careful  for  the 
safety  of  others,  but  this  fact  does  not  absolve  the  defendant 
from  the  charge  of  negligence.  The  duty  which  it  and  its 
employees  owe  to  the  public  is  paramount  to  that  which  one 
may  owe  to  the  other. 

Id  view  of  a  new  tri^l,  it  may  be  advisable  to  refer  to  one  or 
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two  of  the  rulings  made  by  the   court  of  which  appellant 
complains. 

1.  The  trial  court  did  not  err  in  its  ruling  upon  the  ordi- 
nance which  plaintiff  offered  in  evidence.  The  ordinance 
neither  directed  the  defendant  to  employ  conductors  on  its 
cars,  nor  did  it  prohibit  the  running  of  cars  without  conductors. 
Its  object  and  office  was  to  impose  certain  duties  (many  of 
which  are  required  at  common  law)  upon  such  conductors  as 
defendant  might  employ.  Its  purpose  and  meaning  cannot 
be  extended  by  implication. 

2.  The  plaintiff  was  not  permitted  to  show  that  for  some 
months  previous,  and  at  the  time  of  the  accident,  the  cars  upon 
the  Cedar  Avenue  line,  especially  upon  Sunday  afternoons, 
were  crowded  with  passengers  both  ways;  that  this  crowded 
condition  covered  the  point  where  his  child  was  injured;  and 
that  all  along  the  line,  and  particularly  at  Franklin  Avenue, 
many  passengers  got  off  and  on.  If  the  cars  upon  this  line  were 
habitually  crowded  with  passengers,  the  defendant  must  be 
chargeable  with  notice  of  it,  and  also  with  knowledge  that  the 
attention  of  the  drivers  was  thereby  frequently  distracted  from 
the  path  of  the  car.  It  should  suggest  to  defendant  the  neces- 
sity of  employing  conductors  to  relieve  the  drivers.  The  fact 
that  it  did  not,  under  circumstances  which  seemed  to  require 
it,  might  well  be  considered  by  a  jury  in  determining  the  ques- 
tion of  defendant's  negligence  in  a  case  like  that  at  bar.  The 
court  erred  in  rejecting  the  evidence  in  question. 

We  have  examined  the  balance  of  the  alleged  errors  as  to 
the  admission  of  testimony,  and  see  nothing  to  criticise  in  the 
rulings. 

Order  reversed.  

Strket-railwats  —  Duty  to  Children  on  Street-oar  Track.  —  A 
street-railway  company  is  bound  to  exercise  the  highest  degree  of  diligence 
to  discover  and  avoid  injuring  a  young  child  upon  its  track:  Oalveston  etc 
R.  R.  Co.  V.  HewiU,  67  Tex.  473;  60  Am.  Rep.  32;  and  to  the  same  efifect  sub- 
etantially,  see  Isabel  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  475;  Baltimore  etc.  R'y 
Co.  V.  State,  33  Md.  542,  cited  in  a  note  to  Houston  etc  R.  R.  Co.  v.  Symp- 
Una,  38  Am.  Rep.  6.39. 
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Barber  Asphalt  Paving  Company  v.  Hunt. 

IIOJ  Missouri,  22.] 

Passaob  of  Ohdinanck  under  St.  Louis  Charter.  — The  provision  of  the 
charter  of  St.  Louis  requiring  the  presiding  officer  of  each  of  the  two 
houses  of  the  muaicipal  assembly  to  affix  his  signature  to  a  bill  ia  opea 
Bessioa  ia  mandatory;  but  other  provisions  thereof  relating  to  mere 
matters  of  detail  in  the  passing  of  ordinances  are  only  directory,  and  it 
will  be  presumed  that  they  were  complied  with,  no  objection  being 
noted  on  the  journal. 

Obdinancb  Valid,  though  not  Returned  to  House  where  It  Origi- 
nated, WHEN.  —  Where  both  houses  of  the  municipal  assembly  of  St. 
Louis  adjourned  sine  die  on  the  day  when  an  ordinance  passed  by  them 
was  presented  to  the  mayor  for  hia  approval,  such  ordinance  ia  not  in» 
valid  because  the  mayor,  after  approving  it,  filed  it  in  the  city  register's 
office  instead  of  returning  it  to  the  house  in  which  it  originated. 

Work  of  Street  Paving  Covered  by  Patent,  Power  of  Citt  Counohi 
to  Order.  —  A  city  council  may  order  a  species  of  street  work  covered 
by  letters  patent  to  be  done,  notwithstanding  the  charter  of  the  city 
requires  the  board  of  public  improvements  to  "  let  out  said  work  by 
contract  to  the  lowest  responsible  bidder,  subject  to  the  approval  of  tha 
counciL" 

Action  to  enforce  a  lien.     The  opinion  states  the  case. 

C.  M.  Napton,  for  the  appellant. 

Hitchcock,  Madill,  and  Finkelnberg,  for  the  respondent. 

Sherwood,  J.  This  cause  was  tried  without  the  interven- 
tion of  a  jury,  and  resulted  in  a  judgment  for  the  plaintiffs, 
enforcing  the  lien  of  certain  tax-bills,  and  from  this  judgment 
the  defendant  appeals. 

The  grounds  upon  which  the  defendant  resists  the  payment 
of  the  tax-bills  in  suit*  are  two:  1.    That  the  ordinances  in 
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question  were  not  passed  and  approved  as  required  by  the 
charter;  and  2.  That  the  work  provided  for  in  the  ordinances 
was  not  let  as  provided  in  section  27,  article  6,  of  the  charter. 

The  charter  provisions  in  respect  to  passing  ordinances 
(article  3,  section  22)  are  as  follows:  "  No  bill  shall  become 
an  ordinance  until  the  same  shall  have  been  signed  by  the 
presiding  officer  of  each  of  the  two  houses,  in  open  session; 
and  before  such  officer  shall  affix  his  signature  to  any  bill, 
he  shall  suspend  all  other  business,  declare  that  such  bill  will 
now  be  read,  and  that  if  no  objections  be  made,  he  will  sign 
the  same,  to  the  end  that  it  may  become  an  ordinance.  The 
bill  shall  then  be  read  at  length,  and  if  no  objection  be  made, 
he  shall,  in  the  presence  of  the  house,  in  open  session,  and 
before  any  other  business  is  entertained,  affix  his  signature, 
which  fact  shall  be  noted  on  the  journal,  and  the  bill  imme- 
diately sent  to  the  other  house":  2  R.  S.  1879,  p.  1584. 

Defendant  put  in  evidence  the  journal  of  the  house  of  del- 
egates for  March  20,  1888,  which,  after  giving  in  full  tiie 
report  of  the  proper  committee,  that  these  two  bills  were  truly 
enrolled,  proceeds  as  follows:  "The  bills,  as  above,  were  read 
at  length.  No  objection  being  made,  Mr.  Speaker  Marriott, 
in  the  presence  of  the  house,  in  open  session,  affixed  his  sig- 
nature thereto,  as  required  by  the  charter." 

Upon  this  fact  being  thus  shown  by  the  journal,  the  defend- 
ant contends  that  two  of  the  charter  provisions,  marked  above 
in  Italics,  were  not  complied  with,  and  therefore  the  ordi- 
nance passed  is  null.  These  provisions  of  the  charter  are 
copied  from  section  87,  article  4,  of  our  state  constitution. 
And  upon  that  section  it  has  been  ruled  that  a  bill  passed 
by  the  legislature  became  a  law  where  the  same  was  signed  by 
the  presiding  officer  of  each  of  the  two  houses,  in  open  ses- 
sion, that  this  provision  was  mandatory;  but  the  other  pro- 
visions, relating  to  mere  matters  of  detail,  were  but  directory, 
and  as  no  objection  was  noted  on  the  journal,  the  presump- 
tion would  be  indulged  that  the  matters  of  detail  were  com- 
plied with;  that  the  legislature  proceeded  by  right,  and  not 
by  wrong:  State  v.  Mead,  71  Mo.  266.  Here  the  journal  ex- 
pressly recites  that  the  signature  of  the  speaker  of  the  house 
was  affixed  in  open  session.  On  the  authority  of  the  case 
lited,  it  must  be  ruled  that  the  bills  in  question  became  or- 
dinances, as  against  the  objection  already  considered. 

But  it  is  urged  that  the  bills  failed  to  become  laws,  because 
never  returned  Ui  the  house  in  which  they  originated. 
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Section  23  of  article  3  of  the  charter  provides:  "Every  bill 
presented  to  the  mayor,  and  returned  within  ten  days  to  the 
house  in  which  the  same  originated,  with  the  approval  of  the 
mayor,  shall  become  an  ordinance." 

The  testimony  shows  the  bills,  though  signed  by  the  mayor, 
were  not  thus  returned,  both  houses  having  adjourned  March 
27,  1883,  sine  die^  the  day  on  which  the  bills  were  presented 
to  the  mayor  for  his  approval.  But  the  testimony  also  shows 
that  the  mayor,  on  the  same  day,  filed  the  bills  in  the  city 
register's  oflBce  on  the  day  of  their  approval. 

Section  28  of  article  3  of  the  charter  contemplates  that 
cases  will  arise  where  a  bill  shall  not  have  been  returned  to 
the  house  where  the  same  originates;  and  besides,  there  is  no 
provision  in  the  charter  that  "  no  bill  shall  become  an  ordi- 
nance "  which  shall  not  be  returned  by  the  mayor  to  the  house 
where  the  same  orignated.  The  same  considerations,  there- 
fore, apply  here  as  were  applied  in  Mead's  case.  And  we 
hold  the  ordinances  valid  as  against  this  objection  also. 

Section  27  of  article  6  provides  how  bids  for  work  shall 
be  awarded,  to  wit,  that  the  board  of  public  improvements 
shall  "  let  out  said  work  by  contract  to  the  lowest  responsible 
bidder,  subject  to  the  approval  of  the  council." 

Upon  this  point,  it  is  insisted  that  such  provision  was  vio- 
lated, because  the  work  of  street  paving  prescribed  by  the 
ordinances  was  covered  by  letters  patent,  under  which  plain- 
tiff held  the  exclusive  right,  and  therefore  there  was  no  com- 
petition for  said  work.  This  point,  though  adjudicated  ia 
other  jurisdictions,  is  a  case  of  first  impression  in  this  state.  In 
New  York  it  has  been  ruled,  under  a  statute  requiring  all  city 
work  to  be  let  "to  the  lowest  bidder,"  that  the  common  counsel 
were  not  prohibited  from  letting  a  contract  for  paving  a  street 
with  material,  or  in  a  manner  not  admitting  competitive  bids 
or  proposals:  In  re  Dugro,  50  N.  Y.  513.  This  ruling  was 
approvingly  followed  in  Baird  v.  Mayor,  96  N.  Y.  567.  Prior 
to  the  time  the  subject  was  discussed  in  New  York,  a  similar 
ruling  had  been  made  in  Michigan:  Hohart  v.  Detroit,  17 
Mich.  246;  97  Am.  Dec.  185.  These  cases  seem  to  us  to  rest 
upon  the  correct  basis.  It  certainly  was  never  intended  that 
the  city  authorities  should  be  unable  to  make  a  contract,  how- 
ever necessary  to  the  public  welfare  such  contract  might  be, 
if  the  article  desired,  or  the  manner  of  the  performance  of  the 
contract,  required  the  use  of  a  patented  article.  Such  a  con- 
struction of  the  charter  we  regard  as  "  sticking  in  the  bark," 
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and  as  subordinating  the  whole  powers  conferred  od  the  com- 
mon council  to  the  meaning  of  two  or  three  words  contained 
in  a  single  section  of  the  charter.  Besides,  the  rights  of  those 
interested  are  protected  by  the  necessity  of  obtaining  the  ap- 
proval of  the  council  to  any  contract. 

A  different  view  of  the  matter  under  discussion  has  been 
taken  in  Wisconsin  {Dean  v.  Charlton,  23  Wis.  590;  99  Am. 
Dec.  205),  but  bj'  a  divided  court;  and  it  is  noteworthy  that 
the  legislature  of  that  state  did  not  approve  the  view  of  the 
statute  taken  by  the  court,  and  changed  the  statute,  so  as  to 
prevent  the  continued  prevalence  of  the  objectionable  ruling: 
Mills  V.  Charlton,  29  Wis.  400;  9  Am.  Rep.  578;  Dean  v.  Borch- 
senius,  30  Wis.  236. 
■  For  these  reasons,  we  affirm  the  judgment. 

Enactment  op  Statutes.  — It  need  not  appear  aflBrmatively  from  the 
journals  of  the  two  houses  of  the  legislature  that  every  act  required  to  be 
done  in  the  enactment  of  the  law  has  been  done:  People  v.  Dunn,  80  Cal.  211. 
Where  the  constitution  of  the  state  prescribes  a  formal  enacting  clause  to 
precede  statutes,  the  provision  is  directory  merely,  and  the  omission  of  such 
clause  does  not  invalidate  a  statute:  Cape  Girardeau  v.  Riley,  52  Mo.  424;  14 
Am.  Rep.  427;  contra.  Stale  v.  Rogers,  10  Nev.  250;  21  Am.  Rep,  7.38. 

Enactment  of  Statutes.  —  As  to  the  presumption  in  favor  of  the  legal 
enactment  of  statutes,  and  the  rebuttal  of  this  presumption,  see  note  to  Peo* 
pie  V.  Starne,  85  Am.  Dec.  357,  358.  As  to  the  signing  and  approval  of  bills 
by  the  executive,  see  note  to  People  v.  Starne,  85  Am.  Deo.  361,  362. 
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Findings  of  Fact  by  Trial  Court  Binding  on  Appellate  Court  when. 
—  In  an  action  at  law,  tried  by  the  court  without  the  aid  of  a  jury,  the 
finding  of  facts  by  the  trial  judge  is  as  binding  upon  the  appellate  court 
aa  a  finding  of  facts  by  fi  jury;  nor  does  it  make  any  diflFerence  that  the 
evidence  was  heard  before  one  judge,  and  tried  on  a  transcript  thereof 
before  another. 

PossKssiON  Held  under  Lease  ok  License  is  not  Adverse,  and  cannot 
be  of  any  avail  as  a  defense  under  the  statute  of  limitations. 

Possession  up  to  Given  Line,  when  Adverse.  —  Where  ad'oining  pro- 
prietors hold  possession  up  to  a  given  line,  but  without  claiming  or  in- 
tending to  claim  beyond  the  true  line,  wherever  that  may  turn  out  to  be, 
the  possession  will  not  be  adverse  to  the  true  owner;  but  where  one 
takes  and  holds  exclusive  possession  up  to  a  wall  or  fence,  and  claims  to 
be  the  owner  up  to  that  wall  or  fence,  bis  possession  will  be  adverse. 

Bjsctment.     The  opinion  states  the  case. 
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Cunningham  and  Elioty  for  the  appellant. 

D.  D.  Fassett  and  Sim  T.  Pricey  for  the  respondent. 

Black,  J.  This  is  an  action  of  ejectment  for  a  strip  of  landi 
three  or  four  inches  wide,  on  the  north  line  of  Locust  Street, 
in  the  city  of  St.  Louis,  and  extending  north  104  feet,  to  the 
width  of  five  inches,  to  an  alley.  The  defense  made  and 
brought  forward  on  the  trial,  by  the  instructions,  is  the  statute 
of  limitations. 

On  September  18,  1848,  Henry  Patterson,  being  the  owner 
of  fifty  feet  front,  and  extending  back  to  the  alley,  conveyed 
the  east  half  to  Seth  Ranlett,  and  on  the  same  day  he  con- 
veyed the  west  half  to  Charles  Ranlett.  The  plaintiff  derives 
title  to  the  east  half  by  mesne  conveyance  from  Seth  Ranlett, 
and  the  defendant  to  the  west  half  from  Charles  Ranlett.  The 
strip  of  land  in  dispute  lies  on  the  west  line  of  the  plaintiff's 
lot  and  is  included  in  his  deeds,  and  belongs  to  him,  unless  he 
and  his  grantors  have  lost  it  by  adverse  possession. 

In  1852,  one  Rudolph  was  the  owner  of  the  west  lot,  and 
Seth  Ranlett  was  still  the  owner  of  the  east  lot.  Ranlett  then 
had  a  brick  house  on  his  lot,  extending  back  thirty-nine  feet 
from  the  front  line.  Rudolph  found  just  twenty-five  feet  of 
vacant  land  between  Ranlett's  west  wall  and  a  house  west  of 
his,  Rudolph's,  lot,  and  he  took  possession  and  excavated  this 
twenty-five  feet,  and  built  a  house  thereon,  extending  from 
front  to  the  alley.  Rudolph  inserted  the  beams  of  his  house 
in  Rantlett's  west  wall,  and  raised  it  one  story,  for  which  use 
he  paid  Ranlett  a  money  consideration.  He  also  built  a  wall 
from  the  north  end  of  the  Ranlett  wall  to  the  alley,  placing  the 
outside  thereof  on  a  line  with  the  west  face  of  the  Ranlett  wall. 
Thus  matters  stood  until  1885,  when  the  defendant,  having 
become  the  owner  of  the  west  lot  by  the  will  of  her  husband, 
who  acquired  it  in  1871,  removed  the  old  Rudolph  house,  and 
built  a  new  one  on  the  exact  same  land,  placing  the  beams  of 
the  new  house  in  the  Ranlett  wall  as  before.  Beneath  this 
wall,  thirty-nine  feet  in  length,  and  some  five  feet  below  the 
surface  of  the  ground,  was  a  footing  course  of  stone  a  few 
inches  thick,  extending  out  from  the  wall  so  as  to  cover  five 
or  six  inches.  The  defendant  removed  this  projection  when 
underpinning  for  her  new  house. 

The  case  was  tried  before  the  court  without  a  jury,  and 
counsel  for  the  plaintiff  treat  the  case  in  this  court  as  if  we 
could  make  a  finding  of  facts  irrespective  of  the  instructions 
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given  by  the  trial  court.  In  this  they  are  in  error.  It  makes 
no  difference  whatever  that  the  case  was  tried  by  the  court 
without  the  aid  of  a  jury.  The  finding  of  facts  is  as  bind- 
ing upon  this  court  in  the  one  case  as  in  the  other,  in  an  ac- 
tion at  law  like  this.  Nor  does  it  make  any  difference  that 
the  evidence  was  heard  before  one  judge  and  tried  on  a  tran- 
script thereof  before  another  judge. 

Under  the  instructions  given,  the  court  must  have  found  that 
defendant  and  her  grantors  had  actual,  open,  continuous,  and 
exclusive  possession  of  the  strip  of  land  in  suit  for  a  period 
of  ten  years  before  the  commencement  of  this  suit,  and  that 
the  possession  was  not  had  or  held  under  any  license  or  per- 
mission from  Seth  Ranlett,  but  by  virtue  of  a  claim  of  exclusive 
ownership.  And  how  could  the  finding  have  been  otherwise? 
The  disputed  three  or  four  inches,  for  a  distance  of  thirty-nine 
feet  from  Locust  Street  back,  had  been  on  the  inside  of  the 
defendant's  house  and  the  house  of  her  grantors  since  1852  or 
1853,  and  the  sixty-five  feet  in  length  of  the  strip  in  the  rear 
had  been  covered  by  the  wall  erected  by  Rudolph  since  the 
last-mentioned  date.  This  wall  was  a  standing  monument  of 
a  claim  of  absolute  ownership  never  questioned  by  any  one 
until  this  suit  was  brought.  The  circumstance  that  a  few  inches 
of  the  footing  course  of  stone-work  under  the  foundation  wall 
of  the  Ranlett  house  projected  out  so  as  to  cover  the  strip  in 
suit  for  a  distance  back  of  thirty-nine  feet  is  overcome  by  the 
fact  that  Rudolph  took  possession  up  to  the  Ranlett  wall,  and 
built  his  wall  in  the  rear  up  to  an  extension  of  a  line  drawn 
along  the  face  of  the  Ranlett  wall. 

There  is  no  doubt  but  possession,  to  be  of  any  avail  as  a 
defense  under  the  statute  of  limitations,  must  be  adverse,  and 
not  subordinate  to  the  true  title.  The  possession  cannot  be 
adverse  so  long  as  it  is  held  under  a  lease  or  license,  and  it  is 
an  unquestioned  fact  that  Rudolph  acquired  a  right  to  rest  the 
beams  of  his  house  in  the  west  wall  of  Ranlett's  house  by  li- 
cense from  the  latter;  but  there  is  no  direct  evidence  tending  to 
show  that  this  license  related  to  or  covered  anything  save  the 
use  of  the  wall  itself.  The  direct  evidence  of  Rudolph,  and 
the  circumstances  in  evidence,  all  tend  to  show  that  the  license 
embraced  nothing  but  the  use  of  the  wall.  Besides  this,  the 
court  found  it  to  be  a  fact  that  when  Rudolph  procured  and 
paid  for  the  right  to  join  onto  the  wall  he  did  not  know  that 
this  footing  course  extended  out  beyond  the  main  foundation 
wall.     The  footing  course  seems  to  have  been  beneath  the  sur- 
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face  of  Rudolph's  cellar.  Certain  it  is,  there  is  an  abundance 
of  evidence  from  which  the  court  could,  and  did,  find  that  the 
possession  was  adverse  and  hostile  up  to  the  wall  of  Ranlett's 
house  at  the  surface  of  the  ground,  and  that  finding  is  conclu- 
sive, and  takes  these  few  inches  covered  by  the  projecting 
footings. 

Where  adjoining  proprietors  hold  possession  up  to  a  given 
line,  but  without  claiming  or  intending  to  claim  beyond  the 
true  line,  wherever  that  may  turn  out  to  be,  the  posession  will 
not  be  adverse  to  the  true  owner.  But  where  one  takes  and 
holds  exclusive  possession  up  to  a  wall  or  fence,  and  claims  to 
be  the  owner  up  to  that  wall  or  fence,  his  possession  will  be 
adverse:  Cole  v.  Parker,  70  Mo.  379.  That  the  claim  of  owner- 
ship of  Rudolph  and  those  claiming  under  him  included  the 
strip  in  suit  admits  of  no  doubt,  and  it  was  open  and  noto- 
rious. 

With  the  findings  made  by  the  trial  court  as  shown  by  the 
instructions  given,  there  is  little  to  review  in  this  case,  and  the 
judgment  is  affirmed.  

Adverse  Possession,  What  is  not.  —  When  ailjoining  landowners  hold 
possession  np  to  a  dividing  fence  built  for  convenience,  and  without  claiming 
or  intending  to  claim  beyond  the  true  line,  the  possession  of  one  is  not  adverse 
to  the  other:  Kriderv.  Millner,  99  Mo.  145;  17  Am.  St,  Rep.  549;  Schadv. 
Sharp,  95  Mo.  574;  Rtissell  v.  Maloney,  39  Vfc.  579;  94  Am.  Dec.  358;  Skinker 
▼.  Haagama,  99  Mo.  208. 
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Blkvatob,  Emplotek  Riding  in,  Assumes  Risk  or  Constbuotion  and 
Operation  when.  —  An  employee  of  defendant  familiar  with  the  con- 
Btmction  and  operation  of  its  elevator  used  in  its  business  only  for 
transporting  material,  who  rides  thereon  under  an  implied  license,  for 
his  own  pleasure  and  convenience,  accepts  whatever  risk  is  incident  to 
such  construction  and  operation,  and  can  only  require  of  the  defendant 
the  use  of  ordinary  care  in  its  operation. 

Variance  between  Allegations  and  Proof.  —  Allegations  of  a  petition 
charging  death  from  a  negligent  defect  in  the  construction  of  an  eleva- 
tor  in  which  the  deceased  was  riding  at  the  time  of  the  accident  are  not 
supported  by  proof  of  death  resulting  from  negligence  in  its  operation. 

Action  to  recover  damages.     The  opinion  states  the  case. 
T.  B.  Childress^  for  the  appellant. 
Cunningham  and  Eliot,  for  the  respondent. 
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Brace,  J.  This  is  an  action  to  recover  damages  by  a 
mother  for  the  death  of  her  minor  son,  William  O'Brien,  an 
employee  of  the  defendant,  who  was  killed  in  an  elevator  on 
defendant's  premises.  At  the  close  of  plaintiff's  testimony, 
the  court  gave  an  instruction  that  the  plaintiff  could  not  re- 
cover. She  thereupon  took  a  nonsuit  with  leave;  her  motion 
to  set  aside  the  nonsuit  having  been  overruled,  and  judgment 
rendered  for  the  defendant,  she  appeals. 

Plaintiff's  cause  of  action  is  made  to  appear  by  the  follow- 
ing averments,  contained  in  her  amended  petition:  "That  on 
the  fifth  day  of  August,  1886,  about  eleven  o'clock  in  the  night- 
time, the  said  William  O'Brien  being  in  the  employ  of  the 
defendant,  as  aforesaid,  and  being  on  said  elevator  descend- 
ing from  the  fourth  or  top  floor  of  said  building  to  the  first 
floor  thereof,  and  the  said  elevator  having  descended  nearly 
to  the  first  or  ground  floor  of  said  building,  and  having  stopped 
for  an  instant,  and  the  said  William  O'Brien  having  stepped 
to  the  front  of  said  elevator  to  a  position  from  which  he  could 
step  therefrom  to  the  ground  or  first  floor  so  soon  as  said  ele- 
vator should  reach  said  first  floor,  and  the  person  managing, 
operating,  and  running  said  elevator,  not  being  able  to  see 
said  William  O'Brien  on  said  elevator  from  where  he  was 
compelled  to  stand  in  order  to  manage  and  operate  said  ele- 
vator, owing  to  the  negligent  and  improper  construction 
thereof,  and  not  knowing  that  said  William  O'Brien  was 
standing  on  said  elevator,  near  the  front  thereof,  ready  to 
step  therefrom  when  it  reached  the  first  floor  of  said  building, 
suddenly  reversed  said  elevator,  and  started  it  upwards,  and 
that  said  William  O'Brien  was  then  and  there  and  thereby 
caught  between  the  platform  or  floor  of  said  elevator  and  the 
arch  of  the  opening  or  entrance  to  said  elevator,  and  was  then 
and  there  so  crushed  and  injured  between  the  platform  or 
floor  of  said  elevator  and  the  said  arch  that  he  died  almost 
instantly  therefrom;  that  the  death  of  said  William  O'Brien 
was  caused  by  the  fault  and  negligence  of  the  defendant  in 
not  having  said  elevator  so  constructed  and  arranged  that  the 
person  employed  to  manage,  operate,  and  run  said  elevator, 
whilst  managing,  operating,  and  running  the  same,  could  see 
onto  the  said  elevator  from  the  point  where  he  had  to  stand 
when  01  e  ating,  managing,  and  running  the  same,  and  could 
see  and  know  when  any  person  was  on  said  elevator  when  it 
reached  the  first  or  ground  floor  of  said  building  and  was  near 
to  the  front  of  said  elevator  floor;  all  of  which  said  defendant 
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might  and  would  have  had  by  the  use  of  reasonable  and  ordi- 
nary care  and  diligence." 

It  does  not  appear  from  the  pleadings  or  evidence  when  or 
by  whom  the  elevator  in  question  was  constructed,  or  to  whom 
it  belonged;  it  only  appears  that  at  the  time  of  the  accident, 
and  for  some  time  prior  thereto,  the  defendant  was  in  posses- 
sion of  the  premises,  operating  the  elevator  for  the  purposes 
of  its  business  in  transporting  material  (coke,  coal,  ore,  iron, 
etc.)  to  and  from  the  several  floors  of  the  building  in  which 
it  was  situate,  and  that  for  the  purposes  of  this  business  it 
was  not  necessary  that  any  person  should  be  transported  on 
it;  that  there  were  stairways  in  tlie  building  for  the  use  of 
those  who  desired  to  go  up  or  down  from  one  floor  to  another, 
but  that  for  some  months  previous  to  the  employment  of  the 
plaintiff's  son,  and  during  the  time  of  his  employment,  the 
elevator  was  frequently  and  continuously  used  by  the  defend- 
ant's employees  in  going  from  one  floor  to  another.  The  ele- 
vator was  a  double  one,  having  two  cages,  one  going  up  as  the 
other  came  down. 

The  cages  were  open  platforms,  and  moved  in  a  well  or  shaft 
inclosed  by  brick  walls  having  arched  openings  on  each  floor, 
was  operated  by  steam,  and  managed  by  the  operator  from  the 
engine-room  adjoining  the  shaft  on  the  ground  floor,  by  means 
of  a  crank.  From  his  position  at  the  crank,  through  a  window 
in  the  wall  he  could  see  only  a  part  of  the  platform  of  the 
cage  on  which  the  accident  happened  as  it  passed  between  the 
first  and  second  floors;  owing  to  obstructing  machinery  in 
the  engine-room  he  could  not  see  that  part  between  the  center 
of  the  platform  and  the  front  toward  the  arched  opening  of  the 
first  floor.  About  five  weeks  before  the  accident,  William 
O'Brien,  plaintiff's  son,  become  an  employee  of  defendant;  his 
duties  were,  in  connection  with  another  employee,  to  unload 
rail-butts  from  trucks  brouglit  to  his  post,  and  which  were 
thereafter,  on  buggies  or  barrows,  wiieeled  to  the  hoist  by 
other  employees,  and  carried  thereupon  to  their  appropriate 
floor;  with  these  butts,  before  they  reached  or  after  they  were 
reloaded  on  the  buggies,  he  had  nothing  to  do;  his  post  was 
outside  the  building,  and  his  duties  did  not  require  him  to 
enter  the  same  or  go  upon  the  elevator.  Before  the  accident 
he  had  frequently  visited  the  engine-room,  and  had  ridden 
upon  the  elevator. 

At  the  time  of  the  accident,  the  workmen  on  the  several 
floors  were,  by  an  arrangement  of  their  own,  furnished  with  ice 
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to  go  into  their  water,  at  their  own  expense.  The  deceased 
and  his  comrade  had  made  an  arrangement  for  their  ice-water 
with  the  workmen  on  the  fourth  floor.  On  the  night  of  the  ac- 
cident the  deceased  and  his  comrade  had  separately  gone  to  the 
fourth  floor  for  a  drink  of  water,  as  they  had  done  for  about  a 
week  before  the  accident.  After  getting  their  drink,  they  re- 
mained on  the  fourth  floor  about  ten  minutes,  then  entered 
the  cage,  gave  the  signal  for  lowering,  and  as  they  descended^ 
the  deceased  stepped  to  the  side  and  near  the  edge  of  the  plat- 
form, next  to  the  opening  on  the  first  floor,  his  conirade  just  be- 
hind him.  When  they  had  passed  the  arch  of  the  opening  on 
the  first  floor,  the  deceased  leaned  forward,  projecting  his  head 
about  three  inches  into  the  archway,  preparing  to  step  off 
when  the  cage  should  reach  the  ground  floor.  ^  When  the  plat- 
form of  the  cage  reached  within  about  eighteen  inches  of  the 
ground,  however,  its  motion  was  suddenly  reversed,  the  cage 
went  up,  catching  the  deceased's  head  between  the  platform 
and  the  arch,  crushing  it  down  on  the  platform,  and  inflicting 
injuries  from  which  he  directly  died.  The  operator  of  the 
elevator,  from  his  position  at  the  crank  in  the  engine-room, 
could  not  see  the  space  on  the  platform  of  the  cage  occupied 
by  the  deceased  and  his  companion  at  the  time  he  reversed 
the  motion;  he  says  he  did  not  know  that  anybody  was  on  it, 
and  reversed  it  because  the  other  cage  was  wanted  below.  If 
the  platform  had  descended  to  the  level  of  the  ground  floor,  as 
was  the  custom  for  it  always  to  do  before  that  time,  that  the 
deceased  would  have  gotten  off"  safely  there  can  be  no  question. 
He  was  on  the  elevator  not  as  an  employee  of  the  defendant 
discharging  duties  within  the  scope  of  his  employment,  but,. 
at  best,  under  an  implied  license  for  his  own  pleasure  and  con- 
venience; he  was  familiar  with  its  construction  and  operation,. 
and  when  he  went  upon  it,  accepted  whatever  risk  there  wa» 
incident  to  such  construction  and  operation.  It  did  not  be- 
come the  duty  of  the  defendant  to  change  either  the  one  or 
the  other  by  reason  of  the  fact  that  the  deceased  and  other 
employees  of  the  defendant,  for  their  own  convenience,  were 
impliedly  permitted  to  ride  upon  it,  such  implication  arising 
eimply  from  the  fact  that  they  so  used  it  without  remon- 
strance. The  only  duty  that  such  use  could  impose  upon  the 
defendant  would  be  to  operate  its  elevator  in  its  business  with 
ordinary  care  in  view  of  such  use;  a  failure  to  so  operate  it 
would  be  an  act  of  negligence  and  a  breach  of  duty,  for  the  con- 
eequences  of  which  the  defendant  may  be  held  liable.     The 
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petition,  however,  states  no  cause  of  action  against  the  defend- 
ant for  any  act  of  negligence  in  operating  the  elevator,  so  that 
branch  of  the  subject  need  not  be  further  considered,  so  far  as 
the  rights  and  the  duties  of  the  parties  in  this  action  are  con- 
cerned. 

The  act  of  negligence  charged  is  in  the  plan  upon  which 
the  elevator  was  constructed;  and  the  important  preliminary 
inquiry,  What  was  the  proximate  cause  of  the  death  of  the 
plaintifiF  's  son  ?  may  obviate  the  necessity  of  any  extended 
discussion  of  that  plan,  or  its  supposed  connection  with  the 
injury.  Obviously,  two  concurrent  acts  produced  that  death: 
the  act  of  the  deceased  in  placing  himself  in  an  attitude  to 
etep  off  the  elevator,  and  the  act  of  the  operator  in  suddenly 
reversing  its  motion.  Conceding  that  the  evidence  does  not 
warrant  an  inference  that  the  deceased  was  guilty  of  negli-  . 
gence  in  placing  himself  in  the  position  he  did  at  the  time 
and  under  the  circumstances,  then,  if  his  death  was  the  result 
of  any  negligent  act,  it  was  that  of  the  operator  in  reversing 
the  motion  of  the  elevator.  And  that  negligent  act  was  the 
proximate  cause  of  his  death.  This  act  being  the  immediate 
cause  of  the  injury  complained  of,  if  it  was  contributed  to  in 
any  manner  by  the  supposed  defect  in  the  plan  of  construc- 
tion, that  defect,  at  best,  could  only  be  a  remote  cause,  and 
would  not  support  plaintiff's  action.  There  was  in  fact,  how- 
ever, no  defect  shown  in  the  plan  or  the  construction  of  the 
elevator  to  contribute  to  the  death  of  plaintiff's  son;  it  was 
safe  and  sufficient,  not  only  for  all  the  purposes  of  defendant's 
business,  but  for  all  the  uses  to  which  it  was  put  by  the  defend- 
ant's employees  if  operated  with  ordinary  care.  The  negligence, 
if  any,  that  caused  the  death  of  the  deceased  was  in  the  opera- 
tion of  the  machine,  and  not  in  its  plan  or  construction. 

The  allegations  of  the  petition  were  wholly  unsupported  by 
the  evidence,  both  as  to  the  alleged  act  of  negligence  and  as 
to  the  proximate  cause  of  the  death  of  William  O'Brien,  and 
at  the  close  of  plaintiff's  case  the  court  could  not  do  other- 
wise than  instruct  that  she  could  not  recover,  and  there  was 
no  error  in  its  refusal  to  set  aside  the  nonsuit  taken  by  reason 
of  such  instruction.  

Master  AND  Servant  —  Risks  Assumed  by  Servant. —  The  servant  as- 
Buines  the  risks  of  employment  when  he  enters  into  it  with  a  knowledge  of 
those  risks;  and  if  he  accepts  employment  on  defective  machinery,  knowing 
it  to  be  defective,  the  master  will  not  be  liable  to  him  for  any  injnry  that 
he  may  receive  from  defects  that  were  as  well  known  to  him  aa  to  the  maa> 
ter:  Note  to  Biazell  v.  Laconia  Mfij.  Co.,  11  Am.  Dec.  222,  223. 
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Weber  v.  Kansas  City  Cable  Railway  Co. 

[lOa  Missouri,  194.] 
RiTNNiNQ  Trains  at  Speed  Prohibited  by  Ordinance  NEOLiaENCE  per  Sk. 

—  A  cable-railway  company  ia  running  its  trains  through  the  streets  of 
a  city  at  a  rate  of  speed  prohibited  by  ordinance  is  guilty  of  negligence 
per  se.  And  where  a  passenger,  on  alighting  from  a  car  of  the  company 
running  at  such  prohibited  rate  of  speed,  is  injured  by  a  similar  car 
running  in  the  opposite  direction,  it  cannot  be  said  that  the  speed  of  the 
train  had  no  direct  agency  in  causing  the  injury. 

Contributory  Negligence  of  Railway  Passenger  Bars  Recovery.  — 
While  carriers  of  passengers  are  held  to  a  very  high  degree  of  care,  there 
is  a  corresponding  obligation  on  the  part  of  the  passenger  to  act  with 
prudence;  and  if  his  negligent  act  contributes  to  the  bringing  about  of 
the  injury,  he  cannot  recover. 

CONTRIBDTORY  NEGLIGENCE   13   ORDINARILY  QUESTION  OF  FaCT  for   the   jurv; 

but  if  it  appears,  without  any  conflict  of  evidence,  from  the  plaintiff's 
own  case,  or  from  the  cross-examination  of  his  own  witnesses,  that  he 
was  guiltj'  of  negligence  proximately  contributing  to  produce  the  injury^ 
it  is  the  duty  of  the  court  to  take  the  case  from  the  jury. 

Question  of  Plaintiff's  Negligence  should  be  Submitted  to  Jury,  where 
the  undisputed  facts  relied  on  to  establish  contributory  negligence  are 
such  as  may,  in  the  judgment  of  sensible  men,  lead  to  different  conclu* 
sions  as  to  whether  or  not  they  establish  want  of  care. 

Lkaying  Car  Door  Open  not  Invitation  to  Alight  when.  —  The  fact 
that  the  door  of  a  railway  car  is  left  open  and  unguarded  cannot  be 
regarded  as  an  invitation  for  a  passenger  to  alight  while  the  train  is  run- 
ning at  full  speed.  The  fact  that  a  train  does  not  stop  or  check  up  is  a 
warning  to  passengers  not  to  get  off. 

Jumping  or  Stepping  from  Moving  Car  Contributory  Negligbnce  when. 

—  Whether  a  party  jumping  or  stepping  from  a  moving  car  is  guilty  of 
negligence  must  depend  upon  other  circumstances  than  the  speed  of  the 
cars;  but  if  the  rate  of  speed  is  so  high,  and  the  place  of  descent  so  ob- 
viously perilous,  that  a  person  of  ordinary  prudence  would  not  attempt 
to  get  off,  the  act  is  contributory  negligence,  and  will  bar  a  recovery. 

Duty  of  Railway  Company  to  Passengers  Getting  on  and  off.  —  It  ia 
the  duty  of  a  railway  company  to  stop  its  cars  and  to  let  them  remain 
at  rest  long  enough  for  passengers  to  get  on  and  off  with  safety,  and  its 
servants  in  charge  of  an  approaching  train  must  govern  their  conduct 
accordingly. 

Contributory  Negligence,  Party  Guilty  of,  when,  —  Where  a  young 
man  twenty  years  old,  in  the  possession  of  his  faculties,  accustomed  to 
cable-cars,  knowing  that  they  pass  every  few  minutes,  leaves  his  seat 
without  signifying  to  the  brakeinan  near  him  any  desire  to  get  off,  and 
without  any  reason  to  believe  that  the  cars  would  come  to  a  halt,  goea 
to  the  door  of  the  car  and  jumps  off  while  it  is  running  at  full  speed,  and 
is  injured  by  an  approaching  train  which  he  might  have  seen  if  he  had 
looked  for  it,  he  is  guilty  of  such  contributory  negligence  as  will  bar  a 
recovery. 

Defendant  does  not  Waive  his  Demurrer  to  Plaintiff's  Evidence  by 
putting  in  his  own  evidence;  he  thereby  takes  the  chance  of  aiding  the 
plaintiff's  case,  but  is  not  deprived  of  his  right  to  ask  the  court  to  direct 
a  verdict  on  all  the  evidence. 
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Saving  of  Exceptions,  What  Sufficient.  —  A  recital  in  a  bill  of  exceptions 
that  "said  instructions,  nnmbers  10,  11,  12,  13,  14,  15,  16,  17, 18,  19,  20, 
21,  and  22,  as  asked,  the  court  refused,  to  which  refusal  of  the  instruc- 
tions thus  asked  the  defendant  by  its  counsel  then  and  there  excepted 
at  the  time,"  entitles  the  party  so  excepting  to  have  each  refused  instruc- 
tion considered  in  the  supreme  court. 

Gkound  Assigned  fob  New  Trial,  What  Sufficient. — "A  ground  as- 
signed for  a  new  trial,  that  the  court  erred  in  refusing  to  give  instructions 
numbers  10  to  22,  inclusive,  asked  by  the  defendant,"  is  sufficient. 

Demurrer  to  Evidence,  Practice  of  Supreme  Court  on.  —  When  a 
demurrer  to  the  plaintifiTs  evidence  ia  made  and  overruled,  and  the 
defendant  puts  in  his  evidence,  the  supreme  court  in  reviewing  the  rul- 
ing will  do  so  in  the  light  of  all  the  evidence.  If  upon  all  the  evidence, 
no  matter  by  whom  or  when  offered,  there  is  a  case  to  go  to  the  jury, 
the  ruling  will  not  be  reversed,  though  the  demurrer  to  the  plaintiff*! 
evidence  should  hare  been  sustained  as  the  case  stood  when  it  was  inter* 
posed. 

Action  to  recover  damages.     The  opinion  states  the  case* 
Johnson  and  Lucas,  for  the  appellant. 
Wash.  Adams,  for  the  respondent. 

Black,  J.  The  plaintiff  recovered  a  verdict  for  thirteen 
thousand  two  hundred  dollars,  and  on  the  suggestion  of  the 
trial  court  remitted  a  part,  and  accepted  a  judgment  for  ten 
thousand  dollars,  to  reverse  which  the  defendant  appealed. 
The  defendant,  at  the  close  of  the  plaintiff's  evidence,  submit- 
ted a  demurrer  to  the  evidence,  and  asked  a  like  instruction 
at  the  close  of  all  of  the  evidence,  both  of  which  were  refused. 
These  instructions  present  the  question  whether  the  court 
should  have  taken  the  case  from  the  jury. 

The  facts  disclosed  by  the  plaintiff's  evidence  are,  in  sub- 
stance, these:  The  defendant's  road  runs  east  and  west  through 
the  city  of  Kansas.  The  cars  run  east  on  the  south,  and  west 
on  the  north  track;  and  when  the  trains  pass,  there  is  a  space 
of  not  more  than  eighteen  inches  between  the  cars.  The  carh 
going  east  stopped  only  at  the  east  and  those  going  west  at  the 
west  sidewalk  crossings,  and  then  only  when  persons  desired 
to  get  on  or  off. 

The  plaintiff,  a  young  man  about  twenty  years  old,  boarded 
an  east-bound  train  composed  of  a  coach  and  grip-car,  intend- 
ing to  go  to  Holmes  Street.  He  took  a  seat  on  the  north  side 
of  the  grip-car,  near  the  rear  end.  Besides  end  doors  this  car 
had  two  side  doors  at  the  rear  end,  one  opening  out  on  the 
north  and  the  other  on  the  south  side.  These  doors  were  open, 
and  there  was  no  gate  or  other  contrivance  to  prevent  persons 
from  going  out  on  the  north  side. 
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Plaintiff  testified  that  when  he  reached  Holmes  Street  he 
pulled  a  cord,  which  was  attached  to  an  air-whistle,  twice;  that 
he  heard  no  signal,  and  the  cars  did  not  stop;  that  he  was 
looking  out  of  the  side  windows  of  the  car,  and  then  leaned 
over  and  looked  out  of  the  front-end  car  door,  and  did  not  see 
any  train  coining  from  the  east  on  the  north  track;  that  he 
then  got  up,  went  to  the  rear  end  of  the  car,  and  then 
stepped  out  of  the  north  door,  and  just  as  he  got  upon  the 
ground  a  train  going  west  on  the  north  track  hit  him  and 
knocked  him  down.  His  legs  were  thrown  under  the  wheels 
of  the  cars  upon  which  he  had  been  riding.  The  bones 
were  broken,  but  amputation  was  not  necessary;  he  is  a  cripple 
for  life.  He  stepped  off  at  or  within  a  few  feet  of  the  east 
crossing.  He  says  the  train  going  west  was  so  close  to  him 
when  he  got  off  that  he  could  not  see  it.  The  whistle  attached 
to  the  cord  was  in  the  grip-car,  and  was  out  of  order,  so  that  it 
gave  no  signal.  The  plaintiff's  seat  in  the  car  was  within  six 
or  eight  feet  of  the  gripman,  and  the  plaintiff  did  not  notify 
the  conductor  or  gripman  where  he  desired  to  leave  the  car; 
he  had  been  in  the  habit  of  going  back  and  forth  to  and  from 
his  Work  by  way  of  the  defendant's  road,  and  was  familiar 
with  the  running  of  the  cars.  There  were  eight  trains  on  the 
road,  and  each  made  ten  or  twelve  daily  trips.  These  trains 
were  running  at  the  rate  of  a  fraction  over  seven  miles  per 
hour,  in  violation  of  a  city  ordinance  which  limits  the  rate  of 
speed  to  six  miles  per  hour. 

The  evidence  tends  to  show  that  it  was  the  custom  to  ring 
the  bells  on  both  trains  when  and  wherever  they  passed.  The 
gripman  of  the  train  on  which  plaintiff  took  passage  testified 
in  positive  terms  that  the  bells  on  both  trains  were  ringing  at 
and  before  plaintiff  stepped  off.  But  the  plaintiff  testified,  in 
answer  to  the  question  whether  he  heard  any  bells:  "I  don't 
remember  of  one  on  the  car  I  was  on.  I  never  heard  the  bell 
on  the  approaching  car."  Another  witness  for  the  plaintiff, 
being  asked  if  he  was  accustomed  to  hear  signals,  said:  "Yes, 
sir.    On  that  occasion  I  cannot  say  whether  I  noticed  any." 

The  defendant  offered  evidence  to  the  effect  that  there  were 
notices  in  the  cars  warning  persons  not  to  get  off  while  the 
cars  were  in  motion.  The  defendant  offered  other  evidence, 
but  as  it  does  not  aid  the  plaintiff's  case,  it  need  not  be  re- 
cited. 

The  defendant,  in  running  its  trains  at  a  rate  of  speed  pro- 
hibited by  ordinance,  was  guilty  of  negligence  per  tie:   Keim  v. 
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Union  Railway  and  Transit  Co.,  90  Mo.  314.  Besides  that, 
there  is  some  evidence,  though  it  is  very  weak,  to  the  effect 
that  the  gripman  on  the  west-bound  train  did  not,  as  was  the 
custom,  ring  the  bell  of  his  car  when  passing  the  east-bound 
train,  upon  which  plaintiff  was  a  passenger.  We  shall  assume, 
for  all  present  purposes,  that  this  bell  was  not  rung.  It  is 
argued  for  the  defendant  that  the  speed  of  the  train  had 
no  direct  agency  in  causing  the  injury;  but  we  cannot  yield  a 
consent  to  the  proposition.  There  was  sufficient  evidence 
of  negligence  on  the  part  of  the  defendant.  The  important 
question  is,  whether  the  case  should  have  been  taken  from  the 
jury  because  of  contributory  negligence  on  the  part  of  the 
plaintiff. 

While  carriers  of  passengers  are  held  to  a  very  high  degree 
of  care,  there  is  a  corresponding  obligation  on  the  part  of  the 
passenger  to  act  with  prudence;  and  if  his  negligent  act  con- 
tributes to  bringing  about  the  injury,  he  cannot  recover.  Or- 
dinarily, as  has  been  said  by  this  court  on  several  occasions, 
contributory  negligence  is  a  question  of  fact  for  the  jury;  but 
the  power  and  the  duty  of  the  court  to  direct  a  verdict  in 
proper  cases  cannot  be  questioned.  As  has  been  said,  if  it 
appears,  without  any  conflict  of  evidence,  from  the  plaintiff's 
own  case,  or  from  the  cross-examination  of  his  witnesses,  that 
he  was  guilty  of  negligence  proximately  contributing  to  pro- 
duce the  injury,  it  would  be  the  duty  of  the  court  to  take  the 
case  from  the  jury:  Buesching  v.  St.  Louis  Gas  Light  Co.,  73 
Mo.  219;  39  Am.  Rep.  503.  A  demurrer  to  the  evidence  must 
be  sustained,  where  an  unavoidable  inference  of  contributory 
negligence  arises  out  of  the  plaintiff's  own  evidence,  or  out  of 
other  evidence  which  stands  undisputed  in  the  case:  2  Thomp- 
son on  Trials,  sec.  1680.  But  where  the  undisputed  facts  re- 
lied on  to  establish  contributor}''  negligence  are  such  as  may, 
in  the  judgment  of  sensible  men,  lead  to  different  conclusions 
as  to  whether  they  establish  want  of  care,  the  question  of  neg- 
ligence on  the  part  of  the  plaintiff  should  be  submitted  to  the 
jury:  Petty  v.  Hannibal  etc.  R.  R.  Co.,  88  Mo.  306. 

The  chief  difficulty  lies,  not  in  the  rule,  but  in  its  applica- 
tion; and  here  we  may  dispose  of  some  preliminary  questions. 
Much  reliance  is,  by  the  plaintiff,  placed  upon  the  fact  that 
the  north  door  was  open,  and  without  a  gate  or  other  guard  to 
prevent  persons  from  getting  off  on  the  north  track.  Though 
it  was  warm  weather,  the  fact  that  the  door  was  left  open  and 
Unguarded  might  be  regarded  as  an  invitation  to  alight  from 
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that  side  when  the  car  was  employed  in  receiving  and  dis- 
charging passengers.  But  it  was  certainly  no  invitation  for 
any  one  to  jump  off  when  the  car  was  running  at  full  speed. 
The  very  fact  that  the  cars  did  not  stop  or  check  up  was  a 
warning  to  the  passengers  not  to  get  off.  In  McGee  v.  Missouri 
Pac.  R'y  Co.,  92  Mo.  218,  1  Am.  St.  Rep.  706,  the  brakeman 
announced  the  station,  and  he  and  the  conductor  went  out, 
taking  their  lights  with  them,  and  in  the  mean  time  the  train 
stopped  at  a  dangerous  place.  These  facts,  it  was  held,  could 
be  construed  in  no  other  light  than  a  direction  for  the  passen- 
gers to  alight.  The  facts  of  that  case  are  unlike  the  facts  in 
the  case  at  bar,  as  will  be  readily  seen.  The  fact  that  the 
door  was  open  cannot  and  ought  not  to  be  construed  as  any 
invitation  to  alight  while  the  train  was  at  full  speed. 

It  was,  in  substance,  said  in  Doss  v.  Missouri  etc.  R.  R.  Co.j 
59  Mo.  27,  21  Am.  Rep.  371,  that  to  jump  from  a  car  propelled 
by  steam,  while  in  rapid  motion,  might  be  regarded  as  mere 
recklessness;  but  to  step  from  a  car  at  a  platform  while  the 
motion  of  the  car  is  slight  may  or  may  not  be  negligence,  and 
the  question  is  one  for  the  jury.  These  observations  have  been 
quoted  or  cited  with  approval  in  subsequent  cases:  Kelly  v. 
Hannibal  etc.  R.  R.  Co.,  70  Mo.  604;  Nelson  v.  Atlantic  &  Pac, 
R.  R.  Co.,  68  Mo.  594;  Leslie  v.  Wabash  etc.  R'y  Co.,  88  Mo.  52. 
To  jump  from  a  horse-car  while  in  rapid  motion  is  not  negli- 
gence per  se:  Wyatt  v.  Citizens^  R'y  Co.,  55  Mo.  487.  In  that 
case  there  was  evWence  tending  to  show  that  the  conductor 
ordered  the  boy  to  get  off.  Whether  a  party  jumping  or  step- 
ping from  a  moving  car  is  guilty  of  negligence  must,  it  is 
manifest,  depend  upon  other  circumstances  than  the  speed  of 
the  cars,  and  these  circumstances  are  so  variant  that  general 
rules  only  can  be  stated.  If  the  rate  of  speed  is  so  high,  and 
the  place  of  descent  so  obviously  perilous,  that  a  person  of 
ordinary  prudence  would  not  atten)pt  to  get  off,  then  the  act 
is  contributory  negligence,  and  will  bar  a  recovery:  2  Am.  & 
Eng.  Ency.  of  Law,  763. 

Again,  it  is  argued  that  the  plaintiff  was  not  bound  look  out 
for  tlie  approaching  car,  because,  being  a  passenger,  he  had  a 
right  to  assume  that  defendant  would  do  nothing  to  put  him 
in  danger  when  alighting,  and  in  that  respect  he  stood  on 
a  different  footing  from  a  foot-man  crossing  the  track;  and  in 
support  of  this  we  are  cited  to  Chicago  City  R.  R.  Co.  v.  Rob- 
inson, 127  111.  9;  11  Am.  St.  Rep.  87.  In  that  case,  a  boy  six 
years  old  alighted  from  standing  grip-cars  on  which  he  had 

AM.  St.  Kep„  Vol.  XVIII.  — 35 


646  Weber  v.  Kansas  City  Cable  R'y  Co.     [Missouri, 

been  a  passenger,  and  was  run  over  and  killed  wTien  going 
over  the  sidewalk  crossing  at  or  near  where  he  got  off.  It  was 
held  that  the  fact  that  he  did  not  stop  and  look  to  see  whether 
a  train  was  approaching  was  not,  as  a  matter  of  law,  and  with- 
out any  regard  to  the  surrounding  circumstances,  negligence; 
but  the  question  of  his  negligence  was  one  for  the  jury.  If  a 
failure  to  look  for  an  approaching  cable  train  in  that  case  was 
evidence  of  negligence,  then  for  much  stronger  reasons  is  the 
failure  of  the  plaintiff  in  this  case  to  look  for  an  approaching 
train  evidence  of  negligence. 

Persons  getting  on  and  off  of  these  cars  are,  while  so  doing, 
entitled  to  the  protection  due  to  passengers.  The  defendant 
is  in  duty  bound  to  stop  its  cars  and  let  them  remain  at  rest 
long  enough  for  persons  to  get  on  and  alight  with  safety,  and 
the  servants  in  charge  of  an  approaching  train  are  in  duty 
bound  to  govern  their  conduct  accordingly.  But  there  is 
nothing  in  this  case  to  show  that  defendant  was  required  to 
stop  its  trains  at  crossings  when  no  one  desired  to  get  on  or  off. 
The  train  upon  which  plaintiff  was  a  passenger  being  in  full 
motion,  the  servants  on  the  approaching  train  would  not  sus- 
pect that  he  or  any  one  else  would  be  in  the  act  of  getting  off. 
We  do  not  see  that  the  plaintiff  stands  on  any  better  footing 
than  he  would  if  he  had  jumped  off  at  a  place  other  than  a 
crossing. 

We  have  not  said,  nor  do  we  now  say,  that  the  act  of  alight- 
ing when  the  cars  was  in  full  motion,  tal^n  by  itself,  or  the 
failure  of  the  plaintiff  to  look  for  approaching  cars  when  he 
reached  the  car  door,  taken  by  itself,  or  any  other  single  cir- 
cumstance in  the  case,  would  be,  as  a  matter  of  law,  negli- 
gence. The  undisputed  evidence  must  be  taken  as  a  whole, 
and  the  conclusion  must  be  drawn  from  the  circumstances  as 
a  whole.  We  are  not  at  liberty  to  consider  them  singly,  and 
thus  divide  the  case  up  into  parcels. 

It  cannot  be,  and  we  believe  it  is  not  claimed,  that  the  fail- 
ure of  the  whistle  to  give  an  alarm  afforded  an  excuse  for 
leaving  the  car  while  in  full  motion. 

Now,  it  is  clear  that  the  plaintiff  was  in  possession  of  his 
faculties,  and  was  accustomed  to  these  cars,  and  must  have 
known  that  they  passed  every  few  minutes.  He  left  his  seat 
without  signifying  any  desire  to  get  off  to  the  brakeman,  who 
was  in  close  proximity  to  him,  and  without  any  reason  to  be- 
lieve the  cars  would  come  to  a  halt.  When  at  the  door  of  the 
car,  he  could  have  seen  the  approaching  train  by  casting  an 
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eye  east,  for  he  then  had  an  unobstructed  view;  but  that  he  did 
not  do  so  is  clear.  Under  these  circumstances,  he  stepped  off 
while  the  cars  were  running  at  full  speed,  and  was  struck  by 
the  approaching  cars  as  soon  as  he  landed  on  the  ground. 
With  the  other  evidence  resolved  in  favor  of  the  plaintiff,  and 
guided  by  what  a  prudent  person  would  ordinarily  do  under 
euch  circumstances,  it  seems  to  us  there  can  be  but  one  con-' 
elusion,  and  that  is,  that  the  plaintiff  was  very  negligent,  —  to 
express  the  result  in  mild  terms.  The  conclusion  of  negli- 
gence is  a  necessary  and  unavoidable  result.  One  cannot  thus 
voluntarily  place  life  and  limb  in  peril,  and  claim  to  be  free 
from  fault.  But  for  the  plaintiff's  negligence  he  would  not 
have  been  injured.  The  court  should  have  sustained  the  de- 
murrer to  the  evidence. 

The  point  made,  that  the  defendant  waived  the  demurrer  to 
the  evidence  by  putting  in  its  own  evidence  is  not  well  taken. 
The  demurrer  was  not  only  interposed  at  the  close  of  the 
plaintiff's  evidence,  but  a  like  request  was  made  at  the  close 
of  all  the  evidence.  The  defendant,  by  putting  in  its  evidence, 
took  the  chance  of  aiding  the  plaintiff's  case;  but  it  was  not 
thereby  deprived  of  the  right  to  ask  the  court  to  direct  a 
verdict  on  all  of  the  evidence. 

We  see  no  reason  for  remanding  this  cause,  and  the  judg- 
ment is  simply  reversed. 

A  FORTHER  OPINION  was  Written  in  response  to  a  petition  for  a  rehear- 
ing; but  it  did  not  involve  the  merits  of  tiie  case,  nor  reconsider  any  of  the 
points  determined  in  tiie  original  opinion.  It  was  devoted  wholly  to  answer- 
ing respondent's  contention  that  exceptions  were  not  properly  saved  by  the 
appellant  to  the  action  of  the  circuit  court  in  refusing  instructions,  and  that 
defendant  waived  its  objection  to  the  action  of  the  court  in  overruling  the 
demurrer  to  plaintiflf's  evidence  by  putting  in  its  own  evidence.  Upon  these 
two  topics  the  court  said:  "  The  argument  is,  that  there  is  here  but  a  general 
exception  to  the  refused  instructions  as  a  whole,  and  if  any  one  instruction 
was  properly  refused,  the  exception  must  fail.  Authorities  are  cited  from 
other  states  which  favor  the  position  taken  by  the  respondent;  but  such  is 
not,  and  never  has  been,  the  rule  of  practice  in  this  state.  Under  our  code 
of  civil  procedure,  either  party  may,  after  the  close  of  the  evidence,  move 
the  court  to  give  instructions,  which  are  usually  prepareil  by  counsel,  and 
must  be  in  writing,  and  the  practice  is  to  number  them,  as  was  done  in  the 
present  case.  The  refused  instructions  must  be  set  out  in  the  bill  of  excep- 
tions, and  a  formula  often  used  for  saving  the  exceptions  is,  '  which  instruc- 
tions the  court  refused,  to  which  refusal  of  the  instructions  thus  prayed,  the 
defendant,  by  his  counsel,  then  and  there  excepted  at  the  time ':  Whittle- 
sey's Practice,  482.  Such  an  exception  entitles  the  party  to  have  each 
refused  instruction  considered  in  this  court.  Whatever  may  be  the  ruling  of 
other  courts,  we  must  follow  the  rule  which  has  heretofore  prevailed  in  this 
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conrt;  and  we  see  no  reason  to  depart  from  it  if  we  were  at  liberty  to  do  so. 
This  form  of  saving  exceptions  is  quite  as  well  understood  as  if  the  objector 
had  said  he  excepted  to  the  action  of  the  court  in  refusing  to  give  said  in- 
structions and  each  of  them.  There  is  nothing  in  Harrison  v.  Bartktt,  51 
Mo.  1 70,  or  City  of  St.  Joseph  v.  Enswo7-th,  65  Mo.  628,  which  conflicts  with 
what  has  been  said  in  this  case.  One  of  the  grounds  assigned  for  a  new  trial 
was,  'because  the  court  erred  in  refusing  to  give  instructions  Nos.  10  to 
22,  inclusive,  asked  by  the  defendant.'  This  was  sufiicient.  Again,  counsel 
for  the  respondent  are  in  error  in  supposing  that  the  defendant  waived  it» 
objection  to  the  action  of  the  court  in  overruling  the  demurrer  to  plaintiff's 
evidence  by  putting  in  its  own  evidence.  When  such  a  demurrer  is  made 
and  overruled,  and  the  defendant  puts  in  its  evidence,  this  court,  in  review- 
ing the  ruling,  will  do  so  in  the  light  of  all  of  the  evidence.  If  upon  all  the 
evidence,  no  matter  by  whom  or  when  offered,  there  is  a  case  to  go  to  the 
jury,  we  do  not  reverse,  though  the  demurrer  to  the  plaintiff's  evidence 
should  have  been  given  as  the  case  stood  when  it  was  interposed.  With 
these  qualifications  the  demurrer  to  the  plaintiff's  evidence  will  be  consid- 
ered here,  though  the  defendant  should  offer  evidence  after  it  is  overruled: 
McPherson  v.  St.  Louis  etc.  B'y  Co.,  97  Mo.  254.  The  motion  for  rehearing 
ia  overruled." 

Railway  Companies  —  Negligence.  —  A  railway  company  ia  guilty  of 
negligence  per  se  when  it  runs  its  train  through  a  city  at  a  rate  of  speed  pro- 
hibited by  ordinance:  Peyton  v.  Texas  etc.  R'y  Co.,  41  La.  Ann.  861;  17  Am. 
St.  Rep.  430,  and  note. 

Contributory  Negligence  of  Passenger.  —  The  law  of  contributory 
negligence  as  applicable  to  a  passenger  who  jumps  from  a  moving  train  is 
thoroughly  discussed  in  the  case  of  Walker  v.  Vicksburg  etc.  R.  R.  Co.,  41  La. 
Ann.  795;  17  Am.  St.  Rep.  417,  and  more  particularly  in  the  extended  note 
thereto,  422-429. 

Negligence  is  a  Question  of  Fact  for  the  Jury,  and  the  court  ought 
not  to  declare  it,  as  a  matter  of  law,  unless  there  is  a  plain  act  of  careless- 
ness on  the  part  of  the  plaintiff  contributing  to  his  injury:  Moakler  v.  WU' 
iameUe  V.  B'y  Co.,  18  Or.  189;  17  Am.  St.  Rep.  717,  and  note. 
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[100  missocbi,  269.] 
Peobate  Court  has  No  Jurisdiction  to  Approve  Sale  of  Real  Estate 
of  Minor,  made  for  less  than  three  fourths  of  its  appraised  value;  and  a 
deed  thereof  showing  that  it  was  sold  for  less  than  three  fourths  of  its 
appraised  value  is  void  on  its  face. 

Ejectment.    The  opinion  states  the  case. 

J.  W.  Sebree  and  Prosper  Ray,  for  the  appellants. 

Mirick  and  Young,  for  the  respondent. 

Sherwood,  J.  Ejectment  for  sixty  acres  of  land  in  Carroll 
County.  Plaintiffs  were  minors  when  this,  their  land,  was  sold 
for  their  education,  in  1869,  by  their  curator,  under  an  order 
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made  by  the  probate  court  for  the  sale  of  the  land  at  public 
vendue.  The  land  was  appraised  at  one  hundred  and  fifty 
dollars,  and  sold  for  ten  dollars  to  Wm.  H.  Long;  six  years 
thereafter  he  sold  by  warranty  deed  to  Andrew  Hendricks  for 
three  thousand  dollars.  In  April,  1884,  Hendricks  conveyed 
by  like  deed  for  same  consideration  to  defendant. 

By  stipulation  filed,  it  is  agreed  that  the  sole  question  to  be 
determined  is,  whether  the  curator's  deed  is  valid.  There  can 
be  no  hesitation  on  this  point;  it  is  a  plain  matter  of  statutory 
provision.  Sections  28,  29,  and  30,  page  469,  General  Statutes, 
1865,  control  this  case. 

The  last-named  section  declares:  "  No  real  estate  of  any 
minor,  sold  under  the  provisions  of  this  chapter,  shall  be  sold 
for  less  than  three  fourths  of  its  appraised  value,"  etc.  The 
probate  court  had  no  jurisdiction  to  approve  such  a  sale.  Its 
order  of  approval  was  therefore  coram  non  judice,  and  the 
deed  showing  the  facts  already  recited  was  void  on  its  face. 

We  reverse  the  judgment,  and  remand  the  cause,  with  direc- 
tions to  enter  a  judgment  for  plaintiffs,  after  having  taken  an 
account  of  rents  and  profits. 

JuKismonoN  —  Statotort  Aijthority.  —  Where  a  statute  prescribes  the 
mode  of  acquiring  jurisdiction,  it  must  be  strictly  pursued,  or  all  the  pro- 
ceedings will  be  mere  nullities:  Note  to  Bloom  v.  Burdick,  37  Am.  Dec  308, 
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1100  MiSSOCBl,  397.] 

liSAKINO  OT  OrDINABT  WoRD3  IN  iNSTRDCriOMS  NEED  NOT  BB  BXFLAtNKD 
WHEN. —  It  is  not  necessary  that  the  meaning  of  ordinary  worda  and 
phrases,  such  as  "diligent  inquiry,"  used  in  their  usual  and  conven- 
tional sense  in  instructions  to  the  jury,  should  be  defined  or  explained. 

False  Representations,  Diligent  Inquiry  not  Essential  to  RECovERy 
IN  Action  for. —  In  an  action  for  false  representations,  it  is  error  to  in- 
struct the  jury  that  although  the  defendant  made  false  representations 
as  to  material  existent  facts,  calculated  to  aifect  the  plaintiff's  estimate 
of  the  value  of  property,  for  the  purpose  of  inducing  him  to  trade  there- 
for, upon  which  the  plaintiff  relied,  and  by  which  he  was  induced  to 
make  the  trade,  yet  if  by  diligent  inquiry  he  might  have  discovered 
that  such  representations  were  false,  then  he  cannot  recover.  And  such 
an  instruction  is  especially  erroneous  in  a  case  where  the  evidence  makes 
it  apparent  that  the  means  of  knowledge  were  not  in  fact  equally  avail- 
able to  the  plaintiff  and  to  the  defendant. 

Waitkb  of  Right  to  Sob  for  False  Representations,  What  la  not. — 
A  plaintiff  does  not  waive  his  right  to  sue  for  damages  for  false  repre< 
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■entations  by  offering,  after  the  purchase  of  the  property,  to  sell  it  at 
the  price  which  the  defendant  represented  to  be  its  value,  nor  by  allow* 
ing  four  or  five  mouths  to  elapse  before  bringing  his  suit. 
Substantial  Misdirection  of  Jcbt,  Ground  for  New  Trial. —  The  sn- 
preme  court  cannot  say  that  a  judgment  is  for  the  right  party,  and  ought 
to  be  affirmed,  when  there  has  been  a  substantial  misdirection  of  the 
jury  upon  a  question  of  law  bearing  upon  the  issues  of  fact  to  be  tried 
by  the  jury,  but  for  which  they  might  have  reached  a  different  coa> 
elusion. 

Action  to  recover  damages.    The  opinion  states  the  case. 
C  R.  Krum^  for  the  appellant. 
John  0.  Orrick,  for  the  respondent. 

Brace,  J.  The  plaintiflf  in  this  action  seeks  to  recover 
damages  for  false  representations  alleged  to  have  been  made 
by  the  defendant  in  a  trade  in  which  the  plaintiff,  in  exchange 
for  fifty  shares  of  paid-up  stock  in  the  Globe  Panorama  Com- 
pany, sold  and  conveyed  to  the  defendant  a  certain  lot  of 
ground  in  the  city  of  St.  Louis.  The  verdict  was  for  the  de- 
fendant, and  from  the  judgment  thereon  in  his  favor  the 
plaintiff  appeals.  Many  grounds  are  assigned  in  the  motion 
for  a  new  trial,  but  the  only  one  urged  here  why  the  court 
should  have  granted  a  new  trial  is,  the  alleged  error  of  the 
court  in  giving  the  seventh  instruction  for  the  plaintiff,  which 
is  as  follows:  "  7.  If  you  find,  from  the  evidence,  that  plain- 
tiff, by  diligent  inquiry,  migVit  have  ascertained  the  truth  or 
falsity  of  the  alleged  representation,  and  failed  to  make  such 
investigation,  then  the  court  instructs  you  that  he  cannot  re- 
cover in  this  action." 

1.  It  is  urged  against  this  instruction  that  it  is  merely  an 
abstract  proposition  of  law,  and  does  not  define  or  explain  to 
the  jury  what  meaning  the  law  gives  to  the  expression  "dili- 
gent inquiry,"  and  is  therefore  erroneous;  and  in  support  of 
this  contention,  we  are  cited  to  many  cases  in  which  instruc- 
tions were  held  to  be  erroneous,  because  legal  propositions  and 
the  meaning  of  technical  legal  phrases  or  words  were  therein 
submitted  to  the  jury;  e.  g.,  Fugate  v.  Carter,  6  Mo.  267,  and 
Anderson  v.  McPike,  86  Mo.  293,  in  which  the  jury  were  called 
upon  to  determine  what  was  "a  material  averment";  Moi-gan 
V.  Durfee,  69  Mo.  469,  33  Am.  Rep.  508,  to  define  "malice"; 
Boogher  v.  Neece,  75  Mo.  383,  in  which  the  question  of  what 
was  *'  adverse  possession  "  and  "  color  of  title  "  was  left  to  tho 
jury;  Wiser  v.  Chesley,  53  Mo.  547,  what  was  "gross  negli- 
gence ";  and  Atteberry  v.  Powell,  29  Mo.  429,  77  Am.  Dec.  579, 
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in  which  it  was  left  to  the  jury  to  determine  the  meaning  to 
be  applied  to  the  words  "in  substance,"  in  an  action  of  slan- 
der. In  all  these  cases,  it  will  be  observed,  either  a  question 
of  law  or  the  meaning  of  certain  words  and  terms  to  which  a 
special  and  peculiar  meaning  had,  by  law,  been  applied,  was 
left  to  the  jury,  and  it  was  properly  held  that  this  was  error. 
It  is  possible  that  cases  might  arise  in  which  the  words  "  dili- 
gent inquiry,"  might  become  the  proper  subject  of  judicial  in- 
terpretation, but  in  this  case  it  is  evident  they  were  used  by 
the  court  and  could  have  been  understood  by  the  jury  in  no 
other  than  in  their  usual,  ordinary,  and  conventional  sense, 
and  such  sense  is  presumed  to  be  as  well  comprehended  by 
the  jury  as  the  court,  and  needs  no  definition.  It  is  not  ne- 
cessary that  the  meaning  of  ordinary  words  and  phrases  used 
in  their  usual  and  conventional  sense  should  be  explained  in 
instructions. 

2.  It  is  further  argued  against  said  instruction,  that  it  as- 
serts an  incorrect  legal  proposition,  and  ignores  the  difference 
between  the  situations  of  the  parties  in  regard  to  the  property 
concerning  which  the  representations  are  alleged  to  have  been 
made.  The  facts  upon  which  the  court,  in  its  first  instruc- 
tion to  the  jury,  authorized  a  finding  for  the  plaintifi",  were: 
"That  if,  at  the  time  when  the  defendant  traded  to  plaintiff 
the  panorama  stock  in  the  petition  described,  defendant  was, 
and  from  the  opening  of  the  enterprise  had  been,  business 
manager  of  the  Globe  Panorama  Company,  and  in  charge  of 
the  business  in  St.  Louis,  and  that,  with  a  view  to  the  trade 
of  the  stock  aforesaid  to  the  plaintiff,  and  as  an  inducement 
thereto,  he  stated  to  plaintiff,  in  substance,  that  the  intrinsic 
and  actual  value  of  said  panorama  stock  was  one  hundred 
dollars  per  share,  and  that  none  of  said  stock  had  been  sold 
or  could  be  bought  for  less  than  par,  or  one  hundred  dollars 
per  share,  and  if  he  further  stated,  at  the  time  and  with  the 
purpose  aforesaid,  that  the  actual  cost  price  of  the  panorama 
property  in  St.  Louis  was  seventy-five  to  eighty  thousand 
dollars,  and  that  from  the  opening  of  the  business  the  com- 
pany had  been,  and  was  still,  doing  a  profitable  business,  and 
that  from  the  time  the  business  opened,  the  company  had 
been  earning  and  paying  a  dividend  of  two  per  cent  or  two 
dollars  per  share  per  month;  and  if  you  further  find  that 
said  statements  were  untrue,  that  they  were  made  for  the 
purpose  of  deceiving  and  misleading  plaintiff  as  to  the  true 
character  or  value  of  said  stock;  and  if  you  find  that  plaintiff 
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traded  the  Pine  Street  lot  for  said  stock  on  the  faith  of  said 
representations,  and  that  he  would  not  have  made  the  trade 
but  for  those  statements  and  representations;  and  if  you 
further  find  that  the  defendant,  in  making  said  representa- 
tions, knew  they  were  untrue,  or  if  he  made  them  as  of  hia 
own  knowledge,  without  knowing  whether  they  were  true  or 
false,  and  with  the  intent  of  deceiving  and  misleading  the 
plaintiff, — then  the  court  instructs  the  jury  that  your  verdict 
must  be  for  the  plaintiff." 

The  other  instructions  given,  except  the  one  under  consid- 
eration, were  in  harmony  with  this  one.  There  was  evidence 
to  support  this  instruction,  and  with  the  legal  propositions,  it 
asserts  that  no  fault  has  been  found.  Nevertheless,  the  jury 
were  told  in  the  seventh  instruction  that  although  they  should 
find  all  these  facts  to  exist,  yet  if  the  plaintiff,  by  diligent  in- 
quiry, might  have  discovered  that  defendant's  said  represen- 
tations were  false,  then  he  could  not  recover.  In  other  words, 
the  jury  were  told  in  this  instruction  that  although  the  de- 
fendant made  false  representations  as  to  material,  existent 
facts,  calculated  to  affect  the  plaintiff's  estimate  of  the  value 
of  the  property,  for  the  purpose  of  inducing  him  to  trade 
therefor,  upon  which  the  plaintiff  relied,  and  by  which  he 
was  induced  to  make  the  trade,  yet  if,  by  diligent  inquiry,  he 
might  have  discovered  that  such  representations  were  false, 
then  he  could  not  recover. 

We  do  not  understand  this  to  be  the  law.  "  It  has  indeed 
been  laid  down  as  a  broad  proposition  of  law  that  if  the 
means  of  knowledge  be  at  hand  and  equally  available  to  both 
parties,  and  the  subject  of  the  transaction  be  open  to  the  in- 
spection of  both  alike,  the  injured  party  must  avail  himself 
of  such  means,  if  he  would  be  heard  to  say  that  he  was  de- 
ceived by  the  representation  of  the  other  party,  unless  there 
was  a  warranty  of  the  facts":  Bigelow  on  Fraud,  522. 
This  instruction  cannot  be  maintained  even  upon  the  broad 
terms  of  this  proposition;  for  by  it  the  plaintiff  is  precluded 
from  recovery  if  he  could  have  discovered  the  truth  by  dili- 
gent inquiry,  whether  the  means  of  knowledge  were  at  hand, 
or  whether  they  were  equally  available  to  him  as  to  the  de- 
fendant or  not. 

It  may  be  well,  however,  to  note  the  continuing  remarks  of 
Mr.  Bigelow  on  the  general  proposition.  He  says,  pages  523, 
etseq.:  "But  there  is  serious  ground  for  doubting  the  cor- 
rectness of  this  proposition  in  its  broad  form.     It  will  be  seen 
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upon  reflection  that  the  situation  of  the  person  to  whom  the 
misrepresentation  was  made  is  quite  different  in  regard  to 
means  of  knowledge  from  that  of  the  person  who  made  it. 
The  latter  may  well  be  held  to  the  duty  to  know  the  facts; 
no  one  has  prevented  him  from  knowing  them.  The  former 
has  been  put  off  his  guard  and  misled  by  the  very  represen- 
tation which  has  been  made.  Indeed,  a  representation  may 
as  well  mislead,  even  where  the  means  of  knowledge  are 
directly  at  hand,  as  where  they  are  not.  The  supposed  rule 
in  regard  to  means  of  knowledge  came  to  be  applied  in  this 

country  before  this  distinction  had  been   pointed  out 

Recent  authority  has,  however,  gone  far  towards  setting  the 
matter  right  in  principle;  the  proposition  has  now  become  very 
widely  accepted,  at  law  as  well  as  in  equity,  at  least  as  general 
doctrine,  that  a  man  may  act  upon  a  positive  representation 
of  fact,  notwithstanding  the  fact  that  the  means  of  knowl- 
edge were  specially  open  to  him It  may  be  improbable 

that  a  man  w.th  the  truth  in  reach  should  accept  a  represen- 
tation in  regard  to  it;  but  the  improbability  can  be  no  more 
than  matter  of  fact.  If  the  representation  were  of  a  charac- 
ter to  induce  action,  and  did  induce  it,  that  is  enough.  It  mat- 
ters not,  it  has  been  well  declared,  that  a  person  misled  may  be 
said  in  some  loose  sense  to  have  been  negligent,  ....  for  it 
is  not  just  that  a  man  who  has  deceived  another  should  b; 
permitted  to  say  to  him,  *  You  ought  not  to  have  believed  or 
trusted  me,'  or,  '  You  were  yourself  guilty  of  negligence.* " 
After  citing  many  cases  illustrative  of  the  principle  here 
stated,  the  learned  author  sums  up  thus,  page  528:  ''The  re- 
sult appears  to  be,  not  only  in  principle,  but  by  the  weight  of 
authority,  that  the  party  to  whom  the  representation  is  made 
is  affected  by  means  of  knowledge  or  by  notice,  only  where  the 
language  or  conduct  was  not  of  a  kind  to  withdraw  his  atten- 
tion from  what  otherwise  he  would  be  bound  to  know;  i.  e., 
only  where  the  representation  was  not  calculated  to  put  him 
off  his  guard,  as  in  cases  of  representations  of  value  or  opin- 
ion." 

To  use  the  language  of  another  author:  "  The  doctrine  of 
notice  has  no  application  where  a  distinct  representation  has 
been  made.  A  man  to  whom  a  particular  and  distinct  repre- 
sentation has  been  made  is  entitled  to  rely  on  the  representa- 
tion, and  need  not  make  any  further  inquiry,  although  there 
are  circumstances  in  the  case  from  which  an  inference  incon- 
nistent  with  the  representation  might  be  drawn ":   Kerr  oo 
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Fraud,  80.  "No  man  can  complain  that  another  has  relied 
too  implicitly  on  the  truth  of  what  he  himself  stated  ":  Kerr 
on  Fraud,  81.  The  same  general  principle  has  been  ex- 
pressed by  this  court  in  the  following  terms:  "It  is  no 
excuse  for,  nor  does  it  lie  in  the  mouth  of,  the  defendant, 
to  aver  that  plaintiff  might  have  discovered  the  wrong  and 
prevented  its  accomplishment  had  he  exercised  watchfulness, 
because  this  is  but  equivalent  to  saying,  'You  trusted  me, 
therefore  I  had  the  right  to  betray  you  '  ":  Pomeroy  v.  Benton, 
67  Mo.  531.  The  same  idea  is  expressed  in  another  opinion, 
thus:  "We  doubt  if  it  is  equity  to  allow  a  sharper  to  insist 
on  the  fulfillment  of  his  bargain  on  the  ground  that  his  vic- 
tim was  so  destitute  of  sagacity  as  to  make  no  further  in- 
quiries":  Wannell  v.  Kem,  57  Mo.  478. 

It  is  not  seen  how  instruction  No.  7  can  be  maintained 
without  doing  violence  to  the  just  and  equitable  principles 
announced  in  these  authorities,  even  concediMg  that  the  par- 
ties at  the  time  were,  upon  an  equal  footing,  and  therefore 
to  be  treated  as  dealing  at  arm's-length;  but  when  it  is  con- 
sidered that  the  defendant  was  the  originator  and  promoter 
of  the  enterprise,  its  business  manager,  fully  conversant  with 
every  fact  of  its  past  history  and  present  condition,  having 
actual  knowledge  of  the  cost  of  the  plant,  the  amount  of  the 
stock,  and  the  dividend  it  was  actually  yielding,  and  that  the 
plaintiff  was  a  stranger  to  the  enterprise,  it  becomes  at  once 
apparent  that  the  means  of  knowledge  were  not  in  fact  equally 
available  to  the  plaintiff  as  to  the  defendant,  and  the  in- 
struction has  nothing  to  stand  upon;  for  "  where  the  parties  do 
not  stand  upon  equal  footing,  the  objection  to  a  plea  or  claim 
of  false  representations  that  the  party  to  whom  they  were 
made  was  'negligent'  in  not  making  inquiry  or  examination 
has  still  less  force,  and  would  nowhere  be  allowed":  Bigelow 
on  Fraud,  534;  Wannell  v.  Kem,  57  Mo.  478.  So  that  in  any 
view  of  the  case  this  instruction  must  be  condemned. 

3.  There  is  nothing  in  the  contention  that  the  plaintiff 
waived  his  right  to  sue  for  damages  for  false  representations 
by  reason  of  the  fact  that  after  the  purchase  of  the  stock,  and 
before  suit,  he  may  have  offered  the  stock  for  sale  at  par,  or 
that  four  or  five  months  elapsed  between  the  time  when  he 
acquired  the  stock  and  the  institution  of  his  suit.  Nor  is  it 
within  the  power  of  this  court  to  say  the  judgment  is  for  the 
right  party,  and  ought  to  be  affirmed,  when  there  has  been  a 
substantial  misdirection  of  the  jury  upon  a  question  of  law 
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bearing  upon  the  issues  of  fact  to  be  tried  by  the  jury,  but  for 
which  they  might  have  reached  a  different  conclusion.  For 
the  error  of  the  court  in  giving  the  seventh  instruction,  the 
judgment  is  reversed,  and  cause  remanded  for  new  trial. 

Action  TO  Recover  tor  False  Representations. — An  action  for  falsa 
representations,  called  also  an  action  of  or  for  deceit,  may  be  maintained 
against  a  party  who  makes  a  false  representation  of  a  fact  with  knowledge  of 
its  falsity,  to  one  who  is  ignorant  of  the  falsity,  with  intent  that  it  shall  be 
acted  upon,  where  the  person  to  whom  it  is  made  acts  upon  it,  and  by  so  doing 
suffers  injury:  Pasleyv.  Freeman,  3  Term  Rep.  51;  Taylor  v.  As/don,  11  Mees. 
&  W.  401;  Ormrod  v.  Huth,  14  Mees.  &  W.  651 ;  Peek  v.  Derry,  59  L.  T.,  N.  S.» 
78;  Bigelow  on  Frauil,  466;  Marshall  v.  Buchanan,  35  Cal.  264;  95  Am. 
Dec.  95;  Williams  v.  McFaddcn,  23  Fla.  143;  11  Am.  St.  Rep.  345;  Merwin  v. 
Arhuckle,  81  111.  501;  Miner  v.  Riclder,  51  111.  299;  Wlieeler  v.  Randall,  48111. 
182;  Keith  v.  Ooldston,  22  111.  App.  457;  Stanhope  v.  Swafford,  80  Iowa,  45; 
Rhoda  V.  Annis,  75  Me.  17;  46  Am.  Rep,  354;  Buschman  v.  Codd,  52  Md.  202; 
McAleer  v.  H<yrsey,  35  Md.  439;  Pendergast  v.  Reed,  29  Md.  398;  96  Am.  Dec. 
539;  Litchfield  v.  Hutchinson,  117  Mass.  195;  Medbin-y  v.  WaL'ion,  6  Met. 
246;  39  Am.  Dec.  726;  Biisterud  v.  Farringlon,  36  Minn.  320;  Humphrey  v. 
Mei-riam,  32  Minn.  197;  Wilder  v.  De  Con,  18  Minn.  470;  Cartwriyht  v.  Car- 
penter, 7  How.  (Miss.)  328;  40  Am.  Dec.  66;  Schwenk  v.  Naylor,  102  N.  Y. 
683;  Miller  v.  Bgrbei;  66  N.  Y.  558;  Rice  v.  Manky,  66  N.  Y.  82;  23  Am. 
Rep.  30;  [YhiU  v.  Merritt,  7  N.  Y.  352;  57  Am.  Dec.  527;  Cidrei-  v.  Avei-y,  7 
Wend.  380;  22  Am.  Dec.  586;  Benton  v.  Pratt,  2  Wend.  385;  20  Am.  Dec.  623; 
Upton  V.  Vail,  6  Johns.  181;  5  Am.  Dec.  210;  Lum  v.  Shermer,  93  N.  C.  164; 
Hexter  v.  Bast,  125  Pa.  St.  52;  11  Am.  St.  Rep.  874;  Cox  v.  Highley,  100  Pa. 
St.  249;  Routh  v.  Caron,  64  Tex.  289;  Paddock  v.  Fletcher,  42  Vt.  389. 

In  such  an  action  the  motive  of  the  defendant  in  making  the  false  repre- 
sentation is  wholly  immaterial.  The  law  infers  an  improper  motive,  if  what 
he  says  ia  false  within  his  own  knowledge,  and  occasions  damnge  to  th» 
plaintiff:  Keith  v.  Ooldston,  22  111.  App.  457;  Hiner  v.  Richter,  51  111.  299. 

Benefit  to  Party  Making  False  Representation  not  Necessary  Ta 
Liability. —  It  is  not  necessary,  in  order  to  maintain  an  action  to  recover 
damages  for  a  false  representation,  to  show  that  the  defendant  was  in  any  way 
benefited  by  the  making  of  such  representation,  or  that  he  was  in  collusion 
with  some  one  else  who  was  benefited:  Pasley  v.  Freeman,  3  Term  Rep.  51; 
Hart  V.  Tallmadgc,  2  Day,  381;  2  Am.  Dec.  105;  Endsley  v.  Johns,  120  111.  469; 
60  Am.  Rep.  572;  Fisher  v.  Mellen,  103  Mass.  503;  Patten  v.  Gurney,  17  Mass. 
182;  9  Am.  Dec.  141;  A'eic  York  L.  I.  Co.  v.  Chapman,  118  N.  Y.  288;  Rice  v. 
Manley,  66  N.  Y.  82;  23  Am.  Rep.  30;  Hubbard  v.  Briggs,  31  N.  Y.  51St 
Wldle  V.  Merritt,  7  N.  Y.  352;  57  Am.  Dec.  527;  Upton  v.  Vail,  6  Johns.  181; 
6  Am.  Dec.  210. 

Representation  must  be  False  at  Time  It  la  Made. —  In  determining 
the  question  of  the  liability  of  the  person  making  a  representation,  its  truth 
or  falsity  must  be  ascertained  by  the  fact  as  it  was  at  the  time  when  tli» 
representation  was  made.  Any  change  in  the  condition  of  affairs  that  takes 
place  after  the  time  when  the  representation  vaa  made  cannot  affect  the 
question  of  the  liability  of  the  person  who  made  it:  Corbett  v.  Oilbert,  24  Ga. 
454;  Reeve  v.  DenneU,  145  Mass.  23. 

False  Representations  may  bb  by  Acts  as  well  as  Words. —  Such  a 
£raud  aa  will  sustain  the  action  for  false  representations  may  grow  out  ol 
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Actions  as  well  as  words.  A  party  may  make  »  false  and  frandnlent  affirmation 
or  representation  by  acts  as  well  as  by  langwage:  Jttzan  v.  Toulmin,  9  Ala. 
662;  44  Am.  Dec.  448;  Chisholm  v.  Oadsden,  1  Strob.  220;  47  Am.  Dec.  550; 
Croyle  v.  Moses,  90  Pa.  St.  250;  35  Am.  Rep.  654;  Bigelow  on  Fraud,  467. 

Suppression  op  thk  Truth  Equivalent  to  False  Representation. —  A 
false  representation  may  consist  in  the  suppression  of  the  truth  as  well  as  in 
the  assertion  of  a  falsehood,  and  an  action  lies  in  either  case  if  the  intention 
to  deceive  exists  and  is  the  cause  of  the  suppression  or  assertion:  Kidney  v. 
Stwidard,  7  Met.  252;  Allen  v.  Addington,  7  Wend.  9;  Croyle  v.  Moses,  90 
Pa.  St.  250;  35  Am.  Rep.  654. 

Opinion,  whether  Constitutes  Legal  Representation. — As  a  general 
rule,  a  false  representation  for  which  a  party  is  liable  to  an  action  must  be  a 
representation  of  a  fact,  and  not  a  mere  expression  of  opinion.  Generally 
speaking,  an  opinion  does  not  constitute  a  legal  representation.  It  is,  perhaps, 
safe  to  say  that  a  mere  expression  of  an  opinion  is  not  sufficient  to  sustain  an 
action  for  false  representations:  Bigelow  on  Fraud,  473;  Gordon  v.  Butler, 
105  U.  S.  653;  Crottm  v.  Cairiger,  66  Ala.  590;  Etuii  v.  Worthington,  88  Ala. 
537;  Nounnan  v.  Rutter  County  Land  Co.,  81  Cal.  1;  Williams  v.  McFadden,  23 
Fla.  143;  11  Am.  St.  Rep.  .345;  Tuck  v.  Doiuning,  76  111.  71;  Endsley  y.  Johns, 
120  111.  469;  60  Am.  Rep.  572;  Sievehing  v.  Lilzler,  31  Ind.  13;  Buscliman  v. 
Codd,  52  Md.  202;  Belcher  v.  Costello,  1-22  Mass.  189;  Haven  v.  Neal,  43  Minn. 
315;  Starr  v.  Bennett,  5  Hill,  303;  Simar  v.  Canaday,  63  N.  Y.  298;  13  Am. 
Rep.  523;  2Etna  Ins.  Co.  v.  Reed,  33  Ohio  St.  283;  Fulton  v.  Hood,  34  Pa.  St.  365; 
Lyon  V,  Briggs,  14  R,  I.  222;  51  Am.  Rep.  372.  Bigelow,  in  his  work  on  the  law 
of  frand,  page  473,  says:  "It  is  very  difficult,  however,  to  distinguish  opinion 
from  fact  in  cases  lying  along  the  border;  so  much  so,  that  the  courts  will  often 
be  found  in  conflict  with  each  other.  Sometimes  the  same  court  will  be  found 
in  conflict  with  itself."  In  the  confusion  which  exists  on  this  subject,  it  ia 
difficult  to  formulate  a  rule  that  can  be  regarded  as  general.  The  proposition 
that  no  man  is  liable  for  the  expression  of  his  opinion  or  judgment  cannot  be 
accepted  without  qualificatiou  as  universally  true.  It  is  true  only  when  the 
opinion  stands  by  itself,  and  is  intended  to  be  taken  as  distinct  from  anything 
else.  If  a  party  positively  affirms  an  opinion  upon  a  matter  of  fact  suscepti- 
ble of  actual  knowledge  in  such  a  manner  that  the  person  to  whom  he  makes 
the  statement,  instead  of  being  put  upon  inquiry  is  put  off  his  guard,  and 
the  latter,  relying  upon  such  statement,  is  injured,  an  action  will  lie: 
Bigelow  on  Fraud,  475;  Hickey  v.  Morrell,  102  N.  Y.  454;  56  Am.  Rep.  824. 
Danforth,  J.,  in  delivering  the  opinion  of  the  court  in  that  case,  said:  "  So 
as  to  every  representation  concerning  a  matter  of  fact  by  which  one  man  is 
induced  to  change  his  position  to  his  injury  or  the  benefit  of  another.  It 
may  be  so  expressed  as  to  bind  the  person  making  it  to  its  truth,  whether  it 
take  the  form  of  an  opinion  or  not ":  See  Teacliout  v.  Van  Hoesen,  76  Iowa,  1 13; 
14  Am.  St.  Rep.  206. 

Representations  bt  Vendor  as  to  Value  of  Property. — Represen- 
tations as  to  the  value  of  property,  made  by  a  vendor  thereof  to  the  vendee, 
are  ordinarily  regarded  as  mere  statements  of  opinion,  and  the  party  to  whom 
they  are  made  is  not  generally  justified  in  relying  upon  them.  Such  repre- 
sentations, though  false,  are  not  usually  sufficient  to  sustain  an  action  for 
false  representations:  Endsley  v.  Johns,  120  III.  469;  60  Am.  Rep.  672;  Sieve- 
king  V.  Lilzler,  31  Ind.  13;  Hunter  v.  McLaughlin,  43  Ind.  38;  McA  leer  v.  Horsey, 
35  Md.  459;  Medhui-y  v.  Watson,  6  Met.  259;  39  Am.  Dec.  726;  Kimball  v. 
Bangs,  144  Mass.  321;  Brktol  v.  Braidwood,  28  Mich.  191;  Haven  v.  Neal,  43 
Minn.  316;   Waiker  v.  MobiU  etc.  R.  B.  Co.,  34  Miss.  245;  Anderton  v.  ifo> 
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Pike,  86  Mo.  293;  Van  Epps  v.  Hairison,  5  Hill,  63;  40  Am,  Dec.  314;  Simar 
V.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  52.3;  Ellis  v.  Andrews,  56  N.  Y.  83; 
15  Am.  Rep.  379;  C/trysler  v.  Canaday,  90  N.  Y.  272;  43  Ain.  Rep.  166.  In  Eili» 
T.  Andrews,  56  N.  Y.  83,  15  Am.  Rep.  379,  Grover,  J.,  delivering  the  opin- 
ion of  the  court,  said:  •*  Upon  the  question  of  value,  the  purchaser  must  rely 
upon  his  own  judgment;  and  it  is  his  folly  to  rely  upon  the  representation  of 
the  vendor  in  that  respect"  In  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep. 
623,  it  was  held  that  the  question  whether  a  representation  as  to  value  is 
merely  the  expression  of  an  opinion  or  an  affirmation  of  fact  is  a  questicm  for 
the  jury.  And  in  Haven  v.  Iftal,  43  Minn.  315,  it  was  held  that  such  repre- 
sentations are  admissible  in  evidence  when  connected  with  and  serving  to 
characterize  other  material  statements.  But  if  the  buyer  is  induced  by  the 
seller  not  to  make  inquiries  as  to  the  value  in  regard  to  any  extrinsic  facts 
affecting  the  quality  or  value  of  the  property,  he  may  rely  upon  the  assur- 
ance of  the  seller;  and  if  he  does  so  rely,  and  such  assurances  are  fraudulently 
made  to  induce  him  to  buy,  he  may  have  an  action  for  the  injury  he  sustains: 
Hanger  V.  Ev'ms,  38  Ark.  334;  Nyseivander  v.  Lawman,  124  Ind.  58 i;  Parker 
V.  MouUon,  114  Mass.  99;  19  Am.  Rep.  315;  Bradbury  v.  Haines,  60  N.  H. 
123;  Stetoart  v.  Stearns,  63  N.  H.  99;  56  Am.  Rep.  496;  Weidner  v.  P/uilips, 
39  Hun,  1;  Elli.H  v.  Andrews,  56  N.  Y.  83;  15  Am.  Rep.  379. 

If  the  value  of  property  sold  can  be  known  only  to  an  expert,  and  the 
Beller,  representing  himself  as  knowing  its  value,  makes  false  representations 
in  reference  thereto,  which  are  relied  on  and  acted  upon  by  the  buyer  to  his 
injury,  an  action  for  damages  will  lie:  Hanger  v.  Evins,  38  Ark.  334;  AUen 
V.  Hart,  72  111.  104;  Teachout  v.  Van  Hoesen,  76  Iowa,  113;  14  Am.  St.  Rep. 
206;  McKee  v.  Eaton,  26  Kan.  226;  Picard  v.  McCormick,  11  Mich.  68;  Kost 
V.  Beiuler,  25  Mich.  515. 

Some  authorities  hold  that  a  false  and  fraudulent  statement  as  to  the 
number  of  acres  in  a  tract  or  piece  of  land  sold  is  actionable:  Stark- 
weather  v.  Benjamin,  32  Mich.  305;  Coo7i  v.  Atwell,  46  N.  H.  510;  Whitney  v. 
Allaire,  1  N.  Y.  305;  Bardsley  v.  Duntley,  69  N.  Y.  577;  Hill  v.  Brower,  76 
N.  C.  124.  But  see  contra,  Gordon  v.  Parmelee,  2  Allen,  212;  Mooney  v.  Mil- 
ler, 102  Mass.  217;  Credit  v.  Swindell,  63  N.  C.  305.  In  Lewis  v.  Jewell,  151 
Mass.  345,  however,  it  was  held  that  a  seller  of  certain  carpets  laid  upon 
various  floors,  halls,  and  stairs  of  a  large  dwelling-house  was  liable  to  the 
buyer  for  false  representations  as  to  the  number  of  yards,  and  that  the  latter 
was  not  bound  to  ascertain,  by  measurement  or  otherwise,  the  number  of 
yards  be  was  buying.  It  was  stated  in  that  case  that  the  rule  as  to  land 
adopted  in  that  state  did  not  extend  to  such  a  case.  In  Iowa,  it  is  held  that 
a  buyer  may  rely  upon  th3  representations  of  the  seller  as  to  ownership  of 
real  property,  its  location,  and  the  like;  and  in  order  to  recover  for  false 
representations  in  reference  to  such  matters,  it  is  not  necessary  for  the  plain- 
tiff to  show  that  he  instituted  inquiry  by  consulting  plats  or  records,  or  by 
employing  a  surveyor,  or  the  like:  McOibbons  v.  Wilder,  78  Iowa,  531;  Car- 
midiael  v.  Vand^bur,  50  Iowa,  651;  Hale  V.  Philbrick,  42  Iowa,  81.  And  the 
same  doctrine  seems  to  prevail  in  Indiana  also:  Ledbetter  v.  Davis,  121  Ind, 
119;    West  v.   Wright,  98  Ind.  335;  Campbell  v.  Franken,  65  Ind.  591. 

In  some  states  it  is  held  that  false  representations  -nade  by  a  vendor  of 
real  estate  as  to  the  price  which  he  paid  for  it  are  not  actionable:  Holbrook 
v.  Connor,  60  Me.  578;  11  Am.  Rep.  212;  Bishop  v.  Small,  63  Me.  12;  Med- 
bury  V.  Watson,  6  Met.  246;  Hemmer  v.  Cooper,  8  Allen,  334;  Mooney  v. 
Miller,  102  Mass.  217;  Cooper  v.  Lovering,  106  Mass.  77.  But  in  other  states 
the  contrary  doctrine  is  held:  Ives  v.  Carter,  24  Conn.  392;  Qreen  v.  Bryant^ 
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2  Ga.  66;  McAleer  v.  Horsey,  35  Md.  439;  Van  Epps  v.  Hai-rlson,  5  Hill,  63; 
Handford  v.  Handy,  23  Wend.  260. 

In  the  case  of  Kenner  v.  Harding,  85  111.  264,  28  Am.  Rep.  615,  it  was 
proved  that  the  defendant  represented  to  the  plaintiff  that  he  had  been 
offered  a  certain  sum  for  the  land  he  was  selling  him,  and  fraudulently  in> 
duced  the  person  who,  he  said,  had  made  him  the  offer  to  corroborate  his 
statement.  The  plaintiff,  relying  on  the  statement  and  its  corroboration, 
bought  the  land,  paying  for  it  much  more  than  it  was  worth.  Judgment 
was  rendered  in  favor  of  the  plaintiff.  Scholfield,  J.,  who  delivered  the 
opinion  of  the  court,  affirming  the  judgment  of  the  lower  court,  said:  "The 
general  rule  of  law  is,  that  the  mere  statements  of  the  vendor  as  to  the  value 
of  land,  or  what  he  has  been  offered  by  others  for  it,  are  not  of  themselves 
such  evidence  of  legal  fraud  as  will  authorize  a  recovery;  but  that  does  not 
apply  here,  where  the  statement  comes  from  a  third  party,  unknown  to  have 
any  interest  in  magnifying  the  value  of  the  land.  The  plaintiff,  being  him- 
self uninformed  as  to  the  value  of  the  land,  was  entitled  to  expect  that  he 
could  get  honest  information  from  others,  and  was  not  to  anticipate  they 
were  in  a  conspiracy  with  the  defendant  to  deceive  him.  By  this  conspiracy 
the  defendant  caused  a  source  of  information  to  which  the  plaintiff  had  a 
right  to  resort,  and  on  which  to  rely,  to  become  corrupted,  and  thereby  pre- 
vented his  obtaining  correct  information,  and  so  the  plaintiff  was  both 
morally  and  legally  defrauded."  It  is  well  settled  that  false  representations 
as  to  the  character  and  pecuniary  standing  of  a  third  person,  made  with 
knowledge  of  their  falsity,  and  with  intent  to  deceive,  to  one  who,  relying 
upon  them,  is  thereby  injured,  will  sustain  an  action.  This  subject  is  dis- 
cussed in  the  note  to  Lord  v.  Colley,  25  Am.  Dec.  447-451;  and  see  Bigelow 
on  Fraud,  481;  Endsl^y  v.  Johns,  120  111.  469;  60  Am.  Rep.  572.  In  the 
following  states,  however,  statutes  have  been  enacted  requiring  representa- 
tions concerning  the  credit  of  another  to  be  in  writing,  in  order  to  bind  the 
party  making  them:  Alabama,  California,  Idaho,  Indiana,  Kentucky,  Maine, 
Massachusetts,  Michigan,  Missouri,  Oregon,  South  Carolina,  Vermont,  Vir- 
ginia, West  Virginia,  and  Wyoming. 

On  the  question  whether  a  purchaser  of  property  is  liable  to  an  action  for 
deceit  for  misrepresenting  his  own  financial  ability,  the  authorities  are 
divided.  In  Vermont,  it  is  held  that  an  action  for  deceit  will  not  lie  against 
one  who  makes  a  false  representation  of  his  own  pecuniary  resources  in  order 
to  obtain,  and  thereby  obtains,  a  credit  for  goods  sold  him:  Fisher  v.  Brown, 
1  Tyler,  387;  4  Am.  Dec.  726;  Dyer  v.  TiUon,  23  Vt,  313;  Jude  v.  Wood- 
bum,  27  Vt.  415;  Best  v.  SmitJi,  54  Vt.  617.  And  in  Lyon  v.  Briffgs,  14  R.  I. 
222,  51  Am.  Rep.  372,  it  was  decided  that  the  action  will  not  lie  against 
one  obtaining  credit  by  fraudulently  representing  that  he  is  "  a  person  safely 
to  be  trusted  and  given  credit  to."  Bigelow,  on  the  other  hand,  says:  "The 
matter  of  one's  own  solvency  is  a  fact  capable  of  actual  knowledge  and 
there  is  no  good  reason  for  holding  a  representation  concerning  it  to  be  of 
less  effect  than  a  representation  concerning  the  solvency  of  a  third  person." 
And  see  Cain  v.  Dickenson,  GO  N.  H,  371. 

Promisb  13  NOT  Representation.  —  It  is  well  settled  that  a  promise  to 
perform  an  act,  altliough  accompanied  at  the  time  with  an  intention  not  to 
perform  it,  is  not  such  a  representation  as  can  be  made  the  basis  of  an  action 
for  false  representations.  Strictly  speaking,  a  promise  is  not  a  representation: 
Lawrence  v.  OayeUy,  78  Cal.  126;  12  Am.  St.  Rep.  29;  Gage  v.  Leicis,  68  111. 
004;  People  v.  Hcaly,  128  111.  9;  15  Am.  St.  Rep.  90;  Burt  v.  Boxoles,  69  Ind. 
1;  Long  y.  Woodman,  58  Me.  49;  Dawe  v.  Morns,  149  Mass.  188;  14  Am.  St 
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Rep.  404;  KnowUon  v.  Keenan,  146  Mass.  86}  4  Am.  St.  Rep.  282;  Oallager 
V.  Brunei,  6  Cow.  347;  Lexon  v.  Julian,  21  Hun,  577;  Farrar  ▼.  Bridges,  8 
Humph.  666;  Fenvoick  v.  Orimea,  6  Cranch  C.  C.  439. 

MisRBFRESBNTATiONS  OF  Law  NOT  Grodnd  ov  ACTION.  —  Generally 
speaking,  a  misrepresentation  of  law  affords  no  basis  for  an  action  of 
deceit:  B'gelow  on  Fraud,  487;  Upton  v.  Tribilcock,  91  U.  S.  45;  Jordan  v. 
Pickett,  78  Ala.  331;  Lehman  v.  Shackk/ord,  50  Ala.  437;  Beall  v.  McOehee,  57 
Ala.  438;  Townsend  v.  Cowlea,  31  Ala.  428;  FM  v.  Cleland,  33  111.  243;  Burt 
V.  Bowles,  69  Ind.  1;  Rtisaellv.  Branham,  8  Blackf.  277;  Reed  v.  Sidener,  32 
Ind.  373;  Carter  v.  Harden,  78  Me.  528;  T/iompson  v.  Plwtnix  Ins.  Co.,  75 
Me.  55;  46  Am.  Rep.  357;  Grant  v.  Grant,  56  Me.  573;  Burns  v.  La7ie,  138 
Mass.  350;  Jagge  v.  Wimlow,  30  Minn.  363;  Lexon  v.  Julian,  21  Hun,  577; 
^<no  yn«.  Co.  V.  Reed,  33  Ohio  St.  283;  Ooi-mely  v.  Gymnastic  Asttn,  55  Wia. 
350. 

Representation  must  bb  of  Material  Fact.  —  A  false  representation, 
to  be  the  ground  of  an  action  for  deceit,  must  be  of  a  material  fact:  Bige- 
low  on  Fraud,  497;  Jordan  y.  Pickett,  78  Ala.  331;  McGarv.  Williams,  26 
Ala.  469;  62  Am.  Dec.  739;  Williams  r.  McFadden,  23  Fla.  143;  11  Am.  St. 
Rep.  345;  Schwnhacker  \.  Riddle,  99  111.  343;  People  v.  Healey,  128  111.  9;  15 
Am.  St.  Rep.  90;  Ward  v.  Luneen,  25  111.  App.  160;  Daioe  v.  Morris,  149 
Mass.  188;  14  Am.  St.  Rep.  404;  Hedden  v.  Griffin,  136  Mass.  229;  49  Am. 
Rep.  25;  Hall  v.  Johnson,  41  Mich.  286;  Lehhy  v.  Ahrens,  26  S.  0.  275.  In 
delivering  the  opinion  of  the  court  in  Hedden  v.  Griffin,  136  Mass.  229,  49 
Am.  Rep.  25,  Morton,  C.  J.,  said:  "In  order  to  maintain  an  action  of  tort 
for  deceit,  it  is  necessary  for  the  plaintiff  to  show  that  the  false  representa- 
tions alleged  in  his  declaration  are  representations  of  material  facts  calculated 
to  deceive  him  and  induce  him  to  act.  Represeatations  as  to  matters  which 
are  merely  collateral,  and  do  not  constitute  essential  elements  of  the  con- 
tract into  which  the  plaintiff  is  induced  to  enter,  are  not  sufBcient." 

Not  Necessary  that  It  should  have  been  Sole  Inducement.  —  It  • 
not  necessary,  however,  that  the  false  representation  should  have  been  the 
sole  inducement  to  the  contract.  A  person  who  has  by  misrepresentation  in< 
duced  another  to  enter  into  a  contract  will  not  generally  be  heard  to  deny 
the  materiality;  and  if  the  party  deceived  can.  show  that  the  misrepresenta- 
tion had  a  substantial  effect  in  inducing  the  contract,  it  will  be  sufficient: 
Jordan  v.  PickeU,  78  Ala.  331;  Winter  v.  Bandel,  30  Ark.  362;  HaU  v.  Phil- 
brick,  47  Iowa,  217;  Saffiord  v.  Grout,  120  Mass.  20;  Fishback  v.  MilUr,  15 
Nev.  428;  Addington  v.  Allen,  11  Wend.  374;  Lebby  v.  Ahrens,  26  S.  C.  275; 
James  v.  Hodsden,  47  Vt.  127. 

Representations  must  be  Mads  with  Knowledge  of  their  Falsity. 
—  To  make  a  party  liable  in  an  action  at  law  for  false  representations,  it  must 
be  shown  that  he  made  the  representations  with  actual  knowledge  of  their 
falsity,  or  without  knowing  whether  they  were  true  or  false,  or  under  such 
circumstances  that  he  ought  to  have  known  that  they  were  false,  whether  he 
did  or  not:  Bigelow  on  Fraud,  509;  Joliffe  v.  Baker,  L.  R.  11  Q.  B.  D.  255; 
Reese  River  Mg.  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  Bartholomew  v.  Bushnell,  20 
Conn.  271;  52  Am.  Dec.  338;  Williams  v.  McFadden,  23  Fla.  143;  11  Am.  St. 
Rep.  345;  Pecrple  v.  Healy,  128  111.  9;  15  Am.  St.  Rep.  90;  Scliwabncker  v. 
Riddle,  99  111.  343;  Tone  v.  Wilson,  81  111.  529;  Walker  v.  Hough,  59  111.  375; 
Hiner  v.  Riclifer,  51  IlL  299;  Mitchell  v.  Deeds,  49  111.  416;  Phelps  v.  James^ 
79  Iowa,  262;  Allison  v.  Jack,  76  Iowa,  205;  McKoxon  v.  Furgason,  47  Iowa, 
636;  CampUH  v   Hillman,  15  B.  Moo.  5U8;  61  Am.  Dec.  195;   Kitiy-^bury  ▼. 
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Taylor,  29  Me.  508;  60  Am.  Dec.  607;  Lamm  v.  Port  Deposit  Ass'n,  49  Md. 
233;  33  Am.  Rep.  246;  Bowker  v.  Belong,  141  Mass.  315;  Cok  v.  Cataidy,  138 
Mass.  437;  52  Am.  Rep.  284;  Emerson  v.  Brigham,  10  Mass.  197;  6  Am.  Dec. 
109;  Tryon  v.  Whitmarsh,  1  Met.  1;  35  Am.  Dec.  23i);  Stone  v.  Denny,  4  Met. 
151;  Cowley  v.  Smyth,  46  N.  J.  L.  380;  50  Am.  Rep.  432;  Wakeman  v.  DaUey, 
61  N.  Y.  27;  10  Am.  Rep.  551;  Orlswold  v.  Gehble,  126  Pa.  St.  353;  12  Am. 
St.  Rep.  878;  Hexter  v.  Bast,  125  Pa.  St.  52;  11  Am.  St.  Rep.  874;  Erie  City 
Iron  Works  v.  Barber,  106  Pa.  St.  125;  51  Am.  Rep.  508;  Cox  v.  Highley,  100 
Pa.  St.  249;  Fulton  v.  Hood,  34  Pa.  St.  365;  75  Am.  Dec.  664;  Staines  v.  Shore, 
16  Pa.  St.  200;  55  Am.  Dec.  492;  Jackson  v.  Slockbridge,  29  Tex.  394;  94  Am. 
Dec.  290. 

The  law  raises  no  presumption  of  knowledge  on  the  part  of  the  party  mak- 
ing the  representation  from  the  mere  fact  that  the  representation  is  false.  If 
he  honestly  believed  it  to  be  true  at  the  time  he  made  it,  he  cannot  be  held 
liable  in  this  form  of  action:  Lord  v.  Qoddard,  13  How.  198;  Schwabacker  v. 
Riddle,  99  111.  343;  Holdom  v.  Ayer,  110  III.  448;  Avei-y  v.  Chapman,  62  Iowa, 
144;  Hartford  Ins.  Co.  v.  Mattliews,  102  Mass.  221;  Sollvnd  v.  Johnson,  27 
Minn.  455;  Sims  v.  Eiland,  57  Miss.  83;  Cowley  v.  Smyth,  46  N.  J.  L.  388; 
60  Am.  Rep.  432;  Stilt  v.  Little.,  63  N.  Y.  427;  Erie  City  Iron  Works  v.  Barber, 
106  Pa.  St.  125;  51  Am.  Rep.  508;  Crown  v.  Brown,  30  Vt.  707.  But  one  who 
makes  a  representation  without  knowing  whether  it  is  true  or  false  is,  in 
morals  and  in  law,  as  blamable  as  if  he  made  it  knowing  it  to  be  false.  If, 
therefore,  a  party  states  as  of  his  own  knowledge  material  facts  susceptible 
of  knowledge,  which  are  false,  he  is  guilty  of  a  fraud  which  renders  him  lia- 
ble to  the  person  who  relies  and  acts  upon  his  represeutatious  as  true,  and 
it  is  no  defense  that  he  believed  the  representations  to  be  true:  Bigelow  ou 
Fraud,  513;  Juzan  v.  Toulmin,  9  Ala.  662;  44  Am.  Dec.  448;  Munroe  v.  Prit- 
chett,  16  Ala.  785;  50  Am.  Dec.  203;  Einstein  v.  Marshall,  68  Ala.  153;  25 
Am.  Rep.  729;  Hanger  v.  Evins,  38  Ark.  334;  Mayer  v.  Salazar,  84  Cal.  646; 
Foard  v.  McComb,  12  Bush,  723;  Ingalls  v.  Miller,  121  Ind.  188;  Westv.  Wright, 
98  Ind.  335;  Brown  v.  Blunt,  72  Me.  415;  McAleer  v.  Horsey,  35  Md.  439; 
Savage  v.  Stevens,  126  Mass.  207;  Tucker  v.  White,  125  Mass.  344;  Lilchjield 
V.  Hutchinson,  117  Mass.  195;  Fisher  v.  Mellen,  103  Mass.  503;  Stone  v,  Denny, 
4  Met.  151;  Lobdell  v.  Baker,  1  Met.  193;  3r  Am.  Dec.  358;  Stone  v.  Covell, 
29  Mich.  369;  Beebe  v.  Knapp,  28  Mich.  53;  Bullitt  v.  Farrar,  42  Minn.  8; 
ante,  p.  486;  Busterud  v.  Farrington,  36  Minn.  320;  Humphrey  v,  Merriam, 
32  Minn.  197;  Merriam  v.  Pine  City  Lumber  Co.,  23  Minn.  314;  Wilder 
y.  De  Cott,  18  Minn.  470;  Sims  v.  Eiland,  57  Miss.  607;  Walsh  v.  Morse, 
80  Mo.  568;  Caldwell  v.  Henry,  76  Mo.  254;  Phillips  v.  Jones,  12  Neb.  213; 
Wak&nan  v.  DaUey,  61  N.  Y.  27;  10  Am.  Rep.  551;  Oberlander  v.  Spiess, 
45  N.  Y.  175;  Meyer  v.  Amidcn,  45  N.  Y.  169;  Lunn  v.  Shermer,  93  N.  C. 
164;  jEtna  Ins.  Co.  v.  Reed,  33  Ohio  St.  283;  MitcMl  v.  Zimmerman,  4  Tex. 
75;  61  Am.  Dec.  717;  Cabot  v.  Christie,  42  Vt.  121;  1  Am.  Rep.  313;  Peek  v. 
Derry,  59  L.  T.,  N.  S.,  78;  Brownlie  v.  Campbell,  L.  R.  5  App.  Cas.  925; 
Taylor  v.  Ashton,  11  Mees.  &  W.  401.  In  the  late  case  of  Peek  v.  Derry,  59 
L.  T.,  N.  S.,  78,  Sir  James  Hanuen  said:  "If  a  man  takes  upon  himself  to 
assert  a  thing  to  be  true  which  he  does  no*  know  to  be  true,  and  has  no  rea- 
sonable ground  to  believe  to  be  true,  in  order  to  induce  another  to  act  upon 
the  assertion,  who  does  so  act,  and  is  then  damnified,  the  person  so  dam 
nified  is  entitled  to  maintain  an  action  for  deceit."  So,  too,  if  a  party  in 
conscious  ignorance  of  the  fact,  recklessly  represents  that  a  thing  is  true,  es- 
pecially under  circumstances  where  he  ought  to  have  known  it  to  be  false, 
he  will  be  liable,  in  an  action  for  false  representations,  to  the  person  who. 
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relying  on  his  statements,  has  snflFered  injury:  Derry  v.  Peek,  I.  R.  14  App. 
Cas.  337;  Peek  v.  Deii-y,  69  L.  T.,  N.  S.,  78;  Oriswold  v.  Gebhie,  126  Pa.  St. 
353;  12  Am.  St.  Rep.  878;  Beehe  v.  Knaj>p,  28  Mich.  53;  liigalla  v.  Miller,  121 
Ind.  188;  Lunn  v.  S/iermer,  93  N.  C.  164. 

Intent  to  Deckivk  Essential  to  Maintain  AerioN.  —  lu  order  to  main- 
tain an  action  for  false  representations,  it  must  be  shown  that  the  represen* 
tations  were  fraudulently  made  with  intent  to  deceive  the  person  to  whom 
they  were  made,  and  to  induce  him  to  act  upon  them:  Terrel  v.  Beneti,  18 
Ga.  404;  HoUiom  v.  Ayer,  110  111.  448;  Schwabacker  v.  Riddle,  99  111.  343; 
Avery  v.  Chapman,  62  Iowa,  144;  HartJ'ord  Ins.  Co  v.  Matthetos,  102  Mass. 
221;  Tucker  v.  While,  125  Mass.  344;  Sima  v.  Eiland,  57  Miss.  83;  Grisioold 
V.  Sabin,  51  N.  H.  167;  12  Am.  Rep.  76;  Cowley  v.  Smyth,  46  N.  J.  L.  380; 
50  Am.  Rep.  432;  Marsh  v.  Falker,  40  N.  Y.  562;  Zabriskie  v.  Smith,  13  N.  Y, 
322;  64  Am.  Dec.  551;  Yovng  v.  Covell,  8  Johns.  23;  6  Am.  Dec.  316; 
Huber  v.  Wilson,  23  Pa.  St.  178;  Lebby  v.  Ahrens,  26  S.  C.  275;  Crown  v. 
Brown,  30  Vt.  707;  SmUh  v.  Mariner,  5  Wis.  551;  68  Am.  Dec.  73.  But  if  a 
false  representation  is  made  with  knowledge  of  its  falsity,  an  intent  to  de- 
ceive will  be  conclusively  presumed:  Judd  v.  Weber,  55  Conn.  267;  Endilof 
V.  Johns,  120  111.  469;  60  Am.  Rep.  572;  Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403;  9  Am.  St.  Rep.  727;  Hudnut  v.  Gardner,  bQ  Mich.  341;  Haven  v. 
Neal,  43  Minn.  315;  Cowky  v.  Smyth,  46  N.  J.  L.  380;  50  Am.  Rep.  432; 
Oriswold  v.  Oebbie,  126  Pa.  St.  353;  12  Am.  St.  Rep.  878;  Hine  v.  Campion, 
Li.  R.  7  Ch.  D.  344.  Loomis,  J.,  in  delivering  the  opinion  of  the  court  in 
Judd  V,  Weber,  55  Conn.  267,  said:  "It  is  a  mistake  to  suppose  that  it  is 
essential  to  a  fraudulent  intent  that  it  should  reach  forward  and  actually 
contemplate  the  resulting  damage  to  the  other  party.  There  is  a  fraudulent 
intent,  if  one,  with  a  view  of  beuefiting  himself  by  intentional  falsehood,  mis- 
leads another  in  a  coiirse  of  action  which  may  be  injurious  to  him." 

Representations  must  have  been  Relied  upon.  —  In  an  action  to 
recover  damages  for  false  representations,  the  plaintiff  must  show  that  he 
relied  upon  the  representations  made  to  him  by  the  defendant,  and  that 
he  was  deceived  thereby:  Bennett  v.  Gibbons,  55  Conn.  450;  Merwin  v.  Ar- 
buckle,  81  111.  501;  Tuck  v.  Downing,  76  111.  71;  Biner  v.  Richter,  51  111.  299; 
W/ieeler  v.  Randall,  48  111.  182;  Bowman  v.  Caril/iers,  40  Ind.  90;  Ilagee  v. 
Grossman,  31  Ind.  223;  Jenkins  v.  Long,  19  Ind.  28;  81  Am.  Dec.  374;  Proctor 
v.  McCoid,  60  Iowa,  153;  White  v.  Smith,  39  Kan.  752;  Windram  v.  French, 
151  Mass.  547;  Inhabitants  of  Webster  v.  Lamed,  6  Met.  522;  Cobb  v.  Wrigld, 
43  Minn.  83;  Humphrey  v.  Men-iam,  32  Minn.  197;  Priest  v.  Wliite,  89  Mo. 
609;  Anderson  v.  McPike,  86  Mo.  293;  Dunn  v.  White,  63  Mo.  186;  Nelson 
V.  LuUng,  62  N.  Y.  645;  Ming  v.   Wool/oUc,  116  U.  S.  599. 

DA.MAOB  MUST  BE  PROVED  TO  SUSTAIN  AcTioN.  —  In  Order  to  sustain  an 
action  for  false  representations,  the  plaintiff  must  prove  that  he  has  sustained 
damage  by  reason  of  his  reliance  upon  the  representations.  Fraud  without 
damage  is  no  ground  for  an  action:  Ming  v.  Wool/olk,  116  U.  S.  599;  Jordan 
V.  PickeU,  78  Ala.  331;  Holtonv.  Noble,  83Cal.  7;  Freeman  v.  McDaniel,  23  Ga. 
354;  Danforth  v.  Gushing,  77  Me.  182;  Fuller  v.  Hoiljdon,  25  Me.  '243;  By,nd 
V.  Holmes,  34  N.  J.  L.  296;  Munro  v.  Gairdner,  3  Brev.  31;  5  Am.  Dec.  531; 
Nye  V.  Mei-riam,  35  Vt.  438. 

Damages  mu.st  be  Proximate  Consequence. —  The  damages  recoverable 
in  an  action  for  false  representations  must  be  the  natural  and  proximate 
consequence  of  the  false  representations  made,  anil  such  as  can  be  clearly  de- 
fined and  ascertained:  Dawe  v.  Morris,  149  Mass.  188;  14  Am.  St.  Rep.  404{ 
Am.  St.  Kkp_  Vol.  XV 111.  —86 
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Bradley  r.  Fuller,  118  Mass.  239;  Lamb  v.  Stone,  11  Pick.  527;  Thompson  v. 
Phoenix  Ins.  Co.,  75  Me.  55;  46  Am.  Rep.  357;  Jex  v.  Straus,  122  N.  Y.  293. 
Measure  of  Damages. — In  an  action  for  false  representations  in  the  sale 
of  property,  the  measure  of  damages  is  the  difference  between  the  value  thereof 
as  sold  and  what  its  value  would  have  been  if  it  had  been  as  represented: 
Williams  v.  McFadden,  23  Fla.  143;  11  Am.  St.  Rep.  345;  Ni/sewander  v. 
Lmoman,  124  Ind.  584;  Page  v.  Wells,  37  Mich.  415;  Stiles  v.  While,  11  Met. 
356;  45  Am.  Dec.  214;  Vail  v.  Reynolds,  118  N.  Y.  297;  Lunn  v.  Shermer, 
93  N.  C.  164.  The  measure  of  damages  for  a  fraudulent  representation  that 
the  vendor's  title  to  slaves  was  absolute,  when  it  was  only  a  life  estate,  is  th| 
difference  in  the  value  of  the  two  estates  at  the  time  of  the  sale:  Caniphell  v. 
Hillman,  15  B.  Mon.  508;  61  Am.  Dec.  195.  Where  stocks  are  sold  upon  a 
false  representation  of  their  value,  the  measure  of  damages  is  the  difference 
between  their  value  as  represented  and  as  it  was  in  fact  at  the  time  of  the 
Bale:  Miller  v.  Barber,  66  N.  Y.  558;  Mallory  v.  Leach,  35  Vt.  156;  82  Am. 
Dec.  625.  In  an  action  for  false  representations  which  induced  the  plaintiff 
to  compromise  with  the  defendant,  the  measure  of  damages  is  the  difference 
between  what  he  received  and  what  he  would  have  received  if  no  fraudulent 
concealment  had  been  made:  Grabenheimerv.  Blum,  63  Tex.  369.  In  an  action 
for  a  false  representation  byaveirdor  of  land,  that  a  certain  privilege  wa.san- 
iiL-xed  thereto,  the  measure  of  damages  is  the  difference  between  tlie  value 
ci  the  land  as  it  was  and  what  its  value  would  have  been  with  the  privilege 
annexed:  Monell  v.  Colden,  13  Johns.  395;  7  Am.  Dec.  390.  On  the  question 
oJ  damages,  Bigelow  says:  "The  true  rule  in  cases  of  fraud,  as  in  cases  of  nt-g- 
ligence,  probably  is,  that  the  defendant  is  liable  for  all  loss  which  happens  in 
the  direct  and  natural  course  of  things  from  the  wrong":  Bigelow  on  Fraud, 
634. 

False  Representations  in  Puospkctcses. — The  directors  of  a  company 
are  liable  to  an  action  for  damages  for  false  statements  contained  in  prospec- 
tuses issued  by  them,  where  they  knew  or  ought  to  have  known  their  falsity, 
and  the  plaintiff,  relying  on  such  statements,  has  acted  upon  them  to  his  hurt: 
Peek  V.  Den-y,  59  L.  T.,  N.  S.,  78;  Tei-viilliger  v.  Great  Western  Tel.  Co.,  59  111. 
249;  Booth  v.  Wonderly,  36  N.  J.  L.  250;  Morgan  v.  Skiddy,  62  N.  Y.  319; 
Cross  V.  SackeU,  6  Abb.  Pr.  247;  Fenn  v.  Curtis,  23  Hun,  384;  Paddock  v. 
Fktc/ier,  42  Vt.  389. 

False  Representation  Intendei"  to  bb  Commlnicated  to  Another. — 
Where  false  and  fraudulent  representations  are  made  to  one  person  with  the 
expectation  and  purpose  that  they  should  be  communicated  to  another,  and 
they  are  so  communicated  to  the  latter,  by  whom  they  are  acted  upon  to  hia 
damage,  the  party  making  the  representations  will  be  liable:  Ckubbuck  y. 
Cleveland,  37  Minn.  466;  Eaton  v.  Avei-y,  83  N.  Y.  31;  38  Am.  Rep.  389. 

But  where  the  fraudulent  representations  were  not  intended  to  be  acted 
upon  by  such  third  person,  no  action  will  lie  therefor:  Wells  v.  Cook,  16  Ohio 
St.  67;  88  Am.  Dec.  436,  and  note  442-445,  where  this  question  is  fully  con- 
sidered. 

LiABiLrnr  of  Public  OFFieEn  for  False  Representations. — A  public 
officer  making  false  and  fraudulent  representations  in  respect  to  property  sold 
by  him  is  liable  to  an  action  for  damages.  His  official  character  does  not 
protect  him:  Culver  v.  AtKi~y,  7  Wend.  380;  22  Am.  Dec.  586;  Bigelow  on 
Fraud,  515.     But  see  Tucker  v.   White,  125  Mass.  344. 

Action  not  Barred  by  Retaining  Property. — The  fact  that  the  plain- 
tiff haa  retained  the  property  received  by  him  will  not  bar  his  right  to  aa 
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Action  for  damages  for  false  representations:  Nyseivavdrrv.  Lowvian,  124  Ind. 
«84;  Johnson  v.  Culi-er,  116  Ind.  278;  SL  John  v.  Hcndrickson,  81  Ind.  350; 
Nauman  v.  Oherle,  90  Mo.  666;  Parker  v.  Mnrquig,  64  Mo.  38;  Orabenheimer 
BlMin,  63  Tex.  300.  Neither  will  the  fact  that  the  plaintiflF  performed  his 
part  of  an  executory  contract  after  learning  of  the  fraud:  Naumany.  OherU, 
90  Mo.  666;  Parker  v.  Marquis,  64  Mo.  38;  Grabenheimer  v.  Blum,  63  Tex. 
369. 

Waiver  of  Right.  — If  a  person  induced  by  false  representations  to  enter 
into  a  contract,  upon  afterwards  obtaining  full  Itnowledge  of  the  fiaud  and 
of  all  the  material  facts,  declines  to  repudiate  it,  but  expressly  ratifies  it,  he 
cannot  maintain  an  action  for  damages:  Noiiunan  v.  Suiter  County  Land 
Co.,  31  Cal.  1;  SL  John  v.  Ilendrichson,  85  Ind.  350.  Or  if  he  discovered  the 
fraud  in  time  to  save  himself,  and  failed  to  do  so,  he  cannot  recover:  Wliit- 
ing  y.  Hill,  2.T  Mich.  399;  Vernolv.  Vemol,  63  N.  Y.  45  But  to  constitute  a 
waiver  of  a  right  to  sue  for  damage  resulting  from  a  contract  procured  by 
fraud,  the  party  who  sustained  the  loss  niust  act  with  full  knowledge  of  his 
rights  and  of  the  material  facts  in  the  case,  and  clearly  manifest  his  intention 
to  abide  by  the  contract  and  abandon  any  remedy  he  may  have:  Johnson  v. 
Culver,  116  Ind.  278.  A  waiver  is  not  shown  by  the  fact  that  the  plaintiff 
received  part  of  the  goods  under  the  contract:  Haven  v.  Neal,  43  Minn.  315; 
Mallory  v.  Leach,  35  Vt.  156;  82  Am.  Dec.  625.  Where  one  of  the  joint 
makers  of  a  note,  not  knowing  that  he  was  not  liable  on  it,  stated  to  a  per- 
son about  to  purchase  it  that  it  was  a  good  note,  and  that  he  intended  to  pay 
it,  it  was  held  that  this  did  not  render  him  liable  for  false  representations: 
Black  V.  Miller,  75  Mich.  323. 


Consumers'    Gas    Company    of   Kansas    City  v. 
Kansas  City  Gaslight  and  Coke  Company. 

(100  MlBBOURl,  601.] 

EgriTY  Wfll  not  Enjoin  Claim  of  Exclusivs  Franchise  when. — A 
court  of  equity  will  not  restrain,  by  injunction  or  otherwise,  a  person 
from  as.sertiug  a  claim  of  exclusive  privilege  in  the  manufacture  and  sale 
of  a  commodity,  where  there  is  no  interference  with  the  property  of  the 
oomplamant,  further  than  by  making  the  claim  of  exclusive  privilege  or 
franchise. 

Petition  for  an  injunction.  The  facts  are  stated  in  the 
opinion. 

C.  0.  Tichenory  and  Broadhead  and  HaeussLer,  for  the  ap- 
pellant. 

Gage,  Ladd,  and  Small,  for  the  respondent. 

Barclay,  J.  Giving  to  the  petition  the  conBtruction  most 
favorable  to  the  pleader,  it  yet  states  no  cause  of  aciiun  (or 
tquitable  relief.  Plaintiff  claims  the  right  to  luanufacture 
and  vend  gas  to  the  people  of  Kansas  City,  and  to  adofH  the 
needful  and  usual  measures  for  that  purpose.     It  as.sei  it^  that 


5G4       Consumers'  Gas  Co.  v.  Gaslight  etc.  Co.     [MisBouri, 

defendant's  franchise  to  make  and  sell  gas  in  that  city  is  not 
exclusive,  but  is  claimed  to  be  so  by  defendant;  and  that  such 
claim  of  exclusive  right  and  of  an  intention  to  assert  it  is  an 
irreparable  injury  to  plaintiff's  credit  and  business,  against 
the  continuance  of  which  an  injunction  and  other  proper  re- 
lief should  be  granted. 

As  no  intimation  is  thrown  out  of  any  insolvency  of  de- 
fendant, we  need  not  consider  whether  such  an  allegation 
would  strengthen  plaintiff's  position  on  the  pleadings.  As 
they  now  stand,  the  point  in  dispute  is,  simply,  whether  or  not 
equity  can  properly  intervene,  by  injunction  or  otherwise,  to 
prevent  defendant  from  asserting  a  claim  of  exclusive  privi- 
lege in  the  manufacture  and  sale  of  gas  in  the  circumstances 
already  described. 

Plaintiff  does  not  allege  that  defendant  is  interfering  in  any 
way  with  the  property  of  the  former,  further  than  by  making 
the  claim  of  exclusive  privilege  or  franchise  mentioned.  As 
now  presented,  therefore,  the  case  is  an  attempt  to  enjoin  de- 
fendant from  an  alleged  slander  of  the  title  and  franchises  of 
plaintifif.  As  such,  it  is  not  one  for  equitable  relief  on  the 
facts  stated. 

This  question  has  been  so  lately  and  fully  considered  by  a 
court  of  high  authority,  whose  views  on  this  point  we  approve, 
that  we  content  ourselves  with  merely  citing  its  opinions  on 
the  subject.  In  them  will  be  found  references  to  many  other 
cases  supporting  the  conclusion  we  announce:  Whitehead  v. 
Kitson,  119  Mass.  484;  Boston  Dlatite  Co.  v.  Florence  Mfg.  Co., 
114  Mass.  69;  19  Am.  Rep.  310. 

Whether  or  not  defendant  has  in  fact  the  exclusive  privi- 
lege claimed  is  not  material  to  the  determination  of  this  case. 

We  therefore  regard  the  ruling  of  the  trial  court  sustaining 
the  demurrer  to  the  petition  as  correct,  and  afHrm  its  judg- 
ment.   

Equitt,  Jprmciction  ov,  to  Issue  Injunction^.  —  It  is  not  within  the 
jurisdiction  of  a  court  of  equity  to  restrain  by  injunction  representations  aa 
to  the  character  and  standing  of  the  plaintiff,  or  as  to  his  property,  although 
such  representatious  may  be  false,  if  there  is  no  breach  of  trust  or  of  contract 
involved:  Raymond  v.  Russell,  14.3  Mass.  295;  58  Am.  Rep.  137;  provided 
there  is  no  invasion  of  the  plaintiff's  rights  or  his  property:  Brandrtth  v. 
Lance,  8  Paige,  24;  34  Am.  Dec  3ti8. 
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State  v.  Clayton. 

[100  Missouri,  616.] 
IWDIOTMENT  FOB  AsSAULT  WITH   INTENT  TO   KiLL   MUST  ChARGB  PeLONIOUS 

Intent.  —  A  crime  that  is  liable  to  be  puaiahed  by  imprisonment  in  the 
penitentiary  is  a  felony.  Assault  with  intent  to  kill  is  such  a  crime, 
and  an  indictment  therefor  must  therefore  charge  that  the  assault  was 
made  with  felonious  intent,  for  without  a  felonious  intent  there  can  be 
no  felony. 

Assault  may  be  Charged  in  I*s'dic!tment  in  Gteneral  Terms  without 
specifying  the  means  by  which  it  was  made. 

Evidence  of  Previous  Difficulty  with  Which  Defendant  was  not  Con- 
NECi'ED  Inadmissible.  —  On  the  trial  of  a  prisoner  charged  with  feloni- 
ous assault,  it  is  error  to  admit  evidence  of  a  previous  difficulty  between 
the  T)arty  alleged  to  have  been  assaulted  and  the  defendant's  brother, 
where  the  defendant  was  in  no  way  connected  with  it.  And  if  such 
evidence  is  admitted  by  the  court,  with  the  promise  that  unless  defend- 
ant's connection  with  such  prior  difficulty  is  shown  it  will  withdraw  it 
from  the  jury,  and  this  is  not  done,  the  action  of  the  court  has  the  eflfect 
to  sanction  the  inadmissible  testimony,  and  is  error. 

Law  Specially  Protects  Officer  only  while  Actually  Enoaqed  in 
Performing  Official  Duty;  when  engaged  in  a  mere  personal  encoun- 
ter, he  has  no  greater  rights  than  auy  other  citizen.  It  is  therefore 
error,  on  the  trial  of  a  prisoner  for  assault  to  kill,  to  admit  evidence 
that  the  person  alleged  to  have  been  assaulted  at  the  time  held  the  office 
of  town  marshal,  when  there  is  no  testimony  showing  that  he  was  then 
acting  in  his  official  capacity  as  a  peace-officer. 

Instructions  Given  at  Instance  or- State  in  this  case,  held  not  liable  to 
any  valid  objection. 

Indictment.     The  opinion  states  the  case, 

Amos  S.  Smith,  for  the  appellant. 

John  M.  Wood,  attorney-general,  for  the  state. 

Sherwood,  J.  The  charging  part  of  the  indictment  in  this 
cause  is  the  following:  "That  William  C.  Clayton,  late  of  the 
county  aforesaid,  on  or  about  the  seventeenth  day  of  June, 
1886,  at  the  county  of  Hickory,  state  aforesaid,  did,  upon  the 
body  of  one  Tliomas  G.  Allen,  then  and  there  being,  feloniously, 
on  purpose,  and  willfully,  with  a  deadly  weapon,  to  wit,  a 
revolving  pistol  loaded  with  gunpowder  and  leaden  balls, 
which  he,  the  said  William  C.  Clayton,  then  and  there  had 
and  held,  did  then  and  there  make  an  assault  with  intent 
him,  the  said  Thomas  G.  Allen,  then  and  there,  to  kill,  against 
the  peace  and  dignity  of  the  state." 

1.  The  indictment  herein  attempts  to  charge  a  felony;  that 
is,  a  crime  which  is  liable  to  be  punished  by  imprisonment  in 
the  penitentiary,  not  one  which  must  be  thus  punished:  R.  S. 
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1879,  sec.  1676.  This  has  been  the  law  in  this  state  over  fifty 
years:  Stats.  1835,  sec.  36,  p.  216;  R.  S.  1845,  sec.  36,  p.  414; 
R.  S.  1855,  sec.  38,  p.  645;  Gen.  Stats.  1865,  sec.  33,  p.  828; 
Johnston  v.  State,  7  Mo.  183;  Ingram  v.  State,  7  Mo.  293;  State 
V.  Murdoch,  9  Mo.  730;  State  v.  Green,  66  Mo.  632.  Being 
thus  a  felony,  it  was  indispensable  that  the  indictment  should 
charge  that  the  act,  to  wit,  the  assault,  was  done  with  a  felo- 
nious intent,  because  without  a  felonious  intent  there  can  be 
no  felony:  Curtis  v.  People,  Breese,  256;  State  v.  Swann,  65 
N.  C.  330;  1  Archbold's  Criminal  Pleading,  885,  929;  3 
Chitty's  Criminal  Law,  788,  828;  2  Bishop's  Criminal  Proce- 
dure, sees.  79,  651,  653;  State  v.  Thompson,  30  Mo.  470;  Beas- 
ley  V.  State,  18  Ala.  535. 

The  making  of  an  assault  like  the  one  under  discussion  is 
not  a  new  offense  created  by  statute;  it  was  an  ofifense  at  com- 
mon law,  but  was  only  a  misdemeanor:  1  East  P.  C.  411. 
The  grade  of  the  oflFense,  however,  having  been  raised  to  a 
felony,  the  common-law  rules  as  to  charging  felonies  mast 
apply,  and  the  act  charged  like  any  other  felony  originating 
at  common  law.  On  this  ground  it  must  be  held  that  the 
indictment  is  insufficient,  and  that  the  objections  to  its  suffi- 
ciency were  well  taken. 

2.  It  seems  that  most  of  the  (authorities  favor  the  view  that 
assaults  may  be  charged  in  general  terms,  that  is,  without 
specifying  the  means  by  which  the  assault  was  made:  2 
Bishop's  Criminal  Procedure,  sees.  77,  656.  In  this  state, 
however,  the  point  has  been  ruled  both  ways.  Thus  in  State 
v.  Jordan,  19  Mo.  212,  and  State  v.  Greenhalgh,  24  Mo.  373,  it 
was  held  essential  to  state  the  maimer  in  which  the  assault 
was  made.  In  State  v.  Chumley,  67  Mo.  41,  without  advert- 
ing to  former  opinions,  it  was  ruled  that  it  was  unnecessary 
to  allege  the  manner  of  the  assault.  And  in  State  v.  Chandler, 
24  Mo.  371,  69  Am.  Dec.  432,  it  was  ruled  that  the  manner  of 
the  assault  charged  need  not  be  alleged.  It  is  therefore  an 
open  question  in  this  state,  and  we  decide  to  follow  the  gen- 
eral current  of  authorities  and  the  well-established  forms  and 
precedents,  and  hold  the  present  indictment  good  in  the  par- 
ticular mentioned:  3  Chitty's  Criminal  Law,  821,  828. 

3.  Allen,  upon  whom  the  assault  is  charged  to  have  been 
made,  had  an  encounter,  a  few  moments  before  the  assault  oc- 
cured,  with  Charley  Clayton,  in  which  the  latter  was  shot  and 
killed.  William  C.  Clayton  was  not  present  when  this  pas- 
sage at  arms  occurred,  and  had  nothing  at  all  to  do  with  it. 
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Any  testimony  on  this  point  was  wholly  irrelevant,  and  should 
not  have  been  admitted.  If  there  had  been  any  connection 
shown  between  the  two  encounters,  if  they  both  had  formed 
but  part  of  the  res  gestse,  then  it  would  have  been  different: 
2  Bishop's  Criminal  Procedure,  sec.  662;  Johnston  v.  State, 
7  Mo.  183.  As  it  was,  an  entirely  independent  matter  was  in- 
jected into  the  trial  of  this  cause,  the  only  eflfect  of  which  was 
to  distract  the  minds  of  the  jurors  from  the  real  issues,  or  else 
to  fill  their  minds  with  prejudice  against  the  accused:  State 
V.  Parker,  96  Mo.  382,  and  cases  cited.  The  court  had  prom- 
ised that  "unless  defendant's  connection  with  such  prior  diffi-, 
culty  was  shown,  he  would  withdraw  it  from  the  jury";  but 
this  was  not  done.  This  action  of  the  court,  therefore,  had  tlie 
efifect  to  sanction  this  inadmissible  testimony,  and  it  went  to 
the  jury  with  the  approval  of  the  court  impressed  upon  it. 
This  was  error,  and  is  condemned  by  the  ruling  in  State  v. 
Rothschild,  68  Mo.  52,  where  a  similar  promise,  and  a  similar 
failure  to  comply  with  it,  occurred. 

The  like  line  of  argument  applies  to  the  action  of  the  trial 
court  in  refusing  to  give  the  fourth  instruction,  in  which  de- 
fendant asked  that  such  objectionable  testimony  be  with- 
drawn from  the  jury. 

4.  And  for  similar  reasons,  testimony  should  not  have  been 
admitted  that  Allen,  at  the  time  of  the  assault,  held  the  posi- 
tion of  town  marshal.  There  was  no  testimony  whatever  that; 
Allen  was  acting  in  his  ofRcial  capacity  as  a  peace-officer  in 
trying  to  effect  the  arrest  of  the  defendant  at  the  time  the! 
assault  was  made;  and  certainly  because  he  was  such  an 
officer  gave  him  no  greater  rights  than  any  other  citizen, 
when  engaged  in  a  mere  personal  encounter.  Indeed,  the 
testimony  of  Kinney  rather  seems  to  show  that  Allen  himself 
was  the  assaulter,  instead  of  the  party  assaulted.  If  so,  the 
fact  that  Allen  was  marshal  had  no  possible  relevancy  to  the 
case,  and  should  have  been  excluded.  In  this  latitude,  at 
least,  we  have  not  yet  reached  the  point  where  "there's  such 
divinity  doth  hedge"  an  official  that  he  is  exempted  from  the 
operation  of  the  ordinary  laws  of  the  country.  As  to  those 
laws,  he  occupies  just  the  same  position  as  the  humblest  citi- 
zen,—  no  better  and  no  worse.  It  is  only  while  an  officer  is 
actually  engaged  in  performing  some  official  duty  that  the 
law  throws  around  him  its  "  special  protection,"  and  not  others 
wise  or  elsewhere:  State  v.  Dierberger,  96  Mo.  666;  State  v. 
McNally,  87  Mo.  652  et  seq.,  and  cases  cited. 
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5.  The  instructions  given  at  the  instance  of  the  state  by  the 
court  were  as  follows:  — 

"  The  court  instructs  the  jury  that  if  they  find,  frora  the 
evidence,  that  William  C.  Clayton,  at  any  time  within  three 
years  prior  to  the  finding  of  the  indictment  in  this  cause,  at 
the  county  of  Hickory,  and  state  of  Missouri,  feloniously,  on 
purpose,  and  willfully,  made  an  assault  on  one  Thomas  G. 
Allen,  with  a  pistol  loaded  with  gunpowder  and  leaden  balls, 
with  the  intent  him,  the  said  Thomas  G.  Allen,  then  and 
there,  to  kill,  they  will  find  defendant  guilty,  and  assess  his 
punishment  at  imprisonment  in  the  penitentiary  not  exceed- 
ing five  years,  or  in  the  county  jail  not  less  than  six  months, 
or  by  both  a  fine  of  no.  less  than  one  hundred  dollars  and 
imprisonment  in  the  county  jail  not  less  than  three  months, 
or  by  a  fine  of  not  less  than  one  hundred  dollars. 

"The  court  instructs  the  jury  that  before  they  can  acquit 
the  defendant  on  the  ground  of  a  reasonable  doubt,  such 
doubt  must  be  a  substantial  doubt,  and  not  a  mere  possibility 
of  his  innocence. 

"The  court  instructs  the  jury  that  in  passing  upon  the 
guilt  or  innocence  of  the  defendant,  they  will  take  into  con- 
sideration all  the  facts  and  circumstances  detailed  in  evi- 
dence. 

"  The  court  instructs  the  jury  that  before  they  can  acquit 
the  defendant  upon  the  ground  of  self-defense,  you  must  be- 
lieve and  find,  from  the  evidence,  ttat  the  defendant  had 
reasonable  cause  to  apprehend  that  Thomas  Allen  was  about 
to  inflict  upon  him  some  great  bodily  harm,  and  that  such 
danger  was  imminent  and  impending;  and  unless  you  so  be- 
lieve, you  will  find  defendant  guilty,  and  assess  his  punish- 
ment as  provided  in  these  instructions." 

No  valid  objection  can  be  taken  to  these  instructions. 

For  the  errors  aforesaid,  the  judgment  will  be  reversed,  and 
the  cause  remanded.  

Indictment  —  Felony.  —  An  indictment  for  a  felony  should  charge  that 
the  act  was  done  feloniously,  or  with  felonious  intent:  Stiite  v.  Herrell,  97 
Mo.  105;  10  Am.  St.  Rep.  289;  Kaelin  v.  Commonweallh,  84  Ky.  354.  And  a 
felony  is  any  offense  punishable  with  death  or  by  imprisonment  in  the  state 
prison:  Smith  v.  State,  33  Me.  48;  54  Am.  Dec.  607. 

Criminal  Law  —  Evidence  —  Previous  Difficulty.  —  Upon  a  trial  of 
one  for  a  felonious  assault,  evidence  of  the  particulars  of  a  previous  affray 
with  another,  at  which  defendant  was  not  present,  and  forming  no  part  of 
the  affray  with  which  he  is  charged,  is  not  admissible:  People  v.  Pearl,  76 
Mich.  207;  15  Am.  St.  Rep.  304. 


April,  1890.]  Csaio  v.  Van  Bebbeb.  669 

Craig  v.  Van  Bebbeb. 

flOO  MisaouBi,  681.] 

DisArrmMANCK  o»  Deed  of  Minor  attkr  Attaining  Majoritt.  —  Wher« 
•  minor  executes  a  deed  of  conveyauce  of  land,  and  after  attaining  ma- 
jority, ccnveya  the  same  land  to  a  third  person,  the  second  deed  is  • 
disafiSrmaace  of  the  first.  Such  a  deed  may  also  be  avoided  by  a  suit  in 
ejectment,  and  in  snch  suit  a  petition  which  is  in  the  ordinary  form  of 
an  action  of  ejectment  is  sufficient. 

Infant  may  Rkpudiatb  Contract  withoot  Returning  Consideratiow 
WHEN.  —  The  rule  that  requires  an  infant  who,  upon  coming  of  age,  re- 
pudiates a  contract  executed  by  him  during  his  minority,  and  which  has 
been  in  whole  or  in  part  executed  by  the  adult  party  thereto,  to  return 
the  property  or  consideration  received,  applies  only  where  the  infant  haa 
the  property  or  consideration  at  the  time  he  attains  full  age.  If  he  has 
wasted  or  squandered  it  during  infancy,  he  can  repudiate  the  contract 
without  making  a  tender  thereof. 

Unpaid  Purchase-money  not  Recoverable  by  Infant  Who  Repudiates 
HIS  Deed.  —  Where  an  infant,  upon  attaining  his  majority,  repudiates 
his  deed,  he  cannot  recover  the  unpaid  purchase-money. 

Ratification  of  Minor's  Deed,  Conditional  Offer  to  Convey  is  not. 
—  An  offer  by  an  infant,  after  attaining  full  age,  to  make  a  deed  ratify- 
ing a  conveyauce  made  by  him  during  his  minority,  upon  condition  that 
the  unpaid  purchase  price  is  paid  or  secured,  is  no  evidence  of  a  confir- 
mation. 

Deed  Disaffirmed  because  of  Minority  of  Wife  is  Avoided  as  to 
Husband,  who  joined  her  in.  executing  it. 

Ejectment.    The  opinion  states  the  case. 

Silver  and  Brown,  and  W.  J.  Patterson,  for  the  appellants. 

H.  K.  West  and  A.  W.  Mullins,  for  the  respondents. 

Black,  J.  This  is  an  action  of  ejectment  for  one  hundred 
acres  of  land  commenced  by  Ella  Craig  and  her  husband, 
Daniel  Craig,  against  Van  Bebber,  Tully,  and  Sprankle.  The 
plaintiff  Ella  Craig  inherited  the  land  from  her  father,  and 
she  and  her  husband  conveyed  the  same  to  Henderson  Tabor 
by  a  deed  dated  the  28th  of  July,  1884,  for  the  consideration 
of  $1,463.  Of  this  amount  Tabor  paid  in  cash  $350,  and  exe- 
cuted to  them  his  four  notes  due  in  one,  two,  three,  and  four 
years  for  the  balance  of  the  purchase  price,  and  secured  the 
same  by  a  deed  of  trust  on  the  land.  The  sale  was  made 
through  an  agent,  and  the  agreement  was,  that  the  plaintiffs 
should  have  the  first  deed  of  trust.  It  seems,  however,  that 
Tabor  gave  a  deed  of  trust  on  the  land  to  secure  a  debt  of 
eight  hundred  dollars,  which  was,  by  some  manipulation, 
made  prior  in  point  of  time  to  the  one  given  the  plaintiffs'  for 
purchase-money.     This    prior  deed   of  trust   was   made   by 
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Tabor  to  one  J.  B.  Watkins  as  trustee.  By  virtue  of  author- 
ity set  out  in  the  deed  of  trust,  Watkins  constituted  W.  J. 
Patterson  his  attorney  in  fact  to  act  for  and  in  his  behalf. 
Patterson,  as  such  attorney  in  fact  for  Watkins,  advertised 
and  sold  the  property  to  defendant  Sprankle  on  the  8th  of 
October,  1886.  The  other  defendants  are  the  tenants  of 
Sprankle. 

The  plaintiff  Ella  Craig  was  a  minor  sixteen  years  of  age 
when  she  and  her  husband  executed  the  deed  to  Henderson 
Tabor.  The  notes  executed  by  Tabor  are  now  in  the  posses- 
sion of  the  plaintiffs,  and  have  not  been  paid.  Mrs.  Craig 
became  eighteen  years  of  age  on  the  eighteenth  day  of  March, 
1886,  and  this  suit  was  commenced  in  November,  1886,  to  dis- 
affirm the  deed  made  by  her  while  a  minor. 

PlaintiflFs  did  not  offer  to  refund  the  $350.  The  evidence 
offered  to  show  a  ratification  is,  in  substance,  this:  As  soon 
as  the  plaintiffs  learned  that  their  deed  of  trust  was  a  second 
lien  instead  of  the  first,  they  demanded  a  first  deed  of  trust 
according  to  their  contract,  but  their  demand  was  refused. 
They  also  demanded  payment  of  the  notes,  which  was  refused. 
They  executed  a  new  deed  after  the  wife  became  of  age,  and 
offered  to  deliver  it  provided  the  notes  were  paid  or  secured 
by  a  first  deed  of  trust,  but  upon  no  other  condition.  The 
plaintiff  Daniel  Craig  being  asked  if  any  suit  had  been 
brought  for  the  collection  of  the  notes,  said:  "I  think  there 
has  been;  at  Linneus,  I  think."  It  does  not  appear  when  the 
Buit  was  brought,  or  what  became  of  it.  The  notes,  it  is 
agreed,  are  in  the  possession  of  plaintiffs. 

1.  The  point  made  here,  and  by  a  refused  instruction,  that 
the  plaintiffs  should  have  in  terms  set  out  in  their  petition 
and  pleaded  disaffirmance  of  the  deed,  is  not  well  taken. 
Where  a  minor  executes  a  deed  of  con  vey ance  of  land,  and  after 
attaining  majority  conveys  the  same  land  to  a  third  person,  the 
second  deed  is  a  disafhrmance  of  the  first:  Peterson  v.  Laik,  24 
Mo.  541;  69  Am.  Dec.  441.  So,  too,  the  deed  executed  while  a 
minor  may  be  avoided  by  a  suit  in  ejectment  after  majority: 
1  Hare  and  Wallace's  Am.  Lead.  Cas.,  5th  ed.,  317;  Tiedeman 
on  Real  Property,  sec.  793.  A  petition  which  is  in  the  ordi- 
nary form  of  an  action  of  ejectment  is  sufficient. 

2.  Defendants  asked,  but  the  court  refused  to  give,  the  fol- 
lowing declaration  of  law:  "The  infancy  of  Ella  Craig  does 
not'entitle  plaintiffs  to  recover,  as  no  offer  or  tender  was  made 
by  them  to  return  to  Sprankle  funds  or  consideration  received 
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by  Ella  Craig,  arising  from  the  sale  and  conveyance  of  the  land 
by  her  to  Tabor." 

Tlie  theory  of  this  instruction  is,  that  plaintiffs  were  bound 
to  make  a  tender  to  Sprankle  of  the  $350  paid  them  by  Hen- 
derson Tabor,  the  grantee  in  the  deed  which  the  plaintiffs 
seek  to  avoid.  Wliere  the  contract  has  been  executed  by 
the  infant,  and  h«,s  been  in  whole  or  in  part  executed  by 
the  adult,  and  the  infant,  upon  coming  of  age,  repudiates  the 
transaction,  he  must  return  the  property  or  consideration  re- 
ceived. This  general  rule  has  often  been  stated  without  any 
qualification  whatever.  But  the  weight  of  authority  is,  that 
the  rule  can  only  apply  where  the  infant  has  the  property 
or  consideration  at  the  time  he  attains  full  age.  If  he  hns 
wasted  or  squandered  the  consideration  or  property  during  in- 
fancy, then  he  can  repudiate  the  contract  without  making  a 
tender:  Tyler  on  Infancy,  2d  ed.,  sec.  37;  Green  v.  Green,  69 
N.  Y.  553;  25  Am.  Rep.  233;  Chandler  v.  Sivimons.  97  Mass.  508; 
93  Am.  Dec.  117;  Reynolds  v.  McCurry,  100  111.  356;  Brandon 
V.  Brown,  106  111.  519;  Price  v.  Furman,  27  Vt.  268;  65  Am. 
Dec.  194;  Walsh  v.  Young,  110  Mass.  396.  The  privilege  of 
repudiating  a  contract  is  accorded  an  infant,  because  of  the  in- 
discretion incident  to  his  immaturity;  and  if  he  were  required 
to  restore  an  equivalent,  where  he  has  wasted  or  squandered 
the  property  or  consideration  received,  the  privilege  would  be  of 
no  avail  when  most  needed.  Kerr  v.  Bell,  44  Mo.  120,  Highley 
V.  Barron,  49  Mo.  103,  and  Baker  y.Kennett,di  Mo.  82,  are  cited 
as  affirming  the  general  rule  before  stated,  without  any  excep' 
tion,  and  some  expressions  used  would  seem  to  lead  to  that 
result;  but  a  careful  consideration  of  the  facts  of  these  cases 
will  show  that  there  was  no  occasion  for  considering  the  ex- 
ception. The  remarks  there  made  must  be  read  and  under- 
stood in  the  light  of  the  facts  before  the  court.  We  entertain 
no  doubt  but  the  rule,  with  the  qualification  before  stated,  is 
the  correct  one. 

The  instruction  is,  therefore,  faulty,  and  especially  so  in 
view  of  the  evidence  that  Mrs.  Craig  did  not  have  any  money 
or  property  save  the  land  in  question.  The  notes  are  in  the 
hands  of  the  plaintiffs,  and  the  fact  of  disaffirmance  will  dis- 
charge the  maker;  for  the  law  is  well  settled  that  the  infant, 
having  repudiated  his  or  her  deed,  cannot  recover  the  unpaid 
purchase  price. 

3.  The  evidence  fails  to  make  out  a  prima  facie  case  of  ratifi- 
cation.    There  is  no  evidence  that  either  Mrs.  Craig  or  her  bus- 
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band  ever  received  any  part  of  the  purchase  price  after  Bho 
attained  her  majority.  She  and  her  husband  did  offer  to  exe- 
cute and  deliver  a  confirmatory  deed  upon  being  paid  the  bal- 
ance of  the  purchase  price,  namely,  $1,113,  or  upon  receiving 
a  first  deed  of  trust  upon  the  land  securing  that  amount;  but 
it  did  not  suit  the  purposes  of  Tabor,  or  any  other  of  the  inter- 
ested parties,  to  comply  with  that  condition. 

A  mere  acknowledgment  that  a  deUt  exists  or  that  a  con- 
tract has  been  made  will  not  constitute  a  ratification:  Baker 
V.  Kennett,  54  Mo.  82,  There  must  be  an  intention  to  affirm 
the  deed.  A  deed  of  confirmation  is  not  necessary,  but  the 
act  relied  lipon  must  be  of  such  a  nature  as  to  show  a  clear 
intention  to  confirm  the  deed.  An  offer  to  make  a  deed  of 
ratification  upon  the  condition  that  the  unpaid  purchase  price 
is  paid  or  secured  is  no  evidence  of  a  confirmation.  It  rather 
shows  a  disposition  to  disaffirm  should  the  proposed  condition 
not  be  performed. 

4.  This  suit  was  brought  for  the  very  purpose  of  disaffirm- 
ing the  deed  made  by  Mrs.  Craig,  and  she  was  a  proper  and 
a  necessary  party  plaintiff.  Her  husband  is  but  a  nominal 
party  to  the  suit.  But  it  is  insisted  that  the  wife  cannot  re- 
cover, because  the  husband  is  entitled  to  the  possession  of  her 
land,  and  that  he  cannot  recover,  because  by  joining  her  in 
the  deed  he  parted  with  his  possession  and  right  of  posses- 
sion. 

Mrs.  Craig  held  the  land  in  question  as  her  general  prop- 
erty under  section  3295  of  the  married  woman's  act.  That 
section  declares  that  a  conveyance  made  by  the  husband 
during  coverture  of  any  interest  in  such  real  estate  shall  be 
invalid,  unless  the  deed  is  executed  jointly  by  the  wife  and 
husband,  and  by  her  duly  acknowledged.  This  statute,  it  has 
been  held  again  and  again,  very  materially  modifies  the  com- 
mon-law marital  rights  of  the  husband  in  the  lands  belong- 
ing to  the  wife.  It  is,  so  far  as  he  is  concerned,  a  disabling 
statute;  so  that  he  is  utterly  powerless  to  charge  or  convey 
the  land,  or  the  rents,  issues,  or  products  thereof,  except  by 
a  deed  jointly  executed  by  himself  and  wife:  Mueller  v.  Kaess- 
mann,  84  Mo.  323;  Gitchell  v.  Messmer,  87  Mo.  131;  Gilliland 
v.  Gilliland,  96  Mo.  522;   Wilson  v.  Albert,  89  Mo.  537. 

If  the  deed  jointly  executed  by  husband  and  wife  is  invalid 
as  to  the  wife,  because  not  properly  acknowledged  by  her,  or 
because  her  signature  has  been  procured  by  fraud,  then  it  is 
ineffectual  to  convey  the  husband's  limited  marital  interest; 
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Goffv.  Roberts,  72  Mo.  571;  Bartlett  v.  O'Donoghue,  72  Mo.  563; 
HosHnson  v.  Adkins,  77  Mo.  538;  Ilord  v.  Tauhman,  79  Mo. 
101.  These  autliorities  show  that  a  conveyance  by  husband 
and  wife  of  the  lands  of  the  wife,  to  be  valid  as  against  the 
husband,  must  be  valid  as  against  the  wife.  Now,  it  is  true 
that  in  the  cases  cited  the  deeds  were  worthless  from  the  be- 
ginning, whilst  here  the  deed  is  voidable  only;  but  we  do  not 
see  that  this  makes  any  difference.  When  the  deed  is  disaf- 
firmed because  of  the  minority  of  the  wife,  it  becomes  worth- 
less as  to  the  husband.  As  said  in  the  case  last  cited,  the 
title  can  only  be  transferred  by  an  indivisible  integer,  or  not 
at  all.  So,  too,  if  the  deed  be  avoided  as  to  the  wife,  it  is 
avoided  as  to  the  husband.  It  must  stand  or  fall  as  a  whole. 
The  law  of  this  case  is  with  the  plaintiffs,  and  the  judg- 
ment is  affirmed.  

Contracts  of  Infants.  — There  is,  perhaps,  no  subject  of  the  law  ahout 
which  there  has  been  more  apparent  as  well  as  real  couflicfc  of  opinion  than 
upon  the  effect  to  be  given  to  the  contracts  of  infants.  It  is  true  that  there 
is  less  conflict  at  the  present  day  than  formerly,  and  that  some  of  the  erro- 
neous positions  previously  taken  have  been  abandoned,  but  there  is  yet 
much  confusion,  inconsistency,  and  difference  of  opinion.  Some  sentimental 
notions  entertained  at  the  beginning  concerning  the  incapacity  of  infants,  and 
the  favor  with  which  the  persons  and  property  of  infants  should  be  regarded, 
are  no  doubt  responsible  for  much  of  the  uncertainty  and  error  which  time 
has  found  so  difficult  to  remove.  Experience  has  fully  demonstrated  that 
when  courts  permit  sound  sense  and  principles  of  justice  to  all  concerned  to 
be  overshadowed  with  the  idea  that  one  of  the  parties  must  be  favored,  the 
results  are  certain  to  be  unsaticsfactory.  While  infants  should  be  protected 
from  the  consequences  of  their  inexperience  and  immaturity  of  judgment,  it 
should  not  be  forgotten  that  their  protection  does  not  require  the  situation  of 
persons  who  have  dealt  with  them  in  good  faith  to  be  entirely  overlooked. 

Infants,  the  law  says,  are  destitute  of  sufficient  understanding  to  enter  into 
contracts  generally  which  shall  be  binding  upon  them.  "The  law,  there- 
fore," in  the  language  of  Chief  Justice  Parsons  in  Baker  v.  Lovelt,  6  Mass. 
78,  80,  "  protects  their  weakness  and  imbecility  so  far  as  to  allow  them  to 
avoid  all  their  contracts  by  which  they  may  be  injured.  But  in  favor  of  in- 
fants, they  are  bound  by  all  reasonable  contracts  for  their  maintenance  and 
education,  and  also  by  all  acts  which  they  are  obliged  by  law  to  do."  Yet 
we  are  to  understand  by  this,  in  the  light  of  modern  authority,  as  will 
be  seen  hereafter,  that  in  the  exercise  of  their  right  to  avoid  their  general 
contracts,  they  are  the  exclusive  judges  of  the  fact  whether  or  not  they  may 
be  injured;  or  to  speak  more  accurately,  they  may  avoid  their  contracts 
without  regara  to  the  question  whether  or  not  such  contracts  are  injurious  or 
are  beneficial  to  them. 

It  is  very  evident  that  this  incapacity  to  contract  could  not  be  practically 
determined  as  a  matter  of  fact  in  each  particular  case,  without  considerable 
or  even  great  difficulty,  and  that  it  would  be  better  to  adopt  an  arbitrary  age 
ntider  which  all  persons  are  incapable,  as  a  matter  of  law,  of  entering  into 
binding  contracts  in  general.     This  age  the  commou  law  Las  fixed  at  twenty* 
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one  years.  "The  law,"  says  Parsons,  C.  J.,  "has  drawn  no  line  between  an 
infant  of  six  years  old  and  one  of  twenty  years  old;  for  all  infants  are  entitled 
to  equal  protection":  Baker  v.  Lovett,  6  Mass.  78,  81.  "A  minor  who  has 
nearly  attained  his  majority  may  be  as  able  to  protect  his  interests  in  a  con- 
tract as  a  person  who  has  passed  that  period.  But  the  law  must  necessarily 
fix  some  precise  age  at  which  persons  shall  be  held  sui  juris.  It  cannot 
measure  tlie  individual  capacity  in  each  case  as  it  arises.  It  must  hold  the 
youth  who  has  nearly  reached  his  majority  to  be  no  more  bound  by  his  con- 
tract than  a  child  of  tender  years":  McCarly  v.  Carter,  49  IlL  53,  55;  95 
Am.  Dec.  572,  573,  per  Lawrence,  J. 

It  is  undoubtedly  competent,  however,  for  the  legislature  to  change  the 
age  at  which  a  person  shall  reach  his  majority,  and  have  an  unrestricteil 
ability  to  contract,  from  twenty-one  years  to  any  other  age  it  may  see  tit. 
'thus  in  a  number  of  states  of  this  country,  females,  by  statute,  reach  their 
majority  at  eighteen.  Again,  the  legislature  may  fix  a  legal  age  for  persons 
to  enter  into  particular  kinds  of  contracts  only,  as,  for  instance,  in  the  vari- 
ous statutes  passed  by  Congress  relating  to  enlistments  into  the  army  and 
navy  of  the  United  States.  Indeed,  if  the  legislature  should  entirely  remove 
the  disability  of  age,  we  should  say  there  would  be  no  legal  objection.  In 
fact,  it  has  done  this  in  certain  cases,  in  which  statutes  are  made  to  appl}' 
without  special  regard  to  age;  although  a  somewhat  variable  age  of  maturity 
or  discretion  may  be  contemplated,  as  in  the  statutes  which  impose  upon  a 
father  the  obligation  of  supporting  his  bastard  child,  and  which  render  a 
contract  providing  for  such  support  binding. 

The  very  protection  afforded  by  the  law  to  infants,  by  which  they  are 
enabled  to  avoid  their  general  contracts,  requires  them,  as  will  be  more  fully 
seen  hereafter,  to  answer  for  the  reasonable  value  of  necessaries  with  which 
they  may  be  furnished.  An  infant  must  sometimes  himself  engage  for  main- 
tenance, clothing,  shelter,  and  the  like,  and  he  should,  consequently,  be  held 
bound  to  pay  what  they  are  justly  worth,  if  they  are  requisite  and  suitable 
for  him.  His  obligation  to  pay  for  the  reasonable  value  of  necessaries  con- 
stitutes, therefore,  acommou-law  exception  to  the  general  rule  that  an  infant 
is  not  bound  by  his  contracts. 

Another  exception,  which  is  sometimes  said  to  exist  to  the  general  rule,  is, 
that  if  an  infant  does  an  act  which  by  the  law  he  might  have  been  com- 
pelled to  do,  che  act  shall  be  binding  upon  him.  But  this,  as  will  be  shown, 
has  really  very  little  to  do  with  the  subject  of  contracts. 

Aside  from  these  exceptional  cases,  the  rule  is  elementary,  as  has  been 
said,  that  infants  shall  not  be  bound  by  their  contracts.  Tiie  difficulty  has 
been  as  to  whether  any  or  all  of  the  contracts  were  void  or  simply  voidable. 

Void  axd  Voidable.  — There  have  been  some  expressions  of  opinion,  and 
even  adjudications,  to  the  efi'ect  that  the  general  contracts  of  iufauts  were 
void.  As  late  as  the  year  1810,  the  narrow-minded  Sir  James  Mansfield  is 
reported  as  saying  that  he  "never  could  understand  the  rule  of  law  that 
an  infant's  contract  was  not  void,  but  voidable":  OUM  v.  Merrill,  3  Taunt. 
307,  313;  also  Burgess  v.  Merrill,  4  Taunt.  4GS,  469.  Three  classes  of  infants' 
contracts  have  been,  however,  more  usually  made;  namely,  tiiose  which  are 
binding,  tliose  which  are  void,  and  those  whicli  are  voidable.  The  class  of 
binding  contracts,  noticed  above,  is  pretty  well  defined;  but  it  has  not  been 
so  easy  for  the  courts  to  determine  which  contracts  were  voiil  and  which 
voidable.  Various  criterions  to  solve  the  problem  have  been  suggested, 
but  they  are  so  unsatisfactory  that  one  writer  remarks:  "  What  contracts 
of  an  infant  are  void,  aud  what  are  merely  voidable,  nobody  kuowa." 
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It  may  be  well  to  notice  here  the  meaning  of  the  words  "void  "  and  "void- 
able." A  "void"  contract,  if  we  may  use  the  expression,  is  a  mere  nullity, 
and  good  for  no  purpose  whatever.  It  is  binding  upon  neither  party,  and 
may  be  attacked  as  invalid  by  strangers.  It  does  not  require  any  disaffirm- 
ance to  avoid  it,  but  may  be  simply  disregarded,  and  it  cannot  be  ratified  and 
made  valid.  A  "  voidable  "  contract,  on  the  other  hand,  is  one  that  is  good, 
both  as  between  the  parties  to  it  and  as  to  third  persons,  until  it  is  avoided 
by  the  party  entitled  to  avoid  it.  It  is  valid  and  binding  until  thus  disaf- 
firmed,  and  its  infirmity  may  be  completely  cured  by  a  ratification  by  the 
party  at  whose  instance  it  might  have  been  avoided.  It  is  important  to  note 
this  distinction  between  "void  "  and  "voidable,"  Much  of  this  confusion 
of  this  subject  of  infants'  contracts  has  resulted  from  the  careless  use  of  the 
word  "void"  as  meaning  only  "voidable,"  and  an  examination  of  many 
cases  which  have  been  supposed  to  support  the  proposition  that  infants'  con- 
tracts were  "  void  "  will  sliow  that  nothing  more  was  intended  by  the  courts, 
or  at  least  was  necessary  for  the  decision,  than  to  bold  that  the  contracts 
were  merely  "voidable." 

The  test  by  which  to  ascertain  whether  an  infant's  general  contracts  were 
void  or  voidable,  as  laid  down  by  Perkins,  an  early  writer,  in  his  work  on 
conveyancing,  section  12,  is  as  follows:  "All  such  gifts,  grants,  or  deeds 
made  by  an  infant  as  do  not  take  effect  by  delivery  of  his  hand  are  void. 
But  all  gifts,  grants,  or  deeds  made  by  an  infant  by  matter  in  deed,  or  in 
writing,  wiiicli  take  efTect  by  delivery  of  his  own  hand,  are  voidable  by  him- 
self and  his  heirs,  and  by  those  who  have  his  estate."  The  view  was  at  one 
time  entertained  that  Perkins,  in  this  passage,  referred  to  the  delivery  of  the 
thing  granted,  and  not  ^-o  .the  delivery  of  the  instrument;  and  therefore  a 
feoffment  with  livery  of  seisin  by  the  infant  in  person  was  always  voidable, 
and  not  void,  "  not  only  because  he  is  allowed  to  contract  for  his  benefit,  but 
because  there  ought  to  be  some  act  of  notoriety  to  restore  the  possession  to 
him  equal  to  that  which  transferred  it  from  him":  Bac.  Abr.,  tit.  Infancy 
and  Ag3,  I.,  3.  But  in  the  leading  case  of  Zoudi  v.  Parsons,  3  Burr.  1794, 
1804,  the  rule  of  Perkins  was  approved  by  Lord  Mansfield,  and  interpreted 
to  mean  the  delivery  of  the  instrument.  Thus  he  says:  "The  words  'which 
do  take  effect'  are  an  essential  part  of  the  definition,  and  exclude  letters  of 
attorney,  or  deeds  which  delegate  a  mere  power  and  convey  no  interest. 
....  There  is  no  difference  in  this  respect  between  a  feoffment  and  deeds 
which  convey  an  interest.     The  reason  is  the  same." 

As  thus  interpreted  by  Lord  Mansfield,  Perkins's  rule  is  expressly  approved 
in  Allen  v.  Alien,  2  Dru.  &  War.  307,  338,  and  in  a  number  of  cases,  mostly 
early  ones,  decided  in  this  country:  Conroe  v.  Binhall,  1  Johns.  Cas.  127;  1 
Am.  Dec  105;  Phillips  v.  Green,  3  A.  K.  Marsh.  7;  13  Am.  Dec.  124;  Brecken- 
ridge's  Heirs  v.  Ormsby,  1  J.  J.  Marsh.  236,  243;  19  Am.  Dec.  71,  77;  Kline  v. 
Beebe,  6  Conn.  494,  504;  Dana  v.  Coombs,  6  Me.  89.  90;  19  Am.  Dec.  194,  195; 
Wambole  v.  Facte,  2  Dak.  L  This  criterion,  comprehending,  as  it  does,  only 
gifts,  grants,  and  deeds,  is  not  sufficiently  extensive  in  its  application,  and 
has  been  well  said  in  Cummimjs  v.  Powell,  8  Tex.  80,  89,  to  have  "very  little 
foundation  in  reason,"  and  to  "afford  but  a  very  flimsy  protection,  which  ia 
the  object  of  the  rule." 

Another  test  is  that  given  by  Lord  Chief  Justice  Eyre  in  Kenne  v.  Boy- 
cott, 2  H.  Black.  511,  515,  as  follows:  "  We  have  seen  that  some  contracts 
of  infants,  even  by  deed,  shall  bind  them.  Some  are  merely  void;  namely, 
such  as  the  court  can  pronounce  to  be  to  their  prejudice.  Others,  and  the 
most  numerous  class,  of  a  more  uncertain  nature  %«  to  be-uefit  or  prejudice. 
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are  voidable  only,  and  it  is  in  the  election  of  the  infant  to  affirm  them  or 
not."  This  criterion  had  really  been  previously  announced  by  Lord  Hard- 
wicke  in  Harvey  v.  Ashley,  3  Atk.  607,  610;  and  by  Lord  Mansfield  in  Earl  of 
Buckinghamshire  v.  Drury,  2  £dtn,  72;  4  Bro.  C.  C  607,  note  (sub  nom.  Drury 
V.  Drury);  iu  Zouch  v.  Parsons,  3  Burr.  1794;  and  Grey  v.  Cooper,  3  Doug. 
65;  and  is  afterwards  approved  by  Lord  EUenborough  in  Baylis  v.  Dinely, 
3  Maule  &  S.  477.  In  United  Stales  v.  Bainbridge,  1  Mason,  71,  82,  Mr.  Jus- 
tice Story  says  that  the  distinctions  of  the  lord  chief  justice  "seem  founded 
in  solid  reason."  And  see  the  rule  further  expressly  approved  in  Tucler  v. 
Moreland,  10  Pet.  69,  GO;  I  Am.  Lead.  Cas.  ♦224,  *'226;  W/ieaton  v.  Eanl,  5 
Yerg.  41,  61;  26  Am.  Dec.  251,  252;  McMinn  v.  Richmonds,  6  Yerg.  9,  18; 
McGan  v.  Marshall,  7  Humph.  121,  125;  Latigford  v.  Frey,  8  Humph.  443; 
Swafford  v.  Ferguson,  3  Lea,  292;  31  Am.  Rep.  639;  Lawson  v.  Lovcjoy,  8  Me. 
405;  23  Am.  Dec.  626;  Robinson  v.  Weeks,  56  Me.  102,  106;  Fridge  v.  State, 
3  Gill  &  J.  103,  115;  20  Am.  Dec.  4o3,  468;  Levering  v.  Heighe',2  Md.  Ch. 
81,  83;  3  Md.  Ch.  3G5,  308;  Cronise  v.  Clark,  4  Md.  Ch.  403,  406;  Monumen- 
tal Building  Ass'n  v.  Herman,  33  Md.  128,  132;  Pitcher  v.  Turin  Plank  Road 
Co.,  10  Barb.  436,  439;  Orecn  v.   Wilding,  59  Iowa,  679;  44  Am.  Rep.  696. 

Other  cases  adopt  this  latter  test  in  a  somewhat  qualified  form,  asserting 
that  no  contracts  of  an  infant  are  void,  unless  they  necessarily,  or  clearly  or 
certainly,  operate  to  his  prejudice:  Oliver  v.  Houdlet,  13  Mass.  237,  239;  7 
Am.  Dec.  134,  135;  Vent  v.  C^good,  19  Pick.  572,  573;  West  v.  Peiiny,  16 
Ala.  187,  189;  Hastings  v.  Dollarhido,  24  Cal.  195,  209;  and  see  Bradford  v. 
French,  110  Mass.  306,  per  Gray,  J.  Thus  in  Oliver  v.  Houdlet,  13  Mass.  237, 
239,  7  Am.  Dec.  134,  135,  Wilde,  J.,  says:  "It  would  be  more  correct  to 
say  that  those  acta  of  an  infant  are  void  which  not  only  apparently,  but 
necessarily,  operate  to  his  prejudice.  The  benefit  to  the  infant  is  the  great 
point  to  be  regarded,  the  object  of  the  law  being  to  protect  his  imbecility 
and  indiscretion  from  injury,  through  his  own  imprudence  or  by  the  craft 
of  others.  The  general  rule  is,  that  infancy  is  a  personal  privilege,  of  which 
no  one  can  take  advantage  but  the  infant  himself;  and,  therefore,  that  his 
contracts,  although  voidable  by  him,  shall  bind  the  person  of  full  age.  This 
rule  seems  to  require  that  all  contracts  of  infants  should  be  held  voidable, 
rather  than  void.  But  however  this  may  be,  all  the  books  agree  that  those 
which  are  beneficial,  or  have  a  semblance  of  henfjit,  to  the  infant,  are  only 
voidable."  In  Vent  v.  Osgood,  19  Pick.  872,  573,  Putnam,  J.,  says  that  if  the 
contract  of  an  infant  be  clearly  prejudicial  to  him,  it  is  void;  if  it  may  be  for 
his  benefit  or  to  his  damage,  it  is  voidable,  at  his  election;  and  if  it  be  clearly 
beneficial  to  him,  it  is  void;  yet  it  is  difficult  to  reconcile  this  statement  with 
his  expression  of  opinion,  in  the  same  case,  that  an  infant  is  not  bound  by  an 
account  stated. 

The  rule  of  Keane  v.  Boycott,  2  H.  Black.  511,  515,  is  not  necessarily  incon- 
sistent with  that  of  Perkins.  In  fact,  the  two  have  been  frequently  applied 
together,  the  former  being  usually  regarded  as  the  more  general  rule,  and  the 
rule  of  Perkins  a  special  rule.  While  it  is  said  that  all  deeds  of  an  infant 
which  do  not  take  effect  by  delivery  of  his  hand  are  void,  yet  if  the  deeils 
do  take  effect  by  delivery  of  his  hand,  and  are  not  upon  their  face  a  pre- 
judice to  him,  or  in  other  words,  have  a  semblance  of  ln'iitiit,  by  purporting 
to  be  executed  for  a  valuable  con-ideration,  they  are  voidable  simply:  Bli/e' 
low  V.  Kinney,  3  Vt.  353,  358;  21  Am.  Dec.  589,  590;  Philips  v.  Orecn,  3  A.  K. 
Marsh.  7;  13  Am.  Dec.  124;  Breckenridge's  Heirs  v.  Ormshy,  1  J.  J.  Marsh. 
236,  243,  245;  19  Am.  Dec.  71,  77,  79;  KUne  v.  Beebe,  6  Conn.  494;  and  it 
would  be  in  strict  accordance  with  this  theory  to  hold  the  deed  of  an  iufau^ 
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executed  withont  consideration,  to  be  absolutely  void:  Swafford  v.  Ferguson, 
3  Lea,  292;  31  Am,  Rep.  639.  In  one  case,  however,  it  was  said  that  acts  of 
an  infant  which  take  effect  by  delivery  are  in  all  cases  voidable  only;  while 
with  respect  to  promises  which  do  not  take  effect  by  delivery,  the  distinction 
was  between  those  which  have  and  those  which  have  uo  semblance  of  bene- 
fit to  the  infant,  the  latter  being  absolutely  void,  and  the  former  voidable 
only:  Cannon  v.  Alshin-t/,  1  A.  K.  Marsh.  76,  77;  10  Am.  Dec.  709,  710. 

The  courts  exhibitedastroiiginclinatiou  ataii  early  day  to  break  awayfrom 
the  criterions  of  Perkins  and  Lord  Chief  Justice  Eyre.  In  some  of  the  cases  a 
trace  of  Perkins's  rule  only  was  retained  in  dicia  to  the  effect  that  the  only 
exception  to  the  rule  that  the  deeds  and  contracts  of  infants  were  voidable 
merely  was  to  be  found  in  their  deeds  delegating  a  naked  authority,  which 
were  absolutely  voidt  Hoof  v.  Stafford,  7  Cow.  179,  180;  Stafford  v.  Boo/,  9 
Cow.  626,627;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Woodworth,  J., 
saying  in  the  first  of  these  cases  that  "there  is  no  doubt  that  all  the  con- 
tracts which  an  infant  can  make,  with  a  very  few  exceptions,  are  at  least 
voidable,  without  regard  to  the  question  whether  they  are  beneficial  to  him  or 
not."  While  in  other  cases,  among  which  are  those  which  purport  to  adopt 
Chief  Justice  Eyre's  rule  with  the  interpretation  as  intending  that  no  con- 
tracts of  an  infant  are  void  unless  they  are  necessarily  prejudicial  to  him, 
the  only  portion  of  either  rule  which  practically  remains  is  enougli  of  the 
benefit  and  detriment  theory  to  warrant  the  expresion  of  opinion  that  an  in- 
fant's contract  of  suretyship  is  void:  Hasliiirjitv.  Dollarhide,  24  Cal.  19-5,  200, 
per  Shaf ter,  J. ;  West  v.  Penny,  16  Ala.  187,  189,  per  Collier,  C.  J.;  compare 
Flexner  v.  Dickeraon,  72  Ala.  318,  322,  In  Weaver  v.  Jones,  24  Ala.  420,  424, 
Chilton,  C,  J.,  says:  "The  better  opinion,  as  maintained  by  the  modern 
decisions,  is,  that  an  infant's  contracts  are  none  of  them  (with  perhaps  one 
exception)  absolutely  void  by  reasou  of  nonage;  that  is  to  say,  the  infant 
may  ratify  them  after  he  arrives  at  the  age  of  legal  majority." 

Even  in  Breckenridije's  Heirs  v.  Ormnhy,  1  J.  J.  Marsii.  236,  19  Am.  Dec. 
71,  which  approves  both  the  rules  of  Perkins  and  Chief  Justice  Eyre,  Robert- 
son, J.,  remarks:  "  It  is  doubtful  whether  it  wouM  not  be  better  for  infanta 
that  none  of  their  contracts  should  be  avoideil  by  any  other  persons  than 
themselves,  and  consequently  whether  it  would  not  be  best  that  all  their 
contracts  should  be  only  voidable."  And  in  Whitney  v.  Dutch,  14  Mass.  457, 
461,  7  Am.  Dec.  229,  231,  Parker,  C.  J.,  says:  "The  books  are  not  very 
clear  upon  this  subject.  All  of  them  admit  a  distinction  between  void  and 
voidable  acts,  and  yet  disagree  with  respect  to  the  acts  to  be  classed  uniler 
either  of  those  heads.  One  result,  however,  in  which  they  all  appear  to 
agree,  is  stated  by  Lord  Mansfield  in  the  case  of  Zoiirh  v.  Parsons,  cited  in 
the  argument;  viz.,  that  whenever  the  act  done  nmy  he  for  the  benefit  of  the 
infant,  it  shall  not  be  considered  void,  but  that  he  shall  have  his  election, 
when  he  comes  of  age,  to  affirm  or  avoid  it;  and  this  is  the  only  clear  and 
definite  proposition  which  can  be  extracted  from  the  authorities.  The  appli- 
cation of  this  principle  is  not,  however,  free  from  difficulty;  for  wheu  a  note 
or  other  simple  contract  is  made  by  an  infant  himself,  it  may  be  made  good 
by  his  assent,  without  any  iii(]uiry  whether  it  was  for  hii  benefit  or  to  his 
prejudice.  For  if  he  had  made  a  bad  bargain  in  a  purchase  of  goods,  and 
given  his  promissory  note  for  the  price,  and  when  he  camo  of  age  had  agreed 
to  pay  the  note,  he  would  be  bound  by  this  agreement,  althouj^h  he  might 
have  been  ruined  by  the  purchase.  Perhaps  it  may  be  assumed  as  a  princi- 
ple that  all  simple  contracts  by  infants  which  are  not  founded  on  an  illegal 
consideration  are  strictly  not  void,  but  only  voidable,  and  may  be  made  good 
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by  ratification.  They  remain  a  legal  guhstrcUum  for  a  future  assent,  nntil 
avoided  by  the  infant;  and  if,  instead  of  avoiding,  he  confirm  them,  when  he 
has  a  legal  capacity  to  make  a  contract,  they  are,  in  all  respects,  like  contracts 
made  by  adults.  With  respect  to  contracts  under  sea),  also,  they  are  in  legal 
force  as  contracts,  until  they  are  avoided  by  plea.  Whether  they  can  in  all 
cases,  as  it  is  clear  they  can  in  some,  such  as  leases,  be  ratified,  so  as  to  pre- 
vent the  operation  of  a  plea  of  infancy,  except  by  deed,  need  not  now  be  de- 
cided." In  Reed  v.  BcUcIielder,  1  Met.  5.59,  Ciiief  Justice  Shaw  also  observes: 
"The  question,  what  acts  of  an  infant  are  voidable  and  what  voiil  is  not 
very  defiaitely  settled  by  the  authorities;  but,  in  geueral,  it  may  be  said  that 
the  tendency  of  modern  decisions  is  to  consider  them  as  voidable,  and  thus 
leave  the  infant  to  affirm  or  disaffirm  them,  when  he  comes  of  age,  as  his  own 
views  of  his  interest  may  lead  him  to  elect." 

Finally,  it  may  now  be  considered  as  the  settled  rule  that  none  of  an  in- 
fant's contracts  are  void  because  of  his  nonage,  but  all  of  them  are  voidable 
merely,  with  the  exception  of  his  contracts  for  the  reasonable  value  of  neces- 
saries, and  his  contracts  made  in  pursuance  of  statutory  authority,  which  are 
binding.  The  distinction  that  his  contracts  which  cannot  be  for  his  benefit 
are  absolutely  void  has  become  to  be  recognized  as  unreasonable  and  absurd; 
for  the  object  of  the  law,  which  is  to  protect  the  infant  against  the  conse- 
quences of  his  own  indiscretion  or  the  imposition  of  others,  is  completely 
secured  by  conferring  upon  him  the  power  of  disaffirming  his  contracts,  or 
of  ratifying  them,  after  reaching  proper  age,  at  his  pleasure.  Again,  tlere 
are  serious  difficulties  in  the  way  for  the  court  to  determine,  either  from  the 
face  of  the  transaction  or  from  a  collateral  inquiry,  whether  the  contract 
was  for  the  benefit  or  detriment  of  the  infant.  Every  argument,  therefore, 
is  in  favor  of  leaving  the  question  entirely  to  the  infant  to  say  whether  the 
contract  shall  or  shall  not  be  binding  upon  him:  IJj/er  v.  Ifrjatt,  3  Cranch 
C.  C.  276,  277;  Cheshire  v.  Barrett,  4  McCord,  241,  244;  17  Am,  Dec.  735, 
738;  Cole  v.  Pennoyer,  14  111.  158,  160;  Cummin;/s  v.  Foioell,  8,  Tex.  80, 
85-90;  Mustard  v.  WoUford'a  Heirs,  15  Gratt.  329.  337;  76  Am.  Dec.  209, 
211;  Fetrow  v.  Wiseman,  40  Ind.  148,  151-155;  IJarnei-  v.  Dipple,  31  Ohio 
St.  72,  77;  27  Am.  Rep.  498,  500. 

These  cases  are  among  the  leading  ones  upon  the  proposition.  The  courts, 
in  Cole  v.  Pennoyer,  14  111.  158,  160,  and  Fetrow  v.  Wiseman,  40  Ind.  148, 
151,  155,  nevertheless  repeat  the  error  that  an  infant's  power  of  attorney  or 
appointment  of  an  agent  is  void;  and  if  this  be  true,  a  contract  entered  into 
by  the  agent,  pursuant  to  his  authority,  is  also  void;  yet  there  is  no  more 
reason  for  so  holding  than  to  hold  that  any  other  contract  of  an  infant  is 
void;  and  this  is  the  view  that  is  at  present  taken,  as  will  be  shown  here- 
after. 

The  singular  doctrine  has  occasionally  been  advanced  that  the  executed  con- 
tracts of  infants  are  binding  until  avoided,  but  their  executory  contracts  are 
invalid  until  affirmed:  Edgerly  v.  Shaw,  25  N,  H.  514,  516;  57  Am.  Dec.  349, 
350;  State  v.  Plaisted,  43  N.  II.  413;  Afmock  v.  Shortridije,  21  Mich.  304,  315; 
Morton  v.  Steward,  5  III.  App.  533,  535.  Thus,  says  Gilchrist,  C.  J.,  in  Eilgerlif 
v.  Shaw,  25  N.  H.  514,  516,  57  Am.  Dec.  349,  350:  "The  executory  contracts 
of  an  infant  are  said  to  be  voidaible;  but  this  word  is  used  in  a  sense  entirely 
iliflferent  from  that  in  which  it  is  applied  to  the  executed  contracts  of  an  infant. 
In  the  latter  case  the  contract  is  binding,  until  it  is  avoided  by  some  act  in- 
dicating that  the  party  refuses  longer  to  be  bound  by  it.  In  the  former  case 
it  is  meant  merely  that  the  contract  is  capable  of  being  confirmed  or  avoiiled, 
though  it  is  invalid  until  it  has  been  ratified."     And  again,  in  Minock   v. 
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Shortridgd,  21  Mich.  304,  315,  Gravea,  J.,  remarks:  "The  executory  contract 
of  an  infant,  snch  as  a  promissory  note,  is  not  void  in  the  sense  of  l)eing  a 
nnllity,  because  it  may  be  confirmed,  but  it  has  no  binding  force  until  it  is 
confirmed.  Being  executory,  and  not  binding  until  confirmed,  it  is  said  to  be 
voidable;  but  as  thus  applied,  this  word  is  to  be  understood  in  a  sense  quite 
different  from  that  which  belongs  to  it  when  applied  to  the  executed  con- 
tract of  an  infant.  The  general  rule  is,  that  an  executed  contract  is  binding 
until  avoided  by  words  or  conduct  which  show  that  the  party  refuses  longer 
to  be  bound  by  it.  But  when  it  is  said  that  the  executory  contract  of  an  in- 
fant is  voidable,  the  idea  represented  ia,  that  the  contract  is  suscexnible  of 
confirmation  or  avoidance  by  the  promisor,  though  it  is  not  binding  until 
it  is  ratified."  This  is  a  senseless  and  erroneous  distinction.  Executory 
contracts  of  infants  are  no  more  invalid  than  executed  contracts.  Both  are 
binding  until  disaffirmed.  No  one  would  contend  that  infants'  executory 
contracts  could  be  disregarded  as  nullities  by  the  adult  contracting  parties, 
or  by  third  persons,  until  they  had  been  ratified;  yet  this  ia  precisely  what 
the  doctrine  leads  to.  It  may  be  that  a  ratification  will  result  from  less 
positive  acts  or  conduct  in  case  of  executed  contracts  than  in  case  of  execu- 
tory; but  this  does  not  prove  that  the  one  class  has  a  greater  binding  effect 
than  the  other. 

It  may  finally  be  observed  that  the  rules  concerning  the  binding  effect  of 
infants'  contracts  are,  in  general,  the  same  at  law  and  in  equity.  This  prop- 
osition is  well  expressed  by  Dorsey,  J.,  in  Brnwner  v.  Franklin,  4  Gill,  46.3, 
468,  as  follows:  "It  is  a  general  rule  and  well-settled  principle,  as  well  at 
law  as  in  equity,  that  no  person  under  the  age  of  twenty-one  years  is  compe- 
tent to  make  a  contract,  binding  upon  him,  unless  it  be  for  'necessaries.' 
No  executory  contract,  by  him  bona  fide  entered  into  during  his  minority, 
unless  confirmed  by  him  after  arriving  at  years  of  maturit}',  can  be  de- 
creed to  be  specifically  performed  by  a  court  of  equity,  or  enforced  in  a  court 
of  law.  Nor,  in  the  absence  of  such  confirmation,  when  pursuing  his  legal 
rights,  in  contravention  of  such  contract,  can  he  be  restrained  from  so  doing, 
by  a  court  of  equity  interposing  a  prohibition,  by  way  of  injunction."  It  ia 
true  that  certain  special  rules,  different  from  those  at  law,  are  enforced  by 
courts  of  equity,  as,  for  example,  compelling  infants  to  repay  money  advanced 
to  them  to  procure  necessarie:i,  and,  perhaps,  imposing  conditions  upon  them 
when  they  seek  the  aid  of  equity  for  relief;  but  the  general  rule  still  remains, 
that  their  contracts  have  no  more  but  the  same  binding  force  in  courts  of 
equity  as  in  courts  of  law. 

Statutory  Rkgulation.  —  It  has  already  been  said  that  persons  under  the 
age  of  twenty-one  are  sometimes  permitted  by  statute  to  enter  into  contracts 
to  which  nonage  is  no  defense.  Special  statutes  have  also  been  passed  relat- 
ing to  the  disaffirmance  and  ratification  of  contracts  by  infants,  and  concerning 
some  other  matters.  These  statutes,  and  the  cases  decided  under  them,  will 
be  found  (iiscussed  under  their  appropriate  heads.  There  are,  however,  some 
general  atatutes  and  some  decisions  which  require  a  separate  notice. 

It  has  been  held  that  a  statute  conferring  capacity  upon  married  women  to 
contract  generally  does  not  thereby  remove  the  disability  of  infancy:  fam- 
winya  v.  Everett,  82  Me.  260;  nor  can  a  statute  giving  validity  to  the  marriage 
settlements  of  minors  be  held  to  further  remove  the  disabilities  of  married 
infants  to  enter  into  contracts:  Burr  v.  IVilson,  18  Tex.  367,  374;  Hemp- 
bill,  C.  J.,  also  saying  (p.  376):  "The  general  power  of  making  contracts  ia 
not  expressly  or  impliedly  included  in  any  of  the  laws  conferring  rights  on 
married  infants;  and  consequently  they  have  the  right  to  avail  themselves 
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of  their  privHege,  when  any  such  contracts  are  attempted  to  be  enforced." 
Where  an  early  statute  of  Maryland  provided  that  the  orphans'  conrt  should 
have  the  power  to  appoint  guardians  to  infant  females  until  they  attained 
the  age  of  sixteen,  or  married,  when  the  guardianship  should  cease,  and  the 
property  delivered  up  to  the  wards  or  their  liusliands,  it  is  held  that  the  dis- 
abilities of  infancy  are  not  thereby  removed,  with  the  exception  that  a  female 
infant  on  attaining  the  age  of  sixteen  has  capacity  to  receive  from  her  guar- 
dian her  real  and  personal  estate.  She  cannot,  therefore,  under  the  age  of 
twenty-one,  make  a  binding  disposition  of  her  personal  property:  Davin  v. 
Jacquin,  5  Har.  &  J.  100;  nor  is  she  even  bound  by  a  settlement  with  or 
release  to  her  guardian:  Bowers's  Admx  v.  S/alf,  7  Har.  &  J.  S2;  Fridje  v.  State, 
3  Gill  &  J.  103;  20  Am.  Dec.  403.  Statutes  enabling  married  women  to  convey 
their  lands  and  release  their  claims  to  dower  in  the  lands  of  their  husbands, 
and  providing  the  manner  in  which  the  conveyances  shall  be  executed  like- 
wise, do  not  remove  the  disability  of  infancy:  See  post,  "Deeds  of  Infant 
Femes  Covert." 

The  legislation  in  England  concerning  infants'  contracts  has  been  radical 
and  really  extranrdinan  By  section  1  of  the  Infants'  Relief  Act,  1874,  37  and 
38  Victoria,  uliapter62,  it  is  enacted  that  "all  contracts,  whether  by  specialty 
or  by  simple  contract,  hence i or th  entered  into  by  infants  for  the  repayment  of 
money  lent  or  to  be  lent,  or  for  gooJs  supplied  (other  than  contracts  for  neces- 
saries), and  all  accounts  stated  with  infants,  shall  be  absolutely  void;  provided 
always,  that  this  enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may,  by  any  existing  or  future  statute,  or  by  the  rules  of  common  law 
or  equity,  enter,  except  such  as  now  by  law  are  voidable";  and  by  the  second 
section:  "No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new  consideration  for 
such  promise  or  ratification  after  full  age."  There  is  no  room  for  question 
that  all  contracts  of  infants  falling  within  the  provisions  of  this  statute  are 
mere  nullities,  and  good  for  no  purpose. 

The  Civil  Code  of  California  contains  several  sections  on  this  subject,  which, 
aa  amended,  exhibit  a  minimum  acquaintance  with  the  general  law  and  a 
maxinmm  obscurity  of  thought.  The  sections  certainly  have  not  the  "  pride 
of  ancestry,"  and  we  will  venture  to  predict  that  in  an  intelligent  commu- 
nity they  have  not  the  "hope  of  posterity."  Tlie  principal  sections  are  as  fol- 
lows: Sec.  33.  "A  minor  cannot  give  a  delegation  of  power,  nor,  under  the 
age  of  eighteen,  make  a  contract  relating  to  real  property,  or  any  interest 
therein,  or  relating  to  any  personal  property  not  in  his  immediate  possession 
or  control."  Sec.  34.  "A  minor  may  make  any  other  contract  than  as  above 
specified,  in  the  same  manner  as  an  adult,  subject  only  to  his  power  of  dis- 
affirmance under  the  provisions  of  this  title,  and  subject  to  the  provisions  of 
the  titles  on  marriage,  ami  on  master  and  servant."  Sec.  35.  "In  all  caseti 
other  than  those  specified  in  sections  30  and  37  [sections  concerning  contracts 
for  necessaries,  and  obligations  entered  into  undsi  the  express  authority  or 
direction  of  statutes],  the  contract  of  a  minor,  if  made  whilst  he  is  under 
the  age  of  eighteen,  may  be  disaffirmed  by  the  minor  himself,  either  before 
his  majority  or  within  a  reasonable  time  afterwards;  or  in  case  of  his  death 
within  that  period,  by  his  heirs  or  personal  representatives;  and  if  the  con- 
tj-act  be  made  by  the  minor  whilst  he  is  over  the  age  of  eighteen,  it  may  be 
disaffirmed  in  like  manner  upon  restoring  the  consideration  to  the  party  rrom 
whom  it  was  received,  or  paying  its  equivalent."     Sections  15,  16,  and  17  of 
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the  Civil  Code  of  Dakota  are  the  same  in  language  as  the  foregoing  sections 
of  the  Civil  Code  of  California,  except  that  instead  of  the  words  "or  within 
a  reasonable  time  afterwards,"  in  section  35  of  the  California  code,  section 
17  of  the  Dakota  code  reads,  "or  within  one  year's  time  afterwards,"  and 
adds  to  the  section,  "with  interest."  It  should  be  remarked  that  both  ia 
California  and  Dakota  males  attain  their  majority  at  twenty-one  years,  and 
females  at  eighteen  years. 

The  result  of  this  half-way  legislation  seems  to  be  that  any  appointment 
of  an  agent  by  a  minor  during  his  or  her  entire  minority  is  absolutely  void, 
and  consequently  any  contract  made  by  such  a^ent  in  pursuance  of  his  ap- 
pointment is  absolutely  void:  See  Wamhole  v.  Foote,  2  Dak.  1.  Furthermore, 
leaving  out  of  consideration  such  contracts  as  are  expressly  made  binding, 
any  contract  whatever  made  by  a  female  minor  during  her  whole  minority, 
and  by  a  male  minor  under  the  age  of  eighteen,  relating  to  real  property,  is 
absolutely  void.  All  purchases,  sales,  and  leases  of  real  property  by  and  to 
such  minors  are  consequently  void.  Again,  any  contract  made  by  such 
minors,  relating  to  any  personal  property  not  in  his  or  her  immediate  posses- 
sion or  control,  is  also  void.  It  seems  that  the  contract  of  a  male  minor 
above  the  age  of  eighteen,  relating  to  real  property,  is  simply  voidable; 
also,  that  the  contract  of  a  female  minor  or  of  a  nialb  minor  under  the  age  of 
eighteen,  relating  to  personal  property  in  his  immediate  possession  or  con- 
trol, is  likewise  only  voidable;  also,  that  the  contract  of  a  male  minor 
above  the  age  of  eighteen,  relating  to  personal  property,  whether  in  his  im- 
mediate possession  or  control,  or  not,  is  voidable;  also,  all  other  contracts, 
not  relating  to  real  or  personal  property,  entered  into  by  male  or  female 
minors  of  any  age,  are  simply  voidable.  The  provision  concerning  disaffirm- 
ance will  be  noticed  hereafter,  under  the  appropriate  head.  These  distinc- 
tions made  by  the  codifiers  are  perfectly  senseless.  It  is  difficult  to 
appreciate  the  reason  why  it  should  be  provided  that  if  a  female  minor  or  a 
male  minor  under  the  age  of  eighteen  owns  personal  property,  she  or  he  may 
make  a  voidable  sale  of  it,  if  it  be  in  her  or  his  immediate  possession  or  con- 
trol, while  if  the  property  be  not  in  such  possession  or  control,  the  sale 
should  be  void;  or  why  the  purchase  by  such  minor  of  personal  property 
not  in  her  or  his  immediate  possession  or  control,  or  as  would  be  usually  the 
«ase,  in  the  possession  or  control  of  the  seller,  should  be  absolutely  void, 
while  if  such  minor  have  possession  of  the  property  as  a  bailee  for  any  pur- 
pose, the  purchase  be  merely  voidable. 

In  Georgia,  it  is  provided  that  "the  contracts  of  an  infant  under  twenty- 
one  years  of  age  are  void,  except  for  necessaries;  and  for  necessaries  they  are 
not  valid  unless  the  party  furnishing  them  proves  that  the  parent  or  guar- 
dian fails  or  refuses  to  supply  sufficient  necessaries  for  the  infant.  If,  how- 
over,  the  infant  receives  property  or  otlier  valuable  consideration,  and  after 
arrival  at  age,  retains  possession  of  such  proj^erty,  or  enjoys  the  proceeds  of 
«uch  valuable  consideration,  such  a  ratification  of  the  contract  shall  bind 
him  ":  Code  1882,  sec.  2731.  It  is  plain,  both  from  this  section  in  itself,  and 
other  sections  connected  with  it,  that  although  the  legislature  has  used  the 
word  "void,"  what  it  really  meant  was  "voidable";  for  avoid  contract  is 
not  subject  to  ratification.     Compare  Shuford  v.  Alexander,  74  Ga.  293. 

An  early  statute  of  Connecticut  enacted  "that  no  person  under  the  gov- 
ornment  of  a  parent,  guardian,  or  master  shall  be  capable  to  make  any  con- 
tract or  bargain  which  in  the  law  shall  be  accounted  valid,  unless  the  said 
person  be  authorized  or  allowed  so  to  contract  or  bargain  by  his  or  her 
parent^  guardian,  or  master,  in  which  case  sjach  parent,  guardian,  or  master 
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■hall  bo  bound  thereb}'."  Under  this  statute  it  was  held  that  a  con- 
tract made  by  an  infant  who  was  under  the  care  of  a  parent  and  gnardiaa 
was  absolutely  void,  and  consequently  could  not  be  made  valid  by  a  ratifi- 
cation by  the  infant  after  he  came  of  age:  Alsop  v.  Todd,  2  Root,  105, 
109.  In  other  cases,  however,  it  was  held  that  the  contracts  of  an  infant 
under  the  government  of  a  parent,  guardian,  or  master,  if  against  his  inter- 
est, were  void,  and  incapable  of  ratification,  whileh  is  contracts  with  a  sem- 
blance of  advantage  were  voidable  only:  Rogers  v.  Hurd,  4  Day,  57;  4  Am. 
Dec.  182;  Maples  v.  WiglUman,  4  Conn.  376;  10  Am.  Dec.  149.  In  reaching 
these  conclusions,  no  stress  seems  to  be  placed  on  the  fact  whether  the  par- 
ent, guardian,  or  master  authorized  the  infant  to  contract,  except  for  the 
purpose  of  holding  the  parent,  etc.,  liable.  If  the  infant  be  not  under  the 
government  of  a  parent,  guardian,  or  master,  his  contracts,  at  least  those 
which  have  a  semblance  of  benefit,  are  voidable  only:  Larence  v.  Oardner, 
I  Root,  477;  Kline  v.  Beebe,  6  Conn.  49^.  Furthermore,  it  is  held  that  an- 
infant,  to  be  incapacitated  from  contracting  under  the  statute,  must  be  un- 
der the  legal  and  actual  government  of  his  parent,  guardian,  or  mastert 
Kline  v.  Beebe,  6  Conn.  494. 

Particular  Co^TRAcrs  of  Infants.  —  The  application  of  the  foregoing 
general  principles  aa  to  the  binding  effect  of  infants'  contracts  to  the  princi- 
pal kinds  of  contracts  will  now  be  considei-ed.  It  might  be  observed  that 
while  many  of  the  cases  discussing  questions  of  disaffirmance  and  ratifica- 
tion of  their  contracts  by  infants  may  not  expressly  state  that  the  contracts 
are  voidable,  as  distinguished  from  void,  yet  the  proposition  is  necessarily 
assumed,  and  the  cases  are  really  authorities  to  that  effect. 

Deeds  of  Conveyance.  —  An  infant's  deed  of  conveyance,  whether  it  be 
a  feoffment,  a  deed  operating  under  the  statute  of  uses,  or  a  statutory  grant, 
it  is  well  settled,  is  voidably  only,  and  not  void:    Whittinghams  Case,  8  Coke, 

42  b;  Zourh  v.  Parsons,  3  Burr.  1794;  v.  Handcock,  17  Ves.  383;  Allen 

V.  Allen,  2  Dru.  &  War.  307,  338;  Tucker  v.  Mordand,  10  Pet  59,  70,  71;  1 
Am.  Lead.  Cas.  *224,  *228,  "229;  Irvine  v.  Ii-vine,  9  Wall.  617;  Freeman  v. 
Bradford,  5  Port.  270;  Manning  v.  Johnson,  26  Ala.  446;  62  Am.  Dec.  732; 
Hastings  v.  Dollarhide,  24  Cal.  195;  Rogers  v.  Hurd,  4  Day,  57;  4  Am.  Dec. 
182;  Kline  v.  Beebe,  G  Conn.  494;  Wallace's  Lessee  v.  Lewis,  4  Harr.  (Del.)  75; 
(Jole  v.  Pennoyer,  14  111.  158;  Doe  ex  dem.  Moore  v,  Ahernatluj,  7  Blackf.  442; 
Hartnian  v.  Kendall,  4  Ind.  403,  404;  Pitcher  v.  Lay  cock,  7  ind.  398;  Babcock 
V.  Doe  ex  dem.  Bowman,  8  Ind.  110;  Johnson  v.  Rockwell,  12  Ind.  76;  Law  v. 
Long,  41  lud.  586;  Scranton  v.  Stewart,  52  Ind.  OS;  Keil  v.  Healey,  84  111.  104;. 
25  Am.  Rep.  434;  TuniiTon  v.  Chamblin,  88  111.  378;  Jenkins  v.  Jenkins,  12: 
Iowa,  195;  Oreen  v.  Wilding,  59  Iowa,  679;  44  Am.  Rep.  696;  Philips  v. 
Green,  3  A.  K.  Marsh.  7;  13  Am.  Dec.  124;  5  T.  B.  Mon.  344;  Breckenridge's 
Heirs  v.  Ormshy,  1  J.  J.  Marsh.  236,  243;  19  Am.  Dec.  71,  77;  Vallanding- 
ham  V.  Johmon,  85  Ky.  288;  Hoffert  v.  Miller,  86  Ky.  572;  Webb  v.  Hall,  35- 
Me.  336,  3.38;  Daiis  v.  Dudley.,  70  Me.  236;  35  Am.  Rep.  318,  319;  Keys 
Leasee  v.  Davis,  1  Md.  42;  Ridgeley  v.  Crundall,  4  Md.  435;  Kendall  v.  Law- 
rence, 22  Pick.  540;  Allen  v.  Poole,  54  Miss.  3_'3,  330;  Ferguson  v.  Bell's 
Adm'r,  17  Mo.  347,  351;  Youse  v.  J^orconvt,  12  Mo.  549;  51  Am.  Dec.  175; 
Jackson  ex  dem.  Wallace  v.  Carpenter,  11  Johns.  539;  Bool  v.  Mix,  17  Wend. 
119;  31  Am.  Dec.  285;  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635,  affirming  1 
Edw.  Ch.  301;  Oillett  v.  Stanley,  1  Hill,  121;  Van  Noslrand  v.  Wright,  Hill 
A  D.  Sup.  260;  Dominick  v.  Michael,  4  Sand.  374,  418;  Voorhies  v.  Voorhies,  24 
Barb.  150,  152;  Mcllvaine  v.  Kadel,  .30  How.  Pr.  193;  3  Rob.  (N.  Y.)  429;  Drake'» 
Leuee  v.  Bamaay,  5  Ohio,  251,  253;  IhUy  v.  Padgett,  27  S.  C.  300;    Wliite  v. 
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Flora,  2  Over.  426,  431;  Wheaton  v.  Eist,  6  Yerg.  41;  26  Am.  Dec.  251; 
Scott  V.  Buchanan,  11  Humph.  468;  Cummings  v.  Powell,  8  Tex.  80;  Bigolaw 
V.  Kinney,  3  Vt.  353,  358;  21  Am.  Dec.  689,  590;  Bedinger  v.  Wharton,  27 
Gratt.  857;  Wilson  v.  Branch,  77  Va.  65,  70;  46  Am.  Rep.  709,  712;  Bircliv. 
Linton,  78  Va.  584;  49  Am.  Rep.  381,  38.';  Oille^pie  v,  Ballei/,  1-2  VV.  Va.  70; 
29  Am.  Rep.  445,  446.  He  may,  therefore,  ratify  or  disatiirm  the  deed  at 
his  majority,  at  his  pleasure.  This  is  so  by  statute  in  Georgia:  Code  1882, 
Bee.  2694;  Nathans  v.  Arkmight,  66  Ga.  179. 

The  cases,  it  will  be  seen,  are  quite  unanimous  in  support  of  the  rule;  yet 
they  differ,  as  has  been  already  seen,  in  the  reasons  which  they  assign. 
Many  of  the  cases,  especially  the  older  ones,  apply  the  criterion  of  Perkins, 
that  the  particular  deed  under  consideration  took  efiFect  by  the  delivery  of 
the  infant's  own  hand;  and  others  apply  the  criterion  of  Lord  Chief  Justice 
Eyre,  that  the  deed  did  not  appear  to  be  to  the  prejudice  of  the  infant;  and 
in  still  others,  both  criterions  are  adopted.  The  result  might  have  been 
otherwise  if  the  deed  were  executed  by  an  agent  appointed  by  the  infant: 
See  Doe  ex  dem.  Thomas  v.  Roberts,  16  Mees.  &  W.  778,  78 K;  Philpot  v. 
Bingham,  55  Ala.  435;  Wambole  v.  Foote,  2  Dak.  1;  Lawrence's  Lessee  v. 
McArter,  10  Oliio,  37;  but  see  Cummings  v.  Powell,  8  Tex.  80,  88,  per  Hemp- 
hill, C.  J.;  Ferguson  v.  Houston  etc.  li'y,  73  Tex.  347;  and  see  post,  "Delega- 
tion of  Authority  ";  or  if  it  were  a  deed  of  gift:  Stvafford  v.  Ferguson,  3  Lea, 
292;  31  Am.  Rep.  639;  but  see  Slaughter  v.  Cunningham,  24  Ala.  260;  60  Am. 
Dec.  463;  and  see  post,  "Gifts."  It  is  doubtful,  however,  whether  any  well- 
considered  case  at  the  present  day  would  adopt  these  distinctions;  but  that  ail 
deeds  of  infants  would  be  held  to  be  voidable  only,  and  not  void,  without 
regard  to  the  question  whether  they  were  executed  by  the  grantors  person- 
ally or  by  their  agents,  or  whether  they  were  executed  with  or  without  con- 
sideration. 

The  effect  of  the  deed  should  not  be  m»:sunderstood.  Being  simply  void- 
able, the  deed  operates  to  transmit  the  title,  which  continues  in  the  grantee, 
or  those  who  claim  under  him,  unless  divested  by  some  act  of  the  grantor: 
Irvine  v.  h-vine,  9  Wall.  617;  Law  v.  Long,  41  Ind.  586;  Phillips  v.  Oreen,  5 
T.  B.  Mon.  344;  Van  Nostrand  v.  Wright,  Hill  &  D.  Sup.  260;  Brakes  Lessee  v. 
Ramsay,  6  Ohio,  251,  253;  Ihley  v.  Padgett,  27  S.  C.  300,  302;  White  v.  Flora, 
2  Over.  426,  431;  Matherson  v.  Davis,  2  Cold.  443,  451.  And  hence  it  has  beea 
held  that  the  grantee  who  takes  possession  of  the  premises  under  the  deed  does 
so  rightfully,  and  consequently  the  grantor  is  not  at  liberty  to  treat  him  as 
a  trespasser,  until,  by  avoiding  the  deed,  he  places  him  in  that  position;  and 
speaking  of  the  old  action  of  ejectment,  the  court  saying:  "The  action  of 
ejectment  necessarily  supposes  the  defendant  to  be  a  trespasser,  and  we  are 
of  the  opinion  that  it  cannot  be  maintained  in  a  case  like  the  present  without 
a  previous  act  on  the  part  of  the  plaintiff's  lessor,  avoiding  the  deed  made  by 
him  while  an  infant,  and  under  which  the  defendant  is  in  possession":  Wal- 
lace's Lessee  v.  Leiois,  4  Harr.  (Del.)  75;  bat  see  post,  "  Disaffirmance  by  Suit." 
The  operation  of  the  deed  was  well  stated  by  Lane,  J.,  in  Drake's  Lessee  v.  Ram' 
aay,  5  Ohio,  251,  253:  "To  us  it  appears  that  the  word  'voidable,'  ex  vi  ter- 
mini,  shows  that  such  a  deed  transmits  the  title;  and  that  after  vesting,  it 
continues  in  the  grantee  until  divested  by  some  act  of  the  maker  of  the  ileed  "; 
and  in  Ihley  v.  Padgett,  27  S.  C.  300,  302,  McGowan,  J.,  says:  "  B>om  its  very 
nature,  a  thing  only  voidable  needs  no  positive  confirmation,  but  stands  good 
until  impeached  by  a  proper  party.  In  the  tirst  instance,  confirniation  has 
no  proper  application  to  it;  but  when  there  is  an  effort  to  avoid  the  act,  it 
becomes  important  to  inquire  whether  there  has  been  confirmation;  for  if  so^ 
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tihe  matter  has  passed  beyond  the  control  of  the  party,  and  is  no  longer 
Toidable." 

Under  the  theory  that  the  appointment  of  an  agent  by  an  infant  is  void,  it 
has  been  asserted  that  a  deed  executed  on  behalf  of  an  infant,  pursuant  to  an 
authority  conferred  by  him  for  that  purpose  is  void,  and  not  merely  voidable: 
Lawrence's  Lennee  v.  McArter,  10  Ohio,  37;  Phitpot  v.  liinjham,  55  Ala.  435. 
But  the  better  view  is  to  the  contrary:  Cummvujs  v.  Poivell,  8  Tex.  80,  88; 
Fergusonv.  Houston  etc.  li'y,  73  Tex.  344,  347;  post,  "Pelegation  of  Authority." 

It  may  be  here  observed  that  there  are  some  deeds  of  infants  which  are  not 
even  voidable,  but  on  the  contrary,  cannot  be  attacked  for  nonage.  In  the 
language  of  the  supreme  court  of  the  United  States,  "They  are  those  in 
which  the  infant,  by  making  the  conveyance,  does  only  what  the  law  would 
have  compelled  him  to  do":  fj-vine  v.  Irvine,  9  Wall.  617,  626.  In  fact,  Zotich 
V,  Parsons,  3  Burr.  1794,  was  really  such  a  case,  and  Lord  Mansfield  cites 
Co.  Lit.  172  a,  to  the  effect  that,  "  geuerally,  whatsoever  an  infant  is  bound 
to  do  by  law,  the  same  shall  bind  him,  albeit  he  doth  it  without  suit  of  law." 
This  proposition  is  fully  discussed  and  illustrated  post,  "  Acts  Which  Infant 
would  have  been  Compelled  by  Law  to  do." 

But  an  infant  is  not  estopped  from  disaffirming  his  deed,  and  maintaining 
an  action  to  recover  the  land  conveyed,  by  the  mere  fact  that  when  the  deed 
was  executed  he  appeared  and  was  believed  by  the  grantee  to  be  an  adult: 
Buchanan  v.  Hubhard,  96  Ind.  1.  Nor  even  w^uld  he  be  estopped  at  law  by 
a  false  declaration  at  the  time  he  made  the  deed  or  a  recital  in  the  deed  that 
he  was  of  full  age:  See  Wieland  v.  Kobick,  110  111.  16;  51  Am.  Rep.  676.  But 
it  might  be  otherwise  in  equity:  Ferguson  v.  Bobo,  54  Miss.  121;  Sckmitheimer 
V,  Eiseman,  7  Bush,  298;  compare  Sims  v.  Everhardt,  102  U.  S.  300;  Watson 
V.  Billings,  38  Ark.  278;  42  Am.  Rep.  1 ;  Vallandingham  v.  Johnson,  85  Ky. 
288.  See  further  on  this  question,  infra,  "  Infant's  Concealment  or  Misrepre- 
sentation as  to  Age." 

An  infant's  deed  to  secure  the  repayment  of  money  advanced  for  necessa- 
ries is  voidable:  Martin  v.  Oale,  L.  R.  4  Ch.  D.  428;  and  see  Askey  v.  WU- 
liams,  74  Tex.  294;  but  compare  Cooper  v.  State,  37  Ark.  421. 

A  deed  takes  effect  from  delivery.  Therefore,  where  a  married  woman, 
while  an  infant,  signed  and  acknowledged,  with  her  husband,  a  deed  of  her 
lands,  and  authorized  him  to  deliver  it,  and  he  delivered  it  with  her  consent 
after  she  became  adult,  it  was  held  that  such  deed  could  not  be  avoided  by 
her  on  account  of  infancy:  Sims  v.  Smith,  99  Ind,  469;  50  Am.  Rep.  99. 

Deeds  of  Intant  Femes  Covert.  —  Where  a  married  woman,  who  is  also 
an  infant,  executes  a  deed  conveying  her  own  realty  or  relinquishing  her  right 
of  dower  in  the  lands  of  her  husband,  in  conformity  with  a  statute  which  pro- 
vides that  married  women  may  convey  their  lands  or  release  their  claims  to 
dower  by  deeds  executed  according  to  certain  formalities,  or  in  a  prescribed 
manner,  the  question  has  been,  not  so  much  whether  her  deed  is  void  because 
of  her  nonage,  but  whether  it  is  not  valid  under  the  statute,  notwithstanding 
her  infancy.  It  is  well  settled,  however,  that  marriage  does  not  emancipate 
a  person  under  age  from  the  condition  of  infancy,  and  that  the  statute  simply 
removes  the  disability  of  coverture.  Hence  a  deed  executed  by  an  infant 
Jeme  covert  pursuant  to  the  statutory  requirements  stands  on  precisely  the 
same  footing  as  a  deed  executed  by  an  infant  feme  sole.  In  other  words,  the 
deed  is  not  binding,  nor  is  it  void;  but  it  is  voidable:  Greenwood  v.  Coleman, 
84  Ala.  150;  Sc/iaffer  v.  Lavretta,  57  Ala.  14;  Harrod  v.  Myers,  21  Ark.  592; 
76  Am.  Dec.  409;  Watsm  v.  Billings,  38  Ark.  278;  42  Am.  Rep.  1;  Harttnan 
T.  Kendall^  4  Ind.  403,  404;  Law  v.  Long,  41  Ind.  586;  Scranton  v.  Stewart,  59 
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Ind.  68;  Hoyt  v.  Swar,  53  III.  134;  Philips  v.  Oreen,  3  A.  K.  Marsh.  7;  13 
Am.  Dec.  124;  Prewitv.  Graves,  5  J.  J.  Marsh.  114,  120;  Oldhnm  v.  Sale,  1 
B.  Mon.  76,  77;  Webby.  Hall,  35  Me.  336;  Walsh  v.  Young,  110  Mass.  396; 
Sanford  v.  McLean,  3  Paige,  117;  23  Am.  Dec.  773;  Bool  v.  Mix,  17  Wend. 
119;  31  Am.  Dec.  285;  Cunningham  v.  Knight,  1  Barb.  399;  Mcllvaine  v.  Kadel, 
30  How.  Pr.  193;  3  Rob.  (N.  Y.)  429;  Ej>-ps  v.  Flouxrs,  101  N.  C.  158;  ^u^/Z/ej 
V.  Watson,  10  Ohio,  127;  McMorris  v.  Webb,  17  S.  C.  558;  43  Am.  Rep.  629; 
Scott  V.  Buclianan,  11  Humph.  468;  Matherson  v.  Dav'is,  2  Cold.  443,  451; 
Burr  V.  Wilson,  18  Tex.  367,  375.  The  same  rule  applies  to  a  mortgage  of  her 
estate,  executed  by  an  infant  married  woman:  Magee  v.  Welsh,  18  Cal.  155; 
Dixon  V.  Merritt,  21  Minn.  196;  Losey  v.  Bond,  94  Ind.  67. 

"  It  ia  inconceivable,"  says  the  comrt  in  Greenwood  v.  Coleman,  34  Ala.  150, 
"  that  it  was  designed  to  confer  apon  her,  when  under  coverture,  an  author- 
ity to  contract  which  did  not  pertain  to  lier  if  sole  and  unmarried,  and  to  dis- 
pense with  the  disability  of  infancy."  In  Sanford  v.  McLean,  3  Paige,  117, 
121,  23  Am.  Dec.  773,  775,  Chancellor  Walworth  uses  the  following  language: ' 
"Tlie  statute  which  makes  valid  the  deed  of  &feme  covert  when  executed  with 
her  husband,  and  acknowledged  by  her  on  a  private  examination,  was  never 
intended  to  sanction  or  validate  a  conveyance  by  an  infant  wife.  There  is  a 
plain  and  obvious  distinction  between  the  disability  of  coverture  and  that  of 
infancy.  The  first  arises  from  a  supposed  want  of  will,  ou  account  of  the 
legal  power  and  coercion  which  the  husband  may  exercise  over  tlie  volition 
of  the  wife.  This  disability  is  removed  by  the  private  examination  of  the 
wife  in  the  absence  of  her  husband,  by  which  it  is  legally  ascertained  that 
such  power  and  coercion  have  not  been  exercised  in  that  particular  case.  Biic 
the  disability  of  infancy  arises  from  the  supposed  want  of  capacity  and  judg- 
ment in  the  infant  to  contract  understandingly."  Again,  Buskirk,  C.  J., 
says,  in  Scranton  v.  Stewart,  52  Ind.  68,  91:  "The  infancy  of  the  plaintiff 
presents  a  distinct  question  from  that  of  her  coverture.  Each  disability  must 
be  considered  by  itself,  and  neither  can  derive  any  additional  force  from  being 
coupled  with  the  other.  Under  our  statute,  a  _/emc  covert  cannot  convey  her 
lands  unless  her  husband  joins  with  her  in  the  deed,  and  unless  the  deed  is 
executed  in  the  mode  prescribed  by  the  statute;  and  when  a  deed  is  thus 
executed,  the  disability  of  coverture  is  removed,  and  that  of  infancy  alone 
remains.  The  deed  of  a  married  woman  is  void  when  the  statutory  require- 
ments are  not  complied  with.  The  deed  of  an  infant,  whether  married  or 
unmarried,  is  not  void,  but  voidable  merely." 

In  Sheiynan  v.  Garfield,  1  Denio,  329,  where  an  infant  femt  covert  joined 
with  her  husband  in  a  conveyance  of  his  lands,  purporting  to  release  her 
dower  therein,  it  was  held  that  her  conveyance  was  void,  she  having  no  estate 
in  the  lands,  and  that,  having  survived  her  husband,  she  could  maintain  an 
action  to  recover  her  dower,  notwithstanding  her  conveyance;  the  court  say- 
ing: "Here  the  land  belonged  to  the  plaintiff's  husband,  and  she  had  no 
estate  or  interest  in  it,  but  only  a  capacity  to  be  endowed  in  the  event  she 
should  survive  him.  There  was  nothing  upon  which  the  deed  could  operate. 
It  was  therefore  merely  void,  and  required  no  act  on  her  part  to  disaffirm  it." 
It  is  thus  plain  that  this  questionable  decision  was  made  to  rest  on  other 
grounds  than  nonage.  In  an  earlier  case  in  the  same  state,  also  involving  a 
release  of  dower  by  an  infant  feme  covert,  it  was  said  that  the  deed  was  void 
for  infancy;  but  what  the  chancellor  must  have  meant  was,  that  it  was  void- 
able; at  least  it  was  unnecessary  to  hold  that  it  was  anything  more  than 
voidable,  since  the  question  was  simply  as  to  the  right  of  the  infant  to  dis- 
affirm the  deed  and  recover  her  dower  in  the  lauds:  Sanford  v.  McLean,  3 
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Paige,  117;  23  Am.  Dec.  773.  In  Schroder  v.  Decker,  9  Pa.  St.  14,  49  Am.  Dec. 
638,  the  bad  report  of  a  case  shows  that  the  deed  of  a  feme  covert  executed 
and  acknowledged  by  her  while  an  infant,  but  dated  after  she  attained  full 
age,  is  "absolutely  void,"  that  is,  may  be  avoided  by  her.  It  is  impossible 
to  tell  whether  the  deed  was  post-dated  at  the  time  it  was  executcl,  or  a 
blank  left  for  the  insertion  of  the  date,  which  was  afterwards  filled  in;  pre- 
sumably it  was  the  latter.     It  is,  «f  course,  idle  to  comment  on  such  a  case. 

The  deed  of  an  infant /emc  cow7-<  has  the  same  effect,  when  executed  ac- 
cording to  the  requirements  of  the  statute,  as  the  deed  of  an  unmarried  in- 
fant. In  other  words,  it  operates  to  vest  the  title  in  her  t;rantee,  or  to 
relinquish  her  right  of  dower,  as  the  case  may  be,  subject  to  her  affirmance 
or  disaffirmance  on  arriving  at  full  age:  Matlivrson  v.  Davis,  2  Cold.  443,  451; 
Lawv.  Long,  41  Ind.  586. 

In  Minnesota,  by  1  General  Statutes,  1888,  chapter 40,  section  2,  "a husband 
and  wife  may  convey  any  real  estate  by  their  duly  authorized  agent  or  attor- 
*ney,  and  may  by  their  joint  deed  convey  the  real  estate  of  the  wife  in  like  man- 
ner as  she  might  do  by  her  separate  deed  if  she  w^as  unmarried;  nor  shall  the 
minority  of  the  wifeinanycase  affect  the  validity  of  such  deed."  In  1843,  1861, 
and  1866,  statutes  \vei"e  passed  in  Indiana  which  have  been  reproduced  in  2  Re- 
vised Statutes,  1888,  sections  2939,  2940,  2943,  providing  for  the  joinder  of 
married  women  under  the  age  of  twenty-one  years,  v,  ith  their  husbands,  in 
conveyances  of  the  real  estate  of  the  latter.  The  first  of  these  statutes  pro- 
vided that  "any  married  woman  over  the  age  of  eighteen  years  and  under  the 
age  of  twenty-one  years  may  release  and  relinquish  her  right  in  any  lands  of 
hei  husband,  sold  and  conveyed  by  him,  by  executing  and  acknowledging 
the  execution  of  such  conveyance  as  proviiled  in  the  last  preceding  section, 
if  the  father  or  guardian  of  such  married  woman  shall  declare  before  the 
officer  taking  such  acknowledgment  that  he  believes  that  such  release  and 
relinquishment  of  dower  is  for  the  benefit  of  *uch  married  woman,  and  that 
it  would  be  prejudicial  to  her  and  her  husband  to  be  prevented  from  dis- 
posing of  the  lands  thus  conveyed."  Under  this  statute  it  was  held  that  a 
married  woman  under  the  age  of  eighteen  years  could  not,  either  witii  or 
without  the  consent  of  her  father  or  guardian,  release  or  relinquish  her  dower 
in  the  lands  of  her  husband.  The  father  or  guardian  had  no  power  to  give 
his  consent,  unless  she  was  over  eighteen  and  under  twenty-one  years  of  age: 
Law  v.  Long,  41  Ind.  586.  It  was  also  held,  in  a  suit  against  a  husband  and 
wife  to  foreclose  a  mortgage  executed  by  them  in  1872,  that  an  aubWoi  by 
the  wife  that  when  she  executed  the  mortgage  she  was  an  infant,  without 
alleging  that  the  land  was  her  separate  property,  or  thai  her  husband  was  an 
infant,  was  bad  on  demurrer,  since  under  tlie  statute  of  1866  it;  was  compe- 
tent for  an  infant  wife  of  an  adult  nusbanil  to  join  with  him  in  the  convey- 
ance of  his  real  estate:  Bakes  v,  Oiilerl,  93  Ind.  70. 

Executory  CoNXRACrs  to  Sell  Real  Property.  —  An  infant's  contract 
to  sell  and  convey  his  real  estate  is  not  void,  but  only  voidable,  and  is  there- 
fore subject  to  his  affirmance  or  disaffirmance:  Mustard  v.  WohlforiVs  Heirs, 
15  Gratt.  329;  76  Am.  Dec.  209.  The  infant  may  repudiate  the  contract,  and 
recover  back  the  money  paid  thereunder;  and  in  such  an  action  the  vendor 
will  not  be  entitled  to  deduct  from  the  amount  of  the  deposit  sued  for  the 
expense  of  advertising  and  selling  the  property  again,  brought  about  by  the 
plaintiff's  rescission  of  the  contract:  Shurt.kff  v.  Millard,  12  R.  I.  272;  34 
Am.  Rep.  640;  and  see  post,  "Infant's  Right  to  Recover  back  Money  Paid  by 
Him  on  Disaffirmance  of  Contract."  If  his  vendee  is  in  possession  of  the  land 
contracted  to  be  conveyed,  he  may  maintain  ejectment,  it  is  held,  without 
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giving  notice  of  his  disaffirmance  of  the  contract,  tlie  action  itself  being  a 
sufficient  disaffirmance:  Clark  v.  Tate,  7  Mont.  171.  Nor  will  a  court  of 
equity  restrain  his  proceedings  at  law  to  recover  the  lands  in  the  possession 
of  the  vendee,  bis  contract  being  no  more  binding  on  him  in  equity  than  at 
law:  Brawiier  v.  Franklin,  4  Gill,  463.  Of  course,  iufa  icy  is  a  good  defense 
to  an  action  against  a  vendor  to  recover  damages  for  his  failure  to  perforcii 
his  contract:  Yeager  v.  Knii/ht,  60  Miss.  730.  The  contract  to  sell  and  convey 
not  being  void,  but  voidable  only,  his  vendee  who  enters  into  j)ossession  of 
the  land  under  the  contract  cannot  be  regarded  as  a  trespasser,  and  therefore, 
upon  the  dicsaffirmance  of  the  contract  by  the  infant  after  arriving  at  full 
age,  an  action  of  indehitatua  a$>iumpslt  for  use  and  occupation  may  bff  main- 
tained against  the  vendee;  and  it  is  held,  the  action  being  equitable  in  its 
nature,  the  vendee  might  recoup  for  valuable  improvements  erected  by  him 
in  good  faith  upon  the  land:  Weaver  v.  Jones,  24  Ala.  420. 

The  contract  is  none  the  less  voidable  because  it  is  in  the  form  of  a  bond 
for  title  with  a  penalty:  Mustard  v.  Woldford's  Heirs,  15  Gratt.  329;  76  Am. 
Dec.  209;  Weaver  v.  Jones,  24  Ala.  420;  Bozeman  v.  Broiommj.  31  Ark.  364. 
According  to  the  theory  of  Keane  v.  Boycolt,  2  H.  Black.  511,  514,  such  aeon- 
tract  would  be  necessarily  prejudicial  to  the  infant,  and  would  consequently 
be  void;  but  Moncure,  J.,  in  Mu.slnrd  v.  Woldford's  Heirs,  15  Gratt.  329,  7t> 
Am.  Dec.  209,  says  that  "  the  penalty  of  the  bond  is  a  mere  matter  of  form, 
the  substance  of  the  contract  being  the  condition";  and  Chilton,  C.  J.,  in 
Weaver  v.  Jones,  2'^  Ala.  420,  affirms  that  "the  better  opinion,  as  maintained 
by  the  modern  decisions,  is,  that  an  infant's  contracts  are  none  of  them  (witlv 
perhaps  one  exception)  absolutely  void  by  reason  of  nonage."  See  also,  po«^ 
••Bonds." 

Under  the  theory,  however,  that  the  appointment  of  an  agent  by  an  infant 
is  absolutely  void,  it  has  been  held  that  a  bond  for  title  executed  by  an 
agent  of  an  infant  was  void,  and  consequently  could  not  be  ratified  by  hiiu 
after  attaining  majority:  Trueblood  v.  Trueblood,  8  Ind.  195;  65  Am.  Dec. 
756;  and  see  Pyle  v.  Cravens,  4  Litt.  17;  but  see  the  view  that  an  infant's 
delegation  of  authority  is  void  criticised  post,  •*  Delegation  of  Authority." 

Purchases  of  Real  Property. — An  infant's  contract  of  purchase  of  rea) 
property,  whether  executory  or  executed  by  a  conveyance  to  him,  is  also 
simply  voidable:  Lynde  v.  Budd,  2  Paige,  191;  21  Am.  Dec.  84;  Baker  v. 
Kennett,  54  Mo.  82;  Wagner,  J.,  in  the  latter  case,  saying:  "The  old  dis- 
tinction between  the  void  and  voidable  contracts  of  infants  is  becoming  ex- 
ploded by  the  courts,  and  the  tendency  of  modern  decisions  is  in  favor  of 
the  reasonableness  and  policy  of  a  very  liberal  extension  of  the  rule  that  the 
acts  and  contracts  of  infants  shall  be  deemed  voidable  only,  and  subject  to 
their  election,  when  they  become  of  age,  either  to  affirm  .or  disavow  them." 
If  the  deed  to  the  infant  reserves  a  lien  on  the  laud  to  the  grantor  for  the 
purchase- money,  it  is  nevertheless  but  voidable,  and  may  be  affirmed  by 
the  infant  after  he  comes  of  age:  Hook  v.  Donaldson,  9  Lea,  56.  An  infant 
cannot  retain  the  land  purchased  by  him,  and  repudiate  his  agreement  to  pay 
the  price,  or  a  note  and  mortgage  executed  by  him  as  a  part  of  the  trans- 
action of  purchase  to  secure  the  price:  See  post,  ••Disaffirmance  of  Part  of 
Transaction." 

MoRTOAOES  OF  Real  PROPERTY.  —  An  infant's  mortgage  of  his  real  estate, 
whether  under  the  theory  that  the  mortgage  operates  as  a  conveyance  of  the 
legal  title,  or  under  the  theory  that  it  operates  to  create  a  mere  lien  upon 
the  land,  is  likewise  merely  voidable,  at  the  election  of  the  infant:  Hubbard 
V.  Cumming8f  1  Me.  11;  Monumental  Building  Asan  v.  Herman,  33  Md.  128» 
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132;  President  etc  qf  Boston  Bank  v.  Cliamherlain,  15  Mass.  220;  Mansfield  y. 
Cordon,  144  Mass.  168;  Sin<jer  M/<j.  Co.  v.  Lamb,  81  Mo.  221;  Roberta  v. 
Wiggin,  1  N.  H.  73;  8  Am.  Dec.  38;  Merduints'  Fire  Ins.  Co.  v.  Orant,  2 
Edw.  Ch.  544;  Palmer  v.  Miller,  25  Barb.  399;  McOan  v.  Marshall,  7  Humph. 
121.  So,  also,  if  an  infant  takes  a  conveyance  of  land,  and  contracts  therein 
for  the  payment  of  the  purchase  price,  and  that  the  purchase-money  shall  be 
A  lien  on  the  land,  the  instrument  is  not  void,  but  voidable:  Hook  v.  Donald- 
son, 9  Lea,  56.  The  reasoning  by  which  most  of  these  cases  have  reached 
tliis  conclusion  has  been  along  the  same  lines  by  which  many  of  the  cases 
l^reviously  cited  have  held  the  deeds  of  conveyance  of  infants  to  be  voidable 
simply;  namely,  that  the  instrument  in  the  particular  case  before  the  court 
took  efiFect  by  the  delivery  of  the  infant's  own  hand,  and  that  it  did  not  ap- 
}>ear  to  be  to  the  prejudice  of  the  infant.  Thus  in  McGan  v.  Marshall,  7 
Humph.  121,  it  was  held  that  a  mortgage  executed  by  an  infant  to  secure 
payment  for  goods  to  be  purchased,  and  which  were  to  be  paid  for  in  two 
years,  was  not,  on  its  face,  prejudicial  to  the  infant,  and  was  consequently 
voidable,  and  not  void,  and  proof  of  the  subsequent  injudicious  application 
by  the  infant  of  the  consideration  received  could  not  render  it  void.  In 
Poberta  v.  Wiggin,  1  N.  H.  73,  8  Am.  Dec.  38,  Woodbury,  J.,  says  that 
"courts  incline  to  construe  infants'  contracts  voidable  rather  than  void,  be- 
cause such  construction  oftener  yromotej  public  justice,  and  operates  at  the 
same  time  more  beueficiariy  to  the  minor  himself,  for  whose  sole  advantage 
the  privilege  of  avoiding  a  contract  is  conferred.  As  contracts  which  take 
effect  by  manual  delivery  convey  usually  an  interest,  and  not  a  mere  power, 
such,  when  made  by  an  infant,  whether  the  interest  pass  to  or  from  him,  are, 
in  general,  not  void,  but  voidable." 

In  accordance  with  the  rule  that  if  the  contract  be  such  as  the  court  can 
pronounce  prejudicial  to  the  infant  it  is  void,  it  has  been  said  that  a  mort- 
gage of  her  reversionary  interest  in  real  and  personal  estate,  executed  by  an 
iwiani  feme  covert  to  secure  a  debt  due  by  a  firm  of  which  her  husband  was  a 
member,  is  absolutely  void  and  incapable  of  confirmation:  Cronise  v.  Clark, 
4  Md.  Ch.  403;  the  court  using  the  following  language:  "It  is  a  contract 
from  which  she  cannot  possibly  derive  a  benefit,  and  which  the  court  cannot 
fail  to  see  and  pronounce  to  be  to  her  prejudice.  It  must  therefore  be 
regarded  as  merely  void  and  incapable  of  confirmation."  The  facts  of  the 
case,  however,  simply  involved  an  inquiry  into  the  right  of  the  infant  to  avoid 
the  mortgage.  In  Chandler  v.  McKinney,  6  Mich.  217,  74  Am.  Dec.  086,  the 
court  also  asserted  that  a  mortgage  given  by  an  infant  feme  covert  to  secure 
the  debt  of  her  husband  was  absolutely  void,  and  not  merely  voidable,  since 
it  could  not  be  beneficial  to  her;  but  here,  again,  the  case  only  involved  the 
right  of  the  infant  ^o  disregard  the  mortgage  and  the  proceedings  taken  under 
it.     See  further,  po«<,  "Suretyship," 

This  reasoning  has  already  been  criticised.  Modern  cases  entitled  to  any 
respect  will  undoubtedly  reject  it,  and  adopt  the  simple  rule  that  it  is  more 
to  the  infant's  advantage,  and  his  rights  are  amply  protected,  if  all  his  gen- 
eral contracts  are  held  to  be  voidable  only,  without  regard  to  the  question 
whether  they  appear  to  be  to  his  benefit  or  to  his  prejudice,  or  whether  they 
take  effect  by  delivery  of  his  own  hand  or  are  executed  by  means  of  an  agent 
appointed  by  him.  According  to  the  old  theory,  if  a  mortgage  were  executed 
by  an  agent  of  the  infant  it  would  be  void,  because  an  infant  cannot  appoint 
an  agent;  but  it  has  been  held  that  a  power  of  sale  given  to  the  mortgagee, 
in  a  mortgage  made  by  an  infant,  was  voidable  only,  and  a  conveyance  there- 
under might  be  ratified  by  the  infant:  Askey  v.  WilUama,  74  Tex.  294;  the 
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court  saying:  "  The  great  weight  of  authority  is  to  hold  an  infant's  naked 
pover  of  attorney  void;  but  the  rule  is  different  when  the  power  is  coupled 
with  an  iuterest."  The  court  is  mistaken  in  its  opinion  that  "the  great 
weiglit  of  authority  is  to  hold  an  infant's  naked  power  of  attorney  void." 
The  truth  is,  "the  great  weight  of  authority,"  although  perhaps  not  the 
greater  number  of  cases,  is  to  hold  them  not  void,  but  voidable;  or  to  speak 
with  more  exactness,  to  hold  contracts  entered  into  under  them,  on  behalf 
of  the  infant,  to  be  voiiiable  instead  of  void:  See  post,  "Delegation  of 
Authority." 

The  mortgage  being  voidable,  the  defense  of  infancy  is,  of  course,  good  in 
a  suit  to  foreclose  it;  but  a  subsequent  lien-holder  cannot  join  in  the  defense: 
Baldwin  v.  Hosier,  1  McCrary,  384;  and  if  a  bond  and  mortgage  be  given  by 
an  infant,  it  is  held  that  equity  will,  in  a  suit  for  that  purpose  by  his  personal 
representatives,  order  the  same  to  be  delivered  up  and  canceled,  and  decree 
a  perpetual  injunction  against  all  proceedings  thereon  at  law:  Colcock  v.  Fer- 
guson, 3  Desaus.  Eq.  482.  If,  also,  an  infant  purchases  real  estate,  and 
agrees,  as  a  part  of  the  consideration,  to  pay  off  a  mortgage  thereon,  an 
action  cannot  be  maintained  on  the  agreement  to  payoff  the  mortgage,  unless 
the  agreement  be  ratified  by  the  infant  after  he  attains  his  majority  Walsh 
V.  Powers,  43  N.  Y.  23,  2G,  27;  3  Am.  Rep.  654,  655. 

The  mortgage  of  her  lands  executed  b^'  an  infant  feme  covert  pursuant  to 
statutes  which  confer  the  power  upon  married  women  to  convey  or  encum- 
ber their  real  estate,  as  has  already  been  said,  is  not  binding,  nor  is  it  void, 
but  it  is  voidable:  Matjee  v.  Welsh,  18  Cal.  155;  Dixon  v.  Merritt,  21  Minn. 
196;  Losey  v.  Bond,  94  Ind.  67;  see  ante,  "Deeds  of  Infant  Femes  Covert." 

The  deed  of  an  infant  to  secure  the  repayment  of  money  advanced  for 
necessaries  is  voidable:  Martin  v.  Yale,  L.  R.  4  Ch.  D.  428;  and  see  Axkey 
V.  Williams,  74  Tex.  294;  but  in  one  case  a  deed  of  trust  to  secure  indebted- 
ness, executed  by  a  minor,  was,  with  doubtful  correctness,  held  valid  and 
binding  to  the  extent  that  it  was  for  necessaries:  Cooper  v.  State,  37  Ark. 
421. 

An  infant's  mortgage,  like  his  deed  of  conveyance  or  other  contract,  is 
valid  until  disaffirmed  by  the  infant:  Palmer  v.  Miller,  25  Barb.  309;  Siiitjer 
Mfg.  Co.  V.  Lamb,  81  Mo.  221.  "It  requires  no  affirmative  act  to  continue 
its  validity,"  says  Martin,  C,  in  the  last  case,  "but  only  an  absence  of  any 
disaffirming  acts.  It  remains  valid  in  all  respects,  like  the  deed  of  an  adult, 
until  it  has  been  disafiirmed  by  the  maker' after  reaching  his  majority." 

Leases  —  Liability  for  Rent.  —  The  question  as  to  the  binding  effect  of 
a  lease  to  which  an  infant  is  a  party  may  arise  where  he  is  the  lessor  and 
where  he  is  the  lessee.  It  is  a  little  singular  that  the  cases  discussing  the 
question  are  so  few  in  number;  and  it  may  be  remarked  that  what  there  are 
involving  the  validity  of  a  lease  to  him,  or  rather  his  liability  for  rent,  leave 
the  subject  in  quite  an  unsatisfactory  condition.  In  the  first  place,  it  is  held 
that  an  infant's  lease  of  liis  lands,  reserving  rent,  is  not  void,  but  voidable 
only:  Slator  v.  Trimble,  14  Ir.  C.  L.  342  (1861);  and  notwithstanding  the 
rent  reserved  was  not  the  best  obtainable:  Slator  v.  Brady,  14  Ir.  C.  L.  61 
(1863);  Fitzgerald,  B.,  saying  in  the  latter  case:  "  Doubtless  some  acts  of  an 
infant  are  absolutely  void,  while  some  are  voidable  only.  According  to  some 
authorities,  tlie  criterion  of  the  distinction  is  this:  If  the  act  may  be  for  tlie 
benefit  of  the  infant,  it  is  voidable  only;  if  it  cannot  be  for  his  benefit,  it  is 
void.  According  to  others,  it  is  said  to  be  this:  All  such  gifts,  grants,  or 
deeds  as  do  not  take  effect  by  the  delivery  of  the  infant's  hand  are  void;  but 
those  which  do  take  sujh  effect  are  voidable  only.     It  is  unnecessary  to  de- 
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terinine  which  of  these  is  the  more  correct.  By  adopting  either,  it  seems  to 
me  the  result  will  be  that  the  act  in  question  here  is  voidable  only."  The 
learned  baron  reached  the  right  result;  but  he  should  have  said  that  neither 
criterion  was  correct.  It  has,  however,  been  said  that  "  if  an  infant  appoints 
a  person  to  make  a  lease,  it  does  not  bind  the  infant;  neither  does  his  ratifi- 
cation bind  him.  Tiiere  is  no  doubt  about  the  law;  the  lease  of  an  infant,  to 
be  good,  must  be  his  own  personal  act":  Baron  Parke  in  Doe  ex  dem. 
Thmnaay.  Roberts,  16  Mees  &  W.  778,  781;  but  see  the  view  that  the  ap- 
pointment of  an  agent  by  an  infant  is  void  criticised  v^fio,  "Delegation  of 
Authority." 

In  regard  to  leases  made  *^o  infants,  it  has  been  held  in  this  country  that 
such  a  lease  was  not  void,  but  voidable  only,  and  tliereFore  a  tliird  person 
could  not  attack  it  on  the  ground  of  infancy,  in  an  action  in  which  the  lease 
was  drawn  into  question:  Griffith  v.  Schivenderman,  '27  Mo.  412;  and  again, 
where  infants  gave  a  written  agreement  to  pay  rent,  a  plea  of  infancy  to  an 
action  thereon  was  good:  Flexner  v.  Dickcrsoji,  72  Ala.  318.  In  this  latter 
case,  the  action  was  commenced  before  the  infants  attained  their  majority, 
and  before  the  expiration  of  the  term.  In  Maddon  v.  U'/tlie,  2  Term  Rep. 
159,  161,  Justice  Buller  is  reported  as  saying  that  "all  the  modern  cases 
have  expressly  held  that  an  infant  cannot  avoid  a  lease  which  is  for  his  own 
benefit  ';  by  which  indefinite  remark  we  may  understand  either  or  both  of 
two  things;  namely,  that  if  the  premises  leased  are  a  necessary,  the  lease  is 
binding  to  the  extent,  at  all  events,  that  he  must  pay  a  reasonable  rent  for 
their  use;  and  although  the  premises  are  not  a  necessary,  yet  if  the  rent 
be  no  more  or  less  than  the  use  of  the  premises  is  fairly  worth,  he  ia  bound 
by  the  lease,  at  all  events  to  pay  for  the  rent  earned. 

Justice  Buller's  dictum  was  probably  based  on  a  much-discussed  case,  vari- 
ously reported  as  Ketsm/s  Case,  Cro.  Jac.  320;  Ketky's  Case,  1  Brownl.  120; 
and  Kirton  v.  EUott,  2  Bulst.  69.  The  reports  of  the  case  differ  about  aa 
much  as  its  name,  but  the  following  is  a  fair  statement  of  them  all:  On  de- 
nmrrer  to  a  plea  of  infancy  in  debt  upon  a  lease,  it  was  held  that  the  lease 
was  voidable  only,  at  the  election  of  the  infant;  for  if  it  were  for  his  benefit, 
it  was  not  void,  but  the  infant,  at  his  election,  might  make  it  void,  by  refusing 
and  waiving  the  land  before  the  rent  day  came;  but  it  was  not  shown  that 
the  rent  was  of  greater  value  than  the  use  of  the  land,  and  the  defendant 
was  of  full  age  before  the  rent  day  came,  and  therefore  it  was  adjudged  for 
the  plaintiff. 

Fcur  interpretations  of  this  case  are  possible:  1.  That  an  estate  vests  in 
the  infant  on  his  entry  under  the  contract  of  tenancy,  and  renders  him  liable 
to  the  obligation  to  pay  rent  until  he  repudiates  the  estate,  which  he  might 
do  either  within  age,  and  after  a-i  well  as  before  the  rent  day  came,  or  on 
coming  of  age  before  the  arrival  of  the  rent  day;  2.  That  the  infant  who 
enters  into  the  possession  and  enjoyment  of  the  estate  may  repudiate  the 
letting  at  any  time  before  tlie  rent  day  canie,  but  could  not  do  so  afterwards 
so  as  to  relieve  himself  from  the  oblitration  to  pay  the  rent  due,  notwith- 
standing his  infancy;  3.  Tliat  the  premises  were  a  necessary,  and  tiierefore 
the  infant  was  liable  for  tbo  rent,  which  did  not  a[>pear  to  be  unreasonable; 
and  4.  That  the  infant  ratified  the  lease  by  his  acquiescence  and  retention 
of  possession  after  he  arrived  at  full  age,  and  before  the  rent  day  came.  We 
are  inclined  to  believe  that  tiie  case  was  decided  on  the  last  ground,  but  some 
authorities  claim  that  it  was  decided  on  the  first  or  second.  Thus  in  Leeds 
etc.  R'y  V.  Fearnki/,  4  Ex.  26,  which  was  an  action  for  calls  on  railway 
shares,  to  which  ttie  defeudauc  pleaded  that  at  the  time  of  making  the  calls. 


April,  1890.]  Craig  v.  Van  Bebbeb.  5al 

and  also  at  the  time  he  became  the  holder  of  the  shares,  he  was  an  infant. 
Baron  Parke  said:  "This  is  not  the  ordinary  case  of  a  contract  by  an  infant, 
but  a  purchase  of  shares,  by  which  he  acquired  a  property  in  the  possible 
profits  of  the  concern.  Now,  according  to  KeUeys  Case,  Cro.  Jac.  320,  and 
what  is  more  distinctly  hiid  duwu  by  Dodderidge,  J.,  in  Kirlon  v.  EUolt,  2 
Bulst.  69,  he  would  be  liable,  unless  he  repudiated;  then  ought  not  the  plea 
to  aver  that  fact?"  In  Northwestern  11' y  v.  McMkhnel,  6  Ex.  114,  126, 
Baron  Parke  again  gives  his  explanation  of  the  case:  "We  collect  that  the 
principle  upon  which  the  court  decided  was,  that  every  purchase  being  pre- 
sumably for  the  benefit  of  the  infant,  his  purchase  vested  the  estate  iu  him 
on  entry  and  taking  possession,  and  remlered  him  liable  to  the  obligations 
attached  to  it  until  he  disagreed  to  the  estate,  and  thereby  caused  the  con- 
veyance to  be  inoperative,  and  avoided  the  obligation  to  pay  rent.  In  refer- 
ring to  this  case,  the  passage  in  Bacon's  Abridgement,  title  Infancy,  I.,  8, 
treats  the  infant  as  being  bound  by  reason  of  acquiescence  after  full  age. 
How  that  could  be  collected  from  the  reports  of  the  case  is  not  clear;  and  so 
Lord  Ellenboroiigh,  in  Jinylis  v.  Dinely,  3  Maule  &  S.  481,  intimates  an  opin- 
ion that  a  lease  is  equivocal,  whetlier  for  the  benefit  of  the  infant  or  not, 
and  that  if  he  continues  a  possessor  after  age,  he  adopts  it;  and  this  was  a 
part  of  the  argument  for  the  defendant  at  the  bar.  But  it  seems  to  us  to  be 
the  sounder  principle  that  as  the  estate  vests,  as  it  certainly  does,  the  bur- 
den upon  it  must  continue  to  be  obligatory  until  a  waiver  or  disagreement  by 
the  infant  takes  place,  which,  if  made  after  full  age,  avoids  the  estate  alto- 
gether, and  revests  it  in  the  party  from  whom  the  infant  purchased;  if  made 
within  age,  suspends  it  only,  because  such  disagreement  may  be  again 
recalled  when  the  infant  attains  his  majority." 

The  question  of  the  liability  of  the  infant  for  rent  was  actually  involved 
in  two  Irish  cases.  In  Kelly  v.  Coote,  5  Ir.  C  L.  469,  it  was  held  that 
where  an  estate  on  which  rent  was  reserved  was  cast  upon  an  infant  by 
operation  of  law,  and  he  had  not  disaffirmed,  he  became  liable  for  rent,  not- 
withstanding his  infancy.  "Nothing  is  clearer  than  this,"  it  was  said; 
"  that  where  an  infant  becomes  entitled  to  property  subject  to  a  certain 
burden,  the  obligation  to  discharge  that  burden  also  vests  in  him."  And  in 
Blake  v.  Concannon,  4  Ir.  Rep.  C.  L.  323,  it  was  decided  that  an  infant  lessee 
who  enters  into  possession  and  enjoyment  of  the  land  is  liable  for  an  install- 
ment of  rent  coming  due  during  such  holding,  and  while  he  is  an  infant,  if  he 
fails  to  repudiate  the  contract  of  tenancy,  and  the  tenancy  under  it,  before 
the  installment  falls  due;  but,  on  the  other  hand,  he  is  not  liable  for  an 
installment  of  rent  falling  due  after  such  repudiation;  the  reason  being,  as 
expressed  by  Pigot,  C.  B. :  "He  is  not,  in  an  action  of  debt  for  the  rent, 
held  liable  upon  the  contract  of  tenancy  alone.  His  liability  arises  from  his 
occupation  and  enjoyment  of  the  laud  under  the  tenancy  so  created.  If  his 
liability  arose  from  the  contract  alone,  the  repudiation  of  the  contract,  by 
annulling  it,  would  annul  its  obligations,  which  would  then  exist  only  by 
reason  of  the  contract.  But  the  infant,  though  he  can  repudiate  the  con- 
trtict  of  demise,  and  the  tenancy  under  it,  and  can  so  revest  the  land  in  tlie 
landlord,  cannot  repudiate  an  occupation  and  enjoyment  which  are  past,  or 
restore  to  the  landlord  what  he  has  lost  by  that  occupation  and  enjoyment 
of  the  infant."  Ketsey's  Case,  Cro.  Jac.  320,  was  explained  as  intemling 
that  an  occupation  and  enjoyment  of  the  infant  until  after  the  rent  became 
payable  would  render  the  infant  liable,  independently  of  the  fact  that  the 
defendant  was  of  full  age  before  the  rent  day  came;  and  the  dictum  of  B  iron 
Parke    in   Nwlhvxstern  R'y  v.    AIcAIic/iael,   5   Ex.    114,  126,  to  the   efl'ect 
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that  the  avoidence  by  the  infant  could  take  place  after  the  rent  (calls)  be< 
came  due,  was  disapproved. 

While  we  do  not  agree  with  Baron  Parke  as  to  the  ground  on  which  Ket- 
sey's  Case  was  decided,  >'et  we  believe  that  his  views  as  to  the  liability  of  aa 
infant  for  rent,  as  expressed  in  Northwestern  U'y  v.  McMichael,  5  Ex.  114, 
126,  are  nearer  correct  than  those  of  Chief  Baron  Pigot  in  Blake  v.  Concannon, 
4  Ir.  Rep.  C.  L.  323.  There  is  no  doubt  that  the  infant's  contract  of  tenancy  is 
good;  that  an  estate  vests  in  him  by  his  entry  under  the  contract;  and  that  the 
contract  and  estate  continue  until  avoided  by  him.  Tlie  tenancy  may  ba 
ratified  by  him  after  he  arrives  at  full  age,  when  it  would  no  longer  be  sub- 
ject to  his  disaffirmance;  and  it  may  be  ratified  by  his  continuing  in  posses- 
sion and  enjoyment  of  the  estate  after  he  comes  of  age.  He  could  not  hold 
the  estate,  and  repudiate  his  obligation  to  pay  rent.  In  the  event  of  such  a 
ratification  he  would  be  liable  for  rent  tailing  due  thereafter;  and  since  the 
ratification  would  rentier  the  letting  vahd  irom  the  beginning,  he  would  also 
be  liable  for  rent  which  became  due  duiing  h;3  infancy.  Bat  we  fail  to  ap- 
preciate the  force  of  any  argument  which  iiolds  the  infant  liable,  notwith- 
standing his  infancy,  for  rent  fallin<j  due  during  his  infancy,  if  he  fails  to 
repudiate  the  tenancy  before  the  pay  day  arrives.  It  is  true  that  the  infant 
may  have  received  a  benefit  from  the  occupation  and  enjoyment  of  the  land, 
and  that  a  restoration  of  the  land  to  the  lessor  will  not  restore  to  him  what 
he  has  lost  by  the  occupation  and  enjoyment  of  the  infant,  yet  it  does  not 
follow,  according  to  the  best  authorities,  tliat  because  the  infant  has  received 
a  benefit  from  his  contract,  and  that  a  disaffirmance  will  not  restore  the  other 
party  to  his  original  position,  the  infant  is  bound  by  his  contract. 

In  Lempribe  v.  Lanye,  L.  R.  12  Cli.  D.  G75,  it  was  held  that  where  an  in- 
fant obtained  a  lease  of  a  furnished  house  on  an  implied  representation  that 
he  was  of  full  age,  the  lease  would  be  declared  void  and  canceled  at  the  suit 
of  the  lessor,  and  possession  of  the  house  ordered  to  be  given  up,  and  the  de- 
fendant restrained  by  injunction  from  parting  with  the  furniture;  but  that 
the  defenilant  was  not  liable  for  use  and  occupation. 

An  infant  may  be  liable  for  use  and  occupation  of  a  dwelling,  if  it  be  a 
necessary:  See  Cri><'p  v.  Churchill,  cited  1  Bos.  &  P.  340;  Lowe  v.  Orijjlth,  1  Scott, 
458;  I  Hodges,  30. 

It  was  held  in  an  old  case,  under  the  benefit  and  prejudice  theory,  that  the 
surrender  of  an  infant  lessee  by  the  acceptance  of  a  new  lease  was  void,  if  it  be 
without  increase  of  his  term  or  decrease  of  his  rent;  for  where  there  was  not 
an  apparent  benefit,  or  semblance  of  benefit,  his  acts  were  void:  Lloyd  v. 
Gregory,  Cro.  Car.  501. 

In  an  action  of  ejectment  against  an  infant,  the  defendant  is  not  estopped, 
by  his  contract  of  tenancy  with  the  plaiutifl's,  finiii  showing  title  in  himself 
and  others,  and  out  of  the  plaintiffs:  McCoon  v.  Umilh,  3  Hill,  147;  38  Am. 
Dec.  623. 

Mechanics'  Liens.  — A  number  of  cases  have  decided  that  a  mechanic's  liea 
cannot  be  claimed  on  the  land  of  a  minor,  against  his  objection  of  infancy,  by  one 
who  has  done  work  and  fnrnished  materials  under  a  contract  with  him:  McCarty 
v.  Caiter,  49  111.  53;  95  Am.  Dec.  572;  Hall  v.  Ackcti,  47  N.  J.  L.  340;  Alcey  v. 
Reed,  115  Ind.  148;  7  Am.  St.  Rep.  418;  Wornock  v.  Loar,  88  Ky.  000.  "A 
lien  implies  a  contract,  and  as  an  infant  cannot  make  a  valid  contract,  no  lien 
can  be  obtained  against  his  property  ":  Alvcy  v.  Heed,  115  Ind.  148;  7  Am.  St. 
Rep.  418.  "The  lien  given  by  the  mechanic's  lien  law  is,  except  in  the  case 
of  the  land  of  married  women,  as  to  which  there  is  an  expie^s  provision  fcr 
lien,  incident  only  to  a  legal  liability  to  pay  which  a  minor  is  not  competent 
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to  incur  for  building  upon  hia  land":  ffallv.  Acken,  47  N.  J.  L.  340.  "If 
the  contract  ceases  to  be  binding,  the  lien  necessarily  fails.  ....  A  convey* 
ance  or  mortgage  by  an  infant  of  his  real  estate  would  not  be  binding  upon 
him,  and  the  legislature  certainly  never  intended  to  allow  him  to  encumber 
hia  property  indirectly  by  a  contract  for  its  improvement,  when  he  cannot 
do  the  same  thing  in  a  binding  mode  by  an  instrument  executed  expressly 

for  the  purpose The  mechanic  who  erects  a  building  must  take,  like 

all  other  persons,  the  responsibility  of  ascertaining  that  he  is  contracting  with 
a  person  who  has  reached  the  requisite  age  ":  McCarty  v.  Carter,  49  111.  53;- 
95  Am.  Dec.  672.  These  cases,  therefore,  decided  that  the  particular  me- 
chaiiic's  lien  laws  in  question  did  not  confer  a  lien  on  the  property  of  infants. 
It  would  undoubtedly  be  competent,  however,  for  the  legislature  to  provide 
that  the  lien  could  be  so  claimed. 

One  to  whom  land  has  been  conveyed,  against  which  a  mechanic's  lien  for 
materials  furnished  is  sought  to  be  enforced,  may,  after  the  grantor  has  dis- 
affirmed the  contract  on  the  ground  of  infancy,  avail  himself  of  the  disaffirm- 
ance in  defense;  and  this,  it  is  held,  although  the  contract  was  disaffirmed  by 
the  grantor  by  a  plea  of  infancy  in  the  same  action:  Price  v.  Jennings,  62  Ind. 
111. 

Marriaob  Settlements.  — There  was  at  one  time  considerable  dispute  in 
the  English  courts  as  to  whether  a  jointure  settled  on  an  infant  wife  before 
marriage  was  a  bar  of  dower.  It  was  finally  settled,  however,  that  the  infant 
was  bound  at  law  by  a  legal  jointure  under  the  statute  of  27  Henry  VIII., 
chapter  10,  and  that  an  equitable  jointure,  or  a  competent  and  certain  pro- 
vision for  the  wife,  in  lieu  of  dower,  if  assented  to  by  the  parent  or  guardian 
of  the  infant  before  marriage,  would,  in  analogy  to  the  statute,  constitute  an 
equitable  bar:  See  Harvey  v.  Ashley,  3  Atk.  607,  612,  per  Lord  Hardwicke; 
Earl  of  Buckinrihamshire  v.  Drury  {Drury  v.  Dniry),  2  Eden,  60;  4  Bro.  C.  C. 
506,  note,  3  Bro.  P.  C.  492,  Wilm.  Op.  177;  Williama  v.  Williams,  1  Bro. 
C.  C.  152;  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  500;  Simpson  v.  Outteridge,  1 
Madd.  609;  Williams  v.  Chitty,  3  Ves.  545;  Smith  v.  Smith,  5  Ves.  189;  CoV' 
bet  V.  Corbet,  1  Sim.  &  S.  612;  5  Russ.  254;  McCartee  v.  Teller,  2  Paige,  511. 
The  leading  case  of  Earl  of  Buckinghamshire  v.  Drury,  2  EJen,  60,  4  Bro. 
C.  C.  506,  note,  3  Bro.  P.  C.  492,  Wilin.  Op.  177,  established  that  the  statute 
of  Henry  VIII.  applied  to  infants  as  well  as  adults,  and  that  a  jointure 
was  not  a  contract,  but  a  provision  made  by  the  husband  for  the  wife.  As 
before  remarked,  to  make  an  equitable  jointure  binding  on  the  infant  wife, 
the  provision  should  be  beneficial  to  her  and  certain,  and  not  precarious  and 
uncertain.  Furthermore,  she  will  not  be  bound  by  her  agreement  to  accept 
«  pecuniary  consideration,  instead  of  an  interest  in  land,  in  hen  of  dower; 
Shaw  V.  Boyd,  5  Serg.  &  R.  309;  Drew  v.  Drew,  40  N.  J.  Eq.  458.  "As  the 
feme  must  have  a  freehold,  there  is  no  reason  to  say  a  gross  sum,  which  was 
to  be  received  as  a  consideration  for  having  executed  a  bond,  shall  be  cou- 
si'dered  as  a  provision  settled  on  the  feme  in  lieu  of  dower":  S/iaw  v.  Boyd,  5 
Serg.  &  R.  309.  In  Michigan,  it  is  provided  that  "a  woman  may  also  be 
barred  of  her  dower  in  all  the  lands  of  her  husband,  by  a  jointure  settled  on 
her  with  her  assent  before  the  marriage,  provided  such  jointure  consists  of  a 
freehold  estate  in  lauds  for  the  life  of  the  wife  at  least,  to  take  effect  in  pos- 
session or  profit  immediately  on  the  death  of  her  husband,"  and  that  "such 
assent  shnll  be  expressed,  if  the  woman  be  of  full  age,  by  her  becoming  a 
jiarty  to  the  conveyance  by  which  it  is  settled,  and  if  she  be  under  age,  by 
lier  joining  with  hor  father  or  guardian  in  such  conveyance  ":  2  Howell's  Ann. 
fitat^.  iSS2,  sees.  5746,  5747.  A  similar  statute  exists  in  New  York:  4  R.  S., 
AM.  tJT.  Kjsr..  Vol.  X VIII.  —38 
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Banks  k  Bros.'  8th  ed.,  2455,  sees.  9,  10;  and  perhaps  in  some  other  states 
where  dower  is  recognized.  In  some  states,  if  the  jointure  was  made  when 
the  wife  was  an  infant,  she  may,  after  her  liusband's  death,  waive  her  joint- 
ure and  demand  her  dower:  New  Jersey  R.  S.  1877,  322,  sec.  10;  Ohio  B^  S. 
1S90,  sec  4189. 

With  respect  to  the  settlemrat  of  her  own  real  and  personal  estate  by  a 
female  infant  upon  her  marriage,  it  also  became  established,  after  some 
fluctuation  of  opinion,  that  she  was  bound  by  the  settlement  of  her  generaP 
personal  property,  because  such  personalty  became  by  the  marriage  tlie  prop- 
erty of  her  husband,  and  the  settlement  was  in  effect  his  settlement,  and  not 
hers;  but  as  to  her  real  estate  and  also  her  personal  property  settled  to  her 
separate  use,  she  was  not  bound,  although  the  settlement  was  made  with  the 
approbation  of  her  parents  or  guardian,  or  even  the  court  of  chancery:  See 
Harvey  v.  Ashley,  3  Atk.  607,  613,  per  Lord  Hardwioke;  Durif/ord  v.  Lane, 
1  Bro.  C.  C.  106.  115;  Clough  v.  Gloiujli,  5  Ves.  710,  717;  Milnerv.  Lord  Hare- 
wood,  18  Ves.  259,  275;  Simson  v.  Jones,  2  Russ.  &  M.  365;  Joluson  v.  John- 
eon,  1  Keen,  648;  Campbell  v.  Ingilhy,  21  Beav.  567;  In  re  Waring,  21  L.  J. 
Ch.  784;  Field  v.  Moore,  25  L.  J.  Ch.  66;  Temfle  v.  Hawley,  1  Sand.  Ch.  153; 
Wetmorev.  Kissam,  3  Bosw.  321;  Mcllvainev.  Kadel,  30  How.  Pr,  193;  3  Rob. 
(N.  Y.)429;  Tabb  v.  Ardier,  3  Hen.  &  M.  398;  3  Am.  Dec.  657;  Healy  v. 
Bowaii,  5  Gratt.  414;  52  Am.  Dec.  94;  Levering  v.  Hcighe,  2  Md.  Cli.  81;  3 
Md.  Ch.  365;  Whiclicoie  v.  Lyle's  Exrs,  28  Pa.  St.  73.  This  rule  is  nowhere 
better  expressed  than  in  Sirnson  v..  Jones,  2  Russ.  &  M.  365,  by  Sir  John 
Leach,  M.  R.,  who  saj's,  at  page  376:  "The  general  pergonal  estate  of  a 
female  infant  is  bound  by  a  settlement  made  on  her  marriage,  because  such 
personal  estate  becomes  by  the  marriage  the  absolute  property  of  the  hus- 
band, and  the  settlement  is,  in  effect,  his  settlement,  and  not  hers.  It  is  now 
established  that  the  real  estate  of  a  female  infant  is  not  bound  by  the  settle- 
ment on  her  marriage,  because  her  real  estate  does  not,  by  th«  marriage,  be- 
come the  absolute  property  of  the  husband,  although  by  the  marriage  he 
takes  a  limited  interest  in  it";  and  again,  he  says,  page  377:  "Whatever 
doubts  may  have  been  entertained  on  the  subject  formerly,  I  take  it  to  be 
clear  that  the  real  estate  of  a  f«male  infant  would  not  be  bound  by  a  settle. 
ment  made  with  the  approbation  of  the  court;  and  it  appears  to  me  to  follow 
that  the  same  principle  is  applicable  to  personal  estate  settled  to  her  separate 
use."  If  slie  is  not  a  party  to  the  marriage  articles,  but  they  are  entered  into 
between  her  guardian  and  her  intended  husband,  they  are  of  no  obligatory 
force  upon  her:  Hextly  v.  Rowan,  5  Gratt.  414;  52  Am.  Dec.  94. 

It  may  be,  however,  that  she  will  not  be  permitted  to  disaffirm  her  voidable 
settlement  because  of  infancy,  during  coverture,  and  perhaps  not  after  issue 
born,  on  the  ground  that  it  might  interfere  with  the  rights  of  the  husband  and 
of  the  issue:  See  Milnerv.  Lord  Harcwood,  18  Ves.  259,  275;  Temple  v.  Hawley, 
1  Sand.  Ch.  153,  168;  Welmore  v.  Kissam,  3  Bosw.  321;  Mcllvaine  v.  Kadel,  30 
How.  Pr.  193;  3  Rob.  (N.  Y.)  429;  Tahb  v.  Archer,  3  Hen.  &  M.  398;  3  Am.  Dec, 
657.  But  she  may  affirm  the  settlement  during  coverture,  after  she  beconies 
of  age:  Tewple  v.  Haicley,  1  Sand.  Ch.  153,  168,  and  in  Durnford  v.  Lane,  1 
Bro.  C.  C.  106,  115,  the  lord  chancellor  remarks:  "  [f  she  had  a  settlement 
from  her  husband,  and  after  his  death  she  had  taken  possession  of  it,  I  think 
she  would  be  bound  by  the  equity  arising  from  her  own  act ";  that  is,  she 
would  therwby  affirm  ber  settlement. 

A  male  infant  who  marries  an  adult  female,  and  unites  with  her  in  a  set- 
tlement by  which  she  covenanted  tliat  her  estate  should  be  settled  to  certain 
uses,  is  bound  by  ber  covenant:  Slocombe  v.  Qlubb,  2  Bro.  C.  C.  545;  the  lord 
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«hanceIlor  saying:  "  It  is  not  necessary  to  discuss  the  other  question,  how  far 
the  infant  husband  could  be  bound  by  his  own  contract;  for  I  go  upon  the 
covenant  of  the  wife,  who  was  adult.  And  the  husband's  covenant  operates 
no  more  than  to  show  his  concurrence,  and  to  take  away  every  imputation  of 
fraud  from  the  transaction."  But  a  settlement  of  his  property  executed  by 
a  male  infant  is  not  binding  upon  him;  and  notwithstanding  he  falsely  repre< 
«ented  to  the  solicitor,  before  executing  the  instrument,  that  he  was  of  age, 
it  appearing  that  the  intended  wife  knew  that  he  was  not  of  ago,  and  there- 
fore was  not  deceived:  Nelson  v.  Stacker,  4  De  Gex  &  J.  458. 

An  objection  to  the  validity  of  a  marriage  settlement,  on  the  ground  that 
the  parties  to  it  were  infants,  can  only  be  made,  as  a  general  rule,  by  the 
parties  themselves,  the  instrument  being  merely  voidable,  and  not  void,  at 
their  election.  It  cannot  therefore  be  avoided  for  nonage  by  the  trustee 
acting  under  it,  especially  when  a  court  of  equity  is  asked  to  compel  him  to 
render  an  account:  Jones  v.  Butler,  30  Barb.  641;  nor  by  the  creditors  of  the 
infant's  son,  whom  the  infant  left  surviving  her:  Lester  v.  Frazer,  2  Hill  Eq. 
629;  Riley  Eq.  7ft;  bnt  it  may  be  avoided  by  the  infant's  privies  in  blood, 
after  her  death:  Levering  v.  Heighe,  2  Md.  Ch.  81 ;  3  Md.  Ch.  365.  See  further, 
as  to  who  may  avoid  an  infant's  contract,  po8t,  "  Who  may  Take  Advantage 
of  Infancy." 

In  England,  the  Infants'  Settlements  Act,  1855,  IS  and  19  Victoria,  chapter 
43,  provides  that  an  infant  above  a  certain  age  may,  with  the  approbation  of 
the  court  of  chancery,  make  a  valid  settlement,  or  contract  for  a  settlement, 
of  his  or  her  property.  See,  as  interpreting  this  statute,  fn  re  Dalton,  6  De 
Gex,  M.  &  G.  201;  In  re  Strong,  2  Jur.,  N.  S.,  1241;  Powell  v.  Oakley,  34 
Beav.  575.  In  Georgia,  section  1784  of  the  code  (1882)  enacts:  "The  minor- 
ity of  either  party  to  marriage  articles,  or  a  marriage  contract,  shall  not  in- 
validate it;  provided  such  party  is  of  lawful  age  to  contract  marriage ";  and 
section  2734  reads:  "  Marriage  contracts  and  settlements  made  by  infants, 
but  of  lawful  age  to  marry,  are  binding  as  if  made  by  adults."  In  Texas,  the 
statute  of  1840  giving  validity  to  the  marriage  settlements  of  minors  was 
held  not  to  further  remove  the  disabilities  of  married  infants  to  enter  into 
contracts:  Burr  v.  Wilson,  18  Tex.  367,  374. 

SALE.S,    EXCHANOKS,    AND   ASSIGNMENTS  OF  PERSONAL  PROPERTY.  —  There 

can  be  no  doubt,  in  the  light  of  the  foregoing  discussion,  that  an  infant's  sale 
or  exchange  of  his  chattels,  or  his  assignment  of  a  thing  in  action,  is  not  void, 
but  voidable  only:  Holmes  v.  Rice,  45  Mich.  142;  Williams  v.  Brown,  34  Me, 
594;  Kingman  v.  Perkins,  105  Mass.  Ill;  and  see  pa'it,  "Bills  and  Notes,"  as 
to  his  transfer  of  commercial  paper.  And  as  in  the  case  of  an  infant's  deed 
of  conveyance,  or  any  other  contract,  as  heretofore  seen,  his  sale  of  gooils  is 
valid  until  rescinded  by  him:  Bailger  v.  Phinney,  15  M-vss.  359,  363;  8  Am. 
Dec.  105,  108.  In  an  English  nisi  prius  case  there  is,  however,  an  expression 
of  opinion  to  the  effect  that  the  contract  of  a  sale  of  an  infant  is  absolutely 
void,  and  is  no  answer  to  an  action  of  trover  brought  by  the  infant  to  recover 
the  value  of  tlie  goods:  Latt  v.  Booth,  3  Car.  &  K.  292.  The  report  does  not 
disclose  whether  tiiere  was  a  demand  for  the  goods  before  the  action  was 
brought.  If  there  was,  it  was  unnecessary  to  hold  the  sale  to  be  void,  in 
some  early  New  York  cases  it  will  also  be  found  stated  that  a  sale  of  ciiattels  , 
by  an  infant  vendor  is  absolutely  void,  if  the  infant  do  not  deliver  the  goods 
with  his  own  hand;  for  an  infant  could  not  appoint  an  agent  to  make  delivery 
for  him:  Stafford  v.  Roof,  9  Cow.  626,  627;  Fonda  v.  Van  Home,  15  Wend. 
631;  30  Am.  Doc.  77;  but  see  post,  "Delegation  of  Authority." 

A  sale  not  being,  void,  but  voidable  only,  at  the  election  of  the  infant,  it 
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is  not  witbin  the  po  .ver  of  a  stranger,  certainly  not  of  a  wrong-doer,  to  set  np 
the  infant's  incapacity  to  contract  as  a  protection  to  himself:  Holmes  v.  Rie^ 
45  Mich.  142.  Nor  can  an  assignment  of  a  debt  by  an  infant  be  avoided  by 
his  creditors  on  the  ground  of  nonage:  Kingman  v.  Perkins,  105  Mass.  111. 
See  further  on  this  question,  who  may  take  advantage  of  infancy,  post,  "  Who 
may  Take  Advantage  of  Infancy." 

It  is  no  defense,  it  may  be  noticed,  to  an  action  by  an  infant  to  recover 
the  possession  of  property  exchanged  by  him,  or  damages  for  its  conversion, 
based  upon  his  rescission  of  the  contract,  that  the  property  received  by  him  in 
exchange  had  depreciated  in  value  while  in  his  hands,  through  his  misuse  of 
it,  or  otherwise:  Price  v.  Furman,  27  Vt  268;  65  Am.  Dec.  194;  White  v. 
Branch,  51  Ind.  210;  and  see  Carpenter  v.  Carpenter,  45  Ind,  142;  Whitcomb 
V.  Joslyn,  61  Vt.  79,  31  Am.  Rep.  678;  contra^  Bartholomew  v.  Finnemore, 
17  Barb.  428. 

An  infant's  contract  of  sale  or  exchange  is  not  rendered  binding  upon  him 
at  law  from  the  fact  that  he  fraudulently  represented  himself  to  be  of  full 
age  at  the  time  he  entered  into  the  contract,  and  the  other  party  relied  upon 
such  representation:  Norria  v.  Vance,  3  Rich.  L.  164;  Carpenter  v.  Carpen- 
ter,  45  Ind.  142.  See  post,  "Infant's  Concealment  or  Misrepresentation  aa 
to  Age." 

Warbantiks  in  Sales  and  Exchanges  or  Personal  Propektt.  —  An 
infant's  contract  of  warranty  on  the  sale  of  a  chattel  by  him  is  also  undoubt- 
edly voidable.  Of  course,  no  action  on  the  warranty  can  be  maintained 
against  his  objection  of  infancy.  Therefore  infancy  is  a  good  defense  to  an 
action  on  a  warranty  of  soundness  of  a  horse:  Howlett  v.  Haswell,  4  Camp. 
118.  And  it  is  well  settled  that  infancy  is  a  good  bar  even  to  an  action 
founded  on  a  false  and  fraudulent  warranty,  whether  the  action  is  in  form 
ex  delicto  or  ex  contractu:  Oreen  v.  Greenbank,  2  Marsh.  485;  West  v.  Moore, 
14  Vt.  447;  39  Am.  Dec.  235;  Morrill  v.  Aden,  19  Vt.  505;  Hewitt  v.  War- 
ren, 10  Hun,  560;  contra.  Word  r.  Vance,  1  Nott  &  McO.  197;  9  Am.  Deo. 
683;  and  aee  post,  "Torts  of  Infants  Connected  with  Contracts." 

Chattel  Mortgages.  — The  chattel  mortgage  of  an  infant  is  likewise  only 
voidable,  and  not  void:  Cogley  v.  Cushman,  16  Minn.  397;  Hangen  v.  Hach- 
meister,  17  Jones  &  S.  34.  Being  simply  voidable,  the  mortgage  is  good  un- 
til disaflSrmed  by  him:  Cogley  v.  Cushman,  16  Minn.  397;  State  v.  PUusted, 
43  N.  H.  413;  although  the  latter  case  gives  as  the  reason  why  it  is  binding 
nntil  it  is  avoided,  that  it  is  an  executed  contract;  the  court  saying:  "If  the 
mortgage  of  the  infant  were  to  be  regarded  as  an  executory  contract,  it  would 
be  invalid  until  it  was  ratified;  and  if  it  is  deemed  an  executed  contract,  it 
is  binding  until  it  is  avoided.  "  See  this  theory  criticised  supra,  "Void  and 
Voidable."  It  follows  that  all  acts  done  under  the  mortgage  by  the  mort- 
gagee, and  in  accordance  with  the  terms  of  the  mortgage,  are  lawful;  and 
tiierefore  it  is  held  the  taking  of  the  property  by  the  mortgagee,  as  provided 
by  the  mortgage,  on  default  made  in  its  conditions,  before  the  mortgage  ia 
rescinded  by  the  mortgagor,  is  lawful,  and  to  maintain  an  action  against  the 
mortgagee  for  the  conversion  of  the  property,  it  is  necessary  to  allege  a  de- 
maud  and  refusal:  Cogley  v.  Cushman,  16  Minn.  397.  So  where  the  plaintifiF, 
while  an  infant,  procured  the  defendant  to  sign  a  note  for  him,  and  turned 
over  to  the  defendant  certain  property  as  security,  with  license  to  take  away 
the  property  when  he  pleased,  he  cannot  maintain  trespass  for  the  defend- 
ant's taking  it  away,  where  he  had  not  previously  avoided  the  contract  con- 
cerning it,  the  contract  being  voidable,  and  not  void:  Hoyt  v.  Chapin,  6  Vt. 
42.    But  iu  CJuipia  v.  S/tc^er,  49  N.  Y.  407,  it  was  held  that  where  aa  infant 
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mortgaged  personal  property,  but  never  delivered  possession  to  the  mort* 
gagees,  the  latter  would  be  trespassers  in  taking  the  property,  after  the 
mortgage  became  due,  from  one  to  whom  the  infant  subsequently,  and  before 
coming  of  age,  sold  the  property.  The  reasoning  in  this  case  is  a  relic  of 
the  old  theory  that  unless  there  was  a  delivery  by  the  infant's  own  hand, 
a  sale,  or  other  similar  transaction,  was  absolutely  void.  We  think  the  case 
«an  better  be  supported  because  of  the  fact  that  the  mortgage  had  been  dis- 
affirmed by  the  infant  by  his  sale,  before  the  mortgagees  had  taken  posses- 
sion, and  hence  after  disaffirmance  they  had  no  right  to  take  the  property 
under  their  mortgage,  which  was  then  void. 

Assignments  for  Benefit  of  Creditors. —  An  assignment  for  the  benefit 
of  creditors,  made  by  an  infant,  is  also  at  most  merely  voidable,  at  the  election 
of  the  infant:  Yates  v.  Lyon,  61  N.  Y.  344;  Soper  v.  Fry,  37  Mich.  236.  It 
can  be  avoided  only  by  the  infant,  or  some  one  entitled  to  stand  upon  his 
rights.  Third  persons,  even  the  creditors,  cannot  disregard  it  or  claim  to 
avoid  it  on  acconnt  of  the  infancy:  Id.  Nor  is  an  assignment  made  by  copart- 
ners fraudulent  and  void  in  law  because  one  of  the  assignors  is  an  infant, 
under  the  rule  that  the  assignment  did  not  devote  the  property  of  the  debt- 
ors absolutely  to  the  benefit  of  the  creditors;  and  where  the  infant  has 
ratified  the  assignment  after  coming  of  age,  no  fraud  in  fact  can  be  claimed 
because  of  the  infancy:   Yates  v.  Lyon,  61  N.  Y.  344. 

PcRCHASKS  OF  PERSONAL  PROPERTY.  —  There  is  no  doubt  that  an  in- 
fant's purchase  of  personal  property,  not  a  necessary,  is  simply  voidable,  and 
not  void,  and  is  therefore  capable  of  ratification  by  him:  Rice  v.  Bayer,  108 
Ind.  472;  58  Am.  Rep.  53,  54.  On  the  other  hand,  he  may  rescind  the  con- 
tract of  purchase,  and  recover  back  the  purchase-money  paid  by  him,  at 
least  where  he  restores,  or  oflFers  to  restore,  the  property  which  he  has  re- 
ceived under  the  contract,  to  the  seller:  liiley  y.  Mallory,  33  Conn.  201; 
liollnson  V.  Weeks,  56  Me.  102;  Cooper  v.  Altpont,  10  Daly,  352;  House  v. 
Alexander,  105  Ind.  109;  55  Am.  Rep.  189;  McCarthy  v.  Henderson,  133 
Mass.  310.  And  in  such  an  action  the  vendor  will  not  be  entitled  to  recoup 
for  the  use  of  the  property  while  in  the  possession  of  the  minor:  McCarthy  v. 
Henderson,  138  Mass.  310;  and  the  infant's  right  of  recovery  will  not  be 
afiected  by  the  fact  that  the  property  sold  had  depreciated  in  value  while  in 
his  possession,  by  reason  of  use  or  otherwise:  Whitcomb  v.  Joshjn,  51  Vt.  79; 
31  Am.  Rep.  678;  and  see  also,  in  case  of  exchanges.  Price  v.  Furman,  27 
Vt.  268;  65  Am.  Dec.  194;  White  v.  Branch,  51  Ind.  210;  Carpenter  v.  Car- 
j>enter,  45  Ind.  142;  contra,  Bartholomew  v.  Finnemore,  17  Barb.  428;  but  see, 
on  the  proposition  that  the  money  paid  cannot  be  recovered  back  by  the  in- 
fant. Earl  of  Buckinghamshire  v.  Drnry-,  2  Eden,  60,  72,  per  Lord  Mansfield; 
Holme*  V.  Blogij,  8  Taunt.  508;  2  Moore,  552;  Wilion  v.  Kearse,  Peake  Ad. 
Cas.  196;  Cruuimey  v.  Mills,  40  Hun,  370;  and  see  further  on  this  question, 
jpost,  "Infant's  Right  to  Recover  back  Money  Paid  by  Him  on  Disaffirmance 
of  Contract."  The  sale  vests  the  title  to  the  property  in  the  infant:  Crymea 
V.  Day,  1  Bail.  L.  320.  But  on  disaffirmance  by  the  infant  of  the  purchase,  the 
title  revests  in  the  vendor,  who  may  reclaim  the  goods  from  the  infant,  if  he 
still  have  them:  Badger  v.  Phinney,  15  Mass.  359;  8  Am.  Dec.  105;  Boyden 
V.  Boyden,  9  Met.  519,  521;  Strain  v.  W rigid,  7  Ga.  568;  Heath  v.  West,  28 
N.  H.  101;  Skinner  v.  Maxwell,  66  N.  C.  45;  Carpenter  v.  Cai-penter,  45  Ind. 
142;  Shirk  v.  Shultz,  113  Ind.  571;  Nichol  v.  Steger,  2  Tenn.  Ch.  328,  affirmed 
in  6  Le£i,  393;  see  post,  "  Adult's  Right  to  Recover  back  Consideration  from 
Infant  on  Disaffirmance."  If  the  infant  claims  to  retain  the  property  pur- 
chased, he  should,  on  the  plainest  principles  of  justice,  be  compelled  to  pay 
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the  price,  or  answer  to  any  security  which  he  may  have  given  therefor:  See- 
post,   " DisaflBrmance  of  Part  of  Transaction." 

An  infant's  purchase  of  personal  property  is  not  rendered  binding  upoa. 
him,  either  at  law  or  in  equity,  from  the  fact  that  he  traded  as  an  adult  and 
the  veiulor  dealt  with  him  on  tliat  supposition:  CarpejUer  v.  Pridgen,  40  Tex. 
32,  35;  Folds  v.  Allardt,  35  Minn.  48S,  489;  Sliheman  v.  Dawson,  1  De  Gox  & 
S.  90.  Nor  will  he  be  estopped  from  avoiding  the  contract  at  law  because  of 
his  false  representations  coucerniug  his  age,  his  means  of  payment,  and  the 
like,  on  which  the  vendor  relied:  Brovm  v.  McCune,  5  Sand.  224;  Studwelt 
V.  S/iaplc.r,  54  N.  Y.  249;  Vinsen  v.  Lochard,  7  Bush,  458;  Carpenter  v.  Car- 
penter, 45  Ind.  142;  Whiicomb  v.  Josli/n,  51  Vt.  79;  31  Am.  Rep.  678;  Conrad 
v.  Lane,  26  Minn.  389;  37  Am.  Rep.  412;  see  further  on  this  question,  pod, 
"Infant's  Concealment  or  Misrepresentation  as  to  Age." 

If  goods  sold  to  an  infant  are  delivered  to  a  carrier  by  the  vendor,  ad- 
dressed to  the  purchaser,  while  the  latter  is  still  under  age,  but  they  do  not 
reach  him  until  he  has  attained  full  age,  infancy  is  a*  good  defense  to  an  ac- 
tion brought  against  him  for  the  price,  since  when  the  goods  were  delivered 
to  the  carrier  the  property  vested  in  the  infant:  Oriffin  v.  Lannfield,  'Sfi&mp. 
254.  An  officer  selling  property  at  public  auction  is  not  bound  to  receive  th& 
bid  of  an  infant,  since  tiie  infant  is  incapable  of  making  a  binding  contract. 
And  therefore,  where  an  infant  bid  a  certain  sum  for  the  property,  and  the 
oflBcer,  without  regarding  his  bid,  struclt  it  oflF  to  another  person  for  a  less 
sum,  the  officer  is  not  liable  for  the  difference  between  the  bids:  Kinney  v. 
Slwtody,  1  Hill,  544. 

As  to  the  binding  effect  of  an  infant's  note  given  for  the  purchase  price  of 
personal  property,  see  post,  "  Bills  and  Notes";  the  validity  of  a  chattel  mort- 
gage given  by  the  infant  on  the  property  purchased  to  secure  the  price,  sea 
ante,  "Chattel  Mortgages";  an  infant's  liability  for  goods  supplied  him  for 
trading  purposes,  see  f^d,  "Trading  Contracts";  and  as  to  his  obligation  to 
pay  for  necessaries  furnished  him,  see  post,  "Necessaries."  It  may  be  here 
uoticed  that  in  an  action  for  goods  sold  and  delivered  to  an  infant,  it  is  not 
presumed  that  they  were  necessaries,  but  that  fact  must  be  specially  shown: 
Ii>e  V.  Chester,  Cro.  Jac.  560. 

Trading  Contracts  —  Bankruptcy  of  Infant. — The  question  has  beea 
discussed  in  several  early  English  cases  as  to  whether  an  infant  could  incur 
any  liability  aa  a  trader.  In  the  first  place,  it  has  been  held  that  he  cannot  be 
charged,  as  against  his  defense  of  infancy,  with  goods  purchased  by  him  to  trad» 
with:  WhUtinijhamv.  Hill,  Cro.  Jac.  494;  Whywallv.  Champion,  2 Strange,  1083j 
nor  for  work  and  labor  done  for  him  in  the  course  of  his  trading  business: 
Dilk  v.  Keiijhley,  2  Esp.  480;  although  he  thereby  gains  his  living:  Whittiag- 
ham  V.  Hill,  Cro.  Jac.  494;  Dilk  v.  Keighley,  2  Esp.  450.  These  cases  do  not 
really  hold  an  infant's  trading  contracts  to  be  void,  yet  they  appear  to  have: 
furnished  the  ground  for  the  opinion  entertained  in  ThornCon  v.  lUingwortli,  2 
Barn.  &  C.  824,  4  Dowl.  &  R.  545,  in  which  Bayley,  J.,  is  reported  to  have 
said  (2  Barn.  &  0.  826):  "In  the  case  of  an  infant,  a  contract  made  for  goods 
for  the  purposes  of  trade  is  absolutely  void,  not  voidable  only.  The  law  con- 
eiders  it  against  good  policy  that  he  should  be  allowed  to  bind  himself  by  sucb 
contracts.  If  he  makes  a  promise  after  he  comes  of  age,  that  binds  him  oa 
the  ground  of  his  taking  upon  himiclf  a  new  liability,  upon  a  moral  consider- 
ation existing  before;  it  does  not  make  a  legal  debt  from  the  time  of  making 
the  bargain."  There  is  nothing  peculiarly  vicious  about  such  a  contract;  and 
it  was  correctly  held  in  Warwick  v.  Bruce,  6  Taunt.  118,  affirming  2  Maulc  Su 
B.  205,  that  the  contracts  of  an  infant  might  be  avoided  or  not,  at  his  option^ 
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and  this  was  tme  of  his  trading  contracts,  which  were  not  void;  and  there- 
fore the  infant  might  maintain  an  action  for  the  breach  of  such  a  contract. 
Of  course,  the  infant  would  be  liable,  in  any  view,  for  so  much  of  goods  sup- 
plied to  him  to  trade  with  as  were  consumed  as  necessaries  in  liis  own  family: 
Turberville  v.  W hitehonae,  1  Car.  &  P.  94,  affirmed  in  12  Price,  693.  That  an 
infant  is  not  rendered  liable  on  his  contracts  at  law  from  the  mere  fact  that 
he  traded  as  an  adult,  nee  Miller  v.  Blankley,  38  L.  T.  527;  post,  "Infant's 
Concealment  or  Misrepresentation  as  to  Age." 

The  inquiry  is  presented  in  this  connection  as  to  whether  an  infant  may  be 
adjudicated  a  bankrupt  or  insolvent.  Since  an  infant  was  not  bound  by  his 
general  contracts,  including  his  trade  debts,  it  was  settled  under  the  early 
English  bankrupt  acts  that  he  could  not,  as  a  rule,  be  declared  a  bankrupt 
with  respect  to  such  debts:  Rex  v.  Cole,  12  Mod.  243;  1  Ld.  Raym.  443;  Holt, 
360;  Ex  parte  Sydebotham,  1  Atk.  146;  Ex  parte  Henderson,  4  Ves.  163;  Ex 
parte  Layton,  6  Ves.  434;  Ex  parte  Banvis,  G  Ves.  601;  Ex  parte  Adam,  1 
Ves.  &  B.  494;  O'Brien  ▼.  Carrie,  3  Car.  &  P.  283;  Belton  v.  Hodfjea,  9  Bing. 
365.  But  while  a  commission  of  bankruptcy  could  not  be  supported  by  a. 
mere  trading  during  infancy  (Ex  parte  Moule,  14  Ves.  602),  yet  it  might  be 
otherwise  if  he  represented  himself  to  be  of  age:  Ex  parte  Watson,  16  Ves. 
2>.'5.  And  where  a  bankrupt  applied  to  annul  the  tiat  ou  the  ground  of  in- 
fancy, and  it  appeared  that  on  the  occasion  of  his  marriage,  a  year  before  the 
fiat  issued,  he  had  made  affidavit  that  he  was  then  of  full  age,  the  petition 
was  dismissed,  with  costs:  Ex  parte  Bates,  2  Mont.  D.  &  D.  337;  the  court 
saying:  "Admitting  the  fact  that  the  bankrupt  was  really  not  of  age  when 
the  tiat  issued,  the  affidavit  that  he  made  when  he  married,  in  which  he 
swore  that  he  was  then  of  age,  operates  as  an  estoppel  to  the  present  appli- 
cation. This  is  a  stronger  case  than  that  of  Ex  parte  Watson,  16  Ves.  265, 
where  the  bankrupt  merely  represented  that  he  was  of  age  ";  and  in  In  re  Unity 
etc.  Banking  Aas'n,  3  De  Gex  &  J.  63,  where  an  infant  had  obtained  a  loan  on 
a  representation,  which  he  knew  to  be  false,  that  he  was  of  age,  it  was  held 
that  a  proof  for  the  loan  was  properly  admitted  in  bankruptcy. 

In  this  country,  it  seems  to  be  held  in  a  meagerly  reported  case  that  an 
infant  might  claim  the  benefit  of  the  bankrupt  law  of  1841,  since  an  infant 
was  bound  to  pay  certain  debts,  and  the  bankrupt  law  extended  its  benefits 
to  all  persons,  without  exception,  who  were  in  a  state  of  bankruptcy:  In  re 
Book,  3  McLean,  317;  but  this  case  was  doubted  in  In  re  Derby,  8  Nat.  Bank 
Reg.  106,  in  which  it  was  held  that  infants,  as  subjects  of  either  voluntary 
or  involuntary  bankruptcy,  were  not  embraced  within  the  provisions  of  the 
act  of  1867,  at  I'jast  in  respect  to  their  general  contracts;  Blatchford,  J.,  say- 
ing: •' The  general  contracts  of  an  infant  having  no  force  if  disaffirmed  by 
him  after  attaining  his  majority,  it  is  idle  for  him  to  set  forth  in  a  voluntary 
case,  commenced  during  his  infancy,  a  schedule  of  his  creditors,  and  idle  for 
them  to  prove  their  debts  during  his  infancy;  for  the  whole  proceedings  must 
be  in  vain  if  the  debts  are  disaffirmed  by  him  after  he  attains  his  majority. 
....  So  in  an  involuntary  case,  the  property  of  the  infant  bankrupt  would 
be  taken  by  the  court,  injunctions  woula,  after  adjudication,  be  granted 
against  pending  suits,  a  schedule  of  his  creditors  would  be  furnished  by  the 
bankrupt,  and  their  debts  would  be  proved  to  no  purpose;  for  his  disaffirm- 
ance of  the  debts  after  becoming  of  age  would  necessitate  the  restoration 
to  him  of  his  property,  without  any  relief  to  the  creditors.  '  The  court  thei» 
points  out  further  objections  arising  from  the  provisions  of  the  act. 

So  far  as  state  insolvent  laws  are  concerned,  it  was  decided  in  one  case  that 
proceedings  in  insolvency,  in  invitam,  against  an  infant,  who  was  pot  repre- 
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Bented  by  a  guardian  ad  litem,  might  be  set  aside  on  a  bill  in  equity  brought 
by  a  creditor  who  had  an  attachment  upon  the  infant's  estate,  although  the 
creditor's  claim  was  one  which  might  be  avoided  by  the  infant  on  plea  and 
proof  of  his  infancy:  Farria  v.  Ricliardson,  6  Allen,  118.  The  court  said: 
"We  have  not  deemed  it  necessary  to  decide  in  the  present  case  whether  the 
provisions  of  our  insolvent  laws  are  at  all  applicable  to  infants;  that  is, 
whether  proceedings  by  or  against  them  can  be  maiutained,  if  they  are  duly 
represented  by  a  prochein  ami  or  guardian  ad  litem.  In  England,  it  is  well 
settled  that  an  infant  cannot  be  a  bankrupt.  The  reason  for  the  rule  is,  that 
the  bankrupt  acts  are  intended  only  for  traders,  and  that  an  infant  cannot  be 
properly  deemed  a  trader,  or  be  declared  a  bankrupt  for  debts  he  is  not 
obliged  to  pay:  Ex  parte  Sydebotham,  1  Atk.  146;  Rex  v.  Cole,  1  Ld.  Raym. 
443;  Ex  parte  Henderson,  4  Ves.  163;  Ex  parte  Bnrwis,  6  Ves.  601.  There  is 
certainly  fair  reason  to  doubt  whether  the  legislature  intended  to  include  in- 
fants among  those  entitled  to  the  benefit  or  subject  to  the  duties  and  limita- 
tions created  by  the  insolvent  laws.  A  discharge  in  insolvency  would  not 
relieve  them  from  debts  incurred  for  necessaries;  and  from  all  other  debts 
they  can  be  relieved  by  plea  and  proof  of  infancy."  Again,  in  Winchester  v. 
Thayer,  129  Mass.  129,  133,  Gray,  C.  J.,  says:  "It  has  not  been  decided  in 
this  commonwealth  whether  au  iufant  is  subject  to  proceedings  under  the 
insolvent  laws.  But  when  in  such  proceedings  instituted  by  a  creditor  of  a 
partnership  (of  which  he  is  a  member)  he  has  been  represented  by  a  guar- 
dian ad  litem,  and  after  coming  of  age  has  expressly  ratified  the  partnership 
and  the  proceedings,  it  is  diflBcult  to  see  how  he  could  afterwards  avoid  them. 
And  even  if  he  could  avoid  the  proceedings  so  far  as  he  is  concerned,  it  is 
quite  clear  that  his  copartners,  who  were  of  full  age  when  the  proceedings 
were  instituted,  cannot." 

Several  cases  have  been  decided  in  England  since  the  passage  of  the  In- 
fants' Relief  Act,  which,  as  has  been  seen,  provides  that  certain  general  con- 
tracts of  infants  theretofore  voidable  shall  be  void  without  possibility  ol 
ratification.  In  Ex  parte  Kibble,  L.  R.  10  Ch.  373,  au  infant,  before  the  pass- 
age of  the  act,  gave  a  bill  of  exchange,  payable  after  his  majority,  for  jewelry 
purchased.  After  his  majority,  and  after  the  act  came  into  operation,  the 
creditor  obtained  judgment  by  default  against  the  debtor,  in  an  action  on  the 
bill  of  exchange,  and  then  took  oat  a  debtor's  summons,  and  on  his  failing  to 
comply  with  it,  tiled  a  petition  for  adjudication  against  him.  It  was  held 
that  the  court  of  bankruptcy  would  look  into  the  consideration  of  the  judg- 
ment; and  that  if  the  conduct  of  the  debtor,  in  allowing  the  judgment  to  go 
by  default  against  him,  operated  as  a  ratification  of  the  bill,  such  ratification 
was  void  by  the  second  section  of  the  act,  and  the  petition  for  adjudication 
was  consequently  dismissed.  In  Regina  v.  Wilaon,  L.  R.  5  Q.  B.  D.  28,  a 
person  was  convicted  under  the  debtors'  act  of  1869,  because  he  had,  within 
four  months  before  the  presentation  of  a  bankruptcy  petition  against  him, 
upon  which  he  was  adjudged  bankrupt,  quitted  England,  taking  with  him, 
with  intent  to  defraud,  property  exceeding  twenty  pounds,  which  ought  by 
law  to  have  been  divided  amongst  his  creditors.  At  the  times  when  he  quitted 
England  and  when  he  wasi  adjudged  a  bankrupt,  he  was  an  infant,  and  the 
debts  proved  against  his  estate  in  bankruptcy  were  trade  debts,  contracted 
since  the  passage  of  the  Infants'  Relief  Act,  and  it  did  not  appear  that  any 
debts  for  necessaries  supplied  to  him  existed.  It  was  held  that  the  convic- 
tion  could  not  be  supported.  Miller,  J.,  in  In  re  Raineys,  3  L.  R.  Ir.  459,  was 
of  the  opinion  that  since  the  passage  of  the  Infants'  Relief  Act  the  founda- 
tion of  all  exceptions  to  the  general  rule  that  an  infant  could  not  be  made  a 
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bankrupt  were  swept  away  in  all  cases  falling  within  the  provisions  of  the 
act;  and  Bacon,  C.  J.,  went  to  the  opposite  extreme  in  Ex  parte  Lynch,  L.  R. 
2  Ch.  Div.  227,  in  holding  that  notwithstanding  the  provisions  of  the  act,  a 
debtor  who  had  simply  traded  while  under  age  could,  after  he  had  attained 
full  age,  be  adjudicated  a  bankrupt  in  respect  of  a  trade  debt  contracted, 
and  upon  an  act  of  bankruptcy  committed  during  his  infancy;  but  this  latter 
case  was  overruled  in  Ex  parte  Jones,  L.  R.  18  Ch.  Div.  109,  where  it  was 
held  that  an  infant  who  had  traded  could  not  be  adjudicated  a  bankrupt  on 
the  petition  of  a  person  who  had  supplied  him  with  goods  on  credit  for  trade 
purposes,  but  to  whom  he  had  made  no  express  representation  that  he  was 
of  full  age,  even  though  he  had  previously  filed  a  liquidation  petition,  the 
proceedings  under  which  had  become  abortive.  Whether,  if  the  infant  had 
expressly  represented  to  the  petitioning  creditor  that  he  was  of  full  age,  an 
adjudication  could  be  made,  was  not  decided,  but  there  is  an  expression  of 
opinion  in  the  affirmative. 

Finally,  it  may  be  observed  that  whether  an  infant  comes  within  the  scope 
of  bankrupt  or  insolvent  laws  is  plainly  a  question  of  legislative  intent. 

Partnership  Agreements  and  Transactions.  —  The  question  as  to  the 
binding  effect  of  the  partnership  agreements  and  transcactions  of  infants  is  one 
which  has  a  close  relation  to  the  subject,  just  considered,  of  infants'  trading 
contracts.  An  infant's  contract  of  partnership  is  voidable  only,  at  all  events 
to  the  extent  that  he,  and  he  alone,  at  his  option,  may,  subject  to  the  rules 
governing  the  matter  of  ratification  and  disaffirmance,  ratify  the  contract  and 
thereby  render  it  valid  and  binding  from  the  beginning,  or  disaffirm  it  and 
escape  any  personal  liability  on  account  of  the  partnership:  Goode  v.  HarrUori, 
6  Barn.  &  Aid.  147;  Penn  v.  W/utehead,  17  Gratt.  503;  94  Am.  Dec.  478;  Dun- 
ton  V.  Brown,  31  Mich.  182;  Osburn  v.  Farr,  42  Mich.  1.34;  Adams  v.  Beall, 
67  Md.  53;  1  Am.  St.  Rep.  379;  Betta  v.  CairoU,  6  Mo.  App.  518;  Conklin  v. 
Ogborn,  7  Ind.  553.  The  contract  is  good  until  avoided.  Therefore  it  is 
held  that  if  an  infant  contributes  certain  property  to  the  capital  of  the  firm, 
his  copartner  acquires  an  interest  therein  which  is  subject  to  attachment, 
unless  the  contract  has  been  avoided;  and  the  infant  by  claiming  the  prop- 
erty in  replevin  against  the  attaching  officer  does  not  signify  his  election 
to  avoid  the  contract,  but  there  must  be  some  act  of  avoidance  before  the 
institution  of  the  suit:  Betts  v.  Carroll,  6  Mo.  App.  518. 

If  the  infant,  after  he  arrives  at  full  age,  ratifies  the  contract  of  partnership, 
he  will  be  liable  as  a  partner  to  the  creditors  of  the  firm  for  its  obligations 
incurred  during  his  minority:  Penn  v.  Whitehead,  17  Gratt  503;  and  will 
subject  himself  not  only  to  the  liabilities  of  the  firm  of  which  he  knew  when 
he  ratified  the  contract,  but  to  liabilities  about  which  he  may  have  been  en- 
tirely ignorant  at  the  time:  Miller  v.  Sims,  2  Hill  (S.  C.)  479.  "One  partner 
might  bind  the  other  by  a  contract  made  without  his  knowledge,  to  which  he 
never  assented,  and  by  which,  on  being  informed  of  it,  he  expressly  refused 
to  be  bound":  Miller  v.  Sims,  2  Hill  (S.  C.)  479;  compare  Crabtree  v.  Mai/, 
1  B.  Mon.  289.  The  fact  that  the  infant,  by  the  contract  of  partnership, 
confers  an  authority  upon  his  copartner  to  act  as  his  agent  for  partnership 
purposes,  is  no  obstacle  to  a  ratification  by  the  infant  of  a  partnership  con- 
tract made  by  the  copartner,  an  infant's  appointment  of  an  agent  not  being 
void,  but  voidable  only:  Whitney  v.  Dutch,  14  Mass.  457;  7  Am.  Dec.  229; 
and  see  post,  "  Delegation  of  Authority."  If  the  infant  partner,  after  attain- 
ing full  age,  transacts  the  business  of  the  firm,  receives  its  monej  <  lud  pays 
its  debts,  these  acts,  unexplained,  will  amount  to  a  confirmation  of  the  part- 
nership: Miller  v.  Sims,  2  Hill  (S.  C.)  479.     It  is  held  that  if  an  infant  actt 
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as  a  partner  nntil  within  a  short  period  of  his  coming  of  age,  it  is  his  duty 
to  give  notice  of  the  termination  of  the  partnership  on  reaching  the  age  of 
twenty-one,  and  if  he  neglects  to  do  so,  he  is  responsible  to  persons  who 
thereafter  trust  his  former  partner  on  the  credit  of  the  partnership:  Goode  v. 
Harrison,  5  Barn.  &  Aid.  147.  As  in  other  cases,  if  a  party  seeks  to  hold 
an  infant  member  of  a  partnership,  against  the  defense  of  infancy,  on  an  obli- 
gation of  the  firm,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that 
after  the  infant  came  of  age  he  affirmed  and  ratified  the  obligation:  Tohey  v. 
Wood,  123  Mass.  88;  25  Am.  Rep.  27,  28.  "Such  ratification  may  be  shown 
either  by  proof  of  an  express  promise  to  pay  the  debt,  made  by  the  infant 
after  he  came  of  age  (which  is  not  claimed  in  this  case),  or  by  proof  of  such 
acts  of  the  infant  after  he  became  of  age  as  fairly  and  justly  lead  to  the  in- 
ference that  he  intended  to  ratify  the  contract  and  pay  the  debt":  Tohey  v. 
Wood,  123  Mass.  88;  25  Am.  Rep.  27,  28.  The  ratification  will  not  be  in- 
ferred  from  a  mere  acknowledgment  of  the  debt:  Coiikiin  v.  Ogboru,  1  Ind, 
653.     See  further  on  the  question  of  ratification  post. 

It  has  been  held  that  an  infant  could  not  disaffirm  his  contract  of  partner- 
ship during  his  infancy:  Danion  v.  Brmon,  31  Mich.  182;  but  thia  is  not  cor- 
rect on  principle,  and  has  been  decided  to  the  contrary:  Adams  v.  Beall,  67 
Md,  53;  1  Aui.  St.  Rep.  379.  The  infant  may  rescind  a  contract  entered 
into  by  the  firm,  as  to  him.'ielf,  and  maintain  a  suit  in  enforcement  of  tlie  dis- 
affirmance: Kerr  v.  Bell,  44  Mo.  120;  and  infancy  may  be  interposed  by  him 
as  a  bar  to  any  claim  of  personal  liability  in  an  action  upon  a  contract  made 
by  the  partnership:  Folds  v.  Allardt,  35  Minn.  488;  Mason  v.  Wright,  13  Met. 
306.  "The  gooiis  having  been  furnished  to  a  partnership  of  which  defendant 
was  known  to  be  a  member,  the  court  ruled  that  he  was  liable,  on  the  ground, 
substantially,  that  by  engaging  in  business  as  a  member  of  the  firm,  he  held 
himself  out  as  competent  to  bind  himself  by  contract,  and  hence  is  estopped 
to  set  up  his  infancy  as  a  sole  defense.  The  rule  is  not,  however,  changed 
by  the  fact  that  he  was  a  member  of  a  partnership.  His  contracts  are  void- 
able as  in  other  cases  ":  Folds  v.  Allardt,  35  Minn.  4S8.  So  infancy  is  a  good 
defense  to  an  action  against  an  infant,  as  a  secret  partner,  to  recover  the 
price  of  goods  pxirchased  ostensibly  by  his  co-defendant  on  the  false  repre- 
sentations of  the  infant  as  lo  the  solvency  of  the  co-defendant,  in  order  that 
they  might  both  profit  by  obtaining  the  goods,  the  action  being  founded  on 
contract,  and  not  seeking  to  avoid  the  sale  and  reclaim  the  goods,  or  to  re- 
cover on  the  ground  of  fraud  practiced  by  the  infant:  Vinsen  v.  Lockard,  7 
Bush,  458.     See  the  subject  of  disaffirmance  fully  discussed,  ■post. 

It  was  held  in  an  early  case  that  if  a  firm  of  partners  accept  a  bill  of  ex- 
change, and  one  of  the  partners  is  an  infant,  the  contract  being  void  as  to 
the  infant,  the  holder  of  the  bill  might  declare  on  it  as  accepted  by  the  adult 
partner  only,  and  if  the  defendant  pleads  in  abatement  that  the  other  part- 
ner ought  also  to  be  sued,  the  plaintiff  might  reply  his  infancy:  Burr/ess  v. 
Merrill,  4  Taunt.  468;  and  see  Gibbs  v.  Merrill,  3  Taunt.  307,  313;  but  this 
ruling  is  certainly  not  now  law,  if  indeed  it  ever  was;  and  a  short  time  after- 
wards it  was  correctly  decided  in  this  country  that  wliere  one  of  the  mem- 
hers  of  a  partnership  which  executed  a  promissory  note  was  an  infant,  the 
plaintiff  could  not  treat  the  note  aa  void  as  to  the  infant,  and  sue  the  adult 
partner  only:  Wamsley  v.  Lindenlxrger,  2  Rand.  478.  See  post,  "Bills  and 
Notes."  Where,  in  a  suit  against  two  partners  for  a  partnership  debt,  one  of 
them  pleads  infancy,  and  judgment  is  taken  against  the  adult  partner,  the 
judgment,  it  is  held,  was  nevertheless  for  a  partnership  debt,  and,  as  such, 
was  a  charge  on  the  partnership  property:  Gay  v.  Johnson,  32  N.  H.  167. 
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It  has  been  stated  above  that  an  infant  member  of  a  partnership  may  plead 
his  infancy  in  bar  to  any  claim  of  personal  liability  made  against  him  on  con- 
tracts of  the  firm.  This  proposition  cannot  be  doubted,  the  infant  not  hav- 
ing ratified  the  contract  of  partnerahip,  nor  the  particular  firm  contract  in 
question,  whicli  perhaps  he  might  have  ratified  without  ratifying  other  part- 
nership engagements.  And  even  according  to  the  case  of  Kerr  v.  Bell,  44 
Mo.  120,  where  a  partnership  of  which  one  member  was  an  infant  purchased 
real  estate,  the  infant  had  the  right  to  rescind  the  coutract  as  to  himself, 
and  to  maintain  a  suit  in  enforcement  of  the  disaffirmance,  and  to  compel  a 
restoratiou  of  the  property  received  by  the  vendor,  the  vendor  having  been 
restored  to  the  land  sold.  It  is,  however,  a  question  of  considerable  diffi- 
culty to  determine  what  are  the  riglits  of  an  infant  partner,  as  against  the 
firm  creditors,  with  respect  to  the  assets  of  the  firm,  and  his  rights,  as 
against  his  copartners,  with  respect  to  capital  contributed  by  him,  services, 
he  may  have  rendered  the  firm,  and  money  paid  by  hiin  for  an  interest  in  tlie 
business.  It  has  been  held  that  where  an  infant  partner  renounces  and  dis- 
affirms his  contract  of  partnership,  an.l  tiles  his  petition  in  court  asking  the 
appointment  of  a  receiver,  he  will  be  deemed  to  have  thereby  consented  that 
the  court  shall  deal  with  the  assets  aud  close  out  the  business  so  as  to  settle 
the  ultimate  rights  of  the  parties  concerned,  aud  in  such  case  the  court  will 
treat  the  assets  as  partnership  assets  as  in  any  other  case,  and  apply  them 
first  to  the  payment  of  the  firm  debts,  before  paying  the  infant  the  amount 
invested  by  him:  Shii'k  v.  Shultz,  113  Ind.  571.  There  would  seem  to  be  no 
doubt  of  the  correctness  of  this  decision. 

In  Yatea  v.  Lyon,  61  N.  Y.  344,  which  was  a  case  involving  the  validity  of 
an  assignment  for  the  benefit  of  creditors,  made  by  copartners,  of  whom  one 
was  an  infant,  Reynolds,  C,  said:  "It  cannot  be  doubted  but  that  the  law 
would  devote  the  assets  of  this  firm  to  the  discharge  of  the  partnership  obli- 
gations whenever  any  court  should  be  appealed  to  for  that  purpose,  and  I  do 
not  see  that  the  supposed  equity  of  an  infant  partner  should  in  such  a  case 
prevail  against  that  of  the  creditors  of  the  firm.  ....  We  see  no  substan- 
tial difference  whether,  in  such  a  case,  the  property  of  the  firm  is  subjected 
to  the  payment  of  the  proper  debts  of  the  firm  by  the  process  of  the  law,  or 
by  the  voluntary  act  of  the  insolvent  debtors.  In  either  case  the  result  is  pre- 
cisely the  same,  and  the  infant  is  bound  if  he  simply  says  nothing It 

is  not  too  much  to  say  that  if  an  infant  goes  into  a  mercantile  adventure  which 
proves  unsuccess  ul,  he  ought,  at  least,  to  be  held  so  far  that  the  assets  ac- 
quired by  the  firm  should  be  applied  to  the  payment  of  the  debts  of  the  con- 
cern. If  he  has  been  cajoled  into  any  waste  of  his  capital,  it  hardly  seems 
equitable  that  the  creditor  of  the  firm  should,  either  directly  or  indirectly, 
be  called  upon  for  reimbursement.  The  utmost  exemption  that  he  ought  to 
claim  in  such  a  case  is,  that  he  should  not  be  made  personally  liable  for  debts 
beyond  what  the  assets  of  the  firm  are  able  to  pay;  and  even  then  the  infant 
should  claim  the  exemption."  Again,  in  Bush  v.  Linthkum,  59  Md.  344,  it 
was  held  that  a  plea  of  infancy  was  no  bar  to  a  suit  for  the  dissolution  of  a 
partnership,  the  granting  of  an  injunction  restraining  the  defendant  from 
collecting  'or  disposing  of  the  assets  or  contracting  debts  on  account  of  the 
firm,  and  the  appointment  of  a  receiver  to  tike  charge  of  the  assets  of  the 
firm  and  apply  the  same  to  the  paj'ment  of  its  debts,  Irving,  J.,  saying: 
**  Having  formed  this  partnership,  he  cannot  so  far  repudiate  it  drring 
minority  as  to  escape  such  consequences  of  partnership  as  do  not  involve 
personal  liability  for  claims  against  the  firm  or  costs  incident  to  the  legal 
settlement  of  its  affairs.     Such  partnership  must  be  dissolvable  as  any  other^ 
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and  the  partnership  aasets  must  be  assignable  to  partnership  creditors."  The 
broad  views  expressed  by  these  two  latter  cases,  that  the  assets  of  a  partner- 
ship  should  be  appropriated  to  the  satisfaction  of  firm  creditors  over  the 
claims  of  an  infant  partner,  appear  to  as  to  be  a  departure  from  the  general 
principles  governing  the  liability  of  infants  on  their  contracts.  Why  the 
interest  of  the  infant  in  the  partnership  assets  should  be  subjected  by  im- 
plication of  law  to  the  claims  of  creditors  of  the  firm,  when  it  is  perfectly 
well  settled  that  an  infant  may  repudiate  any  security,  as  a  mortgage,  ex- 
pressly given  by  him,  is  not  clear.  Of  course,  if  an  infant  would  rescind 
a  contract  he  may  be  obliged  to  restore  the  consideration  he  may  have 
received,  provided  he  still  retains  it;  but  the  rule  as  stated  here  makes  no 
distinction  between  such  creditors  who  have  disposed  of  property  to  the  firm, 
which  it  still  retains,  and  those  creditors  who  are  not  in  that  condition.  If 
it  be  said  that  the  iufant  must  restore  an  equivalent,  if  he  have  not  the 
original  consideration,  the  rule  should  not  have  stopped  with  the  firm  assets, 
but  should  at  least  make  the  infant  answerable  to  the  extent  of  any  property 
which  may  belong  to  him.     The  question  cannot  be  regarded  as  settled. 

In  the  celebrated  case  of  Earl  0/ Buckinghamshire  v.  Drury,  2  Eden,  60,  72, 
there  is  a  dictum  accredited  to  Lord  Mansfield,  to  the  effect,  that  "  if  an  infant 
pays  money  with  his  own  hand,  without  a  valuable  consideration  for  it,  he 
cannot  get  it  back  again."  This  dictum  was  approved  by  Gibbs,  C.  J.,  ia 
Holmta  v.  Blogg,  8  Taunt.  511,  2  Moore,  5G0,  where  it  was  held  that  an  in- 
fant who  took  a  lease  of  a  house,  occupied  the  premises  for  a  time,  and  paid 
the  rent,  could  not  recover  back  the  rent  so  paid,  on  avoiding  the  lease  after 
he  came  of  age,  and  quitting  the  premises.  It  was  sought  to  apply  the  rule 
of  this  mischievous  case  to  the  case  of  an  infant  who  agreed  to  enter  into  a 
partnership  with  a  tradesman,  and  paid  a  deposit  towards  the  purchase  of  au 
interest  in  the  business,  which  was  to  be  forfeited  to  the  tradesman  if  the  in- 
fant failed  to  fulfill  the  agreement,  sought  to  rescind  the  agreement,  and  re- 
cover back  the  money  so  paid  by  him.  It  was  held  that  he  might  recover, 
the  court  distinguishing  Holmes  v.  Blogg,  8  Taunt.  611,  2  Moore,  560,  on  the 
ground  that  there  the  infant  had  received  sometliing  of  value  for  the  money 
he  had  paid,  and  could  not  put  the  defendant  in  the  same  position  as  before, 
while  in  this  case  the  infant  had  derived  no  benefit  from  the  transaction,  and, 
besides,  was  subjected  to  a  penalty:  Coiye  v.  Overton,  10  Bing.  252;  3  Moore  St 
S.  738;  and  see  EcereU  v.  Wilkins,  29  L.  T.  846.  In  Ex  parte  Taylor,  8  De  Gex, 
M.  &  G.  254,  decided  more  than  twenty  years  after  Co7-pe  v.  Overton,  10  Bing. 
252,  3  Moore  &  S.  738,  an  infant  paid,  by  means  of  borrowed  money,  a  pre- 
mium upon  entering  into  a  partnership,  and  before  he  became  of  age  disaf- 
firmed the  contract  of  partnership.  It  was  held,  approving  Holmes  v.  Blogg, 
8  Taunt.  611,  2  Moore,  560,  that  the  infant  could  not  have  recovered  back 
the  premium  had  his  partners  remained  solvent,  and  therefore  could  not 
prove  it  under  their  bankruptcy. 

In  this  country.  Holmes  v.  Blogg,  8  Taunt.  511,  2  Moore,  560,  has  been  the 
subject  of  much  adverse  criticism.  See  post,  "  Infant's  Right  to  Recover  back 
Money  Paid  by  Him  on  Disaffirmance  of  Contract."  Yet,  so  far  as  the  ques- 
tion under  consideration  is  concerned,  it  has  been  held  in  Pwje  v.- Morse,  128 
Mass.  99,  that  if  an  infant  becomes  a  partner  with  another  person,  puts  a 
sum  of  money  into  the  business,  and  does  work  for  the  partnership,  he  can- 
not afterwards,  by  rescinding  the  contract,  recover  of  his  partner  the  money 
so  paid,  or  the  labor  performed,  in  the  absence  of  an  express  promise  to  pay 
him  therefor.  The  court  cites  Moley  v.  Brine,  120  Mass.  324,  a  case  the  same 
in  principle.      The   members  of  a  partnership  contributed  to  the  commoa 
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■took  in  unequal  proportions,  with  an  agreement  that  the  profits  should  be 
equally  divided  between  them.  Upon  the  dissolution  of  the  partnership,  the 
assets  were  insufficient  to  pay  back  the  contributions  of  the  several  members 
in  fulL  It  was  held,  on  a  bill  in  equity  to  close  up  the  partuer^hip,  that  the 
assets  must  be  divided  in  the  proportions  of  the  coutiibutious,  and  the  defi- 
ciency borne  by  the  partners  equally,  and  the  fact  that  one  of  the  members 
of  the  firm  was  a  minor  made  no  difference;  the  court  saying:  "The  assets 
remaining  at  the  time  of  the  dissolution  being  insufficient  to  pay  the  claims 
of  all  the  partners,  the  loss  of  capital  must  fall  upon  the  three  partners  in 
equal  proportions,  and  the  infant  cannot  throw  upon  his  copartners  the  obli- 
gation of  making  up  the  deficiency  ";  citing,  among  other  cases.  Holmes  v. 
Blogg,  8  Taunt.  511,  2  Moore,  560;  Ex  parte  Taylor,  8  De  Gex,  M.  &  G.  254; 
and  Breed  v.  Judd,  1  Gray,  455.  In  this  latter  case,  an  infant,  in  considera- 
tion of  an  outfit  to  enable  him  to  go  to  California,  agreed  to  give  the  party 
furnishing  the  outfit  one  third  of  all  the  avails  of  his  labor  during  his  absence, 
which  he  afterwards  sent  accordingly.  The  jury  having  found  that  the  agree- 
ment was  fairly  made,  and  for  a  reasonable  consideration,  and  beneficial  to 
the  infant,  it  was  held  that  he  could  not  rescind  the  agreement,  and  recover 
back  the  amount  so  sent,  deducting  the  amount  of  the  outfit  and  other  money 
expended  for  him  by  the  other  party  in  pursuance  of  the  agreement.  The 
court  said  the  contract,  in  substance  and  effect,  was,  that  the  defendants 
should  furnish  the  outfit,  and  the  plaintiff  his  labor  and  time,  and  that  the 
parties  should  divide  the  fruits  of  the  enterprise  in  a  certain  proportion. 
And  although  such  a  construction  made  the  contract  one  of  partnership,  and 
an  infant  could  not  be  bound  by  such  a  contract  so  long  as  it  remained  ex- 
ecutory, yet,  said  Thomas,  J.,  "we  know  of  no  ground  upon  which,  after 
arriving  at  full  age,  he  can  change  the  entire  character  of  a  contract  so  made 
and  executed,  treat  the  money  so  advanced  by  the  defendants  as  a  simple 
loan,  and  claim  for  himself  all  the  fruits  of  an  enterprise  in  which  their 
money  and  his  labor  were  the  common  stock,  and  this  when  the  contract  as 
originally  made  is  found  to  have  been  fair,  reasonable,  and  even  beneficial  to 
the  plaintiff."  The  court  went  on  to  discuss  the  contract  under  otlier  aspects, 
which  need  not  here  be  considered.  Again,  it  was  held  in  Adams  v.  Beall, 
67  Md.  53,  1  Am.  St.  Rep.  379,  citing  Holmes  v.  Bloijg,  8  Taunt.  611,  2  Moore, 
660,  that  where  money  is  paid  by  a  minor  in  consideration  of  being  admitted 
as  a  partner  in  a  business,  and  he  does  become  and  remain  a  partner  for  a 
time,  he  would  not  be  allowed,  on  voluntarily  withdrawing  from  the  partner- 
ship, to  recover  back  the  money  thus  paid,  unless  he  was  induced  by  fraudu- 
lent representations  to  enter  into  the  partnership.  But,  on  the  contrary,  it 
was  held,  with  more  correctness,  in  Sparman  v.  Keim,  83  N.  Y.  245,  that  an 
infant  might  avoid  an  agreement  of  partnership,  and  recover  back  the  money 
which  he  was  induced  to  invest  in  the  business  on  restoring  the  benefits  re- 
ceived from  the  partHership. 

Lending  and  Borrowing  of  Money.  —  There  can  be  no  question  that  an 
infant  who  makes  a  loan  of  money  may  disaffirm  his  contract  of  lending,  and 
recover  back  the  money.  It  is  even  held  that  if  an  infant  makes  a  usurious 
loan,  taking  the  borrower's  note,  he  may  avoid  the  contract  of  lending,  and 
recover  the  money  loaned  under  a  contract  for  money  had  and  received: 
Millard  v.  Heivlett,  19  Wend.  301;  Nelson,  O.  J.,  saying:  "I  put  the  case  en- 
tirely upon  the  ground  tliat  the  illegal  contract  is  out  of  the  question,  unless 
we  say  that  infants  shall  be  bound  by  illegal  contracts,  though  they  are  not 
by  those  which  are  legal,  and  then  the  objection  of  usury  fails,  and  the  right 
to  recover  becomes  very  plain." 
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On  the  other  hand,  an  infant's  contract  of  borrowing  can  be  no  more  than 
voidable.  It  may,  therefore,  be  ratified  by  the  infant  on  coming  of  age,  like 
any  other  voidable  promise:  Kennedy  v.  Doyle,  10  Allen,  161.  "  The  agree- 
ment stood  on  the  same  ground  as  any  other  contract  by  an  infant  for  any 
thing  but  necessaries.  It  was  voidable,  and  not  void,  and  if  affirmed  by  her 
after  coming  of  age,  was  binding  upon  her."  The  contract  may,  of  course, 
be  disaffirmed.  And,  certainly,  one  who  has  paid  ofiF  a  mortgage  on  the  land 
of  infants,  at  the  request  of  their  guardian,  cannot  maintain  an  action 
against  them  for  money  had  and  received  or  money  lent;  for  the  payment 
was  voluntary,  and  not  upon  any  contract  with  the  defendants,  and  their 
guardian  had  no  authority  to  subject  them  to  the  payment  of  the  claim: 
Bkknell  v.  Bicknell,  111  Mass.  265.  It  may  also  be  here  noticed  that  infancy 
is  a  good  defense  to  an  action  for  money,  generally,  paid  over  to  the  defend- 
ant for  the  plaintiflF:  Root  v.  Stevenson's  Adm'rs,  24  Ind.  115.  As  to  an  in- 
fant's liability  ou  notes  and  bills,  see  poit,  next  head,  "  Bills  and  Notes." 

A  number  of  cases  have  arisen  concerning  an  infant's  liability  for  money 
loaned  to  or  advanced  for  him  to  pay  for  necessaries.  It  seems  to  be  th« 
rule  that  an  infant  is  not  liable  at  law  for  money  borrowed  by  him  for  neces- 
saries, although  actually  expended  by  him  for  that  purpose;  but,  on  the 
other  hand,  he  is  liable  for  money  directly  applied  by  the  lender  in  procur- 
ing necessaries  for  him:  Rearshy  and  differs  Case,  Godb.  219;  Darby  y. 
Boucher,  1  Salk.  279;  Earle  v.  Peale,  10  Mod.  67;  1  Salk.  386;  Ellis  v.  Ellis,  12 
Mod.  197;  3  Salk.  197;  1  Ld.  Raym.  344;  Prohart  v.  Knonth,  2  Esp.  472,  note; 
Clarke  v.  Ledie,  5  Esp.  28;  Hed'jeley  v.  Holt,  4  Car.  &  P,  104,  105;  Bateman  v. 
Kingston,  6  L.  R.  Ir.  328;  Swift  v.  Bennett,  10  Cush.  436;  Randall  v.  Sweet, 
I  Denio,  460;  Smith  v.  Olip/iant,  2  Sand.  306;  Price  v.  Sanders,  60  Ind.  310; 
Beeler  v.  Youmj,  1  Bibb,  519.  The  infant  is,  however,  liable  in  equity  for 
money  borrowed  and  actually  applied  by  him  for  the  payment  of  neces- 
saries: Marlow  v.  Pi/Jeild,  1  P.  Wms.  558;  Hickman  v.  Hall's  Adm'rs,  5  Litt. 
338,  342;  Watson  v.  Cr<m,  2  Duvall,  147,  149;  Price  v.  Sanders,  60  Ind.  310. 
Several  cases  have  determined,  under  different  conditions  of  fact,  that  the 
particular  purposes  for  which  money  was  lent  to  or  expended  for  an  infant 
did  not  fall  under  the  head  of  necessaries:  See  Smith  v.  Gibson,  Peake  Add. 
Cas.  52;  Hi-dijeley  v.  HoU,  4  Car.  &  P.  104;  West  v.  Oregg's  Adm'r,  1  Grant 
Cas.  53;  Magee  v.  Welsh,  18  Cal.  155;  Dwrell  v.  Hastings,  28  Ind.  478,  479; 
McKnnna  v.  Merry,  61  111.  177;  Deeell  v.  Lcvxnthal,  57  Miss.  331;  34  Am. 
Rep.  449;  State  v.  Hovrxrd,  88  N.  C.  650,  651.  See  this  question  were  fully 
considered  post,  under  the  head  *'  Liability  for  Money  Borrowed  or  Advanced 
for  Necessaries." 

Bills  and  Notes.  —  Some  early  cases  entertained  the  view  that  the  bills 
of  exchange  and  promissory  notes  of  infants  were  absolutely  void.  Thus  it 
was  held  by  Sir  James  Mansfield  that  if  a  firm  of  partners  accepted  a  bill  of 
exchange,  and  one  of  the  partners  was  an  infant,  the  contract  being  void  as 
to  the  infant,  the  holder  of  the  bill  might  declare  on  it  as  accepted  by  the 
adult  partner  only,  and  if  the  defendant  plexded  in  abatement  that  the  other 
partner  ought  also  to  be  sued,  the  plaintiff  might  reply  his  infancy:  Burgess 
V.  Merrill,  4  Taunt.  468;  and  see  Oihhs  v.  Merrill,  3  Taunt.  307,  313.  'ihe 
fame  judge  had  previously  held  at  nitii  prius  that  infancy  was  a  good  defense 
to  an  action  on  a  bill  of  exchan2;e  accepted  by  tiie  defendant  for  necessaries, 
remarking:  *'  Did  any  one  ever  hear  of  an  infant  being  liable  as  acceptor  of  a 
bill  of  exchange?  The  replication  fof  necessaries  to  the  plea  of  infancy]  is 
nonsense,  and  ought  to  have  been  demurred  to ":  Williamson  v.  Widls,  1 
Camp.  552.     It  has  also  been  said,  in  actious  on  promissory  notes  to  which 
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the  plea  of  infancy  has  been  interposed,  that  a  negotiable  note  given  by  an 
iufaut,  even  for  necessaries,  is  absolutely  void,  and  not  merely  voidable: 
Sioasey  v.  Vanderheyden's  Adrn'r,  10  Johns.  .S3;  Bouchell  v.  Clary,  3  Brev. 
194;  AfcMinn  v.  Richmond^,  6  Yerg.  9;  for  the  reason,  in  the  language  of 
Swasey  v.  Vanderheydena  Adrn'r,  10  Johns.  33,  "if  the  note  be  valid  in  the 
first  instance,  aa  a  negotiable  note,  the  consideration  cannot  be  inquired  into 
when  it  ia  in  the  hands  of  a  bona  fide  holder,  and  the  infant  would  thereby 
be  precluded  from  questioning  the  consideration."  But  this  ia  no  reason; 
for,  on  the  contrary,  a  party  to  the  negotiable  instrument  may  plead  his 
infancy  as  a  defense  to  an  action  brought  thereon  by  even  a  bona  fde  holder 
for  value  witliout  notice,  and  before  maturity:  See  Tiedeman  on  Commercial 
Paper,  sec.  280.  It  will  be  further  noticed  that  the  facts  of  these  cases  did 
not  call  for  an  expression  of  opinion  that  the  paper  waa  void. 

Other  casea,  for  a  similar  reason,  have  denied  the  right  of  the  holder  of  a 
promissory  note  given  for  necessaries  to  maintain  an  action  thereon  against 
the  defense  of  infancy.  In  other  words,  infancy  is  a  complete  defense  to  an 
action  on  a  promissory  note  given  for  necessaries,  but  without  any  particular 
regard  to  the  question  whether  the  note  ia  void  or  voidable:  Feiiton  v.  White, 
4  N.  J.  L.  100;  McCrillis  v.  lioiv,  3  N.  H.  348.  In  Morion  v.  Steimrd,  5  111. 
Ajip.  533,  it  was  held  that  the  promissory  note  of  an  infant  given  for  neces- 
saries was  invalid  unless  ratified;  and  although,  perhaps,  the  payee  might 
maintain  an  action  thereon,  a  transferee  of  the  note  could  not  recover  upon 
it.  It  should  be  observed  that  while,  according  to  these  views,  no  action  can 
be  maintained  on  the  negotiable  instrument,  yet  the  infant  will  be  required 
to  pay  the  reasonable  value  of  the  necessaries:  JUcMinn  v.  Richmonds,  6  Yerg. 
9;  McCrillis  v.  How,  3  N.  H.  348. 

According  to  what  we  understand  to  be  the  better  authority,  however,  an 
infant  may  be  held  liable  on  his  express  contract  for  necessaries,  when  the 
contract  is  of  such  a  form  that  the  consideration  may  be  inquired  into,  and 
the  amount  agreed  to  be  paid  is  simply  the  reasonable  value  of  the  necessaries; 
and  should  the  stipulated  amount  exceed  the  reasonable  value,  the  recovery  on 
the  contract  is  simply  reduced  to  a  just  compensation.  Therefore  an  action 
may  be  maintained  against  an  infant  on  a  promissory  note,  whether  in  the 
hands  of  the  original  payee  or  not,  given  for  necessaries;  but  the  infant  may 
show  that  the  agreed  sum  is  in  excess  of  the  reasonable  value  of  the  neces- 
saries, and  thus  reduce  the  recovery  to  their  reasonable  value:  Bradley  v. 
PraU,  23  Vt.  378;  Earle  v.  Reed,  10  Met.  387;  Diibose  v.  IVheddon,  4  McCord, 
221;  Aaron  v.  Barley,  6  Rich.  L.  2G;  Aske.y  v.  WiUianis,  74  Tex.  294;  and 
see  Rainwater  v.  Durham,  2  Nott  &  McC.  524;  10  Am.  Dec.  637;  compare 
Howard  v.  Simpiins,  70  Ga.  322.  And  this  so  ruled  by  an  early  case  con- 
cerning a  single  bill:  Rmsel  v.  Lee,  1  Lev.  86;  compare  Beeler  v.  Young,  1 
Bibb,  519.  If  a  surety  signs  the  note,  and  afterwards  paya  it,  he  may  re- 
cover the  afhount  so  paid  from  the  infant:  Conn  v.  Coburn,  7  N.  H.  368;  26 
Am.  Dec.  746;  Maine's  Adrn'r  v.  Tarrant,  2  Hill  (S.  C.)  400;  but  see  Ayerav. 
Burns,  87  Ind.  245;  44  Am.  Rep.  759.  Several  cases  have  decided  that  un- 
der the  facts  presented  in  them  the  notes  were  not  executed  for  necessaries 
at  all,  and  consequently  the  defense  of  infancy  was  good:  Turner  v.  Oait/ier, 
83  N.  C.  357;  35  Am.  Rep.  574;  see  also  Bouchell  v.  Clary,  3  Brev.  194;  . 
Rainwaier  v.  Durham,  2  Nott  &  McC.  524;  10  Am.  Deo.  637;  Hounrd  v. 
Simpkins,  70  Ga.  322.  See  these  questions  concerning  necessaries  more  fully 
discussed  post,  under  the  head  "Necessaries." 

If  a  note  be  executed  by  an  infant  pursuant  to  some  statute,  it  will  be 
bindini{.     Thus   if  a  statute  authorizes  an  iufaut  father  of  a  bastard  cbild 
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to  settle  with  the  mother,  and  secure  to  her  compensation  for  keeping  the 
child,  it  impliedly  gives  him  the  power  to  execute  instruments  necessary  ia 
making  such  settlement,  and,  therefore,  to  a  promissory  note  executed  under 
■ach  circumstances,  infancy  will  be  no  defense:  Oaoin  v.  Burton,  8  lud.  69. 
See  fKwt,  "Contracts  Entered  into  Pursuant  to  Statutes." 

With  regard  to  general  bills  and  notes  to  which  an  infant  becomes  a  party, 
there  is  no  doubt  that  his  infancy  is  a  good  defense  to  an  action  against  them 
thereon:  Williama  v.  Haiiison,  Carth.  160;  Holt,  359;  Husscy  v.  Jewett,  9 
Mass.  100.  But  his  contract  ia  voidable  only,  and  not  void.  Therefore  an 
infant's  acceptance  of  a  bill  of  exchange  is  merely  voidable,  and  is  subject 
to  confirmation  after  his  arrival  at  full  age:  Hyer  v.  Hyatt,  3  Crancb  C.  C. 
276;  and  the  acceptance  of  a  bill  drawn  while  the  acceptor  was  an  infant, 
but  accepted  by  him  after  he  came  of  age,  is  not  even  voidable:  Stevens  v. 
Jackson,  4  Camp.  164;  and  see  Belfast  Banking  Co.  v.  Doherty,  4  L.  R.  Ir. 
124.  The  infant's  note,  whether  negotiablje  or  not,  which  he  signs  as  a 
maker,  is  likewise  simply  voidable:  Young  v.  Bell,  1  Cranch.  C.  C.  342;  Jef 
forcVa  Adm'r  v.  Ringgold^  6  Ala.  544,  548;  Fant  v.  Cathcai-t,  8  Ala.  725; 
Strain  v.  Wright,  7  Ga.  568;  Trustees  of  La  Orange  Collegiate  Institute  v.  A  n- 
derson,  63  Ind.  367;  30  Am.  Rep.  1:24;  Best  v.  Oivens,  3  B.  Mon.  72;  Beed  v. 
BatcJielder,  I  Met.  559;  Minockv.  Shortridge,  21  Mich.  304;  PIdlpot  v.  Sand- 
wich Mfg.  Co.,  18  Neb.  54;  Wright  v.  Sleele,2  N.  H.  51;  Aldrich  v.  Grimes, 
laN.  H.  194;  Edgerly  v.  Shaw,  25  N.  H.  514;  57  Am.  Dec.  349;  Houston  v. 
Cooper,  3  N.  J.  L.  866;  Goodsell  v.  Myers,  3  Wend.  479;  Euerson  v.  Cai-pen- 
ter,  17  Wend.  419;  Taft  v.  Sergeant,  18  Barb.  320,  321;  Cheshire  v.  Barrett,  4 
McCord,  241;  17  Am.  Dec.  755;  Wamsley  v.  Liudenberger,  2  Raud.  478.  It 
is  therefore  subject  to  his  ratification  or  disaffirmance.  If  he  ratifies  tha 
paper  on  coming  of  age,  he  thereby  makes  it  a  good  negotiable  note  from 
the  time  it  was  made,  and  consequently,  if  he  makes  a  new  promise  to  pay 
the  note  to  the  payee,  who  afterwards  transfers  the  note,  the  transferee 
takes  the  paper  as  a  valid  negotiable  instrument:  Reed  v.  Batchelder,  1  Met. 
659;  see  also  Chesldre  v.  Barrett,  4  McCord,  241;  17  Am.  Dec.  735;  and  on  tha 
other  hand,  if  he  disaffirms  the  note,  no  action  can  be  maintained  against 
him  either  by  the  payee  or  a  subsequent  transferee:  Hoyt  v.  Wilkinson,  67 
Vt.  404.  The  same  objection  has  been  urged  against  the  validity  of  an  in- 
fant's general  negotiable  note  as  against  the  validity  of  his  negotiable  note 
given  for  necessaries;  namely,  that  the  defense  of  infancy  would  not  avail 
against  a  bona  fide  holder  for  value  without  notice,  and  before  maturity,  and 
the  note  might  necessarily  operate  to  his  prejudice.  This,  however,  as  has 
been  said,  is  a  mistaken  notion;  for  infancy  may  be  set  up  as  a  defense  to  an 
action  on  the  note  by  such  a  holder.  There  is,  then,  no  more  reason  why 
the  negotiable  note  of  an  infant  should  be  void  than  his  non-negotiable  note; 
and  no  more  reason  why  his  non-negotiable  note  sho.ll  be  void  than  any 
other  contract  which  he  may  make.  The  same  remarks  apply  to  an  infant's 
bill  of  exchange,  or  other  negotiable  instrument. 

If  the  criterion  of  Lord  Chief  Justice  Eyre,  to  the  effect  that  if  the  court 
can  pronounce  the  contract  of  an  infant  to  be  to  his  prejudice,  it  is  void, 
while  if  it  be  uncertain  whether  the  contract  be  to  his  benefit  or  prejudice,  it 
is  voidable,  be  adopted,  still,  an  infant's  general  commercial  paper,  whether 
it  be  negotiable  or  not,  would  be  simply  voidable.  But  as  shown  supra,  under 
the  head  "Void  and  Voidable,"  this  is  no  longer  a  test.  As  early  as  1827, 
Cranch,  J.,  said  in  Hyer  v.  Hyatt,  3  Cranch  C.  C.  270,  277,  in  holiing  an 
infant's  acceptance  of  a  bill  of  exchange  to  be  voidable  only,  and  not  void: 
"I  am  inclined  to  think  that  no  contract  entered  into  by  an  iufaut  iB  abso- 
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lutely  void,  althongh  all  contracts  by  infants,  except  for  necessaries,  ara 
voidable.  There  are  some  d/ct(i  that  contracts  made  by  an  infant  to  his  pre- 
judice are  void,  not  voidable;  but  I  doubt  whether  in  law  there  be  any  differ- 
ence as  to  validity  between  those  which  are  beneficial  and  those  which  ara 
prejudicial  to  the  infant;  both  are  voidable,  but  neither  is  absolutely  void. 
There  is  no  case  in  which  it  has  been  decided  that  a  contract  between  an 
infant  and  an  adult  can  be  avoided  by  the  adult  upon  the  ground  of  tha 
infancy  of  the  other  party.  If  the  contract  were  absolutely  void,  neither 
party  would  be  bound.  The  question  whetlier  the  contract  be  prejudicial  to 
the  infant  is  a  question  of  fact,  not  of  law,  and  is  too  uncertain  to  becoma 
the  test  of  the  validity  of  the  contract.  It  is  a  question  wliich  depends  upon 
many  circumstances,  and  cannot  always  be  ascertained  at  the  time  of  tha 
contract." 

It  should  be  remembered,  however,  that  a  statute  may  make  an  infant's 
general  bills  and  notes,  as  well  as  his  other  contracts,  void:  See  supra, 
"Statutory  Regulation";  and  see,  under  a  former  statute  of  Connecticut 
noticed  under  that  head,  /I /sop  v.  Todd,  2  Root,  105,  109;  Lawrence  v.  Gard- 
ner, 1  Root,  477:  Maples  v.  Wightman,  4  Conn.  376;  10  Am.  Dec.  149,  —  casea 
which  apply  the  statute  to  promissory  notes.  A  statute  conferring  capacity 
upon  married  women  to  contract  generally  does  not  thereby  remove  the 
disability  of  infancy,  and  therefore  a  married  woman  may  plead  her  infancy 
to  an  action  on  a  promissory  note:    Cummimja  v.  Ecerett,  82  Me.  269. 

The  doctrine  that  the  executed  contracts  of  infants  are  binding  until 
avoided,  but  their  executory  contracts  are  invalid  until  affirmed,  also  here 
deserves  a  passing  notice,  for,  according  to  it,  it  is  said  that  the  promissory 
note  of  an  infant  is  not  void,  because  it  may  be  confirmed,  but  that  it  is  in- 
valid until  it  is  confirmed:  Edgerly  v.  Shaio,  25  N.  H.  514,  516;  57  Am.  Dec. 
349,  350;  Minock  v.  Shortridge,  21  Mich.  304,  315;  Morion  v.  Steward,  5  111. 
App.  533,  635;  and  see  also  State  v.  Plaisled,  43  N.  H.  413.  This  notion, 
which  seems  to  be  founded  on  a  misconception  of  what  is  meant  by  "  void- 
able," is,  hayjfily,  not  widespread.  See  it  criticised  supra,  "Void  and 
Voidable." 

The  promissory  note  of  an  infant  has  been  held  to  be  equally  voidable  when 
given  in  settlement  of  his  torts  or  criminal  acts,  as  when  given  in  the  adjust- 
ment of  an  account  against  him;  although  if  the  note  be  avoided  by  the  plea 
of  infancy,  the  plaintiff  may  be  remitted  to  hia  original  cause  of  action:  S/mw 
V.  Coffin,  58  Me.  254,  256;  4  Am.  Rep.  290;  see  also  Haiiks  v.  Deal,  3  Mo- 
Cord,  257;  contra,  Ray  v.  Tublm,  50  Vt.  688;  28  Am.  Rep.  519.  In  an  action 
on  a  note  executed  by  the  defendant,  it  is  sufficient,  according  to  the  code 
practice,  for  the  defendant  to  allege  in  his  answer  that  at  the  time  of  tiia 
execution  of  the  note  he  was  an  infant.  It  is  not  necessary  to  allege  that  tha 
note  was  voidable:  Stern  v.  Freeman,  4  Met.  (Ky.)  309.  The  burden  of  proof 
is  upon  the  plaintiff,  in  an  action  on  a  note  to  which  the  plea  of  infancy  is 
interposed,  to  show  that  the  note  was  either  given  for  necessaries  (or,  we 
may  add,  was  given  pursuant  to  some  statute),  or  that  the  defendant  ratified 
it  after  attaining  full  age:  Catlin  v.  tiaddox,  49  Coau.  492;  44  Am.  Rep.  249, 
254. 

There  have  been  numerous  attempts  by  parties  to  bills  of  exchange  and 
promissory  notes  to  escape  liability  thereon  because  of  the  infancy  of  some 
other  party,  but  these  attempts  have  generally  been  failures.  A  guarantor 
or  surety  of  the  infant,  whether  he  is  or  is  not  really  a  party  to  the  paper, 
cannot  set  up  the  infancy  of  the  principal  party  as  a  defense  to  his  collateral 
obligation.  Thus  in  an  action  on  a  promise  to  pay  the  promissory  uoie  of 
Am.  ST.  Ukp.,  Vol.  XVIII.  —  39 
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another,  the  fact  that  the  note  was  voidable  in  consequence  of  the  infancy  cf 
the  maker  furnishes  no  defense  to  the  action:  Hernter  v.  Steiner,  5  Watts  &  S. 
476;  the  note  being  voidable,  and  not  void,  was,  with  an  agreement  to  forbear 
to  sue  it,  a  suflScieut  consideration  for  the  promise  to  pay  it  by  the  third  per- 
son, and,  furthermore,  infancy  can  only  be  taken  advantage  of  by  the  infant 
himself,  or  some  one  who  represents  him.  But  while,  as  a  general  proposi- 
tion, infancy  will  not  protect  the  indorsers  or  sureties  of  an  infant,  or  those 
who  have  jointly  entered  into  his  voidable  undertakings,  yet  sureties  on  the 
promissory  note  of  an  infant,  given  for  the  price  of  land  purchased  by  him, 
are  not  liable  where  the  infaut  disaflBrms  the  contract  after  attaining  major- 
ity, and  restores  the  land  to  the  grantor,  the  consideration  of  the  note  being 
entirely  extingnished:  Baker  v.  Kennelt,  54  Mo.  82.  Though  the  maker  of  a 
promissory  note  be  an  infant,  an  indorser,  very  plainly,  aside  from  the  propo- 
sition that  the  objection  of  infancy  is  personal,  will  be  bound  by  his  indorse- 
ment, for  he  warrants  the  capacity  of  the  maker:  Henderson  v.  Fox,  5  Ind. 
489;  and  for  like  reasons,  it  is  no  defense  to  an  action  by  the  indorsee  of  a 
bill  of  exchange  against  the  acceptor  that  the  drawers,  who  had  drawn  the 
bill  payable  to  themselves,  and  indorsed  it,  were  infants  when  the  bill  was 
drawn:  See  Taylor  v.  Croker,  4  Esp.  187.  Furthermore,  since  the  indorse- 
ment of  a  bill  of  exchange  or  promissory  note  by  an  infant  transfers  the  title, 
and  is  simply  voidable,  ami  since  the  privilege  of  infancy  is  personal,  the  in- 
fancy of  the  payee  of  a  bill  or  note  is  no  defense  to  an  action  on  the  paper  by 
an  indorsee  against  tlie  acceptor,  drawer,  or  maker:  Orey  v.  Coojm;  3  Doug. 
65;  Jones  v.  Darch,  4  Price,  300;  Tayor  v.  Croker,  4  Esp.  187;  Nightirifjale  v. 
WUhinyton,  15  Mass.  272;  8  Am.  Dec.  101;  Dally  v.  Brownfield,  1  Pa.  St.  497; 
Hardy  v.  Wai.era,  38  Me.  450;  Fruzlcr  v.  Masney,  14  Ind.  382;  and  the  same 
rule  appl'es  where  the  paper  is  transferred  without  indorsement:  See  Oarner 
V.  Cook,  30  Ind.  331;  and  where  a  non  negotiable  note  is  indorsed  by  an  infant 
payee:  Haxtings  v.  Dollarhide,  24  Cal.  195.  A  further  reason  is  suggested 
why  the  maker  of  a  note  or  drawer  of  a  bill  cannot  set  up  the  defense  of  the 
infancy  of  the  payee  to  an  action  by  the  transferee  of  the  paper;  namely, 
that  the  maker  or  drawer  by  making  a  negotiable  instrument  payable  to  a 
certain  person  asserts  to  the  world  the  competency  of  the  payee  to  negotiate 
the  paper:  See  Frazier  v.  Masxey,  14  Ind.  382. 

There  is  no  doubt  that  if  an  infant  indorser  were  sued  on  his  contract  of  ia- 
dorsement,  infancy  would  be,  as  to  him,  a  complete  defense:  Nigldinjale  v. 
WUIanijton,  15  Mass.  272,  274;  8  Am.  Dec.  101,  102;  Dully  v.  Brownfield,  1 
Pa.  St.  497.  As  before  remarked,  the  indorsement  transfers  the  title,  which, 
however,  the  infant  may  ratify  or  avoid.  Undoubtedly,  the  infant  may  dis- 
affirm the  indorsement,  and  intercept  payment  to  the  holder  of  the  paper,  at 
any  time  before  the  maker  or  other  party  who  is  called  upon  for  payment  has 
paid  it  to  the  holder;  and,  of  course,  in  that  case,  the  party  culled  upon  to 
pay  could  set  up  the  disaffirmance  as  a  defense  to  an  action  against  him  by 
the  holder:  See  Hastings  v.  Dollarhide,  24  Cal.  195.  Whether  he  could  dis- 
affirm his  transfer  after  payment  made  to  the  holder  is  anocher  question.  In 
Welch  V.  Welch,  103  Mass.  5(52,  it  was  said  by  Colt,  J.,  citing  Nightingale  v. 
Wilhington,  15  Mass.  272,  274,  8  Am.  Dec.  101,  102,  that  the  indorsement  by 
an  infant  payee  of  a  note  could  not  be  set  aside  by  him  as  void,  so  as  to  give 
him  a  right  to  recover  of  the  maker,  who  had  paid  the  indorsee  before  notice 
that  the  order  of  payment  had  been  countermanded,  for  the  reason  that 
the  transaction  had  become  executed  in  favor  of  the  appointee,  and  could 
uot  be  opened  without  restating  the  maker.  We  regard  this  dictum  as 
entirely  unsound,  af»d  see  no  reason  on  principle  why  the  infant  may  not 
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repudiate  his  indorsement  after  as  Trell  as  before  payment  made  to  ths 
holder  of  the  paper,  and  himself  claim  payment,  leaving  the  equities  be- 
kwerti  the  parties  to  be  otherwise  adjusted.  This  was  the  view  taken  in 
Brigga  v.  AlcCahe,  27  Ind.  327,  89  Am.  Dec,  503,  506,  where  there  is  an  ex- 
pression of  opinion  to  the  efifect  that  the  infant  payee  of  a  non- negotiable 
Dote  may  disaffirm  his  contract  of  assignment,  and  recover  of  the  maker,  not- 
withstanding the  maker  paid  the  paper  to  the  assignee  before  the  infant's  dis* 
affirmance  of  the  assignment. 

It  may  here  be  noticed  that  an  infant  is  not  liable  at  law  or  in  equity  on 
his  promissory  note  from  the  fact  that  he  traded  as  an  adult,  and  his  infancy 
was  unknown  to  the  party  who  took  the  note.  He  is  not  thereby  estopped 
from  pleading  his  infancy  as  a  defense:  Van  IViiiklev.  Ketcham,  3  Caines,  323; 
Houston  V.  Cooper,  3  N.  J.  L.  866;  Baker  v.  Stone,  136  Mass.  405.  Nor  would 
he  even  be  liable  thereon  at  law  because  he  fraudulently  represented  himself 
to  be  of  full  age  at  the  time  he  executed,  and  the  payee  relied  upon  such 
representations:  Batemanx.  Kingston,  6  L.  R.  Ir.  32S;  Bu.iey  v.  Bussell,  10 
N.  H.  184;  34  Am.  Dec.  146.  See  this  question  fully  considered  iufra,  "In- 
fant's Concealment  or  Misrepresentation  as  to  Age. 

Finally,  it  may  be  observed  that  the  execution  or  indorsement  of  a  note, 
negotiable  or  non-negotiable,  by  means  of  an  agent  appointed  by  an  infant, 
is  not  void,  but  voidable:  Whitney  v.  Dutch,  14  Mass.  457;  7  Am.  Dec.  229; 
Hardy  v.  Waters,  38  Me.  450;  Hastings  v.  Dollarhide,  24  Cal.  195.  Contra, 
Semplev.  Morrison,  7  T.  B.  Mon.  298;  and  see  "post,  "Delegation  of  Authority." 

Bonds.  — An  infant's  bond,  by  which  we  are  to  understand  his  obligation 
under  seal,  with  a  penalty,  has  sometimes  been  considered  as  void,  as  being 
a  contract  clearly  to  his  prejudice.  In  Fisher  v.  Mowbray,  8  East,  330,  Lord 
Ellenborough  said  that  an  infant  could  not  bind  himself  in  a  bond  with  a 
penalty,  conditioned  for  the  payment  of  interest  as  well  as  principal;  but  the 
only  question  really  involved  was  the  right  of  the  infant  to  avoid  the  bond 
by  a  plea  of  infancy.  A  few  years  later,  in  Bnylia  v.  Dinely,  3  Manle  &  S. 
477,  in  debt  on  a  bond  with  a  penalty,  conditioned  for  the  payment  of  the 
principal  sum  with  interest,  a  replication  that  after  the  making  of  the  bond, 
and  before  the  commencement  of  the  action,  the  defendant  attained  full  age, 
and  ratified  and  confirmed  the  bond,  was  held  by  the  same  judge  to  be  ill  on 
demurrer;  for,  it  was  again  said,  an  infant  could  not  give  a  bond  with  a 
penalty,  and  for  the  payment  of  interest,  and  unless  the  infant  was  estopped 
by  some  act  at  full  age  of  as  high  authority  as  the  bond,  the  defense  of  in- 
fancy would  be  good.  Ihe  case  involves  altogether  a  singular  confusion  of 
ideas;  and  perhaps  is  really  only  authority  on  the  proposition  that  the  bond 
of  an  infant  cannot  be  confirmed  by  paroL  This  question  will  be  noticed 
hereafter  under  the  head  of  ratification.  The  case  of  Hunter  v.  Agnew,  1 
Fox  &  S.  15,  holds  a  bond  with  a  penalty,  given  by  an  infant,  to  be  void, 
and  not  merely  voidable;  and  see  also  some  remarks  in  Waples  v,  Hastings, 
8  Harr.  (Del.)  403. 

An  infant's  bond  with  a  penalty,  given  for  money  paid  out  for  necessaries, 
was  also  said  to  be  void,  in  Ayliff  v.  Archdale,  Cro.  Eliz.  920;  that  is,  no 
action  could  be  maintained  thereon  against  the  defense  of  infancy;  but  it 
was  remarked  that  if  the  plaintiff  had  taken  an  obligation  for  the  very  sum 
which  he  had  laid  out  for  the  defendant,  it  would  have  been  otherwise. 
According,  also,  to  the  case  of  Bli'is  v.  Ferryman,  1  Scam.  484,  an  infant 
cannot  bind  himself  by  bond,  not  even,  it  seems,  for  necessaries;  and  it  is 
held,  when  the  plaintiif  relies  upon  a  new  promise  made  after  full  age,  he 
must  declare  upon  the  simple  contract  which  the  new  promise  was  meant  to 
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establish;  and,  therefore,  in  an  action  on  a  bond,  to  which  infancy  was 
pleaded,  the  plaintiff  could  give  evidence  of  a  new  promise  by  the  defendant 
after  coming  of  age;  and  see  Hussey  v.  Jeivelt,  9  Mass.  100,  101.  But  "where 
the  instrument  given  for  necessaries  is  such  as  to  admit  of  inquiring  into  ita 
consideration,  the  infant  is  liable  upon  the  instrument,  and  if  the  evidence 
be  such  as  not  to  warrant  a  recovery  for  the  amount,  judgment  may  be  ren- 
dered jyro  tanto  for  that  part  due  on  the  instrument  for  which  a  minor  would 
be  legally  liable":  Guthrie  v,  Morris,  22  Ark.  411.  Therefore  if,  by  statute, 
the  consideration  of  a  bond  may  be  inquired  into,  an  action  may  be  maiu- 
tained  on  a  bond  given  by  an  infant  for  necessaries:  Gulluie  v.  MorrtH,  22 
Ark.  411.  "Being  liable  for  the  value  of  the  necessaries  upon  a.  quantum 
valebant,  what  protection  could  there  be  in  permitting  him  to  defeat  an  ac- 
tion on  the  instrument  for  the  same  amount?  Protection  is  the  sole  end  of 
the  infant's  privilege,  and  the  latter  should  never  be  extended  further  than 
is  demanded  by  the  former":  Guthrie  v.  Morris,  22  Ark.  411.  Tliis  opinion, 
in  our  judgment,  is  sound  sense  and  sound  law. 

In  Conroe  v.  BircUull,  1  Johns.  Cas.  127,  1  Am.  Dec.  105,  the  court  ap- 
provin<;j  the  rulo  of  Perkins,  to  the  effect  that  all  deeds  of  an  infant  which 
take  effect  by  delivery  of  his  hand  were  voidable  only,  held  tlie  bond  of  an 
infant  to  be  simply  voidable.  And,  as  has  been  seen,  a  number  of  cases 
have  established  that  an  infant's  bontl  for  title  is  voidable  merely,  and  not 
void:  Mustard  V.  Wohlford's  Heirs,  15  Gratt.  329;  76  Am.  Dec.  209;  Weaver 
V.  Jones,  24  Ala.  420;  Bnzeman  v.  Broioving,  31  Ark.  3G4;  see  ante,  "Execu- 
tory Contracts  to  Sell  Real  Property."  These  cases  are  strictly  in  accord 
with  the  modern  rule  tliab  all  general  contracts  of  infants  are  voidable,  and 
not  void.  It  has  also  been  lield  that  an  administration  bond  given  by  an 
infant  is  not  void,  but  voidable,  and  may  be  affirmed,  or  not,  after  he  attains 
full  age:  Chambers  v.   Wheri-y,  1  Bail.  L.  28. 

If  the  bond  of  an  infant  be  executed  by  him  pursuant  to  the  requirements 
of  a  statute,  it  is  then  not  even  voidable,  but  so  far  as  infancy  is  concerned, 
libsolutely  binding.  Thus  the  bond  or  recognizance  entered  into  by  a  minor 
for  his  personal  appearance  at  court,  to  answer  a  charge  against  him,  is  valid 
and  binding,  under  statutes  which  provide  for  the  taking  of  such  bonds  or 
recognizances  from  defendants  who  may  be  infants:  McCall  v.  Parker,  13 
Met.  372;  State  v.  Weatherwax,  12  Kan.  4G3;  and  infancy  is  no  defense  to  an 
action  on  a  bond,  executed  pux'suant  to  statute,  by  the  reputed  fatlier  of  a 
bastard  child,  conditioned  to  indemnify  the  town  against  liability  for  the 
support  of  the  bastard:  Peojile  v.  Moores,  4  Denio,  518;  47  Am.  Dec.  272; 
Inhabitants  qf  Bo7-dentown  v.  Wailace,  50  N.  J.  L.  13.  Bronson,  C.  J.,  saying 
in  the  first  of  these  cases:  "When  an  infant  is  under  a  legal  obligation  to  do 
an  act,  he  may  bind  himself  by  a  fair  and  reasonable  contract  made  for  the 
purpose  of  discharging  the  obligation."  The  greatest  question  of  difficulty 
in  this  connection  has  been.  Is  the  infant  included  within  the  provisions  of 
the  statute?     See  post,  "Contracts  Entered  into  Pursuant  to  Statutes." 

It  may  here  be  noticed  that  although  an  infant,  at  the  time  of  making  a 
bond,  fraudulently  represented  that  he  was  of  full  age,  yet  the  bond  is  never- 
theless only  voidable,  at  liis  election,  at  law,  though  it  might  be  otiierwise  in 
equity:  Conroe  v.  Birds'ill,  1  Johns.  Cas.  127;  1  Am.  Dec.  105;  and  see  post, 
"Infant's  Concealment  or  Misrepresentation  as  to  Age." 

Sealed  Contracts,  Generally.  — The  general  contracts  of  an  infant  are 
none  tlie  less  voidable  because  they  are  under  seal,  even  according  to  the  old 
theory  tliat  contracts  prejudicial  to  an  infant  are  void:  Whitney  v.  Dutch,  14 
Mass,  457,  461;  7  Am.  Dec.  229,  232,  per  Parker,  C.  J.;    West  v.  Penny,  16 
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Ala.  187;  Stohrs  v.  Broion,  4  Chand.  39;  3  Finn.  311;  Little  ▼,  Duncan,  9  Rich. 
L.  55;  64  Am.  Dec,  760;  Vaughan  v.  Pan-,  20  Ark.  600.  "  From  a  careful 
review  of  the  authorities,"  says  Whitney,  J.,  in  Little  v.  Duncan,  9  Rich.  L. 
65,  64  Am.  Dec.  760,  "I  do  not  perceive  that  the  question  in  any  way  turua 
on  the  fact  of  whether  the  contract  was  under  seal  or  not."  Such  a  contract 
13,  therefore,  capable  of  ratification  or  disaffirmance  l)y  the  infant;  and  it  may 
be  confirmed  by  the  infant,  after  reaching  full  age,  by  parol:  Vaughan  v. 
Parr,  20  Ark.  600;  and  see  Stokes  v.  Brown,  4  Chand.  39;  3  Finn.  311;  Little 
V.  Duncan,  9  Rich.  L.  55;  64  Am.  Dec.  760. 

Interkst. — In  Fi.s/ier  v.  Moiobray,  8  East,  330,  and  Baylia  v.  Dineli/,  3 
Maule  &  S.  477,  Lord  Ellenborough  exprescsd  himself  to  the  efTect  that  an 
infant  could  not  give  a  security  for  interest;  at  least,  liis  bond,  with  a  penalty, 
conditioned  for  the  payment  of  a  principal  sum,  with  interest,  was  void,  as 
being  clearly  prejudicial.  In  Ta/t  v.  Pike,  14  Vt.  405,  39  Am.  Dec.  228,  it 
was  also  held,  citing  Fisher  v.  Mowbray,  8  East,  330,  that  interest  would  not 
be  allowed  on  an  account  against  an  infant  for  necessaries;  but  this  ruling 
was  disapproved  in  Bradley  v.  Pratt,  23  Vt.  378,  in  which  it  was  held  that 
interest  might  be  recovered  on  a  promissory  note  given  by  an  infant  for  the 
reasonable  value  of  necessaries,  Redfield,  J.,  saying:  "It  seems  to  us,  upon 
principle,  if  the  infant  is  not  to  be  held  liable  for  interest,  the  price  should 
be  proportionately  increased,  which  is  the  same  thing.  It  is  incomprehen- 
sible how  if  one,  for  board,  deserves  to  have  $2.50  per  week  in  hand,  if  the 
payment  be  delayed  for  years,  the  same  sum  is  to  meet  the  obligation.  One 
might  as  well  hold  that  a  merchant  should  furnish  goods  to  infants  at  cost, 
without  freight  even.  The  rule  has  no  force  when  carried  to  that  absurd 
length."  It  is  impossible  to  escape  this  reasoning  with  respect  to  necessaries; 
and  in  regard  to  other  contracts  of  infants,  certainly  no  court  at  the  present 
(lay,  even  conceding  that  contracts  which  are  to  the  infant's  detriment,  are 
void,  would  feel  justified  in  declaring  them  to  be  void  because  they  included 
stipulations  for  interest. 

ACCOUNT.S  Stated.  —  It  was  at  one  time  commonly  said  that  an  infant  could 
not  state  an  account  so  as  to  bind  himself:  Hcdgeley  v.  Holt,  4  Car.  &  P.  104; 
Oliver  V.  Woodroffe,  4  Mees.  &  W.  C50;  Burghart  v.  Hall,  4  Mees.  &  W.  727, 
732;  Vent  v.  Osgood,  19  Pick.  572,  575,  per  Putnam,  J.  "An  infant  cannot 
be  liable  on  an  account  stated,"  says  Lord  Abiiiger  in  Burghart  v.  Hall,  4 
Mees.  &  W.  727,  732,  "  and  the  reason  given  is,  that  he  cannot  calculate,  and 
is  therefore  incapable  of  stating  an  account."  This  may  mean  nothing  more 
than  that  infancy  may  be  a  good  defeftse  to  an  action  on  an  accourt  stated; 
but,  nevertheless,  these  cases  seem  to  have  been  regarded  as  holding  the 
account  stated  of  an  infant  to  be  absolutely  void.  It  has  also  been  very 
generally  held  that  an  infant  is  not  liable  on  an  account  stated  for  necessaries: 
Wood  v.  Witherick,  Latch,  169;  Pickering  v.  Gunning,  Palmer,  528;  W.  Jones, 
182;  Ltgledew  v.  Douglas,  2  Stark.  36;  Trueman  v.  Hurst,  1  Term  Rep.  40; 
BartlM  v.  Emery,  1  Term  Rep.  42,  note;  Oliver  v.  Woodroffe,  4  Mees.  &  W. 
650.  It  is  difficult  to  understand  upon  what  theory  these  latter  cases  proceed, 
except  it  be  that  the  account  stated  is  void;  or,  more  probably,  and  it  seema 
to  us  correctly,  as  suggested  by  B^ron  Parke  in  Wil  tarns  v.  Moor,  1 1  Mees.  & 
W.  256,  265,  and  Chief  Justice  Shaw  in  Stone  v.  Dennison,  13  Pick.  1,  6,  23 
Am.  Dec.  654,  657,  that  the  items  cannot  be  gone  into;  for  if  the  items  could 
t>e  inquired  into,  and  the  balance,  as  struck  and  agreed  to,  represented  simply 
the  reasonable  value  of  the  necessaries,  a  recovery,  according  to  the  weight  of 
authority,  might  be  had  upon  it:  See  post,  "Express  Contracts  for  Necessaries." 
However  this  may  be,  the  English  case  last  cited  settled  the  question  that 
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an  account  stated  by  an  infant  was  not  absoltitely  void,  bnt  voidable  only, 
and  therefore  might  he  ratified  by  the  infant  after  attaining  full  age.  Baron 
Parke  said:  "We  can  see  no  sound  or  sensible  distinction  in  this  respect 
between  the  liability  of  an  infant  on  an  account  stated,  and  his  liability  for 
goods  sold  and  delivered,  or  any  other  contract.  The  contract  of  an  infant 
for  goods  sold  and  delivered  (not  being  necessaries)  is  as  completely  void  as 
his  contract  on  an  account  stated,  if  by  the  word  'void'  is  meant  incapahle 
of  being  enforced.  The  plea  of  infancy  will  be  a  bar  to  any  demand  on  the 
one  contract,  as  well  as  on  the  other.  But  if  by  the  word  '  void  '  is  meaiifc 
inc'ipable  of  being  ratified,  then  we  can  discover  neither  principle  nor  author- 
ity for  the  distinction  relied  on It  was  indeed  argued  for  the  defend- 
ant that  on  an  account  stated  an  infant  derives  no  benefit;  tliat  he  does  not, 
as  on  a  purchase  of  goods,  get  anything  valuable;  that  he  has  no  fpiid  jn-o  qua. 
But  this  is  a  fallacy;  an  infant  stating  an  account  gets  precisely  the  same 
benefit  as  an  adult  gets  on  a  similar  transaction.  He  makes  curtain  the  pre- 
viously uncertain  state  of  the  transactions  between  himself  and  the  person 
with  whom  he  is  stating  accounts,  and  he  gets  rid  of  the  necessity  of  preserv- 
ing vouchers." 

Suretyship.  —  Dicta  are  to  be  found  in  a  nuniber  of  cases  to  the  effect  that 
an  infant's  contract  of  suretyship  is  necessarily  prejudicial  to  him,  and  is 
therefore  absolutely  void:  Wheaton  v.  East,  5  Yerg.  41,  61;  2G  Am.  Dec.  251, 
252;  West  v.  Penriy,  16  Ala.  187,  189;  Hastings  v.  Dollarhide,  24  Cal.  195, 
209;  BoMnson  v.  Weeks,  56  Me.  102,  106.  In  fact,  the  contract  of  suretyship 
of  an  infant  is  the  usual  example  of  a  contract  tliat  is  void  because  manifestly 
to  his  prejudice.  In  Cronise  v.  Clark,  4  Md.  Ch.  403,  it  was  also  said  that  a 
mortgage  of  her  reversionary  interest  in  real  and  personal  property,  executed 
by  an  infant  feme  covert  to  secure  a  debt  due  by  a  firm  of  which  her  hus- 
band was  a  member,  was  absolutely  void,  as  necessarily  prejudicial,  and  in- 
capable of  confirmation;  but  the  facts  of  the  case  simply  involved  the  right 
of  the  infant  to  avoid  the  mortgage  for  her  infancy;  and  in  Chandler  v. 
McKinney,  6  Mich.  217,  74  Am.  Dec.  686,  it  was  likewise  said  that  a  mort- 
gage given  by  an  infant  feme  covert  to  secure  tlie  debt  of  her  husband  was 
absolutely  void,  and  not  merely  voidable,  since  it  could  not  be  beneficial  to 
her;  but  here,  also,  the  case  simply  involved  the  right  of  the  infant  to  disre- 
gard the  mortgage,  and  the  proceedings  had  under  it.  And  according  to  the 
early  statute  of  Connecticut,  quoted  ante,  under  the  head  "  Statutory  Regu- 
lation," it  was  decided  that  a  promissory  note  executed  by  an  infant  while 
under  the  government  of  a  guardian,  as  surety  of  another,  was  a  contract 
against  his  interest,  and  absolutely  void,  and  incapable  of  confirmation: 
Maples  v.  Wi<//Uman,  4  Conn.  376;  10  Am.  Dec.  149.  InCurtin  v.  Patton,  11 
Serg.  &  R.  305,  310,  311,  the  court  calls  an  infant's  contract  of  suretyship 
"absolutely  void,"  but  yet  it  recognizes  the  possibility  of  a  confirmation  by 
the  infant  when  of  full  age;  and  of  course  there  could  be  no  confirmation  if 
the  contract  were  absolutely  void. 

These  views  do  not  accord  with  principle  or  the  weight  of  authority.  It 
must  now  be  regarded  as  settled  that  the  contract  of  suretyship  of  an  infant, 
like  his  other  general  contracts,  is  voidable  only,  and  not  void,  and  is  conse- 
quently capable  of  ratification  by  him  when  he  arrives  at  full  age:  Fetrow  v. 
Wiseman,  40Ind.  148;  Owen  v.  Lomj,  112  Mass.  403;  Harnerv.  Dipple,  31  Ohio 
St.  72:  27  Am.  Rep.  496;  Williams  v.  Harrison,  11  S.  C.  412;  Heed  v.  Lane^ 
61  Vt.  481;  and  see  Uinely  v.  Manjaritz,  3  Pa.  St.  428.  In  Harner  v.  Dipple, 
31  Ohio  St.  72,  27  Am.  Rep.  496,  Mcllvaine,  J.,  says:  "  The  privilege  of  infancy 
is  accorded  for  the  protection  of  the  infant  ffom  injury  resulting  from  impo> 
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aition  by  others  or  his  own  indiscretion.  That  object  is  fully  accomplished 
by  conferring  on  him  the  power  to  avoid  his  contracts,  or  in  other  words,  by 
giving  him  immunity  from  liability  until  such  contracts  are  ratified  by  him- 
self after  arriving  at  full  age.  And,  again,  that  an  adult  laboring  under  no 
disability  may  perform  his  unexecuted  contracts  of  infancy,  whether  they 
be  beneficial  or  prejudicial  to  him,  and  that  he  will  be  bound  by  such  per- 
formance we  think  is  a  proposition  too  plain  to  be  doubted.  If,  therefore, 
with  full  knowleilge  of  the  facts,  he  ratifies  and  affirms  them,  being  moved 
thereto  by  his  sense  of  right  and  duty,  he  should,  in  law,  as  in  morals,  be 
bound  to  their  performance."  And  in  Williams  v.  Harrison,  11  S.  C.  412,  Wil- 
hrd,  C.  J.,  I'emarks:  "Assuming  that  a  person,  being  of  full  age,  and,  as 
*uch,  chargeable  with  knowledge  of  his  legal  rights,  deliberately  determines 
that  his  interest  or  duty  demands  that  he  should  recof^nize  and  discharge  an 
obligation,  imperfect  through  the  fact  of  its  assumption  during  minority,  it 
would  be  difficult  to  find  any  sound  reason  why  the  courts  should  interfere 
to  deny  efi"ect  to  such  an  act."  Even  in  a  state  where  the  benefit  and  detri- 
ment tlieory  seems  to  some  extent  to  be  still  adhered  to  it  is  said:  "It  can- 
not be  held  as  a  matter  of  law  that  to  sign  a  promissory  note  as  surety  is 
necessarily  not  beneficial  to  an  infant":  Gray,  C.  J.,  in  Owen  v.  Lomj,  112 
Mass.  403.  Finally,  in  Patchin  v.  Cromach,  13  Vt.  330,  it  was  held  that  the 
recognizance  of  an  infant  was  not  voitl,  but  voidable  only;  the  court  saying: 
"  A  recognizance,  or  debt  of  record,  acknowledged  by  an  infant  in  court,  or 
before  a  magistrate,  is,  in  no  case,  to  be  adjudged  void,  but  voidable  only." 

Insurance.  —  An  infant's  contract  of  insurance  by  which  he  is  insured 
against  tire  is  not  void,  but  voidable  only,  at  the  election  of  the  infant;  and 
the  defense  of  infancy  is  personal,  and  is  not  open  to  the  company,  in  an  ac- 
tion against  it  to  recover  for  the  loss:  Monaglian  v.  Af/riaiUural  F.  Ins.  Co., 
53  Mich.  2.38.  Such  a  contract  cannot  be  a  contract  for  necessaries,  which 
will  bind  the  infant  absolutely:  New  Hampshire  Mut.  F.  Ins.  Co.  v.  Noycs,  32 
N.  H.  345. 

SUARE- HOLDER  IN  CORPORATIONS.  — There  is  no  doubt  that  if  an  infant 
purchase  of  a  corporation  shares  of  its  capital  stock,  he  may  avoid  the  con- 
tract of  purchase,  and  recover  back  the  money  paid:  Indianapolis  Chair  Mfg. 
Co.  V.  Wilcox,  59  lud.  429. 

Concerning  the  liability  of  an  infant  share-holder  for  calls,  there  have  been  a 
number  of  adjudications  in  England.  In  the  first  of  these  cases,  that  of  Cork 
ttc^  R'y  v.  Cuzifnove,  10  Q.  B.  935,  to  a  declaration  in  debt  for  calls,  charging 
the  de  endant  as  the  holder  of  shares  under  a  railway  act  incorporated  with 
the  Companies'  Clauses  Consolidation  Act,  8  and  9  Victoria,  chapter  16,  it  was 
held  to  be  no  answer  that  defendant,  when  he  became  the  registered  holder 
of  the  shares,  and  when  he  became  indebted  for  the  calls,  was  an  infant,  and 
that  he  had  not,  since  he  attained  his  age,  been  registered  anew,  or  ratified  the 
original  registration;  for  (per  Denman,  C.  J.,  and  Patteson,  J.)  an  infant  was 
liable  for  calls  by  the  express  wording  of  the  statute  of  Victoria;  at  all 
events  (per  Coleridge  and  Erie,  JJ.),  he  was  liable  if  he  was  sued  after 
attaining  his  age,  and  still  held  the  shares;  for  such  holding  would  be  a 
ratification.  In  the  next  case,  Newry  etc.  B'y  v.  Coombe,  3  Ex.  505,  the  de- 
fendant pleaded  to  a  similar  action  that  he  became  the  holier  of  the  shares 
by  having  contracted  and  subscribed  for  them,  and  that  at  the  time  of  his  so 
contracting  and  subscribing,  and  also  at  the  time  of  making  the  calls,  he  was 
an  infant,  and  while  an  infant  be  repudiated  the  contract  and  subscription. 
It  was  held  that  the  plea  was  a  good  piinia  facie  bar,  and  that  if  the  de- 
fendant, after  he  became  of  age,  disaffirmed  his  repudiation,  or  if  he  became 
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Dable  by  enjoyment  of  the  proHta,  those  facts  should  be  replied.  Baron  Parke, 
in  discnssing  the  liability  of  an  infant  subscriber  under  the  Companies' Clauses 
Consolidation  Act,  said,  in  opposition  to  the  view  held  by  Chief  Justice  Dea« 
man  and  Justice  Patteson  in  Cork  etc.  R'y  v.  Cazenow,  10  Q.  B.  935:  "The 
law  is  never  to  be  construed  so  as  to  affect  wfth  liability  to  a  contract  per- 
sons incapable  of  contracting;  therefore,  the  liability  imposed  by  this  stat- 
ute cannot  apply  to  such  of  the  subscribers  as  are  lunatics,  infants,  or  feme 
tovertit.  It  is  true  that  the  statute  contemplates  the  case  of  infants  being 
share-holders,  and  no  doubt  they  may  acquire  shares  by  descent  or -marriage; 
but  the  question  here  is,  whether  when  an  infant  has  become  a  share-holdor 
by  contract,  he  may  not  disaffirm  it.  I  am  of  the  opinion  that  this  is  the 
ordinary  case  of  a  contract  with  the  company  which  the  defendant  may  dis- 
affirm."   And  see  also  Norlkweatern  R'y  v.  Mc Michael,  5  Ex.  114,  124. 

In  the  case  next  in  order,  Leeds  etc.  R'y  v.  Fearnley,  4  Ex.  26,  the  de- 
fendant pleaded  that  at  the  time  of  making  the  calls,  and  also  at  the  time 
he  became  the  holder  of  the  shares,  he  was  an  infant.  The  pleas  were  held 
bad,  it  not  appearing  that  the  defendant  had  become  a  share-holder  by 
original  contract  with  the  company,  or  that  he  had  repudiated  the  shares. 
Baron  Parke,  in  the  course  of  the  argument,  remarked:  "This  is  not 
the  ordinary  case  of  a  contract  by  an  infant,  but  a  purchase  of  shares, 
by  which  he  acquired  a  property  in  the  possible  profits  of  the  concern. 
Now,  according  to  Ketney'a  Case,  Cro.  Jac.  320,  and  what  is  more  distinctly 
laid  down  by  Dodderidge,  J.,  in  Kirton  v.  Eliott,  2  Bulst.  69,  he  would 
be  liable,  unless  he  repudiated;  then  ought  not  the  plea  to  aver  that  fact?" 
and  Baron  Rolfe  said:  "There  is  no  averment  that  the  defendant  was  origU 
nally  a  contractor  for  the  shares  with  the  company,  nor  that  he  avoided  th« 
contract,  as  there  was  in  that  case  [Newry  etc  R'y  v.  Coombe,  3  Ex.  565]. 
The  defendant  may  have  received  these  shares  by  will,  or  devolution  upon 
him  by  the  operation  of  law,  or  purchase  from  the  original  contractor,  and 
he  cannot  be  assumed  to  have  repudiated  them.  The  case  of  Cork  etc.  R'y 
T.  Ccaenove,  10  Q.  B.  935,  decides  that,  under  these  circumstances,  an  infant 
is  bound."  In  the  case  following  of  Northwestern  R'y  v.  McMichnel,  5  Ex. 
114,  the  defendant  pleaded  that  he  became  the  original  holder  of  the  shares 
by  contract  with  the  company,  and  that  at  the  time  he  became  such  holder, 
and  also  at  the  time  the  calls  were  made,  he  was  an  infant,  and  that  be  never 
ratified  the  contract, nor  had  he  ever  derived  any  profit,  benefit,  or  advantage 
from  the  proprietorship  of  the  shares.  It  was  held  that  the  plea  was  bad  for 
want  of  an  averment  that  the  defendant  had  repudiated  the  contract,  or,  at 
least,  that  he  continued  a  minor. 

Baron  Parke,  in  this  latter  case,  thus  explains  the  effect  of  an  infant's  be- 
eoming  a  share-holder:  "  If  the  effect  of  a  person  actually  becoming  a  share- 
holder in  a  railway  company  by  original  agreement  with  the  company  ought 
fo  be  treated  as  a  mere  contract  with  those  to  whom  the  proposal  was  made 
for  a  future  partnership  with  the  persons  who  should  be  afterwards  fixed  upon 
by  them,  and  to  contribute  to  the  capital  for  carrying  on  the  undertakings  ia 
•  certain  proportion,  such  a  contract  could  not  be  presumably  beneficial  to  aa 
infant,  and  would  be,  as  all  mere  contracts,  except  for  necessaries,  are,  not 
binding  on  the  infant  at  all;  and  the  simple  fact  that  the  defendant  at  tha 
time  he  made  the  contract  was  an  infant  would  be  an  answer  to  an  action 
upon  it.  The  same  may  be  said  of  {in  executed  contract  for  the  purchase  of  a 
mere  personal  chattel.  But  in  the  cases  already  decided  upon  this  subject, 
infants  having  become  share-holders  in  railway  companies  have  been  held 
liable  to  pay  calls  made  whilst  they  were  infants.    They  have  been  treated. 
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therefore,  as  persons  in  a  different  situation  from  mere  contractors,  for  then 
they  would  have  been  exempt;  but,  in  truth,  they  are  purchasers  who  have 
acquired  an  interest,  not  in  a  mere  chattel,  but  in  a  subject  of  a  permanent 
nature,  either  by  contract  with  the  company,  or  purchase  or  devolution  from 
those  who  have  contracted,  and'with  certain  obligations  attached  to  it  which 
they  were  bound  to  discharge,  and  have  been  thereby  placed  in  a  situation 
analagons  to  an  infant  purcliaser  of  real  estate  who  has  taken  possession,  and 
thereby  becomes  liable  to  all  the  obligations  attached  to  the  estate,  for  in- 
Btance,  to  pay  rent  in  the  case  of  a  lease  rendering  rent,  and  to  pay  a  fine 
due  on  the  admission  in  the  case  of  a  copyhold  to  which  an  infant  has  been 
admitted,  unless  they  have  elected  to  waive  or  disagree  to  the  puichase  alto- 
gether, either  during  infancy  or  after  full  age,  at  either  of  which  times  it  ia 
competent  for  an  infant  to  do  so:  Bac.  Abr.,  tit.  Infancy  and  Age,  I.,  5;  Co. 
Lit.  380.  After  commenting  upon  the  previous  cases,  and  again  disapprov- 
ing the  view  taken  in  Cork  etc.  R'y  v.  Caze.nove,  10  Q.  B.  935,  that  an  infant 
was  liable  to  pay  calls  under  the  Companies'  Clauses  Consolidation  Act,  Baron 
Parke  continues:  "  Under  the  statute,  therefore,  our  opinion  is,  that  the  in- 
fant is  not  absolutely  bound,  but  is  in  the  same  situation  as  an  infant 
acquiring  real  estate,  or  any  other  permanent  interest;  he  is  not  deprived  of 
the  right  which  the  law  gives  every  infant,  of  waiving  and  disagreeing  to  a 
purchase  which  he  has  made;  and  if  he  waives  it,  the  estate  acquired  by  the 
purchase  is  at  an  end,  and  with  it  his  liability  to  pay  calls,  though  the  avoid- 
ance may  not  have  taken  place  till  the  calls  was  due When,  there- 
fore, there  isnothing  but  the  simple  fact  of  infancy  pleaded  to  an  action  for 
calls  against  a  purchaser  who  has  been  registered,  and  thereby  become  a  share- 
holder in  a  subject  of  a  permanent  character,  the  interest  continuing  to  be 
vested  in  the  infant,  and  the  consequent  obligation  to  pay,  the  simple  plea  of 
infancy  is,  according  to  the  above  authorities,  insufficient."  Finally,  it  was 
held  in  Dublin  etc.  R'y  v.  Black,  8  Ex.  181,  that  a  plea  of  infancy  to  an 
action  for  railway  calls  which  alleged  that  the  defendant  disaffirmed  and 
repudiated  his  contract  and  subscription  after  he  became  of  full  age  was  bad 
for  not  alleging  that  he  repudiated  within  a  reasonable  time  after  he  became 
of  age. 

It  seems  to  ns  that  the  courts  in  the  foregoing  cases  might  have  delivered 
themselves  of  the  results  attained  with  much  less  labor,  and  certainly  with 
greater  clearness  of  thought.  While  we  concur  in  the  main  with  the  views 
finally  expressed  in  them,  yet  we  do  not  agree  with  all  that  they  say.  We 
suggest  the  following  rule,  based  partly  upon  them  and  partly  on  the  general 
principles  of  disaffirmance  and  ratification  discussed  j)ost:  That  if  an  infant 
enters  into  an  original  contract  of  subscription  for  or  purchase  of  shares  in 
a  corporation  with  the  company  itself,  the  contract,  in  the  absence  of  a  stat- 
ute to  the  contrary,  is  not  absolutely  binding  upon  him,  but  may  be  ratified 
or  disafiirmed  by  him.  If  the  contract  is  ratified,  he  is,  of  course,  liable  for 
future  calls;  and  since  the  ratification  makes  the  contract  good  ab  initio,  he 
will  be  liable  for  past  calls  as  well,  though  made  during  his  infancy.  If  the 
contract  is  disaffirmed,  the  shares  revert  to  the  corporation,  and  the  infant, 
of  course,  is  no  longer  a  share-holder,  nor  liable  for  future  calls;  and  since  the 
disaffirmance  avoids  the  contract  from  the  beginning,  he  will  not  be  liable  for 
past  calls.  He  may  disaffirm  the  contract  during  infancy,  and  whether  calls 
have  been  already  made  at  the  time  or  not;  and  he  must  disaffirm,  either  be- 
fore he  reaches  full  age  or  within  a  reasonable  time  thereafter,  or  he  will  be 
taken  to  have  ratified  the  contract  by  retaining  the  shares.  He  can  conclu- 
•ively  ratify  the  contract  only  after  full  age.     If  the  infant  has  acquired  the 
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shares  by  purchase,  gift,  or  bequest  from  some  original  or  intermediate 
holder,  it  seems  to  us  that,  on  principle,  the  results  are  in  general  the  same. 
He  may  either  affirm  his  holding  or  repudiate  the  shares.  If  he  does  the 
former,  he  is,  of  course,  liable  for  calls;  if  the  latter,  he  is  not  liable,  and  the 
shares  revert  to  the  original  holder,  or  his  representatives,  who  are  liable. 
He  may  repudiate  the  shares  during  his  minority;  but  if  he  retains  them,  as 
an  owner,  after  coming  of  age,  he  ratifies  the  holding,  and  must  answer  the 
calls.  We  are  not  quite  sure  that  if  a  disaffirmance  may  be  made  by  the 
infant  at  the  time  suit  is  brought  against  him  for  the  calls,  it  is  necessary,  in 
either  case  of  acquisition,  to  allege  a  repudiation  of  the  shares,  but  that  the 
repudiation  may  be  sufficiently  shown  by  a  plea  of  infancy  merely. 

A  number  of  cases  have  been  decided  under  the  English  Companies'  Acts 
involving  the  liability  of  an  infant  share-holder  to  be  placed  on  the  list  of 
contributories  on  the  winding-up  of  the  company.  Thus  it  has^  been  deter- 
mined that  an  infant  share-holder  who  becomes  adult  before  the  winding-up 
order  is  made  may  become  liable  as  a  contributor,  because  of  his  failure  to 
repudiate  the  shares  within  a  reasonable  time  after  his  arrival  at  full  age,  or 
because  of  his  failure  to  repudiate,  coupled  with  some  affirmative  acts  on 
his  part:  MitchelCa  Case,  L.  R.  9  Eq.  363;  Lvmsden's  Case,  L.  R.  4  Ch.  31; 
KhhetCs  Case,  L.  R.  5  (>h.  302;  and  the  same  may  be  the  result  where  he  be- 
comes adult  after  the  commencement  of  the  winding-up  of  the  company: 
Ha7-t'8  Case,  L.  R.  6  Eq.  512;  but  compare  Wilson's  Case,  L.  R.  8  Eq.  240; 
Castetlo's  Ciise,  L.  R.  8  Eq.  504;  Symon's  Case,  L.  R.  5  Ch.  298. 

Releases  and  Compromt.se3.  —  An  infant's  release  of  a  claim  on  account 
of  personal  injuries  sustained  by  him  by  reason  of  the  tort  of  tlie  releasee  is 
not  binding,  nor  is  it  void,  but  it  is  voidable  by  him,  at  his  election,  and  con- 
stitutes no  bar  to  an  action  to  recover  damages  for  the  injuries:  Baker  v. 
Lovett,  6  Mass.  78;  St.  Louis  etc.  B'y  v.  Higijius,  44  Ark.  293;  and  the  bring- 
ing of  suit  upon  the  claim  is  an  unequivocal  act  of  disaffirmance:  St.  Loula 
etc.  R'y  V.  Hiyijins,  44  Ark.  293.  But  in  the  first  of  these  cases,  in  which  the 
release  was  given  by  the  infant  to  one  of  two  persons  who  had  committed 
an  assault  and  battery  upon  him,  and  the  action  was  afterwards  brought 
by  the  infant  against  the  other  wrong-doer,  Parsons,  C.  J,  said:  "If  the 
jury,  on  the  trial,  are  convinced  that  the  satisfaction  received  from  Dennis 
[the  releasee]  was  a  compensation  for  the  injury,  they  will  assess  for  the 
plaintiff  but  nominal  damages.  But  if  the  compensation  be  found  inatie- 
quate,  the  jury  will  give  such  further  sum  as,  with  the  money  received  from 
Dennis,  will  amount  to  a  reasonable  satisfaction."  The  release  by  an  infant 
of  a  claim  arising  from  contract  stands  on  the  same  footing  as  his  release  of 
a  claim  on  account  of  a  tort:  See  Commonwealth  ex  rd.  Strnyer  v.  Hanlz,  2 
Peur.  &  VV.  333;  but  wiiere,  by  statute,  females  of  the  age  of  eighteen  are 
competent  to  enter  into  marriage  contracts,  a  female  of  the  age  of  eighteen 
may  make  a  valid  and  bin<ling  release  of  a  promise  to  marry:  Diveliii  v. 
RUjijshee,  4  Ind.  464.  If,  also,  a  party  litigant  who  executes  a  release  to  a 
witness  to  extinguish  the  interest  of  the  witness  in  the  suit  be  an  infant,  he 
will  not  be  bound  by  the  release:  Walker  v.  Ferrin,  4  Vt.  523;  but  in  Lanij' 
ford  V.  Frey,  8  Humph.  443,  it  was  said,  rigiiUy  applying  the  rule  of  Keane. 
V.  Boycott,  2  H.  Black.  511,  515,  discussed  supra,  that  a  release  by  an  infant 
of  his  legacy  or  distributive  share,  in  order  to  enable  him  to  become  a  wit- 
ness, was  void,  since  the  release  could  hardly  be  otherwise  than  injurious  to 
him;  and  see  Fndye  v.  State,  3  Gill  &  J.  103;  20  Am.  Dec.  463.  A  release 
may,  of  course,  be  binding  by  statute.  See,  however,  Bowers^s  Adnix  v.  Stait, 
7  Har.  &  J.  32;  Fridge  v.  Stat^,  3  Gill  &  J.  103;  20  Am.  Dec.  463. 
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An  infant's  compromise  of  a  claim  is  likewise  not  binding  npon  him,  but 
Is  snbject  to  hia  avoidance:  Ware  v.  Cartkdge,  24  Ala.  622;  60  Am.  Dec. 
489;  but  it  is  no  defense  to  an  action  on  an  agreement  of  compromise  of  a 
suit  that  the  plaintifif  was  an  infant,  and  the  agreement  was  made  oa  his 
behalf  by  his  attorneys:  Chicago  etc.  B.  R.  Co.  v.  Lammert,  19  111.  App.  135, 
140. 

Arbitration.  —  It  was  said  in  an  old  case  that  an  infant's  submission  to 
arbitration  was  void:  Rudston  and  Yaies's  Case,  March,  111,  114.  Of  course 
the  submission  is  not  binding  as  against  the  objection  of  infancy:  See  Jone» 
V.  Payne,  41  Ga.  23.  But  there  is  no  reason  wliy  the  submission  should  be 
anything  more  than  voidable,  and  why  it  may  not  be  ratified  by  the  infant 
after  attaining  full  age.  This  view  was  taken  in  Jones  v.  Phoenix  Bank,  8 
N.  Y.  228,  in  which  it  was  held  that  if  an  infant  submits  a  claim  to  arbitration, 
and  on  coming  of  age  receives  the  proceeds  of  the  award  from  his  guardian, 
he  thereby  ratifies  tlie  submission  and  the  award,  and  cannot  recover  on  his 
original  claim;  and  in  Barnaby  v.  Baniahy,  1  Pick.  221,  in  which  it  was  de- 
cided that  an  infant,  after  coming  of  age,  ratifies  an  award  made  upon  a 
submission  by  his  guardian  tliat  tlie  ward  and  infant  heir  shall  pay  an  annu- 
ity to  the  M'idow  in  lieu  of  dower,  where  he  pays  part  of  the  money  then  due, 
promises  to  pay  the  rest  of  that  installment,  and  says  that  he  had  lodged 
^Utf^uicty  in  his  brother's  hands  to  meet  an  annual  payment. 
^^  Skkvice.  — It  has  not  been  so  much  the  question  whether  an  infant's  con- 
tracts of  service,  both  when  he  is  the  employer  and  when  the  employed,  are 
voidable,  rather  than  voi<l,  but  whether  they  are  not  binding,  at  least  to 
some  extent,  upon  him.  There  should  be  no  doubt,  however,  that  an  infant 
employer  is  not  liable  for  wages  which  he  has  agreed  to  pay:  Hughes  v.  GaU 
lans,  10  Phila.  318;  but  see  Delavae  v.  Clare,  Latch,  156.  But,  plainly,  in- 
fancy is  no  answer  to  a  claim  for  wages  accruing  due  after  majority  has  been 
attained,  although  on  a  contract  of  hiring  originally  made  under  age: 
Thomas  \.  Waldo,  1  Fost.  &  F.  173.  And,  of  course,  the  infant,  on  coming 
of  age,  may  ratify  the  contract  of  hiring. 

There  u  more  diflaculty  where  an  infant  enters  into  a  contract  by  which  he 
agrees  to  serve  another.  In  Rex  v.  Inhabitants  of  Chillesford,  4  Barn.  &  C. 
94,  ICl,  Bayley,  J.,  said:  "An  infant  may  make  a  contract  for  his  own 
benefit;  he  may,  therefore,  make  a  contract  for  hiring  and  service,  for  that 
will  be  beneficial  to  him.  It  will  give  him  a  right  to  sue  for  wages.  If  he 
does  not  perform  his  contract,  although  no  action  will  lie  against  him,  he  will 
be  liable  to  the  statutory  regulations  applicable  to  masters  and  servants." 
And  in  a  proceeding  under  4  George  IV.,  chapter  34,  against  a  servant  for  ab. 
senting  himself  from  the  service,  it  was  said  in  Wood  v.  Fenvnck,  10  Mees.  & 
W.  195,  that  a  contract  of  hiring  and  service  for  wages  was  a  contract  bene- 
ficial to  an  infant,  and  therefore  binding  upon  him  [so  far  as  the  statute  was 
concerned],  though  the  contract  contained  clauses  for  referring  disputes  to 
arbitration,  and  for  the  imposition  of  forfeiLures  in  case  of  neglect  of  duty,  to 
be  deducted  from  the  wages.  But  in  Re/jina  v.  Lord,  12  Q.  B.  757,  which 
was  an  information  against  an  infant  servant,  under  the  same  statute,  Lord 
Denman  held  that  an  agreement  to  serve  for  wages  might  be  for  an  infant's 
benefit;  but  an  agreement  which  compelled  an  infant  to  serve  at  all  times 
during  a  certain  term,  but  left  the  master  free  to  stop  his  work  and  wages 
whenever  he  chose  to  do  so,  could  not  be  considered  as  beneficial  to  the  ser- 
vant, and  was  wholly  void  [for  the  purposes  of  the  prosecution].  On  the  other 
hand,  under  the  Employees  and  Workmen  Act,  1875,  38  and  39  Victoria, 
chapter  90,  which  enables  a  dispute  between  employer  and  workmen  to  be 
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heard  and  determined  l>y  a  conrt  of  summary  jnrisdiction,  an  agreement  by 
which  an  infant  undertakes  to  serve  iron  ship-builders  and  boiler-makers  a8 
plater  and  riveter  for  a  term  of  five  years,  at  weekly  wages,  with  a  proviso 
that  should  the  employers  cease  to  carry  on  their  business,  or  find  it  necessary 
to  reduce  the  operations  of  their  works,  either  temporarily  or  permanently, 
from  their  being  unable  to  obtain  materials,  or  in  consequence  of  any  acci- 
dent, or  in  consequence  of  strikes  or  combinations  of  workmen,  or  from  any 
cause  over  which  they  should  not  have  any  control,  they  should  have  power 
to  terminate  the  agreement,  and  discharge  the  infant  upon  giving  him  four- 
teen days'  notice,  was  held  not  to  be  void  on  the  face  of  it,  so  as  to  prevent 
it  from  being  enforced  against  him  according  to  the  act:  Leslie  v.  Filzpalrkk, 
L.  R.  3  Q.  b.  Div.  229,  the  Dourt  saying:  "The  agreement  in  question  is 
not  open  tn  the  objections  which  were  held  fatal  in  Regina  v.  Lord,  12  Q.  B. 
757.  According  to  the  construction  put  upon  the  contract  in  that  case,  it 
bound  the  infant  not  to  engage  in  any  other  service  or  business  during  the 
whole  term,  while  it  reserved  to  tlie  master  the  right  to  stop  the  work  and 
the  wages  whenever  he  pleased.  Moreover,  it  rendered  the  infant  liable  to 
be  dismissed  for  any  misconduct  or  disobedience,  and  upon  dismissal,  to  for- 
feit all  his  wages  which  should  then  be  due  and  unpaid.  That  contract  was 
manifestly  void  on  tlie  face  of  it.  Either  stipulation  was  of  itself  BufUcient 
to  invaliilate  it.  Tlie  first  was  inequitable;  the  second  violated  a  settled 
rule  of  law,  by  wliich  an  infant  is  incapable  of  contracting  himself  out  of 
his  acquired  rights,  or  subjecting  himself  to  a  penalty."  See  also  Birkin  v. 
Forth,' '6^  L.  T,  532. 

In  this  country,  an  infant's  contract  of  work  and  labor,  or  service,  for 
wages,  is  not  binding  upon  him,  but  is  subject  to  his  avoidance,  at  least 
before  the  contract  has  been  fully  executed  by  the  parties,  by  the  perform- 
ance of  the  service  and  the  payment  of  the  wages:  See  the  cases  referred  to 
in  the  following  paragraphs  of  this  bead.  "Even  a  contract  of  apprentice- 
ship," says  Parker,  C.  J.,  in  Moses  v.  Stevens,  2  Pick.  332,  335,  "by  means  of 
which  he  is  to  acquire  a  knowledge  of  some  mechanical  or  other  business,  ia 
not  by  the  common  law  obligatory;  certainly  a  contract  by  which  he  disposes 
of  his  personal  labor  without  any  stipulation  for  instruction  is  less  deserv- 
ing of  legal  protection."  Infancy,  therefore,  is  a  good  defense  to  an  action 
against  him  for  a  breach  of  the  contract:  Francis  v.  Felmit,  4  Dev.  &  B.  498. 
And  when  an  infant  has  disaffirmed  the  contract,  a  person  who  afterwards 
employs  him  is  not  gnilty  of  the  violation  of  a  statute  which  makes  it  a  penal 
ofTense  to  entice  away  or  employ  a  laborer  or  servant  who  has  contracted  in 
writing  to  serve  another  for  a  specified  time,  "such  contract  being  in  force, 
and  binding  on  the  parties  thereto":  Langham  v.  State,  55  Ala.  114;  over- 
ruling Murrell  v.  State,  44  Ala.  367.  The  contract,  of  course,  is  binding  until 
avoided  by  the  infant:  Nashville  etc.  R.  R.  v.  Elliott,  1  Cold,  611;  78  Am.  Dec. 
606.  In  Nicherson  v.  Easton,  12  Pick.  110,  a  contract  in  writing,  signed  by  a 
minor,  his  mother  and  step-father,  of  the  one  part,  and  by  the  defendant  of 
the  other  part,  which  recited  that  the  minor  had  been  living  with  the  defend- 
ant as  an  apprentice,  but  that  no  indenture  had  been  executed,  and  which 
stipulated  that  the  minor  should  go  on  a  wh  ding  voyage,  and  that  the 
defendant  should  furnish  him  outfits,  and  sliould  receive  all  his  earnings  on 
the  voyage,  and  that  should  the  ship  return  before  the  minor  reached  the  age 
of  twenty-one,  he  should  be  free  from  his  apprenticeship,  was  held  to  be  a 
contract  for  an  independent  service  and  purpose,  and  was  not  binding  upon 
the  minor,  and  therefore  he  was  entitled  to  recover  bia  earnings  on  the  voy* 
age,  which  bad  been  received  by  tbe  defendant. 


April,  1890.]  Craiq  v.  Van  Bebber.  621 

It  fol!T)ws  that  if  an  infant  makes  a  special  contract  to  labor  for  a  certain 
time  at  certain  wages,  he  may,  nevertheless,  avoid  the  contract  at  his  pleas- 
ure, and  recover  on  a  quantum  viei'uit  for  the  services  performed,  as  though  no 
special  contract  had  been  made:  Mo'<€S  v.  Stevens,  2  Pick.  332;  Vent  v.  Osgood, 
19  Pick.  572;  Oaffiiey  v.  Hayden,  110  Mass.  137;  14  Am.  Rep.  580;  Tluomaa 
V.  Dike,  11  Vt.  273;  34  Am.  Dec.  690;  Hoxie  v.  Lincoln,  25  Vt.  206;  Medhury 
V.  Watrons;  7  Hill,  110;  WhHmarshv.  Hall,  3  Denio,  375;  Jndkins  v.  Wnker, 
17  Me.  38;  35  Am.  Dec.  229;  Vehiie  v.  PiidJiam,  GO  Me.  142;  Loioev.  Sinkkar, 
2.1  Mo.  308;  Ray  v.  Haines,  52  111.  485;  Dallas  v.  Holiinjsworth,  3  Ind.  537; 
Van  Peltv.  Corwine,  6  Ind.  363;  DanvilU-y.  Anwkeag  Mfg.  Co.,  62  N.  H.  133. 
The  cases  of  McCoy  v.  Huffman,  8  Cow.  84,  and  Weeks  v.  Leighton,  5  N.  IT.  343, 
to  the  contrary,  have  been  overruled  by  Medhury  w.  Watroux,  7  Hill,  110,  and 
Lufkin  v.  Mayall,  25  N.  H.  82,  respectively.  So  where  an  infant  agreed  to  accept 
in  part  payment  for  his  services  an  order  upon  a  third  person  for  cloth,  he  is 
not  bound  by  the  receipt  of  the  order,  but  may  avoid  the  contract,  and 
recover  on  a  qiuudum  meruit  for  the  value  of  his  services:  ALell  v.  Wanen, 
4  Vt.  149.  And  where  an  infant  agrees  to  work  at  a  certain  rate  of  wages, 
it  being  understood  that  she  could  leave  the  employment  at  any  time,  she 
may  likewise  avoid  the  ex^^iess  contract,  and  recover  the  value  of  her  services 
rendered  upon  a  quantum  meruit:  Lufkin  v.  Mayall,  25  N.  H.  82.  "Tlie 
general  principle  undoubtedly  is,"  says  Bell,  J.,  in  this  last  case,  "that 
when  there  is  an  express  contract  between  parties,  the  law  will  not  raise  ary 
implied  contract;  but  we  doubt  if  this  has  any  application  to  the  case,  where 
the  law  itself  gives  to  one  of  the  parties  the  right  to  avoid  the  contract  by 
reason  of  an  original  and  intrinsic  defect."  There  can  be  no  doubt  of  the 
right  of  an  infant  to  recover  on  a  quantum  meruit  what  her  services  rendered 
are  reasonably  worth,  if  her  employer  has  violated  his  part  of  the  contract, 
and  she  leaves  the  service  at  his  request,  and  in  conformity  with  her  own 
wishes:  Meeker  v.  Hurd,  31  Vt.  639.  And,  on  the  other  hand,  where  an 
infant  contracted  to  work  for  a  year,  but  left  before  the  expiration  of  that 
time,  but  about  a  month  after  he  had  become  of  age,  it  was  held  that  he  had 
ratified  the  contract  by  continuing  in  the  service  after  he  became  of  age,  and 
that  if  he  then  left  without  suflScient  cause,  he  could  not  recover  for  the 
services  rendered:  Forsyth  v.  Hastings,  27  Vt.  646.  In  Aldrick  v.  Abrahams^ 
Hill  &  D.  423,  it  was  held  that  an  infant  who  had  agreed  to  lease  and 
purchase  from  the  defendants  certain  premises,  and  to  pay  therefor  a  gross 
sum  and  an  annual  rent,  and  to  erect  buildings  on  the  premises  of  suflicient 
value  to  secure  tlie  payments,  could  not,,  on  avoiding  the  agreement,  with- 
out having  paid  or  done  anything  for  the  defendants,  maintain  an  action 
against  them  to  recover  for  the  value  of  the  labor  done  and  materials  fur- 
nished by  him  in  the  erection  of  a  building  upon  the  premises,  pursuant  to 
the  agreement,  since  he  had  erected  the  building  for  himself. 

There  has,  however,  been  considerable  dispute  as  to  whether  the  amount 
of  the  injury  occasioned  to  the  employer  by  the  infant's  abandoning  the 
special  contract  can  be  deducted  from  the  value  of  the  services  rendered  by 
the  infant,  so  that  the  latter  can  only  recover  the  difiference,  if  any,  in  iiis 
favor.  A  dictum  by  Chief  Justice  Parker,  in  Moses  v.  Stevens,  2  Pick.  332, 
to  the  eflect  that  such  a  deduction  might  be  made,  has  been  approved,  ami 
sometimes  actually  applied,  in  several  cases:   Thomas  v.  Dike,   11   Vt.  27H; 

34  Am.  Dec.  690;  Hoxie  v.  Linroln,  25  Vt.  206;  Jmlkiivtv.  Walker,  17  Me.  38; 

35  Am.  Dec.  229;  Lowe  v.  Sinkkar,  27  Mo.  308.  In  Tliomas  v.  Dike,  11  Vt 
273,  34  Am.  Dec.  690,  Williams,  C.  J.,  says.  "The  court  are  inclined  to 
adopt  this  rule  [of  Moses  v.   Stevens];   and  although   I   have   great   doubt 
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whether  it  is  not  infringing  the  general  rnle  of  law  on  the  subject  of  con- 
tracts with  infants,  yet  I  more  reailily  yield  my  assent  to  this  course,  on  prin- 
ciples of  policy,  when  I  reflect  that  so  many  minors  are  emancipated  by  their 
parents  by  giving  them  their  time,  as  it  is  called,  — a  practice  which,  though 
•auctioned  by  judicial  decisions,  I  regret  has  prevailed,  —  and  become  adults 
for  the  purpose  of  making  contracts,  and  remain  infauts  to  avoid  them.  It 
would  be  unsafe  for  the  community,  unless  some  such  principle  were  adopted. 
The  case  under  consideration  must  be  decided  on  this  ground." 

This  view  has  been  condemned,  and,  we  think,  properly  so;  and  the  cor- 
rect rule,  in  our  opinion,  is,  that  the  damages  sustained  by  the  employer  by 
reason  of  the  infant's  abandoning  the  service  under  the  special  contract,  or 
otherwise  failing  to  comply  with  the  terms  of  the  contract,  cannot  be  taken 
into  consideration  in  an  action  by  the  infant  on  quantum  mei-u'd  to  recover  for 
the  services  rendered  by  him:  WIdtmarsk  v.  Hall,  3  Denio,  375;  Berocher  v. 
Conthental  MHIk,  58  Me.  217;  4  Am.  Rep.  28G;  Danville  v.  Amoskeag  Mfj. 
Co.,  62  N.  H.  133.  In  Devocher  v.  Continental  Mills,  58  Me.  217,  4  Am.  Rep. 
286,  Walton,  J.,  uses  the  following  langu:ige:  "To  compel  the  minor  thus 
to  make  good  the  loss  occasioned  by  the  non-performance  of  his  contract  is 
virtually  to  enforce  the  contract;  and  thus  to  enforce  the  contract  is,  in 
efiFect,  to  abrogate  the  rule  of  law  that  a  minor  is  not  bound  by  his  contract. 
We  presume  no  one  would  undertake  to  maintain  that  an  action  would  lie 
against  an  infant  to  recover  damages  for  the  breach  of  such  a  contract;  and 
yet  it  seems  to  us  that  there  can  be  no  difference  in  principle  between  de- 
ducting the  damages  from  the  amount  which  the  infant  would  otherwise  be 
entitled  to  recover  in  a  suit  brought  by  him,  and  recovering  the  same  in  a 
suit  brought  against  him."  The  court  criticises  a  number  of  cases,  among 
them  Moses  v.  Stevens,  2  Pick.  332;  but  does  not  refer  to  its  previous  case  of 
Judkins  v.  Walker,  17  Me.  38;  35  Am.  Dec.  229.  It  should  be  carefully 
noticed  that  the  foregoing  rule  only  excludes  damages  sustained  by  the  em- 
ployer by  reason  of  the  infant's  simple  violation  of  the  terms  of  his  contract. 
If  he  has  been  guilty  of  negligence  in  the  performance  of  his  services,  the 
negligence  should  plainly  be  taken  into  consideration  in  estimating  the  value 
of  the  services:  See  Vehue  v.  Pinkham,  60  Me.  142.  "It  was  what  his  ser- 
vices were  reasonably  worth,  under  all  the  circumstances  of  the  case,  that  he 
was  entitled  to  recover.  If  by  his  negligence  or  disobedience  of  orders  he 
broke  his  employer's  tools  or  damaged  his  property,  his  services  were  mani- 
festly worth  just  so  much  less  ":  Vehue  v.  Pinkham,  60  Me.  142.  And  plainly, 
also,  if  the  contract  was  broken  apd  the  service  terminated  through  the  fault 
of  the  employer,  no  deduction  for  the  damage  he  may  have  sustained  in  con- 
sequence of  the  infant  leaving  his  employment  should  be  made:  Meeker  v. 
JJurd,  31  Vt.  639. 

If  an  infant  has  been  fully  and  fairly  compensated  for  his  services,  he 
should  certainly  not  be  entitled  to  claim  conpensation  a  second  time,  and  a 
part  payment  should  also  be  a  discharge  to  the  employer  to  that  extent:  See 
Iloliha  V.  Godlove,  17  Ind.  359;  Watti/h  v.  Emerson,  79  Ala.  295;  Syicer  v. 
IS<irl,  41  Mich.  191;  32  Am.  Rep.  152;  Hatjerty  v.  Nashua  Lock  Co.,  62  N.  H. 
676;  Breed  v.  J  add,  1  Gray,  455,  459;  compare  Nickerson  v.  Easton,  12  Pick. 
110.  In  SiHcer  v.  Earl,  A\  Mich.  191,  32  Am.  Rep.  152,  where  an  infant 
agreed  to  work  at  a  certain  rate  of  wages,  and  to  have  his  board,  it  was  held 
he  could  not  repudiate  the  contract,  if  it  was  fair  and  reasonable,  and  re- 
cover on  a  <iHiiittHin  meruit  for  the  services  rendered,  he  having  had  his  board 
for  the  pei'io'l  for  which  he  worked,  and  some  payments  of  money.  Cooley, 
J.,  said:  "If  a  contract  fur  service  is  apparently  fair  and  reasonable  under 
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the  circumstances,  tha  infant  who  has  performed  it  should  be  held  to  its 
terms,  and  if  he  attempts  to  repudiate  it,  the  attention  of  the  jury  shouLl  be 
directed  to  the  question  whether  or  not  an  unfair  advantage  has  been  taken 
of  him,  instead  of  their  being  required  to  find  a  subsequent  affirmance.  So 
long  as  the  employer  who  is  acting  in  good  faith  is  not  notified  of  any  dissent, 
he  has  a  right  to  understand  that  his  responsibility  is  measured  by  his  agree- 
ment. On  the  other  hand,  the  infant  may  abandon  the  service  when  he 
pleases,  or  stipulate  for  any  new  terms  he  may  see  fit  to  demand  and  can 
procure  assent  to.  He  is  bound  by  the  terms  of  the  contract  so  far  as  he  exe- 
cutes it  without  dissent,  but  no  further."  In  Breed  v.  J  add,  1  Gray,  455, 
459,  an  infant,  in  consideration  of  an  outfit  to  enable  him  to  go  to  California, 
agreed,  with  the  assent  of  his  father,  to  give  the  party  furnishing  the  outfit 
one  third  of  all  the  avails  of  his  labor  during  his  absence,  which  he  after- 
wards sent  accordingly.  The  jury  having  found  that  the  agreement  was 
fairly  made,  and  for  a  reasonable  consideration,  and  beneficial  to  the  infant, 
it  T7as  held  that  he  could  not  rescind  the  agreement  and  recover  back  the 
amount  so  sent,  deducting  tiie  amount  of  the  outfit  and  otiier  money  ex- 
pended for  him  by  the  other  party  in  pursuance  of  the  agreement.  The 
court,  after  discussing  the  partnership  feature  of  the  case  (see  ante,  title 
"Partnersliip"),  said  that,  viewing  the  contract  as  an  agreement  for  the  ser- 
vices of  the  plaintiff  for  a  limited  time,  to  be  repaid  by  the  advancement  and 
by  retaining  also  two  thirds  of  the  fruits  of  his  labor,  it  would,  if  fairly 
made  and  fully  executed,  be  within  the  principles,  if  not  within  the  direct 
authority,  of  Stone  v.  Dennison,  13  Pick.  1;  23  Am.  Dec.  651.  The  court,  per 
Thomas,  J.,  continues:  "Indeed,  to  say  that  an  infant  could  make  no  con- 
ti-act  for  his  labor,  however  reasonable  and  beneficial  to  himself,  by  which 
he  should  be  bound,  even  when  fully  executed  on  both  sides,  instead  of  serv- 
ing as  a  protection  to  the  infant,  would  have  the  effect  only  to  prevent  his 
being  employed.  Men  of  business  want  to  know  beforehand  what  they 
have  got  to  pay,  and  also  to  know  that  when  an  agreement  for  labor,  reason- 
able and  just,  has  been  justly  made  and  fully  executed,  and  the  price  paid, 
there  is  an  end  of  the  matter." 

While  we  agree  with  the  results  attained  by  these  latter  cases,  we  do  not 
concur  in  the  reasoning  by  which  those  results  were  reached.  We  do  not  be- 
lieve that  the  cases  can  be  supported  on  the  mere  theory  that  the  contracts, 
being  fully  executed,  couLl  not  be  avoided  by  the  infants.  If  this  were  so, 
an  infant  could  not  avoid  any  executed  contract,  yet  it  must  be  conceded  that 
his  executed  conveyances  of  realty  and  sales  of  personalty  may  be  disaffirmed 
by  him,  and  the  land  or  the  chattels  recovered  back  again.  A  payment  once 
made  to  an  infant  employee  should  be  good  so  far  as  it  goes.  But  we  would 
suggest  as  the  re:uon  why  there  cannot  be  a  second  recovery  by  the  infant, 
that  the  infivut,  i.o  disaffirm  the  previous  payment  and  recover  anew,  should 
restore  to  the  employer  what  he  has  received;  and  although  he  may  have 
parLed  with  the  consideration,  and  would  not  be  obliged  to  restore  an  equiva- 
lent, or  even  if  he  retained  the  consideration,  might  perhaps  not  be  compelled 
to  restore  it  as  a  condition  to  maintaining  the  action,  yet  what  he  would  now 
recover,  the  employer  would  be  entitled  to  recover  back  again,  and  to  avoid 
circuity  of  action,  a  second  recovery  will  not  be  allowed.  Furthermore,  it 
seems  to  us  that  if  the  infant  were  able  to  show,  in  any  case,  that  his  services 
were  worth  more  than  what  he  had  receive  1  according  to  the  terms  of  hia 
contract,  he  could,  r.evertheless,  in  the  exercise  of  his  right  of  disaffirmance, 
recover  the  excess  in  value.  Of  course,  it  is  assumed  in  the  foregoing  d  scus- 
sion  that  if  the  infant  has  parents,  he  is  permitted  by  them  or  by  the  law  to 
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receive  his  wages.  This  question  is  settled  in  Iowa  by  section  2240  of  the 
code,  which  enacts  tliat  "where  a  contract  for  the  personal  service  of  a 
minor  has  been  made  with  him  alone,  and  those  services  are  afterwards  per- 
formed, payment  made  therefor  to  such  minor,  in  accorJauce  with  the  terms 
of  the  contract,  is  a  full  satisfaction  for  those  services,  and  the  parent  or 
guardian  cannot  recover  therefor  a  second  time  ";  under  which  it  is  held  that 
the  payment  is  a  full  satisfaction  to  the  minor  as  well,  who  cannot  recover  a 
second  time  for  the  services:  Murphy  v.  JoJtnson,  45  Iowa,  57. 

There  is  still  another  line  of  cases,  which  has  an  intimate  connection  with 
the  one  last  mentioned,  differing  from  it  only  in  that  the  services  were  ren- 
dered in  consideration  of  board,  clothing,  education,  and  other  necessaries  fur- 
nished by  the  employer.  In  other  words,  an  infant  agrees  to  render  services 
in  consideration  of  his  support  and  education.  While  the  infant  might  decline 
to  perform  the  agreement,  and  would  incur  no  liability  by  so  doing,  yet  when 
the  agreement  is  fairly  made  and  fully  executed  on  both  sides,  the  infant 
cannot  avoid  the  agreement  and  recover  the  value  of  the  services  on  a  quan- 
tum meruit.  The  contract  may  be  supported  on  the  ground  that  it  is  one  for 
necessaries,  or  it  may  be  upheld  on  the  theory  just  considered,  that  the 
services  have  been  fully  paid  for:  Sionev.  Deiiniaon,  13  Pick.  1;  23  Am.  Dec. 
654;  Wilhelm  v.  Hardman,  13  Md.  140;  Squier  v.  ilydiiff,  9  Mich.  274;  Har- 
ney V.  Owen,  4  Blackf.  337;  30  Am.  Dec.  662.  The  case  of  Spicer  v.  Earl,  41 
Mich.  191,  32  Am.  Rep.  152,  miglit  have  been  decided  according  to  this 
theory;  and  perhaps,  also,  the  case  of  Breed  v.  Judd,  1  Gray,  455,  459,  in 
which,  indeed,  the  question  of  necessaries  is  somewhat  discussed.  The  con- 
tract having  been  fairly  made,  the  infant  cannot  recover  merely  by  showing 
that  it  turned  out  that  his  services  were'worth  more  than  the  agreed  com- 
pensation: Stone  v.  Dennhon,  13  Pick.  1;  23  Am.  Dec.  654;  Wilhelm  v.  Hard- 
man,  13  Md.  140;  Harney  v.  Owen,  4  Blackf.  337;  30  Am.  Deo.  6(52.  Thus 
in  Wilhelm  v.  Hardman,  13  Md.  140,  Tuck,  J.,  says:  "It  was  urged  in  argu- 
ment that  the  services  might  be  wortli  more  than  the  support  furnished,  and 
that  the  employer  would  thereby  obtain  an  advantage  Qver  the  infant.  This 
may  occur  in  some  cases;  but  we  must  remember  that  the  infant  may  leave 
the  employment  of  his  own  caprice,  or  whenever  he  can  procure  better 
returns  for  his  labor.  The  employer  is  subject  to  his  will.  If  this  reason 
i  did  not  apply,  we  think  it  more  in  accordance  with  the  policy  of  the  law,  in 
I  reference  to  infants,  that  they  should  be  held  bound  by  their  contracts  of 
;  this  kind,  as  far  as  performed,  than  to  offer  inducements  to  them  to  obtain 
employment  with  persons  acting  in  good  faith,  and  afterwards  suffer  compen- 
sation, not  contemplated  by  the  other  party  at  the  time  of  the  agreement." 
In  this  case  of  Wilhelm,  v.  Hardman,  13  Md.  140,  the  infant  agreed  with  the 
defendant  to  work  and  labor  for  the  latter  on  his  farm,  for  seven  years,  in 
consideration  that  the  defendant  should  provide  him  necessary  food,  lodging, 
and  clothing,  and  give  him  schooling  when  there  was  a  school  convenient, 
and  that  if  he  remained  and  worked  for  the  seven  years,  the  defendant 
would  give  him  a  horse,  sa^ldle,  and  bridle  in  addition.  It  was  held  that  the 
item  in  regard  to  the  horse  and  equipments  was  something  over  and  above 
the  support,  and  the  infant  could  not  aver  it  to  avoid  the  contract  in  Mo. 
See  also  Spicer  v.  Earl,  41  Mich.  191;  32  Am.  Rep.  152. 

The  case  of  Harney  v.  Owen,  4  Blackf.  387..  30  Am.  Dec.  662,  is  said  to 
have  been  overruled  by  Dallas  v.  HoUiiujaworth,  3  Ind.  537,  and  hy  subse- 
quent cases:  See  Wheatly  v.  Miscal,  5  Ind.  143;  Van  Felt  v.  Corwiiie,  6  Ind. 
364;  Oarners  Adm'r  v.  Board,  27  Ind.  326;  but  while  some  of  the  reasoning 
in  Harney  v.  Owen,  4  Blackf.  337,  30  Am.  Dec.  662,  respecting  executed  con- 
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tracts  of  minors  is  to  be  condemned,  the  decision,  in  our  opinion,  is  correct, 
and  in  acconlance  with  the  weight  of  authority.  We  think  that  the  case 
waa  not  overrulci  by  Dallas  v.  Hollingsworth,  3  Ind.  537,  but  that  the  latter 
case  has  been  entirely  misconstrued  by  the  Indiana  court.  Dallas  v.  Hoi' 
lingswoiVi,  3  Ind.  637,  simply  involved  the  right  of  an  infant  to  abandon  his 
special  contract,  and  recover  on  a  quantum  meruit  for  the  services  performed, 
and  Harney  v.  Owen,  4  Blackf.  337,  30  Am.  Dec.  662,  which  was  a  different 
case  entirely,  was  not  even  referred  to.  In  accordance  with  this  misconcep- 
tion of  the  efifect  of  Dallas  v.  HollingnworUi,  3  Ind.  537,  it  was  erroneously 
held  in  Wheatly  v.  Miscal,  5  Ind.  143,  that  where  an  infant  agreed  to  work 
for  a  certain  time,  in  consideration  of  which  his  employer  was  to  furnish  him 
with  board  and  clothing,  and  send  him  to  school,  and  at  the  end  of  the  time 
was  to  pay  him  a  certain  sum  of  money,  if  the  infant  quit  before  the  expi- 
ration of  the  agreed  time,  he  could  recover  for  the  value  of  the  services  up 
to  the  time  he  quit,  llie  question  of  a  portion  of  the  consideration  for  the 
services  being  necessaries  was  not  even  noticed.  It  will  be  seen  that  the 
case  bears  a  very  close  resemblance  to  Wilhelm  v.  Hardman,  13  Md.  140, 
and  Squier  v.  Hydi'ff,  9  Mich.  274,  which  were  decided  to  the  contrary.  A 
similar  view,  in  part,  was  taken  in  Locke  v.  Smith,  41  N.  H.  346,  in  which  it 
was  held  that  where  an  infant  renders  services  in  return  for  support  and 
education  given  hitn,  he  could  not,  after  coming  of  age,  repudiate  the  con- 
tract, so  as  to  recover  pay  for  his  labor,  without  allowing  anything  for  his 
support  and  education. 

In  Mouvtain  V.  Fisher,  22  Wis.  93,  the  court  held  that  an  infant  who  Uvea 
with  and  works  for  another  person  upon  a  mutual  understanding  that  hia 
services  were  rendered  in  consideration  of  receiving  a  home,  food,  clothing, 
care,  and  attention,  such  as  a  child  of  such  other  person  would  reasonably'  be 
entitled  to,  and  who  was  in  fact  so  treated,  could  not  recover  for  his  ser- 
vices, but  placed  its  decision  upon  the  ground  that  the  services  were  not 
rendered  in  expectation  that  they  would  be  paid  for.  But,  on  the  other 
hand,  it  is  held,  iu  Indiana,  that  the  rule  that  where  a  person  resides  with 
anotlier  as  a  nie:r.ber  of  his  family,  being  supported  as  such,  and  rendering 
services  in  return,  there  is  no  implied  contract  to  pay  for  such  services, 
does  not  apply  where  the  person  is  an  infant;  for,  since  an  infant  can  avoid 
his  special  contract,  and  recover  the  reasonable  value  of  his  labor,  his  con- 
duct and  acts  could  not  create  an  implied  contract  which  would  operate 
against  him  to  bar  his  right  of  action;  but,  it  is  held,  the  reasonable  value 
of  necessaries  furnished  the  infant  during  the  period  of  such  service  may  be 
allowed  the  defendant:  Garner's  Adm'r  v.  Board,  27  Ind.  323;  Meredith  v. 
Crawford,  34  Ind.  399;  the  last  case,  however,  giving  as  the  reason  that 
"the  plaintifiF,  having  been  an  infant  at  the  time,  was  not  bound  by  any 
special  contract  as  to  the  time  that  she  was  to  work,  or  the  amount  to  be 
paid  her  therefor."  It  may  be  said  of  these  cases  that  there  is  absolutely  no 
difiFerence  in  principle,  whe'ther  the  parties  have  expressly  agreed  that  the 
services  were  to  be  compensated  for  in  support,  or  whether  such  is  their  un- 
derstanding, implied  from  their  acts  and  conduct.  In  neither  case  should 
the  infant  be  permitted,  on  the  mere  ground  of  infancy,  to  disregard  the 
agreement  so  far  as  it  has  been  executed,  and  recover  for  his  services.  These 
Indiana  cases  are  nearly  as  erroneous  as  Wlieatly  v,  Misail,  5  Ind.  143,  which 
they  really  follow. 

Finally,  if  an  infant  has  been  furnished  with  necessaries,  while  working 
with  a  mechanic,  to  learn  his  trade,  upon  an  action  of  assumpsit  brought 
against  t1  e  infant  for  the  value  of  the  necessaries,  it  is  a  good  defense  under 
Am.  tT.  Kkp.,  Vol.  XVIIL  — 40 
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the  plea  of  non  assumpsit  that  the  defendant's  services  were  equal  to  or  ex- 
ceeded in  value  the  necessaries  furnished:    Francis  v.  Felmit,  iDev.  SiJi.idS. 

Apprenticeship.  — It  has  been  said  that  an  infant  may  bind  himself  an 
apprentice,  because  such  a  contract  was  for  hia  benefit:  See  note  to  Brotzman 
T.  Bunnell,  34  Am.  Dec.  638;  Bex  v.  InhaUtants  of  Arundel,  5  Maule  &S.  257; 
Rex.  V.  Inhabitants  of  Oreai  Winston,  3  Barn.  &  C.  484,  486;  5  Dowl.  &  R.  ?i3\). 
Yet  it  should  be  observed  that  whatever  binding  force  a  contract  of  appren- 
ticeship may  have  is  due  to  statute.  The  contract,  at  common  law,  is  voidable 
by  the  infant,  like  his  other  contracts:  Clai-k  v.  Oochlard,  39  Ala.  1G4;  84 
Am.  Dec.  777;  Harney  v.  Owen,  4  Blackf.  337;  30  Am.  Dec.  662.  An  in  den- 
ture  by  which  an  infant,  with  the  consent  of  his  father,  bound  himself  ap- 
prentice to  a  tradesman,  "his  executors  and  administrators,  such  executors 
or  administiators  carrying  on  the  same  trade  or  business,  and  in  the  town  of 
Wolverhampton,"  for  the  term  of  seven  years,  and  the  master,  in  considera- 
tion of  the  service  of  the  apprentice,  covenanted  to  teach  and  instruct  him, 
or  cause  him  to  be  taught  and  instructed,  during  the  term,  was  held,  in  Eng- 
land, binding  upon  tlie  infant,  upon  the  death  of  the  master,  since  it  was  not 
for  the  infant's  disadvantage  to  remain  in  the  service  of  the  personal  repre- 
sentatives, and  for  unlawfully  absenting  himself  from  the  service  of  the 
executrix,  he  might  be  punished  under  the  act  4  George  IV.,  chapter  34:  Cooper 
v.  Simmons,  7  Hurl.  &  N.  707;  but  where  an  infant  was  apprenticed  by  a  deed 
containing  a  provision  that  the  master  should  not  be  liable  to  pay  wages  to 
the  apprentice  so  long  as  his  business  should  be  interrupted  or  impeded  by 
or  in  consequence  of  any  turn-out,  and  that  the  apprentice  might  during  any 
such  turn-out  employ  himself  in  any  other  manner  or  with  any  other  person 
for  his  own  benefit,  it  was  held  that  this  provision,  not  being  for  the  benefit 
of  the  infant,  the  apprentice  deed  could  not  be  enforced  against  the  infant 
under  the  Employees  and  Workmen  Act,  1875,  38  and  39  Victoria,  chapter 
90:  Meakiw.  v.  3/orjw,  L.  R.  12  Q.  B.  D.  352. 

While  an  infant's  contract  of  apprenticeship  executed  according  to  statu- 
tory requirements  may  subject  the  infant  to  the  control  and  discipline  ot 
the  master,  to  the  penalties  prescribed  by  statute  for  the  misconduct  of  ap- 
prentices, and  may  confer  a  settlement  on  the  infant  under  the  poor-laws, 
and  the  like,  yet,  unless  perhaps  the  statute  otherwise  provides,  no  action  can 
be  maintained  by  the  master,  against  the  infant,  for  damages  for  breach  of 
the  covenants  contained  in  the  indenture,  if  the  plea  of  infancy  is  interposed: 
Gylhei-t  v.  Fletcher,  Cro.  Car.  179;  Lylly's  Case,  7  Mod.  15;  McNi(jht  v.  Hogj, 
1  Const.  S.  C.  117;  and  see  Moses  v.  Stevens,  2  Pick.  332,  335.  The  contrary 
was  held  in  WoodrnJ'v.  Logan,  6  Ark.  276;  42  Am.  Dec.  695;  and  in  Horn  v. 
Chandler,  1  Mod.  271,  it  was  decided  that  an  infant,  unmarried,  and  above  the 
age  of  fourteen  years,  might  bind  himself  apprentice  to  a  freeman  of  London; 
and  by  the  custom  of  that  city,  the  master  might  have  the  same  remedies 
against  hiui  on  the  covenants  of  the  indenture  as  if  he  had  been  of  full  age; 
"  though  such  a  covenant  shall  not  bind  an  infant,  either  by  common  law, 
or  by  5  Elizabeth,  chapter  4,  yet  by  this  custom  it  shall":  Horn  v.  Cluindler, 
1  Mod.  271. 

Infancy  is  certainly  a  good  defense  to  an  action  on  the  agreement  to  serve 
the  plaintiff  as  an  apprentice,  if  the  agreement  is  not  made  in  pursuance  to 
the  statute  relatmg  to  apprentices:  Fmzler  v.  Rotoan,  2  Brev.  47.  And,  on  the 
other  hand,  it  is  no  defense  to  an  action  to  recover  the  value  of  work  and 
labor  performed  by  the  plaintiff  while  an  infant,  for  the  defendant  to  show 
that  the  services  were  rendered  under  articles  of  indenture  purporting  to 
bind  the  plaintiff  to  the  defendant  as  an  apprentice,  if  the  articles  are  iu- 
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▼alid  because  not  executed  in  conformity  with  the  statutory  requirements: 
Tngue  v.  Hay  ward,  25  Ind.  427;  Hunsucker  v.  Elmore,  64  Ind.  209;  Kerwin  v. 
Myers,  71  Iiid.  359;  see  also  Harney  v.  Owen,  4  Blackf.  337;  30  Am.  Dec.  662; 
Daviea  v.  Turton,  13  Wis.  185.  And  if  there  is  no  statute,  since  the  contract 
of  apprenticeship  is  not  binding  at  common  law,  and  since  the  statute  of 
€  Elizabeth,  chapter  4,  caunot  be  regarded  as  in  force  in  this  country,  it  being 
opposed  to  the  genius  and  spirit  of  our  institutions,  the  contract  may  be  ended 
■at  the  pleasure  of  the  infant;  and,  therefore,  to  an  action  for  falsely  and  mali- 
ciously representing  to  certain  persons,  with  whom  the  plaintiflf  was  employed, 
that  the  plaintiff  was  defendants'  apprentice,  by  means  whereof  the  plaintiff 
was  discharged  from  an  employment,  a  plea  of  justification  by  defendants 
setting  up  a  contract  of  apprenticeship  with  the  plaintiff,  who  was  a  linor, 
was  held  properly  sustained:  Vlark  v.  Ooddard,  39  Ala.  164;  84  Am.  Deo. 
777. 

The  contract  of  apprenticeship  is  not  binding  if  the  infant  is  not  a  party 
thereto,  unless,  perhaps,  the  statute  should  provide  that  it  might  be  exe- 
cuted in  his  behalf  by  his  parents  or  guardian:  Commonwealth  ex  rel.  Murray 
V.  Moore,  1  Ashm.  123;  Pierce  v.  Massenhtmj,  4  Leigh,  493;  26  Am.  Dec.  333; 
Strin^eld  v.  Belikell,  2  Yerg.  546;  Ivina  v.  Norcrosa,  3  N.  J.  L.  977; 
MaUer  of  McDowle,  8  Johns.  328;  Balch  v.  Smith,  12  N.  H.  437;  Rex  v.  In- 
haMtanta  of  Ainiesby,  3  Barn.  Sl  Aid.  584.  No  limitation  of  time  may  be  pre- 
scribed by  the  statute  within  which  an  infant  is  incapable  of  binding  him- 
self by  indenture  of  apprenticeship:  See  Brotzman  v.  Bunnell,  5  Whart.  128; 
34  Am.  Dec.  537. 

An  indenture  of  apprenticeship  of  an  infant,  it  ia  held  in  England,  may  be 
put  an  end  to  when  it  is  for  the  benefit  of  both  parties,  because  of  the  mas- 
ter's running  away  and  leaving  the  apprentice:  Bex  v.  Inhabitants  of  Mount- 
9<yrrel,  3  Maule  &  S.  497.  In  Rex  v.  Inkabitanta  of  Great  Wigston,  3  Barn.  & 
C.  484,  486,  Abbott,  C  J.,  said:  "  It  is  a  general  rule  of  law  that  an  infant 
cannot  do  any  act  to  bind  himself  unless  it  be  manifestly  for  his  benefit. 
Binding  himself  an  apprentice  has  been  considered  such  an  act,  and  therefora 
it  has  been  held  that  an  infant  is  competent  to  make  such  a  contract.  If, 
then,  it  be  for  the  benefit  of  the  infant  to  bind  himself  an  apprentice,  it  ia 
impossible  to  say,  generally,  that  it  is  for  his  benefit  to  dissolve  such  connec- 
tion; such  a  position  involves  a  contradiction.  That  being  the  general  rule, 
we  must  inquire  whether  in  the  particular  instance  it  is  for  the  advantage  of 
the  infant  to  dissolve  his  apprenticeship."  In  this  case  it  was  held  that  no 
facts  being  stated  from  which  it  could  be  inferred  that  it  was  for  the  infant's 
benefit  to  put  an  end  to  the  apprenticeship,  it  could  not  be  considered  dis- 
solved, and  therefore  a  second  apprenticeship  was  invalid,  and  no  settlement 
could  be  gained  by  service  under  it. 

Finally,  it  may  be  observed  that  the  provisions  of  the  particular  statute 
in  question  must  be  examined,  in  order  to  ascertain  the  extent  of  the  bind- 
ing force  of  a  contract  of  apprenticeship  upon  an  infant. 

Contracts  to  Marry.  — While  an  infant  of  a  certain  age,  at  the  common 
law,  and  under  various  state  statutes,  is  capable  of  consenting  to  marriage, 
and  the  marriage  of  an  infant  of  proper  age  actually  contracted  and  solem- 
nized is  valid  and  binding,  and  cannot  be  disagreed  to  or  avoided  on  the 
ground  of  infancy,  yet  the  mere  promise  to  marry  of  infant  is  not  binding 
upon  him,  and  hence  infancy  is  a  good  defense  to  an  action  against  him  for 
the  breach  of  the  promise  to  marry:  HaU  v.  Ruthven,  20  L.  T.  404;  Pool  v. 
Pratt,  1  Chip.  252;  Hunt  v.  Peake,  5  Cow.  475;  15  Am.  Dec.  475;  Warwick 
▼.  Cooper,  5  Sneed.  659;  Rush  v.   Wick,  31  Ohio  St.  521;  27  Am.  Rep.  623; 
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UnmiUon  v.  Lomax,  26  Barb.  615;  and  in  an  action  for  breach  of  promise  of 
marriage,  infancy,  it  is  held,  is  admissible  in  evidence  under  the  general  issuer 
Morris  v.  Oravfs,  2  Ind.  354.  In  Pool  v.  Pratt,  1  Chip.  2.52,  the  court  sayg: 
"  A  contract  of  marriage  by  an  infant  and  hia  contract  for  necessaries  are 
perfectly  analogous;  in  both  cases  the  contract  when  consummated  is  bind- 
ing, but  while  executory,  is  not  binding."  The  contract  is  not  void,  but  ia 
simply  voidable  by  the  infant,  at  his  election.  Therefore,  the  adult  party  to 
the  contract  is  bound,  and  the  infancy  of  the  plaintiflF  is  no  defense  to  an  ac- 
tion for  breach  of  promise  against  the  adult:  JJoU  v.  Ward  Clnrencieitx,  2 
Strange,  937;  Cannon  v.  Alsbuj-y,  1  A.  K.  Marsh.  76;  10  Am.  Dec.  709;  mi- 
lard  v.  Stone,  7  Cow.  22;  17  Am.  Dec.  49G;  and  see  also  Hunt  v.  Peake,  5 
Cow.  475;  15  Am.  Dec.  475.  This  would  be  true  under  any  view  of  the  na- 
nature  of  an  infant's  general  contracts. 

It  is  held  that  the  second  section  of  the  Infants'  Relief  Act,  passed  by  the 
English  Parliament  in  1874,  noticed  a«<e,  under  the  head  "  Statutory  Regula- 
tion," concerning  the  ratification  of  infants'  contracts,  applies  to  promises  of 
marriage.  And  therefore,  where  the  defendant,  during  his  infancy,  prom- 
ised to  marry  the  plaintifiF,  and  after  coming  of  age,  recognized,  without 
expressly  repeating,  the  promise,  and  eventually  broke  it,  it  was  held  that 
the  plaintiff  was  properly  nonsuited  in  an  action  for  breach  of  promise;  for 
assuming  that  there  was  a  ratification  of  the  promise  subsequent  to  his  major- 
ity, the  right  of  action  was  taken  away  by  the  above  section,  and  there  was 
no  evidence  of  any  fresh  promise  made  after  the  defendant  came  of  age:  Cox- 
hend  V.  Mallm,  L.  R.  3  C.  P.  D.  439.  But  in  Northrote  v.  Dothj/Uy,  L.  R. 
4  C.  P.  D.  385,  the  defendant,  during  his  infancy,  made  an  offer  of  marriage 
to  the  plaintiff,  which  she  accepted  subject  to  the  approval  of  his  parents. 
He  afterwards  gave  her  an  engagement  ring,  which  she  wore,  and  two  days 
before  he  attained  his  majority,  he  went  into  the  country  to  visit  his  father, 
and  on  his  return,  the  day  after  he  came  of  age,  he  saw  the  plaintiff  and  told 
her  that  he  had  explained  all  to  his  father,  and  that  he  assented  to  the  en- 
gagement, the  defendant  adding  that  now  he  might  and  would  marry  the 
plaintiff  as  soon  as  he  could.  It  was  held  that  it  was  properly  left  to  the 
jury  to  say  whether  this  was  a  fresh  absolute  promise  to  marry,  or  merely  a 
ratification  of  the  original  promise  made  during  infancy,  so  as  to  be  avoided 
by  the  operation  of  the  second  section  of  the  above  act.  It  was  also  held,  ia 
Ditcham  V.  Woi~rall,  L.  R.  5  C  P.  D.  410,  that  a  fresh  promise  of  marriage, 
made  after  the  defendant  came  of  age,  was  binding;  but  that  a  mere  ratifi- 
cation of  the  original  promise,  made  after  coming  of  age,  was  not  binding 
under  section  2  of  the  act. 

In  Develin  v.  Jiiggsbee,  4  Ind.  4G4,  it  was  held  that  where,  by  statute, 
females  of  the  age  of  eighteen  were  competent  to  contract  marriage,  a  female 
of  the  age  of  eighteen  might,  as  incident  to  such  capacity,  make  a  valid  aud 
binding  release  of  a  party  from  a  contract  to  marry  her. 

Gifts.  — A  transfer  of  his  property  by  an  infant  by  way  of  gift  is,  of 
course,  not  a  contract,  but  its  validity  may  properly  be  noticed  in  connection 
with  this  subject  of  contracts  of  infants.  If  an  infant  may  avoid  his  contract 
whereby  his  property,  real  or  personal,  has  been  transferred,  he,  or  his  per- 
sonal representatives  in  case  of  his  death,  should  plainly  have  the  right  to 
avoid  his  gift  of  such  property  on  the  ground  of  his  infancy:  Person  v.  C/iase, 
37  Vt.  647;  88  Am.  Dec.  G30;  Holt  v.  Holt,  r^d  Me.  464.  And  in  Swnfford  v. 
Ferguson,  3  Lea,  292,  31  Am.  Rep.  639,  it  was  held,  approving  the  criterion 
of  Lord  Chief  Justice  Eyre,  that  a  deed  executed  by  infants  without  con- 
■ideiation,  being  necessarily  to  their  prejudice,  was  void,  aud  being  void,  and 
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not  voidable,  they  could  consequently  maintain  a  bill  during  their  infancy, 
by  their  next  friend,  to  set  the  deed  aside.  But  it  was  held,  with  better 
reason,  that  a  deed  of  gift  of  a  slave,  executed  by  an  infant  in  trust  for  hia 
children,  was  not  void,  but  voidable  only:  Slaughter  v.  Cunmmjham,  24  Ala. 
260;  60  Am.  Dec.  463.  An  infant  who  executes,  without  consideration,  and 
as  a  gift,  a  deed,  in  which,  by  mistake,  the  land  was  incorrectly  described, 
cannot,  very  plainly,  be  compelled,  after  attaining  his  majority,  to  execute 
a  deed  for  the  land  intended  to  be  conveyed,  although  after  arriving  at  age  ha 
promised  to  do  so,  the  promise  being  without  consideration:  OxUy  v.  Ti-yort, 
25  Iowa,  95. 

Delegation  of  Authority.  — In  a  number  of  early  cases,  both  in  Eng- 
land and  in  this  country,  it  has  been  said  that  an  infant's  warrant  of  attorney 
to  confess  a  judgment  was  absolutely  void:  Simderson  v.  Marr,  1  H.  Black. 
75;  Wood  v.  Htath,  1  Chit.  708,  note;  AsMin  v.  Langton,  4  Moore  &  S.  719; 
Bennett  v.  Davis,  6  Cow.  393;  Waples  v.  Hastings,  3  Harr.  (Del.)  403;  Carna- 
ium  V.  Allderdice,  4  Harr.  (Del.)  99;  Knox  v.  Flack,  22  Pa.  St.  337;  but  it 
seems,  at  least  so  far  as  these  cases  show  anything  at  all,  that  this  statement 
means  nothing  more  than  that  the  court  would  set  the  judgment  aside  at  the 
instance  of  the  infant.  In  other  words,  the  infant  might  avoid  the  warrant 
of  attorney  and  the  judgment  founded  thereon;  but  we  do  not  understand 
these  cases  as  holding  that  the  judgment  is  good  for  no  purpose  and  at  no 
time  at  all,  which,  of  course,  would  be  the  condition  of  affairs  if  it  were  abso- 
lutely void.  In  Oliver  V.  Woodroffe,  4  Mees.  &  W.  650,  a  cognovit  given  by  an 
infant,  authorizing  an  attorney  to  appear  for  him,  and  confess  an  action 
brought  against  him  for  the  precise  sum  for  necessaries  provided  him  by  the 
plaintiff,  with  an  undertaking  "not  to  bring  any  writ  of  error,  nor  do  any 
act  to  prevent  the  plaintiff  from  entering  up  judgment  or  suing  out  execu- 
tion," was  held  by  Lord  Abinger  to  be  void,  for  three  reasons:  "1.  It  is 
bad  because  it  falls  within  the  principle  which  prevents  an  infant  from 
appointing  and  appearing  in  court  by  attorney;  he  can  appear  by  guardian 
only.  2.  By  this  means  the  minor  is  made  to  state  an  account,  which  the 
law  will  not  allow  him  to  do,  so  as  to  bind  himself;  if  an  action  be  brought 
against  him,  the  jury  are  to  determine  the  reasonableness  of  the  demand 
made.  3.  The  general  principle  of  law  is,  that  a  minor  is  not  to  be  allowed 
to  do  anything  to  prejudice  himself  or  his  rights ";  but  here,  again,  the 
question  was  simply  as  to  the  right  of  the  infant  to  have  the  proceedings 
taken  under  the  cognovit  set  aside.  The  reason  why  an  infant  cannot  be  ab- 
solutely held  on  an  account  stated  for  necessaries  has  already  been  noticed: 
See  supra,  "  Account  Stated." 

With  respect  to  an  infant's  formal  power  of  attorney,  or  any  mere  and  less 
technical  appointment  of  an  agent,  for  other  purposes,  it  has  been  actually 
decided  in  some  cases,  but  more  frequently  asserted  by  way  of  dictum,  that 
the  delegation  of  authority  is  not  simply  voidable,  but  absolutely  void:  Doe 
€X  dem.  Thomas  v.  Roberts,  16  Mees.  &  W.  778,  781;  Dexter  v.  Hall,  15  Wall. 
9,  25;  Philpot  v.  Binr/hnm,  55  Ala.  435;  Flexner  v.  Diclcer><on,  72  Ala.  318,  322; 
Cole  V.  Pennoyer,  14.111.  158;  Hiestandv.  Kiins,  8  Blackf.  345;  46  Am.  Dec. 
481;  Tapley  v.  McGee,  6  Ind.  56;  Trueblood  v.  Trueblood,  8  Ind.  195;  65  Am. 
Dec.  756;  Pickler  v.  State,  18  Ind.  266;  Felrow  v.  Wkeman,  40  Ind.  148,  155; 
Pyle  V.  Cravens,  4  Litt.  17;  Semple  v.  Morrison,  7  T.  B.  Mon.  298;  Dana  v. 
Coombs,  6  Me.  89,  90;  19  Am.  Dec.  194,  195;  Waimoriijhl  v.  Wilkinson,  62  Md. 
146;  Armitage  v.  Widoe,  36  Mich.  124,  129;  Hoof  v.  Stafford,  7  Cow.  179,  ISO; 
Stafford  v.  Roof,  9  Cow.  626,  627;  Fonda  v.  Van  Home,  15  Wend.  631;  30 
Am.  Dec.  77;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Robbina  v.  Mount, 
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4  Rob.  (N.Y.)  553;  Brown  v.  Town  of  Canton,  4  Laus.  409;  Cawrence's  Lessee 
V.  McArter,  10  Ohio,  37;  Turner  v.  Bondalier,  31  Mo.  App.  582. 

If,  then,  according  to  these  authorities,  an  agent  be  appointed  by  an  infant 
for  the  purpose  of  making  a  contract  in  his  behalf,  the  appointment  being 
void,  the  contract  entered  into  pursuant  to  it  must  necessarily  al^so  be  vo^L 
The  result  is,  that  the  contract  would  be  good  for  no  purpose  whatever,  and 
would  be  incapable  of  ratification  by  the  infant  after  coming  of  age.  And 
this  has  been  so  decided.  Thus  in  Doe  ex  dent.  Thomas  v.  RoOeits,  16  Mees. 
&  W.  778,  781,  Baron  Parke  says:  "An  agreement  by  an  agent  cannot  bind 
an  infant.  If  an  infant  appoints  a  person  to  make  a  lease,  it  does  not  bind 
the  infant,  neither  does  his  ratification  bind  him.  There  is  no  doubt  about 
the  law;  the  lease  of  an  infant,  to  be  good,  must  be  his  own  personal  act.'* 
So  it  is  held  that  a  bond  for  title,  executed  by  the  agent  of  an  infant,  cannot 
be  ratified  by  him  after  attaining  majority:  Trucblood  v.  Trueblood,  8  Ind. 
195;  65  Am.  Dec.  756;  see  also  Wainwrijht  v.  Wilkinaon,  62  Md.  146.  It» 
Philj'ot  V.  Biwjharn,  55  Ala.  435,  and  Lawrence's  Lessee  v.  McArter,  10  Ohio, 
37,  it  was  said  that  an  infant's  power  of  attorney  to  sell  lands,  under  which 
the  lands  were  sold  and  conveyed,  was  absolutely  void,  and  consequently  n» 
title  passed  under  the  conveyance;  but  this  was  only  a  dictum  in  either  case; 
for  in  PIdlpot  v.  Bintjhnm,  55  Ala.  4.35,  the  infant  had  brought  an  action  to 
recover  possession  of  the  land,  and  the  question  involved  was  simply  his  right 
to  disaffirm  the  deed;  and  in  Lawreiice's  Lessee  v.  McArter,  10  Ohio,  37,  the 
action  was  ejectment,  the  defendant  claiming  title  under  the  conveyance  ex- 
ecuted in  pursuance  of  the  power  of  attorney,  and  the  plaintifiF  under  a  deed 
executed  to  him  by  the  infant  after  coming  of  age,  which,  of  course,  had  dis- 
affirmed the  prior  deed.  And  in  Pyle  v.  Cravens,  4  Litt.  17,  it  was  also  said 
that  if  an  infant  son  executes  a  power  of  attorney  to  his  father,  authorizing 
the  latter  to  dispose  of  the  son's  claim  in  certain  land,  the  power  of  attorney 
was  absolutely  void,  and  could  not  be  enforced  against  the  son.  Of  course, 
it  could  not  be  enforced  against  the  son's  defense  of  infancy.  In  Semple  v. 
Morrison,  7  T.  B.  Mon.  298,  the  assignment  of  a  note  belonging  to  an  infant, 
by  an  agent,  was  held  to  be  void,  the  court  saying:  "It  is  true,  the  assign- 
ment to  Semple  appears  not  to  have  been  made  under  any  written  warrant 
[power]  of  attorney;  but  if,  as  the  doctrine  of  the  law  seems  to  be,  acts  done 
under  warrants  of  attorney  are  void  because  infants  are  disabled  from  ap- 
pointing an  attorney,  tlie  result  must  be  the  same,  whether  the  attorney  be 
appointed  by  warrant  of  attorney,  strictly  so  called,  or  by  parol."  And  in 
Fonda  v.  Van  Home,  15  Wend.  631,  30  Am.  Dec.  77,  a  sale  of  chattels  made 
by  the  agent  of  an  infant  was  likewise  held  void;  see  also  Stafford  v.  Boo/, 
9  Cow.  626,  627,  per  Jones,  Chancellor. 

In  Brown  v.  Town  of  Canton,  4  Lans.  409,  a  direction  by  an  infant  to  town 
authorities  to  deliver  certain  town-bounty  certificates,  to  which  he  was  en- 
titled on  enlisting  as  a  soldier,  to  his  father,  and  when  due  to  pay  them  ta 
the  latter,  was  also  asserted  to  be  void;  and  although  the  town  paid  the 
amount  of  the  certificates  to  the  assignee  of  the  fathei,  it  was  held  that  the 
infant  was  to  be  regarded  as  still  owning  the  certificates,  and  entitled  to  re- 
cover upon  them  from  the  town.  It  is  plain  that  the  case  simply  involved 
the  right  of  the  infant  to  disaffirm  the  transaction.  For  a  case  in  which  the 
opposite  result  was  reached,  on  a  somewhat  similar  state  of  facts,  on  the 
ground  that  the  agency  had  been  executed  before  a  revocation  was  attempted 
by  the  infant,  see  Welch  v.  Welch,  103  Mass.  562.  In  Armitage  v.  Widoe,  3ft 
Mich.  124,  a  father  made  a  contract  for  the  purchase  of  lands  in  the  name  of 
his  infant  son,  without  the  knowledge  of  the  latter.     The  «on  claimed  tli» 
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right  to  disHffirm  the  contract  and  recover  back  the  money  which  his  father 
had  paid  under  it,  on  the  ground  that  he  had  assented  to  the  contract,  on 
being  informed  of  it.  It  was  held  that  he  could  not  adopt  the  contract  and 
recover;  for,  says  Cooley,  C.  J.,  "had  the  infaut,  in  the  first  place,  under- 
taken to  make  another  his  agent  to  enter  into  the  contract  for  him,  the 
appointment  would  not  have  been  valid.  On  the  authorities,  no  rule  is 
clearer  than  that  an  infant  cannot  empower  an  agent  or  attorney  to  act  for 
him.  But  if  he  cannot  appoint  an  agent  or  attorney,  it  is  clear  he  cannot  affirm 
what  one  has  assumed  to  do  in  his  name  as  such.  He  cannot  affirm  what  ho 
could  not  authorize."  It  seems  to  us  that  this  language,  £is  applied  to  the 
facts  of  the  case,  was  wholly  unnecessary.  It  does  not  appear  that  the  infant 
assented  to  the  contract  made  in  his  name,  so  far  as  to  return,  or  promist  to 
return,  to  his  father  the  money  advanced  by  the  latter;  and  as  he  did  not, 
any  rights  asserted  by  him  under  the  contract  were  really  claimed  by  him  as 
a  gift  from  his  father.  If  he  had  returned  the  money  to  his  father,  or  even 
agreed  to  return  it,  and  thus  have  fully  adopted  the  contract,  we  do  not  see 
why  he  conld  not  have  afterwards  repudiated  the  contract,  and  recovered  the 
money  paid  to  the  defendant.  The  court  went  on  to  hold,  with  more  cor- 
rectness, that,  treating  the  act  of  the  father  as  a  gift  to  the  son,  the  son  was 
not  entitled  to  recover  back  the  money  paid;  for  the  contract  was  valid  in 
the  father's  hands,  and  could  not  be  repudiated  by  him,  and  he  could  not 
empower  another  to  do  what  he  could  not  do  himself. 

In  California  and  Dnkota,  as  already  seen,  an  infant's  "delegation  of 
power"  is  made  by  statute  absolutely  void:  Cal.  Civ.  Code,  sec.  33;  Dak. 
Civ.  Code,  sec.  15;  atUe,  "  Statutory  Regulation  ";  Wambole  v.  Foote,  2  Dak. 
1,  the  court  in  this  case  saying:  "This  particular  disability,  after  all,  works 
no  hardship,  but  rather  a  benefit;  for  the  disposition  of  the  infant's  property 
is  perhaps  better  secured  through  a  guardian,  under  the  control  of  a  court, "  — 
a  nonsensical  apology  for  the  rule,  and  the  legislation  which,  the  court  says, 
"preserves"  it;  for  the  same  remark  would  apply  to  contracts  of  an  infaut, 
rendering  them  equally  void. 

It  is  thus  seen,  from  an  analysis  of  the  decisions,  that,  independently  of 
statute,  there  is  in  truth  but  very  little  real  authority  in  support  of  the 
proposition  that  an  infant's  delegation  of  authority,  and  contracts  made  in 
pursuance  of  it,  are  void;  and  among  all  the  cases  which  exist  in  favor  of  the 
rule,  not  one  is  sustained  by  any  reasoning  whatever.  The  notion  that  an 
infant's  appointment  of  an  agent  is  void  seems  to  have  originated  with  Per- 
kins's senseless  criterion:  "All  such  gifts,  grants,  or  deeds  made  by  an  infant 
as  do  not  take  effect  by  delivery  of  his  hand  are  void.  But  all  gifts,  grants, 
or  deeds  made  by  an  infant  by  matter  in  deed,  or  in  writing,  which  take  efi'ect 
by  delivery  of  his  own  hand,  are  voidable":  Perkins  on  Conveyancing,  sec. 
12;  see  supra,  "  Void  and  Voidable  ";  or  perhaps  we  should  say  that  the  notion 
originated  in  the  interpretation  put  upon  this  passage  by  Lord  Mansfield  in 
Zouch  V.  Parsons,  3  Burr.  1794,  1804,  who  says  that  "the  words  'which  do 
take  efifect '  are  an  essential  part  of  the  definition,  and  exclude  letters  of  at- 
torney, or  deeds  which  delegate  a  mere  power  and  convey  no  interest."  From 
"letters  of  attorney  "  the  transition  to  all  delegations  of  authority  was  an 
easy  one;  and  we  find  case  after  case  repeating  the  dictum  that  an  infant's 
power  of  attorney  or  appointment  of  an  agent  is  void,  without  stopping  to 
inquire  the  reason  why.  Even  cases  which  have  otherwise  correctly  an- 
nounced that  none'  of  an  infant's  general  contracts  were  void  by  reason  of  his 
nonage  have  sometimes  carelessly  said  that  an  infant's  appointment  of  au 
agent  was  void,  and  have  thus  made  an  exception  where  the  contract  was 
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enbered  into  by  means  of  an  agent:  See  Cole  v.  Pennoyer,  14  111.  158;  Fetrow 
V.  Wiaeman,  40  Ind.  148,  155;  also  Roof  v.  Stafford,  7  Cow.  179,  180;  Staford 
V.  Boo/,  9  Cow.  626,  627;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285.  In 
Fetrow  v.  Wiseman,  40  Ind.  148,  155,  the  court  contents  itself  with  saying 
that  the  proposition  "may  not  be  founded  in  solid  reason,  but  is  so  held  by 
all  the  authorities." 

Whenever  the  question  has  been  at  all  examined,  the  courts  have  usually 
reached  the  conclusion  that  an  infant's  appointment  of  an  agent,  and  a  con- 
tract made  under  it,  are  not  void,  but  that  the  contract  stands  on  exactly  the 
same  footing  as  a  contract  entered  into  by  the  infant  personally.  Thus  Chief 
Justice  Parker  held  at  an  early  day,  in  Whitney  v.  Dutch,  14  Mass.  457,  7  Am. 
Dec.  229,  that  an  infant  may  authorize  a  person  to  execute  a  promissory  note 
on  his  behalf,  the  delegation  of  authority  not  being  void,  and  therefore  the  note 
might  be  ratified  by  the  infant  after  coming  of  age.  Furthermore,  this  au- 
thorization need  not  be  express,  but  might  result  from  a  partnership  relation 
existing  between  the  infant  and  another  person,  who  executed  the  note  in  the 
name  of  the  firm  for  a  firm  debt.  We  cannot  do  better  than  to  quote  from 
the  able  opinion  of  the  learned  chief  justice.  He  says:  "  Upon  principle, 
what  Jiflference  can  there  be  between  the  ratification  of  a  contract  made  by 
the  infant  himself,  and  one  made  by  another  acting  under  a  parol  authority 
from  him  ?  And  why  may  not  the  ratification  apply  to  the  authority  as  well 
as  to  the  contract  made  under  it?  It  may  be  said  that  minors  may  be  ex- 
posed if  they  may  delegate  power  over  their  property  or  credit  to  another;  but 
they  will  be  as  much  exposed  by  the  power  to  make  such  contracts  themselves, 
and  more  for  the  person  delegated  will  generally  have  more  experience  in 
business  than  the  minor.  And  it  is  a  sufhcient  security  against  the  danger 
from  both  these  sources  that  infants  cannot  be  prejudiced;  for  the  contracts  are 
in  neither  case  binding,  unless,  when  arrived  at  legal  competency,  they  volun- 
tarily and  deliberately  give  effect  to  the  contract  so  made.  And  in  such  case 
justice  requires  that  they  should  be  compelled  to  perform  them."  The  learned 
justice,  however,  with  more  care  than  necessary,  avoids  the  question  whether 
an  infant  can  confer  an  authorization  to  do  an  act  under  seal,  saying:  "  Per- 
haps it  cannot  be  contended,  against  the  current  of  authorities,  that  an  act 
done  by  another  for  an  infant,  which  act  must  necessarily  be  done  by  letter 
of  attorney  under  seal,  is  not  absolutely  void,  although  no  satisfactory  reason 
can  be  assigned  for  such  a  position. "  We  might  here  observe  that  several 
cases  noticed  supra,  under  the  head  "Partnership  Agreements  and  Transac- 
tions," which  hold  that  an  infant  may  ratify  a  partnership  contract  so  as  to 
be  liable  thereon,  must  necessarily  assume,  even  if  they  do  not  decide,  that 
an  infant's  appointment  of  an  agent  is  not  void:  See  particularly  Miller  v. 
Sims,  2  Hill  (S.  C.)  479. 

In  conformity  with  this  case  of  WJdtney  v.  Dutch,  14  Mass.  457,  7  Am. 
Dec.  229,  it  has  been  held  that  if  an  infant  payee  of  a  promissory  note 
authorizes  a  person  to  indorse  and  transfer  the  note  for  him,  the  transfer 
80  made  is  not  void,  but  is  valid  until  avoided,  the  authorization  not 
being  void,  but  voidable  only:  Hardy  v.  Waters,  .38  Me.  450;  and  that 
the  same  rule  applies  to  a  non-negotiable  note:  Hastings  v.  Dollarhide, 
24  Cal.  195.  Again,  it  is  held  that  the  fact  that  an  infant  notified  his 
vendee  of  personal  property  of  his  election  to  rescind  the  contract  of  sale, 
offered  to  return  the  consideration,  and  demanded  a  restoration  of  the  prop- 
erty, through  an  agent,  was  no  defense  to  an  action  of  trover  by  the  infant 
against  the  vendee  to  recover  back  the  property,  the  acts  of  the  agent  not 
being  void,  but,  at  most,  voidable,  at  the  election  of  the  infant:  Towle  v. 
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Dresser,  73  Me.  252.  In  Stiff  v.  Keith,  143  Mass.  224,  it  was  held  that  a  con- 
tract of  bailment  made  by  the  bailee,  with  the  agent  of  an  undisclosed  prin- 
cipal, who  M'as  a  minor,  could  not  be  rescinded  by  the  bailee  on  the  ground 
of  the  principal's  minority,  which,  of  course,  might  have  been  done  had  the 
agency  been  void.  And  so  far  as  real  property  is  concerned,  Hemphill,  C.  J., 
remarks,  in  Cumnwigs  v.  Powell,  8  Tex.  80,  88,  in  commenting  upon  the  opin- 
ion in  Whitney  v.  Dutch,  14  Mass.  457,  7  Am.  Dec.  229:  "The  justness 
of  the  views  presented  in  this  opinion  is  very  striking,  and  they  apply 
with  special  force  to  the  condition  of  property  in  this  state.  The 
lands  of  individuals  are  frequently  situate  in  counties  remote  from 
each  other  and  from  the  residence  of  the  owner.  It  is  a  matter 
of  great  convenience,  if  not  absolute  necessity,  that  sales  should  be 
effected  by  agents,  and  it  seems  quite  preposterous  that  a  sale  by  a 
minor,  which  must  necessarily  or  may  conveniently  be  made  through 
the  intervention  of  an  attorney  in  fact,  should  be  void,  but  if  made  by  him- 
himself  would  be  only  voidable.  His  infancy,  instead  of  operating  benefi- 
cialiy,  would,  under  such  circumstances,  be  perverted  to  his  injury.  If  the  act 
be  voi(',  it  is  not  binding  on  others;  and  if  the  property  depreciate  after  the 
sale,  it  might  be  thrown  back  upon  his  hands,  and  his  infancy  would  then  be 
turned  against  him,  and  instead  of  shielding  himself,  would  protect  others." 
fcJee  also  Ferguson  v. Houston  etc  R'y  Co.,  73  Tex.  344,  347;  but  see  Voglesang 
V.  Null,  67  Tex.  465;  Askey  v.   Williams,  74  Tex.  2<Ji. 

It  seems  tons,  furthermore,  contrary  to  the  opinion  expressed  by  Cooloy, 
C.  J.,  in  Armitage  v.  Widoe,  36  Mich.  124,  that  an  infant  may  adopt  a  con- 
tract made  in  his  name  by  one  who  acted  without  previous  authority.  There 
is  no  difference  in  principle  whether  the  authority  is  previously  expressly 
conferred  or  is  subsequently  ratified.  In  Ward  v.  Steamboat  LiUle  Red,  8 
Mo.  358,  it  was  said  that  "an  infant  can  become  a  party  to  a  contract  made 
without  authority  from  him,  by  his  subsequent  adoption  of  it,  as  well  as  by 
his  previous  express  consent";  and  in  Alexander  v.  Heriot,  Bail.  Eq.  223,  it 
was  held  that  if  one  makes  a  purchase  for  an  infant,  avowedly  as  agent, 
if  the  infant  affirm  the  contract  after  attaining  full  age,  he  will  be  directly 
liable  to  the  vendor.  It  must  be  said,  however,  that  the  question  under  con- 
sideration does  not  seem  to  have  been  distinctly  raised  in  either  of  these  cases. 

An  infant,  of  course,  maybe  an  agent,  and,  as  such,  bind  his  principal:  TaU 
bot  V.  Bmoen,  1  A.  K.  Marsh.  430;  10  Am.  Dec.  747. 

Infant's  Concealment  or  Misrepresentation  as  to  Age,  etc.  —  Tha 
question  next  presents  itself  as  to  what  effect,  if  any,  is  produced  upon  the 
general  contracts  of  an  infant  by  the  fact  that  he  h^s  dealt  as  an  adult,  or 
made  false  representations  as  to  his  age  or  other  matters,  whereby  the  other 
party  was  induced  to  enter  into  the  contract.  In  the  first  place,  it  is  per- 
fectly well  settled  at  law  that  the  general  contract  of  an  infant,  otherwise 
voidable,  cannot  be  enforced  against  him  because  he  dealt  or  traded  as  an 
adult.  He  is  not  thereby  estopped  from  pleading  his  infancy  as  a  defense: 
Miller  v.  BlanUei),  38  L.  T.  527;  Van  Winkle  v.  Ketcham,  3  Caines,  323; 
Houston  V.  Cooper,  3  N.  J.  L.  866;  Curtin  v.  Pafton,  11  Serg.  &  R.  305,  309; 
OUver  V.  McClellan,  21  Ala.  675;  Carpenter  v.  Pridgen,  40  Tex.  32,  35;  Folds 
V.  Allardt,  35  Minn.  488,  489;  nor  is  he  estopped  from  disaffirming  his  deed, 
and  maintaining  an  action  to  recover  the  land  conveyed,  by  the  fact  that 
when  the  deed  was  executed  he  appeared  and  was  believed  by  the  grantee  to 
be  an  adu]t<  Bucltunanv.  Huhhird,  96  Ind.  1.  Nor  even  is  his  contract  ren- 
dered binding  at  law,  so  that  a  recovery  can  be  had  against  him  thereon,  from  • 
the  fact  that  he  falsely  represented  himself  to  be  of  full  age  at  the  time  the  con- 
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tract  was  made,  and  the  other  party  relied  upon  such  representation  in  enter- 
ing into  the  contract:  Bartlett  v.  Wells,  l.Best  &  S.  838;  DeRoo  v.  FosUr,  12 
Com.  B.,  N.  S.,  272;  Bateman  v.  Kingston,  6  L.  R.  Ir.  328;  Conroe  v.  Binlsall, 
1  Johns.  Cas.  127;  1  Am.  Dec.  105;  Brown  v.  McCunc,  5  Sand.  224;  ButUp 
V.  Bussell,  10  N.  H.  184;  34  Airu  Dec.  14G;  Meniam  v.  Cuimiwjluim,  11 
Cush.  40;  Carpenter  v.  Cai-penter,  45  lud.  1-12;  Canrad  v.  Lane,  26  Miuu.  389; 
37  Am.  Rep.  412.  "  A  contrary  doctrine,"  says  Sandford,  J.,  in  Brown  v. 
McCitne,  5  Sand.  224,  "would  overturn  tlie  whole  law  relative  to  the  con- 
tracts of  infants.  From  holding  that  an  infant  was  estopped  by  a  falseliood 
as  to  his  age,  the  next  step  would  be  to  hold  iiim  estopped  by  a  suppression 
of  the  fact  that  he  was  under  age,  when  he  was  silent  on  that  point,  while  he 
knew  that  the  party  with  whom  he  was  contracting  supposed  him  to  be  of 
age.  There  is  no  difference  between  the  direct  and  the  inferential  falsehood; 
the  one  is  as  fraudulent  as  the  other." 

For  the  same  reason,  a  grantor  is  not  estopped  from  disaflSrming  her  deed 
on  the  ground  of  infancy,  and  maintaining  an  action  to  recover  the  land,  by  a 
false  recital  in  the  deed  that  she  was  "unmarried  and  of  age":  Wielniul  v. 
Kohivk,  110  111.  16:  51  Am.  Rep.  676.  So,  also,  an  infant  who  fraudulently 
represented  himself  to  be  of  age  may  nevertheless  disaffirm  his  contract  of 
sale  of  goods,  and  maintain  trover  against  the  purchaser  for  their  conversion: 
Nori-isv.  Vance,  3  Rich.  L.  1G4.  "An  infant  is  liable  for  his  torts,"  says  the 
court;  "but  his  tort  neither  makes  valid  his  void  contract,  nor  takes  away 
his  right  of  disaffirming  a  voidable  one  ";  nor  where  an  infant  makes  a  pur- 
chase of  personal  property  is  his  right  to  disaffirm  the  contract  and  recover 
back  the  purchase  price  affected  by  the  fact  that  at  the  time  he  niade  the 
purchase  he  falsely  represented  to  the  vendor  that  he  was  of  full  age:  Whit- 
comb  V.  Joslyn,  51  Vt.  79;  31  Am.  Rep.  678.  "To  hold  that  he  is  estopped 
by  such  representations  from  avoiding  the  contract  by  asserting  his  infancy 
would  be  an  exception  to  the  law  governing  this  class  of  cases.  Such  repre- 
sentations cannot  be  of  any  greater  force  to  bind  the  plaintiff  than  the  con- 
tract itself":  Whitcomb  v.  Joslyn,  51  Vt.  79;  31  Am.  Rep.  678.  And, 
likewise,  a  minor's  fraudulent  representation  to  a  shipping  commissioner 
for  a  vessel,  that  he  was  of  age,  will  not  estop  him  from  avoiding  his  written 
contract  for  compensation,  and  recovering  pay  on  a  quantum  meiuit:  Burdett 
V.   Williavis,  30  Fed.  Rep.  697. 

Again,  for  like  reasons,  an  action  to  recover  the  purchase  price  of  goods  can- 
not be  sustained  against  an  infant  on  the  ground  of  the  infant's  false  represen- 
tations as  to  his  means  of  payment  and  prosperous  condition  of  his  business, 
made  to  induce  the  sale  and  to  give  him  credit,  on  which  the  vendors  relied: 
Htudwell  V.  ShnjHer,  54  N.  Y.  249;  and  infancy  is  a  good  defense  to  an  action 
against  a  person  as  a  secret  partner,  to  recover  the  price  of  goods,  purciiased 
ostensibly  by  his  co-defendant  on  the  false  representations  of  the  infant  as  to 
the  solvency  of  the  co-defendant,  in  order  that  the  two  might  both  profit  by 
obtaining  the  goods:  Vimen  v.  Lochwd,  7  Bush,  458;  and  where  an  infant 
perpetrated  a  fraud,  in  representing  that  certain  bonds,  deposited  by  him  as 
a  margin  upon  a  stock  transaction,  belonged  to  himself,  it  was  said:  "An 
infant  is  liable  for  his  willful  torts,  and  for  damages  for  frauds  committed  by 
him;  but  no  fraudulent  representation  made  by  an  infant  can  give  validity 
to  any  contract  entered  into  by  him  which  would  otherwise  be  voidable  for 
his  infancy.  The  action  must,  in  all  cases,  arise  solely  upon  the  tort  or  wrong 
committed  by  him  ":  Heath  v.  MaJioney,  7  Hun,  100.  It  will  be  noticed  that 
the  actions  in  the  foregoing  cases  were  not  brought  to  recover  damages  re- 
sulting from  the  fraudulent  representations,  or  to  reclaim  the  goods  sold,  but 
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sought  to  enforce  the  contracts  which  had  been  made.  In  Stoolfoot  v.  Jen- 
lim,  12  Serg.  &  R.  399,  a  release  of  her  interest  in  land  executed  by  an 
infant  in  collusion  with  her  guardian,  having  first  chosen  him  guardian  for 
the  purpose  of  cheating  the  releasees,  and  then  deceived  them  by  persuading 
them  that  their  title  would  be  confirmed  by  the  release,  and  thus  prevailed 
upon  them  to  pay  her  a  certain  sum  of  money  as  her  share  of  the  land,  was 
held  not  to  constitute  puch  fraud  as  would  prevent  tlie  infant  from  avoiding 
the  release  and  recovering  the  land;  for,  it  was  said,  the  infant  did  not  pre- 
tend to  be  of  full  age,  and  the  proliabdity  was,  that,  acting  under  her  guar- 
dian's influence,  she  was  ignorant  of  the  law,  and  really  supposed  that  the 
release  would  confirm  the  title  of  the  defendants.  And,  very  plainly,  neither 
the  conduct  of  an  infant's  mother  in  inducing  certain  persons  to  enter  into  a 
contract  of  apprenticeship  with  the  infant,  nor  the  act  of  her  agent  in  inten- 
tionally drawing,  with  her  knowledge  and  acquiescence,  the  contract  so  as 
to  be  insufficient,  can  estop  the  infant  from  avoiding  the  contract:  Clark  v. 
Goddard,  39  Ala.  1G4;  84  Am.  Dec.  777. 

In  equity,  also,  it  is  equally  well  settled  as  at  law  that  an  infant  is  not 
estopped  from  avoiding  his  contract  from  the  mere  fact  that  he  did  not 
disclose  his  minority  at  the  time  he  entered  into  the  contract,  and  the  other 
party  believed  him  to  be  adult,  and  dealt  with  him  on  that  supposition: 
aUkeman  v.  Dawson,  1  De  Gex  &  S.  90;  Baker  v.  Stone,  136  Mass.  405;  Brant- 
ley  V.  Wolf,  60  Miss.  4'20;  and  see  Davidson  v.  Yoiunj,  38  111.  145;  Pj^le  v. 
Cravens,  4  Litt.  17;  Price  v.  Jennings,  62  Ind.  Ill;  Alvey  v.  Reed,  115  Ind. 
148;  7  Am.  St.  Rep.  418.  "We  think  these  facts,"  says  the  court  im  Baker 
v.  Stone,  136  Mass.  405,  "would  not  estop  her  from  avoiding  the  mortgage 
and  the  note.  They  do  not  present  the  question  whether  a  minor  who  has 
induced  a  person  to  accept  a  conveyance  of  land  by  false  and  fraudulent 
representations  that  he  is  of  full  age  may  be  estopped  to  disaffirm  the  con- 
veyance when  of  age."  "In  one  sense,"  says  Chalmers,  J.,  in  Brantley  v. 
yVolf,  60  Miss.  420,  "it  is  always  a  wrong  and  an  injury  for  a  person  labor- 
ing under  a  disability  to  enter  into  a  contract  and  enjoy  its  fruits,  and  there- 
after to  repudiate  it  to  the  prejudice  of  the  other  party;  but  legal  fraud 
cannot  be  predicated  of  such  conduct  by  a  minor,  where  it  has  been  un- 
marked with  any  element  of  deceit  or  intentional  wrong,  because  the  right 
of  disaffirmance  is  the  privilege  which  the  law  attaches  to  the  condition  of 
disability;  and  of  this  right  all  men  are  bouud  to  take  notice."  Again, 
says  Dargan,  C,  in  Rivers  v.  Gregg,  5  Rich.  Eq.  274,  279,  "he  who  deals 
with  an  infant  is  presumed  to  know  of  his  infancy.  He  is  bound,  at  his 
peril,  to  make  the  inquiry.  It  makes  no  diflference  whether  the  inquiries  re- 
sult in  correct  information,  or  the  reverse.  It  is  no  excuse  if  he  honestly 
supposed,  from  his  appearance  or  other  circumstances,  that  the  infant  was  an 
adult."  See  further,  on  the  question  that  it  is  not  a  fraud,  either  at  law  or 
in  equity,  for  an  infant  to  disaffirm  his  contract,  Tucker  v.  Moreland,  10 
Pet.  59,  77;  1  Am.  Lead.  Cas.  *224.  "234,  per  Story,  J.;  Clamorgnn  v.  Lane, 
9  Mo.  442,  471;  Burns  v.  Hill,  19  Ga.  22;  Seahrook  v.  Gregg,  2  S.  C.  68. 

If,  however,  an  infant  is  guilty  of  something  more  than  a  mere  failure  to 
disclose  his  infancy  at  the  time  the  contract  is  entered  into,  and  fraudulently 
represents  that  he  is  of  full  age,  or  actively  conceals  his  minority,  whereby 
the  other  party  is  induced  to  enter  into  the  contract,  then  it  is  held  the  in- 
fant will  be  estopped  in  equity  by  his  fraud  from  avoiding  the  contrc  t  on 
the  ground  of  infancy,  to  the  prejudice  of  the  other  contracting  party: 
Fei-gu-ion  v.  Bobo,  54  Miss.  121;  and  see  Davidson  v.  Young,  38  111.  145;  Con- 
roe  V.  Birdsall,  1  Johns.  Cas.   127;  1  Am.  Dec.  105;  but  see  Geer  v.  Hovy,  1 
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Root,  179;  Stmt  r.  Everhardt,  102  U.  S.  300.  In  Ferguson  v.  Bobo,  54  Misa. 
121,  Chalmers,  J.,  says:  "It  may  be  stated  as  a  general  proposition,  fully 
borne  out  by  the  authorities,  that  whenever  au  infant  who  has  arrived  at 
years  of  discretion,  by  direct  participation,  or  by  silence  when  he  was  called 
upon  to  speak,  has  entrapped  a  party,  ignorant  of  his  title  or  of  his  minority, 
into  purchasing  his  property  from  another,  he  will  be  estopped,  in  a  court  of 
chancery,  from  setting  up  such  title  ";  and  therefore,  where  an  infant  nine- 
teen years  of  age,  knowing  her  rights,  conveyed  land  to  her  father  for  the  pur- 
pose of  enabling  him  to  borrow  money  by  giving  a  mortgage  thereon  to  one 
who  was  ignorant  of  her  minority,  and  subsequently  the  father  conveyed  the 
land  to  the  mortgagee  to  pay  the  debt,  the  mortgagee  being  still  ignorant  of 
the  daughter's  minority,  it  was  held  that  a  court  of  equity  would  restrain 
her  from  asserting  a  claim  to  the  land  in  an  action  of  ejectment  after  her  ar- 
rival at  full  age.  In  LempriSre  v.  Lanrje,  L.  R.  12  Ch.  D.  675,  it  was  also 
held  that  where  an  infant  obtained  a  lease  of  a  furnished  house  on  an  implied 
representation  that  he  was  of  full  age,  the  lease  would  be  declared  void  and 
canceled  at  the  suit  of  the  lessor,  and  possession  of  the  house  ordered  to  be 
given  up,  and  the  defendant  restrained  by  injunction  from  parting  with  the 
furniture,  but  that  the  defendant  would  not  be  liable  for  use  and  occupation. 
If  equity  will  thus  aid  a  party  with  whom  the  infant  has  contracted,  it  cer- 
tainly should  not  assist  an  infant  /erne  covert  to  set  aside  a  deed  made  by 
her  of  her  lands,  against  an  innocent  purchaser,  who  was  induced  to  part 
with  his  money  on  the  faith  of  an  oath  made  by  herself  and  husband  before 
a  notary  that,  to  the  best  of  their  knowledge  and  information,  she  was  then 
more  than  twenty-one  years  of  age:  Schmltheimer  v.  Eiseman,  7  Bush,  298. 

The  party  contracting  with  the  infant  must,  of  course,  be  deceived  by  the 
fraud  of  the  infant,  in  order  that  the  rule  may  operate.  Therefore  a  settle- 
ment executed  by  an  infant  in  contemplation  of  marriage  was  held  not  bind- 
ing upon  him,  because  he  had  falsely  represented  to  the  solicitor,  before 
executing  the  instrument,  that  he  was  of  age,  it  appearing  that  the  intended 
wife  knew  that  he  was  not  of  age,  and  was  consequently  not  deceived:  Nel- 
son V.  Stacker,  4  De  Gex  &  J.  458;  and  so  where  an  infant  feme  covert  relin- 
quished her  dower,  she  is  not  estopped  from  disaffirming  her  deed  by  the  fact 
that  she  declared  herself  to  be  of  age  to  the  officer  who  took  her  acknowl- 
edgment, there  being  no  proof  that  such  declaration  was  communicated  to 
the  party  to  be  afifected,  and  formed  the  inducement  to  the  contract,  or  misled 
him  to  enter  freely  upon  it:  Walson  v.  Billings,  38  Ark.  278;  42  Am.  Rep.  1. 
And  in  determining  whether  a  person  was  deceived,  or  was  justified  in  rely- 
ing upon  the  representations,  the  appearance  of  the  infant  is,  of  course,  a 
very  material  matter.  For,  says  Sir  George  Jessel,  M.  R.,  in  Ex  paiie  Jones, 
L.  R.  18  Ch.  Div.  109,  120,  "  if  the  representation  were  made  by  a  boy  of  ten 
years  old,  it  would  be  impossible  that  the  person  to  whom  it  was  made  could 
have  relied  on  it.  But  if  a  man  who  is  apparently  of  full  age  represents  that 
he  is  of  full  age,  the  person  to  whom  he  makes  the  representation  may  well 
be  deceived  by  it.  An  infant  is  capable  of  committing  a  fraud  in  equity  just 
«s  he  is  cap  ible  of  committing  a  crime,  and  may  be  made  liable  for  it.  But 
the  authorities  show  that  there  must  be  an  express  representation,  and  one 
which  would  naturally  deceive  the  person  to  whom  it  is  made."  It  is  held, 
furthermore,  that  the  fact  that  an  infant  induced  a  person  to  purchase  his 
land  on  the  faith  of  his  representation  that  he  was  of  full  age  could  not 
avail  such  purchaser  in  a  contest  between  him  and  an  innocent  purchaser  to 
whom  the  infant  conveyed  the  land  after  coming  of  age:  Vallandingham  t. 
Johnson,  85  Ky.  288. 
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It  has  also  been  shown,  supra,  "Trading  Contracts,"  that  an  infant  might 
be  declared  a  bankrupt  with  respect  to  debts  contracted  on  the  faith  of  repre- 
sentations or  a  holding  out  that  he  was  of  full  age,  such  debts  being  binding 
upon  the  infant  in  a  court  of  bankruptcy,  whicli  acts  upon  equitable  prin- 
ciples: Ex  parte  Watson,  16  Ves.  265;  Ex  parte  Bates,  2  Mont.  D.  &  D.  337; 
In  re  Unity  etc.  Banking  Ass'n,  3  De  Gex  &  J.  63;  compare  In  re  Raineys, 
3  L.  R.  Ir.  459;  but,  on  the  other  hand,  a  debtor  who  had  simply  traded 
during  infancy  could  not,  for  that  reason,  be  adjudicated  a  bankrupt:  Ex 
parte  Moule,  14  Ves.  602;  Ex  parte  Jones,  L.  R.  18  Ch.  Div.  109,  overruling 
Ex  parte  Lynch,  L.  R.  2  Ch.  Div.  227. 

In  Georgia,  it  is  provided  by  section  2733  of  the  code  (1882),  that  "if  an 
infant,  by  permission  of  his  parent  or  guardian,  or  by  permission  of  law, 
practices  any  profession  or  trade,  or  engages  in  any  business  as  an  adult,  he 
shall  be  bound  for  all  contracts  connected  with  such  profession,  trade,  or 
business ":  Code  1882,  sec.  2733;  McKamy  v.  Cooper,  81  Ga.  679;  but  it  is 
held  that  a  minor,  who  is  a  mere  clerk,  is  not  eng  iged  in  a  business,  within 
the  meaning  of  this  section,  so  as  to  make  him  responsible  for  his  contracts; 
and  even  if  this  were  not  so,  he  would  not  be  liable  for  the  price  of  a  buggy 
purchased  by  him,  in  the  absence  of  evidence  that  he  used  the  buggy  or 
bought  it  to  use  in  the  business  of  clerking:  Howard  v.  Simpkins,  70  Ga.  322. 
In  Indiana,  it  is  provided  by  a  statute  passed  in  1881  (2  R.  S.  1888,  sec. 
2945):  "In  all  sales  of  real  estate  by  an  infant,  he  or  she  shall  not  be  per- 
mitted to  disaffirm  said  sale  without  first  restoring  to  the  person  owning 
the  property  sold  the  consideration  received  in  said  sale,  if  said  infant  falsely 
represented  himself  or  herself  to  said  purchaser  to  be  over  the  age  of  twenty- 
one  years,  and  the  party  buying  from  said  infant  acted  in  good  faith,  and 
relied  upon  said  representations  in  such  sale,  and  had  good  cause  to  believe 
said  infant  of  full  age."  In  Iowa  and  Kansas,  it  is  enacted  that  "no 
contract  can  be  thus  disaffirmed  in  cases  where,  on  account  of  the  minor's 
own  misrepresentations  as  to  his  majority,  or  from  his  having  engaged  in 
business  as  an  adult,  the  other  party  had  good  reason  to  believe  the  minor 
capable  of  contracting ":  Iowa  Code,  sec.  2"239;  Kan.  Comp.  Laws  1885, 
sec.  3478;  Oswald  v.  Broderick,  1  Iowa,  380;  Prouty  v.  Ed'jar,  6  Iowa,  353; 
Dillon  v.  Burnham,  43  Kan.  77.  Tliis  provision  is  not  to  be  limited,  in  its 
effects,  to  the  particular  business  in  which  the  minor  may  be  engaged,  but 
applies  to  any  contracts  he  may  make:  Jaques  v.  Sax,  39  Iowa,  367.  To 
render  the  infant  who  engages  in  business  as  an  adult  liable,  his  infancy  must 
have  been  unknown  to  the  party  contracting  with  him:  Beller  v.  Marchanl, 
30  Iowa,  350;  and  the  language  "capable  of  contracting"  means  "legally 
capable  of  contracting,"  and  not  that  the  minor  is  mentally  and  physically 
capable  of  contracting:  Bunjett  v.  Barrick,  25  Kan.  526. 

As  to  an  infant's  liability  for  liis  frauds  and  other  torts  connected  with  his 
contracts,  see  post,  "Torts  of  Infants  Connected  with  Contracts." 

Emancipation.  — The  fact  that  an  infant  is  emancipated  by  his  parent,  or 
allowed  to  shift  for  himself,  does  not  impart  any  additional  validity  to  his 
general  contracts;  or  in  other  words,  render  his  contracts,  otherwise  void- 
able, absolutely  binding  upon  him.  He  may  still  take  advantage  of  his  in- 
fancy, as  before.  The  effect  of  the  emancipition  is  simply  to  release  him 
from  the  parent's  control,  and  to  give  him  the  right  to  his  own  earnings: 
Mason  v.  WriglU,  13  Met.  306;  Tyler  v.  Entate  of  Gallop,  68  Mich.  185;  13 
Am  St.  Rep.  336;  Tandy  v.  JUnsterson's  Adm'r,  1  Bibb,  330.  The  same  is 
true  with  reference  to  his  gifts:  Person  v.  Vltase,  37  Vt.  647;  88  Am.  Dec.  630. 
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Marriage.  -*-  The  marriage  of  a  male  infant,  while  it  may  remove  him 
from  his  parents'  control,  and  give  him  the  right  to  his  earnings,  does  not  re- 
move the  disability  of  infancy,  and  render  his  general  contracts  any  the  more 
binding;  nor  is  the  condition  of  infancy  removed  from  a  female  infant  by  her 
marriage,  by  reason  of  statutes  which  confer  capacity  upon  married  women 
either  to  contract  generally  or  to  convey  their  real  estate  or  relinquish  their 
claims  to  dower  in  the  lands  of  their  husbands:  Inhabitants  of  Taunton  v.  In- 
habitants of  Plymouth  15  Mass.  203,  204;  Davis  v.  Caldwell,  12  Cush.  512,  513; 
Walsh  V.  Young,  110  Mass.  396;  Hartmanv.  Kendall,  4  Ind.  403,  404;  Harrod 
v.  Myers,  21  Ark.  592;  76  Am.  Dec.  409;  Watson  v.  Billings,  38  Ark.  278;  42 
Am.  Rep.  1;  Cnmmingsv.  Everett,  82  Me.  200;  supra,  "Deeds  of  Infant  Femes 
Covert."  The  capacity  of  an  infant  to  contract  for  necessaries  is,  however, 
enlarged  by  his  marriage;  for  he  is  bound  for  the  reasonable  \'alue  of  neces- 
saries furnished  his  family  as  well  as  himself:  Chapman  v.  Hughes,  61  Miss. 
339;  and  see  infra,  "Necessaries."  And  an  infant  husband  is  liable  at  com- 
mon law  for  his  wife's  debts  contracted  by  her  before  marriage:  Roach  v. 
Qukk,  9  Wend.  238;  Butler  v.  Breck,  7  Met.  164;  39  Am.  Dec.  768;  Cole  v, 
Seeley,  25  Vt.  220;  Nicholson  v.  Wilborn,  13  Ga.  467;  Anderson  v.  Smith,  33 
Md.  465;  see  post,  "Liability  of  Infant  Husband  for  Wife's  Antenuptial 
Debts." 

Contracts  Entered  into  Pursuant  to  Statute.s. — If  a  contract  of  a 
minor  be  entered  into  under  the  authority  or  direction  of  a  statute,  it  is 
binding  upon  him,  so  far  as  tha  question  of  infancy  is  concerned,  and  cannot 
be  disaffirmed.  This  is  so  expressly  enacted  in  California  and  Dakota:  Cal. 
Civ.  Code,  sec.  37;  Dak.  (>oinp.  Laws  1887,  sec.  2518;  Civ.  Code,  sec.  19. 
Whether  infants  are  contemplated,  when  not  expressly  mentioned,  by  stat- 
ntes  which  provide  for  the  execution  of  contracts  under  peculiar  circum- 
stances, is,  of  course,  entirely  a  question  of  legislative  intent.  Wiiere  the 
statute  is  general  in  its  terms,  and  such  that  it  may  apply  to  infants  as  well 
as  adults,  infants  will  be  included,  unless  a  contrary  intent  appears.  "Where 
the  words  of  law,  in  their  common  and  ordinary  signification,  are  sufficient 
to  include  infants,"  says  Chief  Justice  Wilmot,  "the  virtual  exception  must 
be  drawn  from  the  intention  of  the  legislature,  manifested  by  other  parts  of 
the  law;  from  the  general  purpose  and  design  of  the  law;  and  from  the 
subject-matter  of  it":  Earl  of  Buckinghamshire  v.  Drury,  Wilm.  Op.  194.  If, 
then,  an  infant  is  imprisoned  on  execution  in  a  civil  suit  for  an  assault  and 
battery,  he  is  entitled  to  a  discharge  from  imprisonment  on  assigning  his 
property  as  provided  for  by  a  statute  general  in  its  terms,  and  the  assign- 
ment is  valid,  notwithstanding  his  infancy:  People  ex  rel.  Smith  v.  Mullin,  25 
Wend.  698.  Again,  a  recognizance  entered  into  by  a  minor  for  his  personal 
appearance  at  court,  to  answer  a  charge  of  committing  a  criminal  offense,  la 
binding  upon  him  under  statutes  authorizing  recognizances  to  be  taken,  ami 
defendants  to  be  discharged  thereon,  and  making  no  distinction  between 
minor  defendants  who  may  commit  crimes  and  be  arrested  and  imprisoned, 
and  other  persons:  State  v.  Weatherwox,  12  Kan.  463;  and  see  Dial  v.  Wood, 
9  Baxt.  296.  And  where,  by  statute,  a  person  wlio  is  accused  of  being  the 
father  of  a  bastard  child  may  be  required  to  give  bond  to  answer  to  a  com- 
plaint made  by  the  mother  to  a  justice,  and  to  abide  the  order  of  the  court 
thereon,  his  infancy  is  no  defense  to  an  action  on  the  bead,  either  for  him  or 
his  sureties:  MrCaU  v.  Parker,  13  Met.  372.  Infancy,  furthermore,  is  no 
defense  to  an  action  on  a  bond,  executed  pursuant  to  statute,  by  the  reputed 
father  of  a  bastard  child,  con<litioned  to  indemnify  the  town  against  liability 
for  the  support  of  the  bastard:  Peo}ile  v.  Moores,  4  Denio,  518;  47  Am.  Dec 
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272;  Inhahitanta  of  Bordentown  v.  Wallace,  50  N.  J.  L.  13.  So  if  a  statute 
authorizes  the  infant  father  of  a  bastard  child  to  settle  with  the  mother,  and 
eecure  to  her  compensation  for  keeping  the  child,  it  impliedly  gives  him  the 
power  to  execute  instruments  necessary  in  making  such  settlement,  and 
hence  to  a  promissory  note  executed  under  such  circumstances,  infancy  will 
be  no  defense:'  Gavin  v.  Burton,  8  Ind.  69;  and  a  statute  which  imposes  upon 
the  father  of  a  bastard  child  the  obligation  of  supporting  it,  and  provide?  a 
means  of  compelling  him  to  do  so,  is  applicable  to  infants,  although  it  does 
not  speak  of  them;  and  an  infant  accused  by  the  mother  of  a  bastard  child 
of  being  its  father  may  admit  his  liability  and  bind  himself  by  a  contract  to 
support  the  child:  Stowers  v.  Hollis,  83  Ky.  544. 

Enlistment.  —  The  subject  of  an  infant's  contracts  of  enlistment  in  the 
military  service  is  a  branch  of  the  one  just  considered.  It  has  been  said 
that,  "by  the  general  policy  of  the  law  of  England,  the  parental  authority 
continues  until  the  child  attains  the  age  of  twenty-one  years;  but  the  same 
policy  also  requires  that  a  minor  shall  be  at  liberty  to  contract  an  engage- 
ment to  serve  the  state.  Wiien  such  an  engagement  is  contracted,  it  becomen 
inconsistent  with  the  duty  which  he  owes  to  the  public  that  the  parental 
autiiority  should  continue.  The  parental  authority,  however,  is  suspended, 
but  not  destroyed.  When  the  reason  for  its  suspension  ceases,  the  parental 
authority  returns":  Best,  J.,  in  Rex  v.  Inhabitants  of  Rotherjield  Greys,  1 
Barn.  &  C.  345,  349.  In  this  country,  there  is  no  doubt,  under  the  provision 
of  the  constitution  of  the  United  States  giving  Congress  the  power  "  to 
raise  and  support  armies,"  and  "to  provide  and  maintain  a  navy,"  that  Con- 
gress has  the  constitutional  power  to  enlist  minors  into  the  army  and  navy 
of  the  United  States;  this  it  may  do  without  the  consent  of  the  parents, 
guardians,  or  masters;  for  the  right  of  a  parent,  guardian,  or  master  to  the 
service  and  control  of  tlie  person  of  a  minor  chdd,  ward,  or  apprentice  is 
held  in  subordination  to  the  sovereign  right  and  power  of  the  state  to  call 
upon  its  citizens  to  maintain  and  protect  its  existence.  If  the  state  recruits 
its  army  and  navy  by  means  of  contracts  of  enlistment,  such  contracts 
Tiay  be  made  binding  upon  minors  as  well  as  adults:  United  States  v.  Bain- 
bridge,  1  Mason,  71;  Commomwealth  v.  Murray,  4  Binn.  487;  5  Am.  Dec.  412; 
Commomoe(dt/i  v.  Barker,  5  Binn.  423,  428,  429;  CommonweaUh  v.  Downes,  24 
Pick.  227,  229;  United  States  v.  Blakeney,  3  Gratt.  405;  Pkelan's  Case,  9  Abb. 
Pr.  286,  287;  In  re  Grecjif,  15  Wis.  479. 

In  UnU'd  Stales  v.  Bainhridije,  I  Mason,  71,  Story,  J.,  says:  "Whenever 
any  disabinty,  enacted  by  the  common  law,  is  removed  by  the  enactment'ot 
a  statute,  the  competency  of  the  infant  to  do  all  acts  within  the  purview  of 
such  statute  is  as  complete  as  that  of  a  person  of  full  age.  And  whenever 
a  statute  has  authorized  a  contract  for  the  public  service,  which  from  its 
nature  or  objects  is  manifestly  intended  to  be  performed  by  infants,  such 
a  contract  must,  in  point  of  law,  be  deemed  to  be  for  their  benefit  and  for 
the  public  benefit,  so  that  when  bona  fide  made,  it  is  neitlier  void  nor  void- 
able, but  is  strictly  obligatory  upon  them."  lb  maybe  remarked  tliat  the 
learned  justice  attempts,  in  this  passage,  to  uphold  contracts  of  infants 
made  valid  and  binding  by  statute  on  Lord  Chief  Justice  Eyre's  rule  in 
Keane  v.  Boycott,  2  H.  Black.  511,  as  to  void,  voidable,  and  binding  contracts  of 
infants  at  common  law.  There  is  no  necessity  for  the  effort;  it  is  enough 
that  the  statute  makes  the  contract  binding.  In  United  States  v.  Blakeney, 
3  Gratt.  405,  it  is  said  by  Baldwin,  J.:  "It  seems  to  me  to  be  obvious  that 
the  enlistment  of  a  minor  capable  of  bearing  arms  does  not  fall  within  the 
general  rule  of  the  municipal  law  in  regard  to  the  capacity  of  infants  under 
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the  age  of  twenty-one  years  to  bind  themselves  by  contract.  Nor  am  I 
disposed  to  regard  the  enlistment  aa  an  exception  to  that  rule.  The  rule,  I 
think,  has  no  application  to  the  subject.  The  capacity  of  all  citizens  or  sub- 
jects able  to  bear  arms  to  bind  themselves  to  do  so  by  voluntary  enlistmeufe 
is  in  itself  a  high  rule  of  the  public  law,  to  which  the  artificial  and  arbitrary 
rule  of  the  municipal  law  forma  no  exception.  The  rule  of  the  public  law  ia 
subject  to  but  two  conditions:  the  ability  of  the  party  to  carry  arms,  and 
his  consent  to  do  so;  and  these  conditions  may  exist  in  as  full  force  at  the 
age  of  eighteen  aa  at  the  age  of  twenty-one.  The  party  is  subject  to  no  in- 
capacity by  any  arbitrary  rule  in  regard  to  discretion;  and  there  is  but 
little  room  for  discretion  when  he  is  in  the  line  of  his  allegiance  and 
public  duty."  Again,  it  is  said  in  Lannhan  v.  Birge,  30  Conn.  438,  443: 
"It  is  a  fundamental  principle  of  national  law,  essential  to  national  life,  that 
every  citizen,  whether  of  age  to  make  contracts  generally  or  not,  is  under 
obligation  to  serve  and  defend  the  constituted  authorities  of  the  state  and 
nation,  and  for  that  purpose  to  bear  arms,  wlien  of  sufficient  age  and  capa- 
city to  do  so,  and  when  such  service  is  lawfully  required  of  him.  The  power 
to  enforce  that  obligation,  so  far  as  the  necessities  of  the  state  may  require, 
is  an  incident  to  state  sovereignty,  and  the  subject  of  state  constitutional 
and  statutory  regulation Enlistment  is  but  another  and  less  objec- 
tionable method  of  securing  the  military  service  required  by  the  state  and 
due  from  the  citizen;  and  the  same  essential  principles  of  public  policy  and 
necessity  which  impose  the  obligation  to  serve,  and  confer  the  power  to  en- 
force that  obligation,  require  that  the  minor  who  is  subject  to  military  draft 
Bhould  be  at  liberty  to  enlist  when  called  upon  in  that  form  to  render  the 
military  service  which  the  state  requires.  It  may  indeed  be  for  his  interest 
to  do  so,  rather  than  be  subject  to  draft,  as  it  certainly  is  sound  policy  in  the 
government  that  he  should.  But  however  that  may  be,  the  obligation  to 
serve,  and  the  right  to  require  the  service,  exist,  and  are  paramount.  What 
a  minor  can  be  compelled  to  do  he  may  contract  to  do,  or  do  voluntarily; 
and  if  he  is  lawfully  subject  to  military  duty,  and  is  lawfully  called  upon  to 
enlist,  his  contract  of  enlistment  is  as  valid  and  binding  as  that  of  an  adult. 
....  Although  it  is  the  policy  of  the  law  to  give  to  a  parent  a  right  to  the 
service  and  control  of  the  person  of  a  minor  child  untd  he  has  attained  the 
age  which  the  law  has  fixed  for  his  emancipation,  yet  that  right  and  author- 
ity are  holden  in  subordination  to  those  paramount  rights  and  powers  of  the 
state  which  are  essential  to  the  maintenance  of  civil  society  and  civil  gov- 
ernment." 

The  chief  question  of  difficulty  is,  whether  Congress,  under  the  statutes 
which  have  been  passed  from  time  to  time,  has  authorized  the  enlistment  of 
minors;  or,  more  particularly,  whether  the  enlistment  of  minors  below  cer- 
tain ages  is  binding  upon  them,  especially  when  made  without  the  consent  of 
the  minor's  parents,  guardian,  or  master.  Tliis  question  has  been  discussed 
in  a  number  of  cases,  but  with  some  little  conflict  as  to  results,  caused  prin- 
cipally from  a  careless  overlooking  of  some  of  the  statutes:  See  United  SUUea 
V.  Bainbridge,  1  Mason,  71;  United  Stales  v.  Anderson,  Cooke,  143;  Brunner's 
Col.  Cas.  202;  Matter  of  Keeler,  Hemp.  30i];  la  re  McDomdd,  1  Low.  100; 
Commonweatth  v.  Murray,  4  Binn.  487;  5  Am.  Dec.  412;  Comnionwenlth  v. 
Barker,  5  Binn.  423;  CommonwccUh  v.  Callan,  6  Binn.  25.5;  Cormnonwealth  v. 
OamhU,  11  Serg.  &  R.  93;  Commonwealth  v.  Fox,  7  Pa.  St.  33G;  Uniifd  Skitea 
V.  Wright,  5  Phila.  296,  297;  Commonwalthy.  Gushing,  11  Mass.  67;  6  Am. 
Dec.  156;  Commonwealth  v.  Downes,  24  Pick.  227;  SUUe  v.  Brearly,  5  N.  J.  L. 
665,  563;    Matier  o/  Carlton,  7  Cow.  471;    Phekm'a  Case,  9  Abb.   Pr.   286; 
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Matter  of  Dobbs,  21  How.  Pr.  68;  State  v.  Dimici,  12  N.  H.  194;  37  Am. 
Dec.  197;  United  States  v.  Blalceney,  3  Gratt.  405;  United  States  v.  Lipscomb, 
4  Gratt.  41;  In  re  Greijg,  15  Wis.  479;  In  re  Uiygins,  16  Wis.  351;  In  re  Tar- 
ble,  25  Wis.  390;  and  see,  under  state  statutes,  Oraee  v.  Wilber,  10  Johns. 
453,  reversed  in  Wilbur  v.  Chace,  12  Johns.  68;  Lanahan  v.  Birge,  30  Conn. 
438;  and  under  confederate  laws,  Dies  v.  Nurtel,  34  Ga.  109.  It  would 
serve  no  useful  purpose  to  examine  these  cases,  and  the  statutes  upon  which 
they  are  based,  in  detail.  The  reader  will  find  a  careful  and  exhaustive  re- 
view of  the  question  by  Lowell,  J.,  in  the  case  of  In  re  McDonald,  1  Low. 
100;  and  by  Brewer,  J.,  in  In  re  Morrissey,  137  U.  S.  157. 

Aar  Which  Infant  would  hav£  been  Compelled  by  Law  to  do. — 
The  rule  that  if  an  infant  does  an  act  which  the  law  would  have  compelled 
him  to  do,  he  will  be  bound  thereby,  has  a  connection  with  the  subject  of  his 
contracts,  and  may  therefore  be  here  noticed  and  illustrated.  The  rule 
finds  a  somewhat  frequent  illustration  in  the  case  of  his  conveyances  ex- 
ecuted under  such  circumstances  that  the  law  would  have  compelled  their 
execution,  although  it  need  not  be  confined  in  its  application  to  such  a  case. 
The  rule  was  thus  announced  by  Lord  Mansfield  in  Zouch  v.  Parsons,  3  Burr. 
1794,  1801,  as  follows:  "If  an  infant  does  a  right  act  which  he  ought  to  do, 
which  he  was  compellable  to  do,  it  shall  bind  him;  as  if  he  makes  equal  parti- 
tion; if  he  pays  rent;  if  he  admits  a  copyholder,  upon  a  surrender.  But  there 
is  no  occasion  to  enumerate  instances;  the  authorities  are  express,  and  the 
reason  decisive.  '  Generally,  whatsoever  an  infant  is  bound  to  do  by  law, 
the  same  shall  bind  him,  albeit  he  doth  it  without  suit  of  law  "*;  citing  Co.  Litt. 
172  a.  In  fact,  the  point  really  decided  in  Zouch  v.  Parsons,  3  Burr.  1794, 
1801,  was,  that  a  deed  of  lease  and  release  executed  by  the  infant  heir  of  a  mort- 
gagee, upon  payment  to  him  of  the  mortgage  debt,  was  binding,  and  could 
not  be  avoided  by  him,  for  on  payment  of  the  debt  the  infant  was  compellable 
by  law  to  execute  the  conveyance.  "There  can  be  but  little  doubt,"  says 
Story,  J.,  in  Tucker  v.  Moreland,  10  Pet.  59,  67,  1  Am.  Lead.  Cas.  "224,  •226, 
"  that  the  decision  in  Zouch  v.  Parsons,  was  perfectly  coriect;  for  it  was  the  case 
of  an  infant  mortgagee,  releasing  by  a  lease  and  release  his  title  to  the  prem- 
ises, upon  the  payment  of  the  mortgage  money  by  a  second  mortgagee,  with 
the  consent  of  the  mortgagor.  It  was  precisely  such  an  act  as  the  infant 
was  bound  to  do,  and  could  have  been  compelled  to  do  by  a  court  of  equity, 
as  a  trustee  of  the  mortgagor.  And  certainly  it  was  for  his  interest  to  do 
what  a  court  of  equity  would  by  a  suit  have  compelled  him  to  do."  In  Irvine 
T.  Irvine,  9  Wall.  617,  626,  there  is  a  dictum,  based  on  Zouch  v.  Parsons,  to 
ithe  effect  that  there  were  some  cases  in  which  the  deed  of  an  infant  was  not 
jeven  voidable.  "They  are  those  in  which  the  infant,  by  making  the  convey- 
ance, does  only  what  the  law  would  have  compelled  him  to  do."  And  in 
Bavington  v.  Clarke,  2  Penr.  &  VV.  115,  21  Am.  Dec.  432,  it  was  held,  citing 
Zouch  v.  Parsons,  that  "  where  any  person,  even  an  infant,  does  that  which 
by  law  he  is  compellable  to  do,  that  is,  makes  equal  partition,  he  is  bound." 

The  rule  is  well  illustrated  by  the  following  cases.  In  Elliott  v.  Horn,  10 
Ala.  348,  44  Am.  Dec.  488,  a  father,  upon  purchasing  land,  took  the  title  in 
the  name  of  his  infant  son  for  the  purpose  of  defrauding  his  creditors,  and 
afterwards  sold  the  land,  the  son  executing  the  deed  to  the  purchaser,  at  hia 
father's  direction,  during  his  infancy.  It  was  held  that  as  the  infant's  con- 
veyance of  the  naked  legal  title  was  only  that  which  a  court  of  equity  would 
have  compelled  him  to  make,  he  could  not  disaffirm  it  on  attaining  majority. 
In  Starr  v.  Wru/Iit,  20  Ohio  St.  97,  which  was  a  similar  case,  a  fatiier  made  a 
voluntary  conveyance  of  his  land  to  his  minor  sou,  to  defraud  his  creditors. 
Am.  Sx.  Kbp,  Vol.  XVllI.  — 4i 
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The  son,  3nrmg  his  fnfancy,  reconveyed  the  land  to  his  father,  to  sell  for  the 
purpose  of  paying  the  father's  debts,  charged  on  the  land,  and  the  father 
sold  the  land  to  a  third  person,  who  paid  full  value  therefor,  and  out  of  the 
purchase-money  paid  the  liens  on  the  land.  It  was  decided  that  as  the  sou 
held  the  land  in  trust  for  the  father  and  holders  of  the  liens  thereon,  and  as 
he  might  have  been  compelled  by  law  to  submit  to  a  sale  thereof  for  their 
benefit,  and  having  voluntarily  conveyed  the  land  during  his  minority  to 
discharge  the  trust,  he  could  not,  as  against  a />onrt^rie  purchaser,  for  that  i)ur- 
pose,  be  permitted  to  disaffirm  tlie  conveyance  after  attaining  his  majority. 
So  in  Bridges  v.  Bidwell,  20  Neb.  185,  wliere  a  father,  on  purchasing  certain 
real  estate,  had  the  conveyance  made  to  his  son,  and  took  a  note  secured  by 
mortgage  of  the  land  from  the  son,  and  assigned  the  note  and  mortgage  as 
collateral  security  for  a  debt,  the  son,  it  was  held,  could  not  plead  his  minor- 
ity to  defeat  the  mortgage  in  the  hands  of  the  assignees;  the  court  saying: 
"  Otto  Bidwell,  being  a  mere  trustee  of  the  legal  title  to  the  property  in 
question,  could  convey  the  same  in  execution  of  the  trust,  and  having  done 
so,  neither  he  nor  his  fatlier  can  plead  his  infancy  to  invalidate  the  deed." 
In  Trader  v.  Jareis,  23  W.  Va.  100,  also,  a  father  made  an  a«s'gnment  of  a 
title  bond  to  his  sons  to  indemnify  them  against  any  loss  they  miglit  sustain 
by  reason  of  their  being  sureties  on  the  father's  note.  Afterwards  tlie  father 
and  sons  assigned  the  title  bond  to  a  third  person,  who  agreed  to  pay,  and 
did  pay,  the  note,  thereby  releasing  the  sons  from  liability  thereon  as  sureties. 
It  was  held  tliat  the  conditions  upon  which  the  bond  had  been  assigned  to 
the  sons  having  been  upon  performed,  they  had  no  further  interest  in  it,  and 
one  of  the  sons  could  not  avoid  his  assignment  to  the  third  person  on  the 
ground  of  his  minority. 

Again,  in  Pronly  v.  Edijnr,  6  Iowa,  353,  it  was  decided  that  where  a  son 
held  the  legal  title  to  real  estate  in  trust  for  his  father,  who  executed  a  bond 
for  the  conveyance  of  the  same,  and  received  the  purchase-money,  the  son, 
who  conveyed  the  land  in  accordance  with  the  requirements  of  the  bond, 
could  not  set  aside  the  deed  on  the  ground  that  he  was  a  miivor  when  it  was 
executed.  "Holding  the  title,  as  he  did,  for  the  benefit  of  his  father,  who 
had  sold  the  land  to  the  defendant,  and  received  the  purchase-money,  we  do 
not  see  liow,  even  if  his  infancy  was  conclusively  established,  he  could  have 
resisted  the  claim  of  defendant  for  the  conveyance  of  the  legal  title.  He 
would  have  been  required  in  equity  to  convey."  So  where  an  infant  pur- 
chases land  at  an  administrator's  sale  for  the  administrator,  and  immediately 
conveys  to  him,  he  cannot  disaffirm  such  conveyance  on  arriving  at  full  age 
as  though  the  lands  belonged  to  him:  Sheldon  a  Lessee  v.  Newton,  3  Ohio  St. 
494. 

In  Watson  v.  Cross,  2  Duvall,  147,  148,  the  court  expressed  the  opinion  that 
an  innkeeper  could  recover  for  entertainment  furnisheel  an  infant,  on  the 
theory  that  he  was  legally  bound  to  receive  and  entertain  all  guests  appar- 
ently responsible  and  of  good  conduct  who  might  come  to  his  house,  and 
the  contract  was  therefore  compulsory  on  his  part,  and  hence  the  law  would 
not  permit  it  to  be  avoided  on  the  other  side  for  infancy.  This  reasoning  is 
Bimply  absurd.  An  innkeeper  may  demand  his  reasonable  compensation  in 
advance.  If  he  suspects  a  person  who  applies  to  him  for  entertainment  to  be 
an  infant,  he  should  exercise  this  privilege;  and  if  he  fails  to  do  so  from  the 
fact  that  he  believed  the  proffered  guest  to  be  an  adult,  or  from  any  other 
cause,  and  the  plea  of  infancy  is  set  up  as  a  defense  to  his  charges,  he  is  in  no 
worse  a  position  than  any  one  else  who  happens  to  trust  an  infant,  and  there 
is  no  more  reason  why  he  should  be  protected. 
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LiABiLBTT  OF  Infant  Husband  for  Wifk's  Antenuptial  Debts.  —  An 
infant  husband  is  liable  at  common  law  for  such  debts  of  his  wife  contracted 
before  marriage  ad  she  would  have  been  legally  liable  to  pay  had  she  remained 
Bole.  Therefore  the  infant  husband  is  liable  for  all  the  antenuptial  debts  of  th» 
wife  if  she  were  adult  when  she  contracted  them,  and  for  her  debts  for  neces- 
«aries  if  she  were  an  infant.  The  liability  of  the  husband  is,  of  course,  not  due 
to  any  idea  of  contract  on  his  part,  but  is  a  common-law  incident  to  the  mar- 
riage; and  the  fact  that  the  husband  is  an  infant  furnishes  no  excuse:  Roach 
*•.  Quick,  9  Wend.  2.^8;  Butler  v.  Breck,  7  Met.  164;  39  Am.  Dec,  7C8;  Cole 
V.  Seeley,  25  Vt.  220;  Nicholson  v.  Wilborn,  13  Ga.  467;  Anderson  r.  Sniit/i,  33 
Ud.  465.  This  rule,  it  will  be  observed,  has  a  connection  with  the  one  just 
considered. 

Necessaries  —  The  General  Rule.  —  It  has  already  been  seen  that  an 
infant  is  liable  for  the  reasonable  value  of  necessaries  which  may  have  been 
furnished  him.  To  the  general  rule  that  an  infant  is  incapable  of  binding 
himself  by  his  contracts,  this  constitutes  an  exception.  The  exception  is  not 
introduced  for  the  benefit  of  those  who  may  deal  with  the  infant,  but  for  the 
■  benefit  of  the  infant  himself.  It  is  to  protect  the  infant  that  the  law  enables 
him  to  avoid  his  general  contracts;  and  for  the  same  reason  the  law  compels 
him  to  answer  for  the  leasonable  value  of  necessaries.  Were  the  rule  other- 
wise, the  infant  might  not  be  able  to  procure  suitable  food,  clothing,  siielter, 
and  education,  though  certain  to  possess  means  for  payment  in  the  future: 
See  Bi/der  v.  Womhwell,  L.  R.  4  Ex.  32,  38,  per  Willes,  J.  Lord  Coke  thus  ex- 
presses  the  rule:  '•  An  infant  may  bind  himself  to  pay  for  his  necessary  meat, 
drinke,  apparell,  necessary  physicke,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  or  instruction,  whereby  he  may  profit  himselfe  after- 
wards": Co.  Lit.  172  a.  The  obligation  to  pay  for  necessaries  is  a  legal 
•one,  for  wliich  the  law  gives  an  adequate  remedy,  and  therefore  a  resort  can- 
not be  had  to  equity:  Oliver  v.  McDuffie,  28  Ga.  522. 

The  rule  is  expressly  preserved  in  some  states  by  statute.  Thns  in  Cali- 
fornia and  Dakota,  it  is  provided  that  "a  minor  cannot  disaffirm  a  contract, 
otherwise  valid,  to  pay  the  reasonable  value  of  things  necessary  for  his  sup- 
port, or  that  of  his  family,  entered  into  by  him  when  not  under  the  care  of  a 
parent  or  guardian  able  to  provide  for  him  or  them  ":  Cal.  Civ.  Code,  sec 
36;  Dak.  Comp.  Laws  1887,  sec.  2517;  Civ.  Code,  sec.  18;  and  in  Georgia  it 
is  enacted  that  "the  contracts  of  an  infant  under  twenty-one  years  of  age 
are  void  [voidable],  except  for  necessaries;  and  for  necessaries  they  are  not 
valid,  unless  the  party  furnishing  them  proves  that  the  parent  or  guardian 
fails  or  refuses  to  supply  sufficient  necessaries  for  the  infant." 

Express  Contracts  for  Necessaries.  —  Whether  an  infant  is  ever  bound 
by  his  express  contract  witli  reference  to  the  price  or  value  of  necessaries 
furnished  him  has  been  disputed.  It  is  agreed,  however,  that  he  cannot  be 
held  for  more  than  their  reasonable  value.  Or,  as  said  in  Locke  v.  Smith,  41 
N.  H.  346,  an  infant  may  bind  himself  to  pay  for  necessaries  he  obtains,  so 
much  as  they  are  reasonably  worth,  but  not  what  he  may  foolishly  have 
agreed  to  pay  for  them;  and  in  Trainer  v.  Trumhull,  141  Mass.  527,  5S0,  it 
was  observed  tliat  the  question  whether  or  not  an  infant  made  an  express 
promise  to  pay  for  necessaries  was  not  important.  "  He  is  held  on  a  promise 
im])lied  by  law,  and  not,  strictly  speaking,  on  his  actual  promise.  The  law 
implies  the  promise  to  pay  from  the  necessity  of  his  situation,  just  as  m  the 
case  of  a  lunatic.  In  other  words,  he  is  liable  to  pay  only  what  the  neces- 
saries were  reasonably  worth,  and  not  what  he  may  improvidently  have 
agreed  to  pay  for  them. " 
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It  has  been  held  that  no  action  could  be  maintained  against  «n  infant  on 
his  express  contract  for  necessaries,  and  even  that  his  express  contract  was 
void;  yet  we  doubt  that  an  action  would  be  dismissed  by  any  court  at  the 
present  day  because  brought  upon  the  express  contract,  if  the  contract  were 
of  such  a  form  that  its  consideration  could  be  inquired  into,  so  tbat  it  might 
be  ascertained  whether  the  amount  agreed  to  be  paid  was  what  the  necessa- 
ries were  reasonably  worth.  If  the  agreed  amount  exceeded  the  reasonable 
value  of  the  necessaries,  we  do  not  see  why  the  action  upon  the  express  con- 
tract should  not  still  be  maintained,  and  a  recovery  had  for  the  difference; 
and  if  the  amount  stipulated  to  be  paid  was  no  more  than  the  necessaries  were 
justly  worth,  we  do  not  see  why  the  express  contract  should  not  be  said  to  be 
binding  upon  him  to  the  fullest  extent.  We  think  these  views  are  sustained 
by  the  weight  of  authority.  For  instance,  it  has  been  seen,  supra,  under  the 
title  "Service,"  that  if  services  are  rendered  by  an  infant,  pursuant  to  an 
agreemeufc,  in  consideration  of  board,  clothing,  education,  and  other  neces- 
saries, and  the  agreement  is  fairly  made  and  fully  executed  on  both  sidiis, 
the  infant  cannot  avoid  the  agreement  and  recover  the  value  of  the  services 
on  a  quqntum  meruit  merely  because  the  services  eventually  proved  to  be 
worth  somewhat  more  than  the  necessaries  furnished.  In  other  words,  such 
an  executed  agreement  for  necessaries  is  completely  binding,  so  far  as  it  ia 
executed:  Stone  v.  Dennison,  13  Pick.  1;  2.3  Am.  Dec.  654;  Wilhelm  v.  Hard- 
man,  13  Md.  140;  Sqiiier  v.  HydUff,  9  Mich.  274;  Harney  v.  O^ven,  4  Blackf. 
3.37;  30  Am.  Dec.  662;  and  see  Spicer  v.  Earl,  41  Mich.  191;  32  Am.  Rep.  152; 
Breed  v,  Judd,  1  Gray,  455,  458;  but  see  Whaally  v.  Mixcat,  5  Ind.  142;  and 
compare  Locke  v.  Smith,  41  N.  H.  346;  Mountain  v.  FiJier,  22  Wis.  93.  We 
do  not  see  why  this  rule  cannot  be  generalized;  and  we  should  accordingly 
say  that  an  infant's  contract  for  necessaries,  when  fairly  made  and  fully  exe- 
cuted on  both  sides,  by  the  furnishing  of  the  necessaries  on  the  one  side  and 
the  payment  on  the  other,  ia  binding;  and  that  he  cannot  disaffirm  the  con- 
tract on  afterwards  discovering  that  he  has  paid  more  for  the  necessaries 
than  what  they  might  hare  been  obtained  for,  and  recover  back  at  least  such 
excess. 

Again,  it  haa  also  been  seen,  supra,  title  "  Bills  and  Notes,"  that  a  plea  of 
infancy  has  sometimes  been  sustained  to  an  action  on  a  bill  of  exchange  ac- 
cepted or  a  promissory  note  made  for  necessaries,  and  that  the  expression 
has  sometimes  been  used  that  an  infant's  negotiable  paper  was  always  void, 
for  the  reason  that  the  infant  would  be  precluded  from  questioning  the  con- 
sideration if  the  paper  came  into  the  hands  of  a  bona  fide  holder  for  value 
without  notice,  and  before  maturity:  WiUiamsonY.  WatLt,  1  Camp.  552;  Swasey 
V.  Vanderheyden^s  Adm'r,  10  Johns.  33;  BourheU  v.  Clary,  3  Brev.  194;  Mc- 
Minn  V.  liichmonds,  6  Yerg.  9;  Fcuton  v.  White,  4  N.  J.  L.  100;  McVriUis  v. 
How,  3  N.  H.  348;  Morton  v.  Steward,  5  111.  App.  533;  yet  even  under  this 
view  the  payee  of  the  note  might  recover  on  a  count  for  necessaries:  MrCrillis 
V.  How,  3  N.  H.  348;  and  if  the  infant  went  into  a  court  of  equity  to  have  the 
note  canceled,  he  would  bes,  required  to  do  equity  by  paying  the  reasonal)la 
value  of  the  necessaries:  McMinn  v.  Eiclnuonds,  6  Yerg.  9.  These  cases, 
founded,  as  they  are,  upon  the  mistaken  notion  that  infancy  is  not  a  defense 
to  an  action  on  negotiable  paper  by  a  bona  fide  holiler,  are  obviously  en- 
titled to  very  little  respect.  Furthermore,  even  conceding  the  basis  of  their 
ruling  to  be  correct,  it  would  furnish  no  reason  why  the  payee  of  the  paper 
given  for  necessaries  should  not  be  entitled  to  maintain  an  action  upon  it, 
unless  the  most  extreme  view  of  Lord  Chief  Justice  Eyre's  rule  be  taken, 
that  the  paper  should  be  declared  absolutely  void  because  the  infant  might 
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tiossibly  be  prejudiced  by  the  paper  coming  into  the  bands  of  a  bona  fide 
ftolder:  See  Jfortonv.  Steward,  5111.  App.  533;  Dubosev.  Wheddon,  4  McCord, 
221;  Aaron  v.  Harley,  6  Rich.  L.  26.  Again,  attention  should  be  called  to  the 
fact  that  the  cases  simply  involved  the  right  of  the  infant  to  set  up  his  dis- 
ability in  an  action  against  him,  and  that  it  was  really  unnecessary  for  the 
court  to  assert  that  the  paper  was  void.  It  might  be  held  that  infancy  would 
be  a  good  defense;  but  we  do  not  understand  the  cases  as  going  to  the  length 
of  holding  that  the  paper  could  not  be  ratified  by  the  infant  after  reaching 
majority. 

We  consider  it  by  all  means  the  sounder  and  better  doctrine  that  an  actioa 
can  be  maintained  against  an  infant  upon  his  negotiable  paper  given  for  neces- 
saries, either  by  the  original  payee  or  by  any  subsequent  holder,  and  that 
the  plaintiff  may  recover  the  full  face  of  the  paper,  or  so  much  thereof  as 
represents  the  reasonable  value  of  the  necessaries;  for  infancy  can  be  shown, 
and  the  consideration,  therefore,  of  the  paper  be  inquired  into,  no  matter 
who  may  be  plaintiff:  Bradley  v.  Pratt,  23  Vt.  378;  Earle  v.  Reed,  10  Met. 
387;  Dubosev.  Wheddon,  4 McCord,  221;  Aaronv.  Harley,  6  Rich.  L.  26;  Aslcey 
V.  Williams,  74  Tex.  294;  and  see  Rainwater  v.  Durham,  2  Nott  &  McC.  524; 
10  Am.  Dec.  637.  In  Bradley  v.  Pratt,  23  Vt.  378,  Redfield,  J.,  said:  "I  do 
not  well  comprehend  why,  upon  principle,  any  express  contract  may  not  be 
said  to  be  binding  upon  liim,  when  it  is  shown  to  have  been  given  for  neces- 
saries, and  the  price  to  have  been  reasonable,  if  it  be  one  where  the  considera- 
tion may  be  inquired  into And  as  confessedly  the  infant  may  fnma 

facie  avoid  his  note  or  bill  by  merely  showing  the  fact  of  his  infancy  at  the 
'  time  of  making  the  contract,  what  is  the  impropriety  in  allowing  the  plaintiff 
to  recover  in  all  such  cases  by  showing  the  consideration  to  be  for  necessa- 
ries?" And  in  Askey  v.  Williams,  74  Tex.  294,  it  was  well  remarked:  "We 
apprehend  the  better  doctrine  to  be  that  an  infant  may  make  ad  express 
written  contract  for  necessaries  upon  which  he  may  be  sued,  but  that  by 
showing  the  price  agreed  to  be  paid  was  unreasonable,  he  can  reduce  the 
recovery  to  a  just  compensation  for  the  necessaries  received  by  him.  It  is  to 
his  benefit  to  hold  the  express  contract  not  void,  but  voidable;  for  if  it  be 
voidable  merely,  he  can  secure  the  advantage  of  a  good  bargain,  and  may 
relieve  himself  of  it  if  it  be  a  bad  one,  while,  on  the  other  hand,  to  hold  it 
void  would  deprive  him  of  the  benefit  of  an  advantageous  contract." 

The  much-discussed  case  of  Ritssel  v.  Lee,  1  Lev.  86,  over  which  judges  and 
writers  have  become  considerably  exercised  in  their  attempts  to  reconcile  it 
with  other  decisions,  to  the  effect  that  an  infant's  single  bill  for  necessaries 
was  good,  we  think  is  capable  of  an  easy  and  satisfactory  explanation  on  the 
foregoing  grounds,  it  being  possible  to  inquire  into  the  consideration  of  the 
instrument.     Compare  Beeler  v.  Young,  1  Bibb,  519. 

If  the  form  of  the  instrument  given  for  necessaries  be  such  as  to  preclude 
an  inquiry  into  the  consideration,  it  could  very  well  be  held  that  no  action 
could  be  maintained  thereon  against  the  defense  of  infancy.  Therefore  it 
would  seem  that  no  action  could  be  maintained  at  common  law  against  an 
infant  on  a  bond  or  other  sealed  instrument  executed  by  him  for  nticessaries. 
And  in  ca^e  of  a  bond  there  would  be  a  further  objection  on  account  of  the 
penalty:  See  Ayliff  v.  Archdale,  Cro.  Eliz.  920;  Bliss  v.  Perry  man,  1  Scam. 
484;  Hussey  v.  Jewetl,  9  Mass.  100,  101.  These  cases,  however,  are  not  very 
satisfactory.  In  Ayliff  v.  Archdale,  Cro.  Eliz.  920,  it  was  held  that  an  obli- 
gation in  double  the  sum  for  money  paid  by  the  plaintiff  for  the  necessary 
meat  and  drink  of  the  defendant  was  void,  but  it  was  said  that  had  the  plain, 
tiff  taken  an  obligation  for  the  very  sum  which  he  had  laid  out,  it  would  have 
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been  otherwise.  The  case  is  open  to  criticism  in  saying  that  the  bond  with 
the  penalty  was  void,  for  that  would  mean  that  it  could  not  be  ratified;  and 
we  do  not  think  that  the  court,  as  we  understand  its  meaning,  is  correct  ia 
its  dictum  that  an  obligation  under  seal  for  even  the  very  sum  expended  for 
uecessaries  conld  be  sustained  against  a  plea  of  infancy.  In  Bliaa  v.  Perry- 
man,  1  Scam.  484,  the  court  expressed  itself  to  the  effect  that  all  bonds  of 
infants,  even  for  necessaries,  were  void,  and  incapable  of  ratification  so  that 
actions  could  be  maintained  upon  them;  and  see  Hussey  v.  Jewell,  9  Mass. 
100,  101.  We  think  tliat  Guthrie  v.  Morris,  22  Ark.  411,  gives  the  true  rul» 
in  holding  that  wliere,  by  statute,  the  consideration  of  a  bond  may  be  in- 
quired into,  an  action  may  be  maintained  on  a  bond  given  by  an  infant  for 
necessaries.     See  quotations  from  this  case  ante,  title  "Bonds." 

It  is  for  the  reason  last  given  that  the  cases  which  hold  that  an  infant  i» 
not  liable  on  an  account  stated  for  necessaries  can  be  sustained,  although  tlie- 
cases  themselves  give  no  reason.  The  items,  or  in  other  words,  the  consider- 
ation of  an  account  stated,  cannot  be  inquired  into:  Wood  v.  WiUierick,  Latch, 
169;  Pickering  v.  Gunning,  Palmer,  528;  W.  Jones,  182;  Ingb-dew  v.  Dougla%  2 
Stark.  36;  Trueman  v.  Hurst,  1  Term  Rep.  40;  Bartlett  v.  Emery,  1  Term  Rep, 
42,  note;  OHcer  v.  Woodroffe,  4  Mees.  &  W.  tj50;  and  see  Wiliiams  v.  Moor, 
11  Mees.  &  VY.  256,  265,  per  Baron  Parke;  and  supra,  title  "Accounts 
Stated." 

So  far  as  the  question  of  an  infant's  liability  on  his  agreetnent  to  pay  inter- 
est contained  in  his  express  contract  for  necessaries  is  concerned,  it  was  held 
in  Taft  v.  Pike,  14  Vt.  405,  39  Am.  Dec.  228.  that  interest  would  not  be  al- 
lowed; but  this  case  was  overruled,  and  we  think  correctly  so,  in  Bradley  v. 
Pratt,  23  Vt.  378.  See  the  quotation  from  the  opinion  of  Redfield,  J.,  in  thia 
latter  case,  swpra,  title  "Interest." 

The  deed  of  an  infant  to  secure  an  indebtedness  for  necessaries  was  held  to 
be  voidable  in  Mai-tin  v.  Gale,  L.  R.  4  Ch.  Div.  428,  and  to  be  valid  and 
binding,  to  the  extent  of  the  value  of  the  necessaries,  in  Cooper  v.  State,  37 
Ark.  421.  In  our  opinion,  the  first  of  these  rulings  is  correct.  The  note,  or 
other  instrument  of  indebtedness,  may  be  valid,  but  we  cannot  see  why  the 
security  should  be  equally  binding.  In  Askry  v.  Williams,  74  Tex.  294,  it 
was  held  that  a  power  of  sale  given  to  the  mortgagee,  in  a  mortgage  executed 
by  an  infant  to  secure  the  price  of  necest-aries,  was  not  void,  but  voidable 
only,  and  a  conveyance  thereunder  was  ratified  by  the  failure  of  the  infant  to 
tender  the  reasonable  value  of  the  necessaries  within  a  reasonable  time  after 
reacliing  majority. 

Finally,  it  should  be  carefully  remembered  that  an  infant  is  liable  for  neces- 
saries only  when  they  have  been  actually  furnished  to  him.  He  is  not  liable 
for  breach  of  his  contract  to  take  and  pay  for  thena.  Thus,  says  Chipuian, 
C.  J.,  in  Pool  V.  Pratt,  1  Chip.  252,  254:  "An  infant  is  bound  by  liis  contract 
for  necessaries,  but  it  must  be  a  contract  executed  by  an  actual  delivery  and 
receipt  of  the  necessaries  to  his  use;  and  if  he  contract  to  purchase  articles- 
ever  so  necessary,  he  is  not  holdeu  by  his  contract  to  receive  and  pay  for  the 
articles." 

Implibd  Contracts  for  Necessaries.  —  An  infant  need  not  have  expressly 
promised  to  pay  for  necessaries,  in  order  to  render  him  liable  therefor.  It  i» 
sufficient  if  they  be  furnished  him  under  such  circumstances  that  a  promise 
to  pay  for  them  can  be  implied:  Duncomb  v.  Tickridge,  Aleyn,  94;  Guy  v. 
Ballou,  4  Wend.  403;  21  Am.  Dec.  158;  Ilyman  v,  Cain,  3  Jones,  111.  In- 
deed, it  has  been  seen  under  the  last  head  that  there  is  a  theory  that  even  if 
be  makes  an  express  contract,  he  cannot  be  held  liable  thereon,  but  only  on  jk 
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promise  implied  by  the  law  to  pay  what  the  necessaries  are  reasonably  worth. 
The  necessaries  must  be  furnished  under  such  circumstances  that  the  law  will 
imply  a  promise  to  pay  for  them  on  the  part  of  the  infant.  Hence  if  the  in- 
fant lives  with  a  stranger  as  a  member  of  his  family,  rendering  such  services 
as  might  be  expected  of  him,  and  receiving  in  return  a  home,  clothing,  and 
care,  such  as  a  child  of  the  stranger  would  receive,  it  seems  evident  to  us 
that  the  law  will  allow  him  nothing  for  his  services  over  and  above  what  he 
has  received.  But  see  Oarner'a  Adm'r  v.  Board,  27  Ind.  323;  AferedUh  v. 
Crawford,  34  Ind.  399;  compare  Mountain  v.  Fisher,  22  Wis.  93;  and  sea 
ante,  title  "  Service,"  where  this  question  is  considered  more  at  length.  For 
this  reason,  there  is  no  implied  obligation  on  the  part  of  an  infant  to  pay  for 
his  support,  as  necessaries,  furnished  by  his  stepfather,  with  whom  he  lived 
as  one  of  the  family:  Hussey  v.  Eoundtree,  Busb.  L.  110. 

Necessaries  must  havk  been  Procured  at  Instance  of  Infant,  and 
Credit  Given  to  Him.  —  As  said  in  the  old  case  of  Duncomb  v,  Tickridge, 
Aleyn,  94:  "  If  an  infant  comes  to  a  stranger  and  boards  with  him,  there  is  a 
contract,  in  law,  implied  that  he  sliould  pay  for  his  board  as  much  as  it  i^ 
worth;  but  if  another  undertakes  to  pay  for  his  boarding,  this  express  agree- 
ment takes  away  the  iuiplied  contract,"  and  there  can  be  no  recovery  against 
the  infant.  It  is  plain  that  an  infant  is  not  liable  for  necessaries  supplied 
solely  on  the  credit  of  her  guardian,  and  charged  to  him,  although  the  credit 
given  to  the  guardian  was  induced  by  the  fact  that  the  ward  had  an  estate  of 
her  own  from  which  the  payment  was  expected  to  come:  Simma  v.  Norris,  5 
Ala.  42.  And  a  guardian,  as  such,  has  no  right  to  enter  into  contracts  for 
necessaries  which  shall  bind  the  infant  ward:  Plielpa  v.  Worcester,  II  N.  H.  61; 
Wallia  v.  Bardvoell,  126  Mass.  366. 

■  Circumstance  of  Infant's  being  Already  Supplied  with  Necessaries 
—  Presumption.  —  If  an  infant  is  already  properly  supplied  with  necessa- 
ries, whether  by  his  parents,  guardian,  friends,  tradesmen,  or,  in  short,  from 
any  source  whatever,  it  is  well  settled  that  his  contracts  for  additional  arti- 
cles, or  in  reference  to  other  matters  which  would  otherwise  be  necessaries, 
are  not  binding  upon  him  as  contracts  for  necessaries:  Bainhridge  v.  Picker- 
ing, 2  W.  Black.  1325;  Ford  v.  Fothergill,  Peake  N.  P.,  229;  1  Esp.  211; 
Cook  V.  Beaton,  3  Car.  &  P.  114;  Story  v.  Pei-y,  4  Car.  &  P.  526;  Burghart  v, 
Angerstein,  6  Car.  &  P.  690;  Mortara  v.  Hail,  6  Sim.  465,  466;  Brayshnw  v. 
Eaton,  7  Scott,  183;  5  Bing.  N.  0.  231;  Steedman  v.  Pose,  Car.  &  M.  422; 
Foster  y.  Redgrave,  L.  R.  4  Ex.  35,  note;  Barnes  v.  Toye,  L.  R.  13  Q.  B.  D. 
410;  Johnstone  v.  Marks,  L.  R.  19  Q.  B.  D.  509;  IVailing  v.  Toll,  9  Johns.  141; 
Kline  V.  L'Amourevx,  2  Paige,  419;  22  Am.  Dec.  652;  Angel  v.  McLellan,  16 
Mass.  28,  31;  8  Am.  Dec.  118,  120;  Swift  v.  BenneU,  10  Cush.  436,  437;  Davis 
CaldweU,  12  Cush.  512,  513;  Hoyl  v.  Casey,  114  Mass.  .S97;  19  Am.  Rep.  371; 
Trainer  V.  Trumbull,  141  Mass.  527,  530;  Assignees  of  Hull  v.  Connolly,  3  Mc- 
Cord,  6;  15  Am.  Dec.  612;  Edwards  v.  Higgins,  2  McCord  Ch.  16;  Kraker 
V.  By)-vm,  13  Rich.  L.  163;  Guthrie  v.  Murphy,  4  Watts,  80;  28  Am.  Dec.  631; 
Johnson  v.  Lines,  6  Watts  &  S.  80;  40  Am.  Dec.  542;  Smith  v.  Young,  2  Dev.  & 
B.  26;  Hussey  v.  Roundtree,  Busb.  L.  110;  Perrin  v.  Wilson,  10  Mo.  451;  Nich- 
olson V.  Spencer,  11  Ga,  607;  Nicholson  v.  Wilborn,  13  Ga.  467;  Elrod  v.  Myers, 
2  Head,  33;  Nichol  v.  Steger,  2  Tenn.  Ch.  328,  affirmed  in  6  Lea,  393;  Mc- 
Kannav.  Meii-y,  61  111.  177,  ISO;  DeceU  v.  Leioenthal,  57  Miss.  331;  34  Am. 
Rep.  449.  An  oversnpply  of  an  infant's  wants,  though  the  articles  might  in 
other  respects  be  ranked  as  necessaries,  gives  a  demand  against  the  infant 
only  for  so  much  as  was  actually  needed:  Johnson  v.  Lines,  6  Watts  &  S.  80; 
40  Am.  Dec.  542.     But  a  minor,  it  is  held,  although  he  have  an  income  sufii- 
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cient  to  provide  him  with  necessaries  suitable  to  his  condition,  may,  never- 
theless, contract  for  necessaries  on  credit:  Burgharl  v.  Hall,  4  Mees.  &  W. 
727;  but  see  Rivers  v.  Oregg,  5  Rich.  Eq.  274;  Nidiohon  v.  Wilbom,  13  Ga.  467. 

A  tradesman,  therefore,  who  trusts  an  infant  does  so  at  his  peril,  and  can- 
not recover  for  the  price  of  articles  furnished  the  infant  on  credit,  as  neces- 
saries, if  he  was  already  suflBciently  supplied:  SiO)-y  v.  Ferr/,  4  Car.  &  P.  526; 
Bitrnes  v.  Toye,  L.  R  13  Q.  B.  D.  410;  Pei-rin  v.  Wilson,  10  Mo.  451;  Nichol- 
son v.  Spencer,  11  Ga.  607.  It  is  consequently  incumbent  upon  the  trades- 
man, before  he  gives  credit  to  the  infant,  to  make  inquiries  as  to  whether 
the  infant  was  not  at  the  time  suitably  provided  with  the  articles:  Foi-tl  v. 
Fothergill,  Pcake  N.  P.  229;  1  Esp.  211;  Cook  v.  Deaion,  3  Car.  &  P.  114; 
Barghart  v.  Angerstein,  6  Car.  &  P.  C90;  Mortara  v.  Hall,  6  Sim.  465,  466;  Steed- 
man  V.  Rose,  Car.  &  M.  422;  Kline  v.  L'Anioureiix,  2  Paige,  419;  22  Am.  Dec. 
652;  Johnson  v.  Lines,  6  Watts  &  S.  80;  40  Am.  Dec.  542.  "  But,"  says  Tin- 
dal,  C.  J.,  in  Dalton  v.  Oih,  7  Scott,  117,  also  reported  in  5  Bing.  N.  C.  198, 
"a  party  may,  by  his  conduct  and  appearance,  render  inquiry  unnecessary  "; 
and  hence  where  an  infant  lived  witli  her  mother  at  a  fashionable  hotel,  and 
drove  to  the  tradesman's  shop  in  a  carriage  with  her  mother,  who  waited  in  the 
carriage  while  the  daughter  purchased  the  goods,  some  of  which  were  taken 
away  in  the  carriage,  and  others  sent  to  the  hotel,  it  was  held  that  the  jury 
might  fairly  assume  that  the  goods  were  subjected  to  the  mother's  inspec- 
tion, and  that  there  was  no  necessity  of  making  inquiry  as  to  whether  they 
were  necessary  or  not;  and  where  the  friends  of  a  minor,  who  was  an  orphan, 
had  twice  previously  taken  him  to  a  dentist  for  like  services,  and  the  bills 
had  been  made  out  against  the  minor,  and  paid,  the  guardian  furnishing  the 
money,  without  notice,  to  the  dentist,  of  any  objection,  it  was  held  that  "  these 
acts  on  the  part  of  the  defendant  and  his  guardian  rendered  it  unnecessary- 
that  the  plaintifif  should  have  instituted  an  inquiry  as  to  a  guardianship  over 
the  defendant,  before  performing  these  last  services,  as  a  prerequisite  for  a 
recovery  in  this  suit,  the  work  being  necessary  to  meet  an  unsupplied  want ": 
Sl7-ong  V.  Foote,  42  ,Coan.  203.  Compare,  however,  the  cases  in  the  next 
paragraph. 

But  the  duty  of  the  tradesman  to  inquire  as  to  whether  or  not  the  infant 
is  already  supplied  with  similar  articles  before  he  trusts  him  is  not  a  rule  of 
law  which  will  protect  the  tradesman,  if,  notwithstanding  a  diligent  inquiry 
without  ascertaining  that  the  infant  has  been  supplied,  it  turns  out  after  he 
furnishes  the  articles  applied  for  that  the  infant  was  sufficiently  provided. 
If  the  infant  was  already  supplied  as  a  fact,  the  tradesman  cannot  recover 
for  other  goods  supplied  as  necessaries,  whether  the  latter  knew  of  the  fact 
or  not,  at  the  time  he  gave  credit  to  the  infant:  Brayshaw  v.  Eaton,  7  Scott, 
183;  5  Bing.  N.  C.  231;  Foster  v.  Redgrave,  L.  R.  4  Ex.  35,  note;  Barnes  v. 
Toye,  L.  R.  13  Q.  B.  D.  410;  Trainer  v.  Trumbull,  141  Mass.  527,  530;  Nichol 
V.  Steger,  2  Tenn.  Ch.  328,  affirmed  in  6  Lea,  393;  and  see  Ryder  v.  Womb- 
well,  L.  R.  4  Ex.  32.  There  is  no  inflexible  rule  of  law,  according  to  the 
case  of  Brayshaw  v.  Eaton,  7  Scott,  183,  5  Bing.  N.  C.  231,  making  it  incum- 
bent on  a  tradesman  to  institute  inquiries  aa  to  the  situation  and  resources  of 
an  infant  before  he  gives  him  credit  for  necessaries.  "  No  doubt,"  says  Tin- 
dal,  C.  J.,  in  the  report  of  the  case  in  7  Scott,  "a  prudent  tradesman  would 
make  such  inquiry;  and  the  total  absence  of  inquiry  would  afford  matter  of 
strong  observation  to  the  jury.  But  whether  inquiry  were  made  or  not,  the 
question  for  the  jury  would  still  be  the  same;  and  their  verdict  must  depend, 
not  upon  the  degree  of  knowledge  acquired  by  the  tradesman  as  to  the  infant's 
eircanutances,  but  upon  whether  the  goods  were  necessaries  or  not"    "In 
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my  view,"  says  Lopes,  J.,  in  Barnes  v.  Toye,  L.  R.  13  Q.  B.  D.  410,  "it  is 
immaterial  whether  the  plaintiffs  did  or  did  not  know  of  the  existing  sup- 
ply,  just  at  it  is  immaterial  whether  they  did  or  did  not  know  that  the  de- 
fendant  was  a  minor." 

It  is  sometimes  stated  as  the  reason  for  the  rule  that  an  mfant  is  not  liable 
as  for  necessaries,  when  he  is  already  sufficiently  supplied,  applicable  to  the 
condition  of  circumstances,  where  he  resides  with  aud  is  supported  by  hia 
parents,  or  is  under  the  care  of  a  guardian,  that  it  is  a  matter  for  the  parents 
or  guardian  to  decide  what  shall  be  suitable  and  proper  for  the  maintenance 
of  the  child  or  ward,  and  third  persons  have  no  right  to  interfere  with  the 
exercise  of  that  discretion.  Thus  in  Bainbridge  v.  Pickerimj,  2  W.  Black.  1325, 
it  is  said  that  "no  man  shall  take  upon  him  to  dictate  to  a  parent  what  cloth- 
ing the  child  shall  wear,  at  what  time  they  shall  be  purchased,  or  of  whom. 
All  that  must  be  left  to  the  discretion  of  the  father  or  mother."  And  in 
Hoyt  v.  Casey,  114  Mass.  397,  19  Am.  Rep.  371,  this  notion  was  carried  to 
the  extent  of  holding  that  a  case  could  not  be  excepted  from  the  operation 
of  the  principle  because  the  fatlier  was  a  poor  man,  and  unable  to  pay  for  the 
necessaries,  —  in  this  case  medical  attendance,  — there  being  no  refusil  or  ne- 
glect on  his  part  to  perform  the  duty  of  supporting  and  caring  for  his  son. 
It  may  be  very  true  that  when  a  child  is  under  the  care  and  control  of  his 
parents  or  guardian,  they  have  the  right  to  determine  the  character  of  hia 
support;  but  we  do  not  think  that  this  affords  a  reason  for  the  rule  under 
consideration  even  under  that  state  of  facts,  and  certainly  it  is  no  reason 
when  the  infant  either  has  no  parents  or  guardiati,  or  is  not  unde.'  their 
control.  We  think  the  liability  of  the  parent  for  necessaries  furnished  hia 
chdd  under  certain  circumstances  has  been  confused  by  these  cases  with 
the  liability  of  the  child  himself.  We  think  that  the  reason  of  t)ie  rule  is 
simply  that  when  the  infant  is  amply  supplied  with  necessaries,  nothing  else 
in  necessary,  and  hence  he  cannot  be  further  bound  as  for  necessaries. 

We  should  say  it  is  certainly  true  that  the  mere  fact  that  an  infant  had  a 
father,  mother,  and  guardian,  neither  of  whom  did  anything  towards  his  care  or 
support,  does  not  prevent  his  being  bound  to  pay  for  that  which  was  actually 
necessary  for  him  when  furnished:  Trainer  v.  Trumbull,  141  Mass.  527;  and 
hence  a  person  who  takes  from  an  almshouse  a  minor  whose  father  was  an 
inmate  of  a  soldier's  home,  and  whose  mother  was  committed  to  a  reforma- 
tory institution,  whp  has  a  guardian,  and  w^jp  will  inherit  property  on  the 
death  of  his  father,  may  maintain  an  action  against  the  minor,  after  his 
father's  death,  for  support  and  education  furnished  to  him  on  the  credit  of 
his  expectations  of  property:  Trainer  v,  Trumbull,  141  Mass.  527.  Further- 
more, it  is  held  that  the  mere  fact  that  an  infant  lived  with  her  mother 
did  not  necessarily  render  her  incapable  of  binding  herself  for  necessaries: 
Atchison  v.  Bruff,   50  Barb.   381. 

But  when  it  appears  that  an  infant  lives  with  his  father,  or  even  his  mother, 
who  may  not  be  under  the  same  obligation  to  support  him  as  the  father,  or  is 
under  the  care  of  a  guardian,  it  is  a  very  natural  and  reasonable  presump- 
tion that  he  is  properly  supplied  with  necessaries,  and  he  is  therefore  not 
liable  for  anything  furthti,  in  the  absence  of  evidence  to  the  contrary: 
Assifpiees  of  Hull  v.  Connolly,  3  McCord,  6;  15  Am.  Dec.  612;  Jones  v.  Colvin, 
1  McMull.  L.  14;  Perrin  v.  Wilson,  10  Mo.  451;  StaU  v.  Cook,  12lred.  L.  (57; 
Freeman  v.  Bridyei;  4  Jones  L.  1;  67  Am.  Dec.  258;  compare  Parsons  v. 
Keys,  43  Tex.  557.  And  if  it  appears  that  a  parent  or  guardian  has 
furnished  the  infant  with  such  articles  as  he  regarded  ample  for  the  sup- 
port of  the  infant,  according  to   his  age   and  condition,    or  even  that  the 
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infant  has  been  furnished  with  money  by  his  parent  or  guardian,  or  by  an 
allowance  from  the  court,  sufficient  to  supply  him  with  necessaries,  the 
presumption  is,  that  he  has  been  adequately  and  properly  supplied,  and  a 
tradesman  who  seeks  to  charge  the  infant  as  for  necessaries  in  addition 
baa  the  burden  or  proving  that  such  is  not  the  fact:  Nkliolson  v.  Sjienrej; 
II  Ga.  607;  Nkliolson  v.  WUborn,  13  Ga.  467;  Uhws  v.  Gie<jg,5  Rich.  Eq. 
274.  In  Rivera  v.  Oregg,  Dargan,  C,  says:  "  When  it  is  sliown  that 
an  infant  la  supplied  with  necessaries  by  h\z  parent  or  guardian,  or  with 
funds  amply  sufficient  to  procure  them,  the  presumption  of  law  and  reason 
must  be  that  he  does  not  stand  in  need  of  credit  to  obtain  what  is  necessary 
lor  him.  And  after  this  prima  facie  showing,  he  who  alleges  that,  notwith- 
standing this,  the  infant  was  in  a  state  of  destitution,  must  take  upon  himself 
the  burden  of  proving  the  allegation.  If  he  does  this  in  a  satisfactory  man- 
ner, his  claim  should  be  allowed.  But  even  then  it  should  be  limited  to 
bare  necessaries,  and  should  not  be  allowed  to  embrace  articles  of  luxui-y 
which  would  otherwise  be  suitable  to  the  infant's  fortune  and  condition  iu 
life."  Again,  he  says:  "It  is  a  fallacy  to  suppose  that  a  distinction  can  be 
drawn  between  the  case  where  an  infant  is  actually  supplied  with  the  neces- 
saries themselves,  and  that  where  he  receives  an  allowance  under  an  order  of 
the  court,  which  he  is  to  disburse  himself  in  their  purchase.  If  it  be  urged 
that  the  infant  may  waste  or  misapply  his  allowance,  and  thus  be  reduced  to 
a  state  of  destitution  that  would  require  his  necessary  wants  to  be  otherwise 
supplied,  it  is  obvious  that  the  argument  applies  with  equal  force  to  the  caso 
where  the  infant  is  supplied  with  the  necessary  articles  for  his  use  and  con- 
sumption. These  he  may  sell,  give  away,  or  waste,  so  that  it  may  become 
necessary  that  he  should  have  more,  to  save  him  from  nakedness  and  starva- 
vation."  If  these  special  circumstances  do  not  appear,  however,  and  the 
infant  relies  as  a  defense  to  an  action  for  necessaries  on  the  fact  that  he  was 
at  the  time  properly  supplied  with  necessaries,  it  would  seem  that  the  bur- 
den of  proving  the  fact  rests  upon  him:  See  Johnstone,  v.  Marks,  L.  R.  19 
Q.  B.  D.  509;  also  Parsons  v.  Key^,  43  Tex.  557,  iu  which  case,  however,  it 
appeared  that  the  defendant  had  a  guardian. 

It  has  been  determined  that  a  stranger  cannot  recover  the  price  of  goods 
sold  to  an  infant,  as  for  necessaries,  against  the  injunctions  of  his  guanlian: 
Bredln  v.  Deven,  2  Watts,  95;  but,  in  our  opinion,  this  ruling  is  altogether 
too  broad.  No  doubt,  if  the  g^rdian  forbade  the  furnishing  of  the  articles 
to  the  infant,  this  would  be  a  circumstance  to  show  that  the  infant  was 
already  properly  supplied  with  necessaries;  but  we  think  the  infant's  lia- 
bility depends,  after  all,  upon  the  question  whether  he  was  so  supplied. 
And  in  other  cases  it  has  been  held  that  an  infant  may  bind  himself  for 
necessaries  purchased  with  the  consent  of  his  guardiau:  Handel  v.  Keeler,  7 
Watts,  237;  Watson  v.  Hensel,  7  Watts,  344;  but  it  was  more  correctly  held 
in  Johnson  v.  Lines,  6  Watts  &  S.  80,  40  Am.  Dec.  542,  that  the  permission 
of  a  guardian  to  tradesmen  to  deal  with  his  infant  ward  might,  in  a  doubtful 
case,  justify  a  bona  fide  supply  to  the  infant  beyond  the  limits  of  strict 
necessity,  for  which  the  infant  would  be  liable;  but  the  connivance  of  the 
guardian  at  an  improper  supply  would  not  subject  the  ward  to  pay  for  it. 
Again,  we  should  say  that  the  infant's  liability  depends,  except  in  a  doubt- 
ful case,  not  on  the  fact  that  the  guardian  assented  to  the  furnishing  of  the 
articles,  but  upon  the  question  whether  the  infant  was  really  properly  sup- 
plied at  the  time. 

Test  as  to  What  arb  NECEsaARiES  —  Station  and  Circomstances  o» 
Imfant  —  ABXxcLKd  f o&  M£KB  OaxAMiUiz  OB  Plbasubb.  —  It  is  obvious 
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that  the  question  what  are  necessaries  depends  upon  the  infant's  sta- 
tion and  condition  in  life.  The  term  is  entirely  a  relative  one.  What 
would  be  necessaries  in  one  case  might  not  be  in  another:  Ford  v.  Fothergilt, 
V.  1  Esp.  211;  Peake  N.  P.  229;  IJanda  v.  Slaney,  8  Term  Rep.  578;  Burghart 
Anjerslein,  6  Car.  &  P.  690;  Mortara  v.  Hall,  6  Sim.  465,  467;  Lowe  v.  Grif- 
Jth,  1  Scott,  458,  460;  1  Hodges,  30,  31;  Brayshaw  v.  Eaton,  7  Scott,  183, 
187;  5  Bing.  N.  C.  231,  234;  Steedman  v.  Bose,  Car.  &  M.  422;  Smithpeter* 
V.  Griffins  Admr,  10  B.  Mon.  259,  260;  Breed  v.  Judd,  1  Gray,  455,  458; 
Price  V.  Sanders,  60  lad.  310,  314.  '*  Wliat  are  necessaries,"  says  Camp- 
bell, J.,  in  Lpperson  v.  Nugent,  al  Miss.  45,  47,  34  Am.  Rep.  434,  "cannot 
be  determined  by  any  arbitrary  and  inflexible  rule.  It  depends  on  circum- 
stances, and  each  case  must  be  governed  by  its  own."  And,  says  Dargin, 
Chancellor,  in  Bivers  v.  Oregg,  5  Rich.  Eq.  274,  278,  "necessaries,  when 
the  term  is  applied  to  an  iniant,  are  those  things  that  are  conducive  and 
faiily  proper  for  his  comfortable  support  and  education,  according  to  hi» 
fortune  and  rank.  So  that  what  would  be  considered  necessary  in  one  case 
Would  not  be  so  regarded  la  another.  Tlie  rule  is  entirely  relative  in  its 
operation." 

It  is  not  to  be  understood  that  the  term  "  necessaries  "  is  to  be  confined  tc 
those  things  required  merely  to  sustain  life;  but  it  includes  what  may  ba 
suitable  and  proper  for  the  particular  person  accordin;^  to  his  station  and 
circumstances:  Peters  v.  Fleming,  6  Mees.  &  W.  42;  Davis  v.  Caldwell,  12 
Cush.  512,  513;  Nichokon  v.  Spencer,  1 1  Ga.  607,  610;  Jordan  v.  Coffield,  70  N.  C. 
110;  Strong  v.  Foote,  42  Conn.  203.  Articles  of  mere  luxury  or  of  pure  orna- 
ment would  be  excluded,  unless,  perhaps,  in  very  extraordinary  cases;  but 
"luxurious  articles  of  utility"  might  be  included.  Thus  in  Peters  v.  Flem- 
ing, 6  Mees.  &  W.  42,  Baron  Parke  said:  "It  is  perfectly  clear  that  from 
the  earliest  time  down  to  the  present  the  word  *  necessaries '  was  not  con- 
fined, in  its  strict  sense,  to  such  articles  as  were  necessary  to  the  support  of 
life,  but  extended  to  articles  fit  to  maintain  the  particular  person  in  the  state, 
station,  and  degree  in  life  in  which  be  is;  and  therefore  we  must  not  take 
the  word  'necessaries' in  its  unqualified  sense,  but  with  the  qualification 
above  pointed  out."  Again,  he  says:  "  The  true  rule  I  take  to  be  this:  that 
all  such  articles  as  are  purely  ornamental  are  not  necessary,  and  are  to  be 
rejected,  because  they  cannot  be  requisite  for  anyone;  and  for  such  matters, 
therefore,  an  infant  cannot  be  made  responsible.  But  if  they  are  not  strictly 
of  this  description,  then  the  question  arises,  whether  they  were  bought  for 
the  necessary  use  of  the  party,  in  order  to  support  himself  properly  in  the 
degree,  state,  and  station  of  life  in  which  he  moved;  if  they  were  for  such 
articles,  the  infant  may  be  responsible."  Baron  Alderson,  who  also  gave  his 
views  to  the  same  effsict,  again  remarked,  several  years  afterward.:  "Articles 
of  mere  luxury  are  always  excluded,  though  luxurious  articles  of  utility  are 
in  some  cases  allowed  ":  Chappie  v.  Cooper,  13  Mees.  &  W.  252.  Perhaps 
the  same  thing  was  intended  when  it  was  said  in  Wharton  v.  Mackenzie,  5 
Q.  B.  606,  that  articles  of  comfort  and  convenience  merely,  in  a  particular 
case,  can  never  be  included  undev  the  term  "  necessaries."  See  also  McKanna 
v.  Merry,  61  111.  177,  179.  But  in  Byder  v.  Wombwell,  L.  R.  4  Ex.  32,  41, 
Willes,  J.,  observes:  "Possibly  there  may  be  exceptional  cases  in  which 
things  purely  ornamental  may  be  necessary.  In  such  a  state  of  things  as 
.we  believe  existed  at  the  close  of  the  last  century,  it  might  have  been  a 
question  for  a  jury  whether  it  was  not  necessary,  for  the  purpose  of  main- 
taining his  station,  for  a  young  gentleman  moving  in  society  to  purchase 
wigs  and  hair-powder;  but,  as  a  general  rule,  and  in  the  absence  of  Bom» 
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evidence  to  show  that  the  usages  of  society  required  the  nse  of  such  things, 
we  think  the  rule  laid  down  in  Peterit  v.  Fleming,  6  Meos.  &  W.  42,  is  cor- 
rect. " 

Ou  the  other  hand,  the  mere  fact  that  articles  famished  or  services  ren- 
dered were  beneficial  or  desirable  to  the  infant  does  not  make  him  liable 
therefor  as  necessaries:  Tapper  v.  Cadwcll,  12  Mot.  559,  563;  46  Am.  Dec.  704; 
705;  Phelps  v.  Worcester,  11  N.  H.  51;  Middlehury  College  v.  CJiandler,  IG  Vt. 
683,  686;  42  Am.  Dec.  537,  538;  Turner  v.  OaUher,  83  N.  C.  357,  362;  35 
Am.  Kep.  574,  576;  and  see  other  cases  cited  as  to  materials  or  money 
supplied  and  services  performed  for  the  benefit  of  his  estate,  post,  title 
"Illustrations  of  What  maybe  Necessaries."  And  we  may  here  observe, 
also,  that  it  is  laid  down  as  a  general  principle  that  necessaries  concern  the 
person  and  not  the  estate  of  the  infant:  New  Hampshire  Mat.  F.  Ins.  Co,  v. 
Noyes,  32  N.  H.  345;  Decell  v.  Lewenthal,  57  Miss.  331;  34  Am.  Rep.  449;  but 
see  Epperson  v.  Nugent,  57  Miss.  45;  34  Am.  Rep.  434. 

Question  of  Necessaries,  whether  of  Fact  or  Law.  — The  province  of 
the  court  and  of  the  jury  in  solving  the  question  of  necessaries  involves  a 
proposition  of  considerahle  nicety,  and  one  which  is  not  always  as  clearly 
and  definitely  stated  as  it  might  be.  The  rule,  having  regard  particularly  to 
the  latest  cases,  seems  to  be  this:  It  is  for  the  court  to  determine,  as  a  mat- 
ter of  law,  in  the  first  place,  whether  the  things  supplied  may  fall  within  the 
general  classes  of  necessaries,  and  if  so,  whether  there  is  s^ufhcient  evidence 
to  warrant  the  jury  in  finding  that  they  were  necessary.  If  either  of  these 
preliminary  inquiries  be  decided  in  the  negative,  it  is  the  duty  of  the  court 
to  nonsuit  the  plaintiff  who  seeks  to  recover  from  the  infant.  If  they  be  de- 
cided in  the  affirmative,  it  is  then  for  the  jury  to  determine  whether,  under  all 
the  circumstances,  the  things  furnished  were  actually  necessary  to  the  posi- 
tion and  condition  of  the  infant,  as  well  as  their  reasonable  value,  and  whether 
the  infant  was  already  sufficiently  supplied:  Raimford  v.  Fenwick,  Cart. 
216;  Harrison  v.  Fam,  1  Scott  N.  R.  287,  289;  1  Man.  &  O.  550,  553;  Peters 
V.  Fleming,  6  Mees.  &  W.  42;  Brooker  v.  Scott,  1 1  Mees.  &  W.  67;  Wluirton  v.  Mac- 
kenzie, 5  Q.  B.  606;  Bryant  v.  Richardson,  L.  R.  3  Ex.  93,  note;  Ryder  v.  Womb- 
vxll,  L.  R.  4  Ex.  32;  Skrine  v.  Gordon,  9  Ir.  Rep.  C.  L.  479;  Hill  v.  Arhon,  34 
L.  T.  125;  Beeler  v.  Young,  1  Bibb,  519;  Saunders  v.  Ott,  I  McCord,  572; 
Smith  V.  Young,  2  Dev.  &  B.  26;  Tupper  v,  Cadvxll,  12  Met.  559,  563;  46 
Am.  De&  704,  705;  Merriam  v.  Cunningham,  11  Cush.  40;  Davis  v.  Caldtoeil, 
12  Cush.  512,  513;  Grace  v.  Hale,  2  Humph.  27;  36  Am.  Dec.  296;  Jordan  v.  Cof- 
field,  70  N.  C.  110,  113;  Henderson  v.  Fox,  5  Ind.  489,  491;  Garr  v.  Haskett, 
86  Ind.  373;  McKanna  v.  Merry,  61  111.  177;  Deceit  v.  Lewentfial,  57  Miss, 
331;  34  Am.  Rep.  449;  compare  the  following  cases:  Maddox  v.  Miller;  1 
Maule  &  S.  738;  Braysliaw  v.  Eaton,  7  Scott,  183,  188;  5  Bing.  N.  C.  231, 
235;  HaH  v.  Prater,  1  Jur.  623;  Jenner  v.  Walker,  19  L.  T.  398;  Johnson  v. 
Line^,  6  Watts  &  S.  SO;  40  Am.  Dec.  642;  Mohney  v.  Evans,  51  Pa.  St.  80; 
Swi/t  V.  Bennett,  10  Cush.  436,  437. 

Burden  of  Proof  a3  to  Necessaries.  — It  has  been  seen,  supra,  title 
*' Circumstance  of  Infant's  being  Already  Supplied  with  Necessaries,"  that 
where  it  appears  that  an  infant  lives  with  hia  parents,  or  is  under  the  care 
of  a  guardian,  a  presumption  exists  that  he  is  properly  supplied  with  neces- 
saries. Therefor«»  one  who  seeks  to  charge  the  infant  further  for  articles 
otherMrise  conceded  to  be  necessaries  has  the  burden  of  showing  that  he  wag 
not  so  supplied.  But  it  seems  that  if  the  infant  does  not  live  with  his  pa- 
rents, nor  is  under  the  care  of  a  guardian,  but  defends  on  the  ground  that  he 
was  already  sufficiently  provided,  the  burden  is  upon  him  to  show  the  fact. 
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Aside  from  these  cases,  one  claiming  to  recover  from  an  infant  on  the  ground  of 
necessaries  is  obliged  to  plead  and  prove  the  fact  that  having  regard  to  the 
condition  and  circumstances  of  the  infant,  the  things  supplied  the  infant 
were  such:  Ive  v.  Chester,  Cro.  Jac.  560;  Mortara  v.  Hall,  6  Sim.  405,  4(57; 
Johnson  v.  Lines,  6  Watts  &  S.  80;  40  Am.  Dec.  542;  Thrall  v.  Wright,  38 
Vt.  494;  Wood  v.  Losey,  50  Mich.  475;  and  where  the  defendant  pleaded  in- 
fancy to  an  action  on  a  promissory  note,  it  was  held  that  a  reply  that  the 
note  was  given  for  necessaries  furnished  the  defendant  at  her  request,  with- 
out specifying  in  what  the  necessaries  consisted,  was  demurrable  on  account 
of  its  vagueness:  Bu7-r  v.   Wilson,  18  Tex.  367. 

Illustrations  of  What  may  be  Necessakies. — According  to  the  lan- 
guage of  Lord  Coke,  heretofore  quoted,  "An  infant  may  bind  himself  to  pay 
for  his  necessary  meat,  drinke,  apparell,  necessary  physicke,  and  such  other 
necessaries,  and  likewise  for  his  good  teaching  or  instruction,  whereby  he 
may  profit  himselfe  afterwards  ":  Co.  Lit.  172  a.  Subject  to  the  foregoing 
general  rules,  there,  of  course,  can  be  no  doubt  that  food  is  included  in  the 
term  "necessaries"  for  wliich  an  infant  may  bind  himself:  See  Saundeis  v. 
Ott,  1  McCord,  572;  Bivers  v.  Gregg,  5  Rich.  Eq.  274,  278;  Price  v.  Savdrrs, 
60  Ind.  310,  314;  Barnes  v.  Barnes,  50  Conn.  572.  Entertainment  furaishe'l 
by  an  innkeeper  may  be  classed  under  the  head  of  necessaries,  for  which  au 
infant  ia  liable,  and  for  which,  it  is  held,  the  innkeeper  has  a  lien  on  the  in- 
fant's property  brought  within  the  inn:  Watson  v.  Cross,  2  Duvall,  147.  Wo 
think  it  doubtful  that  the  innkeeper  can  claim  a  lien  for  the  necessary  enter- 
tainment. Besides,  this  case  seems  to  us  to  be  altogether  incorrectly  de- 
cided on  the  facts,  which  showed  that  the  infant  was  placed  by  his  guardian 
at  school,  but  left  there  and  came  to  the  inn. 

Suitable  clothing  may  likewise  undoubtedly  be  a  necessary  for  which  an 
infant  may  be  held  liable:  See  Saunders  v.  Olt,  1  McCord,  572;  Rivers  v. 
Oregg,  5  Rich.  Eq.  274,  278;  Price  v.  Sanders,  60  Ind.  310,  314.  Regimentals 
furnished  in  perilous  times,  to  an  infant  who  was  a  member  of  a  volunteer 
corps,  were  held  by  Lord  EUenborough  to  be  necessaries:  Cootes  v.    Wil-<on, 

5  Esp.  152;  and  an  infant,  a  captain  in  the  army,  wa^  held  liable  to  pay  for 
a  livery  ordered  for  his  servant,  but  not  for  cockades  ordered  for  the  soldiers 
of  his  company,  in  Hands  v.  Slanei/,  8  Term  Rep.  578;  Lord  Kenyon  saying: 
"  I  cannot  say  that  it  was  not  necessary  for  a  gentleman  in  the  defendant's 
situation  to  have  a  servant;  and  if  it  were  proper  for  him  to  have  one,  it  was 
equally  necessary  that  the  servant  should  have  a  livery."  Clothing  supplied 
an  infant  for  his  or  her  marriage,  although  not  suitable  for  ordinary  occa- 
sions, may  be  recovered  for  as  necessaries:  Sanis  v.  Stockton,  14  B.  Mon.  232; 
Oarr  v.  Haskett,  86  Ind.  373;  Jordan  v.  Coffield,  70  N.  C.  110,  113.  But  ap- 
parel consisting  in  part  of  velvet  and  satin  suits  laced  with  gold  lace,  sup- 
plied an  infant  who  was  one  of  the  gentlemen  of  the  chamber  to  the  Earl 
of  Essex,  was  held  not  to  be  necessary,  in  Mackarell  v.  Bachelor,  Cro.  Eliz. 
583;  compare  Nicholson  v.  Spencer,  11  Ga.  607,  610,  per  Warner,  J.;  «or  are 
racing-jackets  necessaries,  unless  for  a  jockey:  Burghart  v.  Angerstein,  6  Car, 

6  P.  690,  698;  and  suitable  clothing  when  supplied  in  an  unreasonable  quan- 
tity may  not  be  recovered  for:  Johnson  v.  Lines,  6  Watts  &  S.  80;  40  Am. 
Dec.  542. 

Medical  attendance,  and  articles  furnished  for  the  purpose  of  health,  may 
also  unquestionably  be  recovered  for  as  necessaries:  See  Saundeis  v.  Olt,  1 
McCord,  572;  Price  v.  Sanders,  60  Ind.  310,  314.  Services  rendered  by  a 
dentist  to  a  minor,  in  filling  his  teeth,  which  were  decayed  and  gave  him 
pain,  the  work  being  essential  for  tlieir  preservation,  were  held  to  be  neces- 
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saries,  in  Strong  v.  Footf,'42  Conn.  203.  So  a  horse  may  be  a  necessary  for 
an  infant  who  has  medical  advice  to  take  exercise  on  horseback:  Haii  v. 
Prater,  1  Jur.  623;  and  see  Clowesy.  Brooke,  2  Strange,  1101;  And.  277;  Aaron 
V.  Barley,  G  Rich.  L.  26;  but  not  if  the  horse  is  purchased  by  the  infant  for 
purposes  of  pleasure  or  business:  Shine  v.  Oordon,  9  Ir.  Rep.  C.  L.  479;  Beeler 
V.  Young,  1  Bibb,  519;  Smiihpelers  v.  Griffin's  Adiur,  10  B.  Mon.  259,  200; 
nainwater  v.  Dttrham,  2  Nott  &  McC.  524;  10  Am.  Dec.  6.37;  Grare  y.  Hale, 
2  Humph.  27;  36  Am.  Dec.  296;  Wood  v.  Losey,  50  Mich.  475;  House  v.  Alex- 
ander, 105  Ind.  109;  55  Am.  Rep.  189;  but  see  Mohney  v.  Evans,  51  Pa.  St.  80. 

A  common-school  education  is  a  necessary:  See  Middlehury  College  v.  C/tan- 
dler,  16  Vt.  683;  42  Am.  Dec.  537;  Saunders  v.  Olt,  1  McCord,  572;  Rivers  v. 
Gregg,  5  Rich.  Eq.  274,  278;  but  not  a  collegiate  education,  at  least  not  for  an 
infant  whose  wealth,  station  in  society,  genius,  or  talent  did  not  suggest  its 
special  fitness  and  expediency:  Afiddlebury  College  v.  Chandler,  16  Vt.  683; 
42  Am.  Dec.  537;  certainly  a  professional  education  is  not  a  necessary:  Bou- 
(hell  V.  Clary,  3  Brev.  194;  Turner  v.  Gaither,  83  N.  C.  357;  35  Am.  Rep.  574; 
and  in  Smith  v.  Gibson,  Peake  Ad.  Cas.  52,  Lord  Kenyon  was  of  the  opinon 
that  a  sum  of  money  advanced  by  the  plaintiff  to  place  out  the  infant  wife  of 
the  defendant  as  an  apprentice  to  learn  millinery  could  not  be  considered  a 
necessary. 

Proper  lodgings  may  also  be  included  in  necessaries  for  an  infant:  See 
Rivers  v.  Gregg,  5  Rich.  Eq.  274,  278;  Price  v.  Sanders,  60  Ind.  310,  314;  Crisp 
V.  Churchill,  cited  1  Bos.  &  P.  340;  and  where  an  infant  rented  a  house,  in 
which  he  lived  and  exercised  his  calling  as  a  barber,  it  was  held  that  it  was 
properly  left  to  the  jury  to  determine  whether  the  house  was  a  necessary  or 
not:  Lowe  v.  Griffith,  1  Scott,  458;  1  Hodges,  30. 

Purchases  mailc  by  an  infant  for  the  purpose  of  trading,  although  he 
thereby  gain  his  living,  on  the  other  hand,  do  not  bind  him:  Whittingham  v. 
Hill,  Cro.  Jac.  494;  and  see  Dilk  v.  Keighley,  2  Esp.  480;  but  he  is  liable  for  so 
niueh  of  goods  supplied  him  to  trade  with  as  were  consumed  as  necessaries 
in  his  own  family:  Turberville  v.  Whitehouse,  1  Car.  &  P.  94,  affirmed  in  12 
Price,  693;  and  as  jnst  seen,  he  may  be  chargeable  for  the  use  and  occupation 
of  a  house  in  which  he  carries  on  his  business,  if  he  also  uses  it  as  a  dwelling: 
Lowe  V.  Griffith,  1  Scott,  458;  1  Hodges,  30.  He  is  not  liable  as  for  necessaries 
for  advances  and  supplies  furnished  him  to  enable  him  to  carry  on  a  plantation 
or  farm:  Deceit  v.  Lewentlial,  67  Miss.  331;  34  Am.  Rep.  449;  State  v.  Howard, 
88  N.  C.  650,  651.  Nor  is  he  liable  for  a  horse  purchased  by  him  to  be  used 
in  farming,  altliough  he  thereby  supports  himself  and  family:  Rainwater  v. 
Durham,  2  Nott  &  McC.  524;  10  Am.  Dec.  637;  Grace  v.  Hale,  2  Humph.  27; 
36  Am.  Dec.  296;  Wood  v.  Losey,  50  Mich.  475;  House  v.  Alexander,  105  Ind. 
109;  55  Am.  Rep.  189;  but  in  Mohney  v.  Evans,  51  Pa.  St.  80,  where  a  lad 
seventeen  years  of  age,  carrying  on  a  farm  for  his  mother,  who  was  a  widow, 
and  his  guardian,  purchased  a  pair  of  oxen,  which  were  received  by  him  and 
his  mother,  and  afterwards  exchanged  for  a  horse,  which  was  used  to  work 
the  farm,  it  was  held  that  the  question  whetlier  the  purchase  of  the  oxen  was 
necessary  siiould  have  been  submitted  to  tiie  jury,  —  a  decision  at  variance  with 
the  weight  of  authority.  The  board  of  four  horses  for  six  months,  the  prin- 
cipal use  of  which  was  in  the  business  of  a  hackuiau,  is  likewise  not  within 
the  class  of  necessaries  for  which  an  infant  is  lial)le,  although  the  horses  were 
occasionally  used  to  carry  his  family  out  for  a  drive:  Merriarn  v.  Cunningham, 
1 1  Cush.  40. 

An  infant  is  not  liable,  furthermore,  as  for  necessaries,  for  repairs  upon  hia 
dwelling-house,  although  required  fur  the  prevention  of  immediate  auid  seri- 
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0U8  injury  to  the  honse:  Tupper  v.  Cadwell,  12  Met.  559;  46  Am.  Dec.  704; 
WalliH  V.  B.irdwll,  126  Masa.  366;  West  v.  Oregg's  Admi-,  1  Grant  Cas.  53. 
Nor  ia  he  liable  for  labor  and  materials  furnished  for  the  erection  of  a  dwell- 
ing or  other  building  upon  his  land:  Fieeman  v.  Brklger,  4  Jones  L.  1;  67 
Am.  Dec.  258;  Price  v.  Sandei-a,  60  Ind.  310,  314;  Prke  v.  Jennings,  62  Ind. 
lili  Wornock  V.  Loar,  88  Ky.  000;  Dewey,  J.,  sayirg  in  Tupper  v.  Cad- 
well,  12  Met.  559,  46  Am.  Dec.  704:  "No  necessity  can  exist  for  such  expendi- 
tures, solely  upon  the  credit  of  the  minor.  The  fact  tliat  he  has  real  estate 
which  may  require  supervision,  and  may  need  repairs,  furnishes  the  proper 
occasion  for  the  appoiatuient  of  a  guardian,  through  whose  agency  such  re- 
pairs can  be  ma.le,  and  as  the  law  assumes,  more  judiciously  made,  than 
through  the  agency  of  the  minor."  Nor  is  a  contract  for  the  insurance  of  hia 
firoperty  against  loss  or  damage  by  fire  a  contract  for  necessaries  which  will 
bind  the  infant  absolutely:  Neie  Hampshire  Mut.  F.  Ins.  Co.  r.  Noyes,  32 
N.  H.  345.  Nor  is  an  infant  liable,  as  for  necessaries,  for  money  lent  him 
for  the  purpose  of  removing  encumbrances  upon  liis  estate:  Wett  v.  Oregg^a 
Adrnr,  1  Grant  Cas.  53;  Magee  v.  Welsfi,  18  Cal.  155. 

Services  and  expenditures  of  counsel  in  an  action  to  recover  an  infant's  lands 
are  likewise  not  necessaries:  Phelps  v.  Woivester,  UN.  H.  51,  "An  infant's 
rights  to  his  estate  are  not  prejudiced  by  his  infancy,  and  any  services  to 
sustain  such  rights  may  be  ratified  by  the  infant  when  he  comes  of  age,  but 
cannot  be  enforced  against  him  as  necessaries":  Phelps  v.  Woixester,  1 1  N.  H. 
51.  But  in  Epperson  v.  Nugent,  57  Miss.  45,  34  Am.  Rep.  434,  it  was  held 
that  where  there  is  no  guardian,  the  infant's  estate  is  liable  for  the  fees  of 
counsel  whose  services  contributed  to  secure  it;  the  court  saying:  "It  ia 
stated  in  the  books  that  the  wants  supplied  must  be  personal  to  the  infant, 
either  for  the  body  or  the  mind,  in  order  to  come  within  the  description  of 
necessaries,  and  that  counsel  feea  and  expenditures  in  a  lawsuit  are  gener- 
ally excluded.  This  ia,  no  doubt,  the  general  rule,  and  for  an  obvious  rea- 
son. Usually  an  infant  who  has  an  estate  has  a  guardian,  who  may  and 
should  engage  and  pay  counsel,  where  the  interests  of  the  infant  committed 
to  his  guardianship  require  it.  When  an  infant  has  no  guardian,  but  has 
rights  involved  in  litigation,  and  a  lawyer  has  espoused  the  cause  of  the  in- 
fant, and  devoted  hia  services  to  the  protection  of  the  interests  of  the  infant 
in  such  litigation,  and  as  the  result  of  the  litigation  an  estate  haa  been  se- 
cured to  the  infant,  it  is  just  and  proper,  and  within  the  principle  on  which  an 
infant  is  held  liable  for  necessaries,  that  the  reasonable  fees  of  such  counsel 
should  be  paid  out  of  the  estate  thus  obtained."  And  see  Thrall  v.  Wright,  38 
Vt.  494.  This  is  simply  begging  the  question.  Tlie  fact  that  the  infant  haa 
no  guardian  is  no  reason  why  he  should  be  able  to  contract  concerning  hia 
estate.  A  gxiardian  can  easily  be  appointed.  Nor  does  the  fact  that  the  ser- 
vices rendered  have  resulted  in  great  benefit  to  the  estate  of  the  infant  fur- 
nish a  reason  why  he  should  be  charged  for  them  as  for  necessaries.  If  this 
were  so,  the  infant  should  be  liable  upon  every  contract  by  which  he  secured 
a  benefit. 

It  is  entirely  a  dififerent  matter,  however,  where  the  suit  ia  strictly  per- 
sonal to  the  infant.  Thus  an  infant  is  liable,  as  for  necessaries,  for  reason- 
able attorney's  feea  for  defending  him  in  a  criminal  action:  Askey  v.  IVil' 
liams,  74  Tex.  294.  "We  are  of  the  opinion,"  says  the  court,  "that  the 
services  of  an  attorney  should  be  held  necessary  to  an  infant,  where  he  is 
charged  by  an  indictment  with  crime.  His  life  or  his  Iberty  and  reputation 
are  at  stake,  and  it  would  be  unreasonable  to  deny  him  the  power  to  secure 
the  meana  of  defending  himself.     He  may  contract  for  food  and  raiment  suit- 
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able  to  his  condition  in  life,  though  they  be  buch  as  are  not  demanded  by 
his  absolute  wants,  and  it  is  not  to  be  questioned  that  the  immunity  from 
punishment  and  disgrace  is  a  matter  of  far  more  importance  to  his  welfare." 
So  an  infant  is  liable,  as  for  necessaries,  for  the  reasonable  services  of  an  at* 
tomey,  rendered  in  defending  him  in  a  bastardy  proceeding,  the  proceeding 
aflfecting  his  liberty  and  good  name:  Barker  v.  Hihhard,  54  N.  H.  539;  20 
Am.  Rep.  160.  And  in  Mnnson  v.  Washhand,  31  Conn.  303,  83  Am.  Dec. 
151,  it  was  held  that  while  the  ordinary  fees  and  advances  of  an  attorney  in 
the  prosecution  of  an  infant's  rights  to  property  could  nob  generally  be  said 
to  be  necessaries,  yet  where  such  services  and  expenses  were  requisite  fur  the 
personal  relief,  protection,  and  support  of  the  infant,  they  may  lawfully  be 
contracted  for  by  the  infant,  and  he  will  be  bound  in  law  to  pay  for  them. 
Therefore  an  attorney  might  recover  of  husband  and  wife  fees  for  his  Ser- 
vices, and  moneys  expended  by  him  in  commencing  and  prosecuting  in  favor 
of  the  wife,  while  she  was  a  /erne  sole  and  a  minor,  an  action  for  breach  of 
promise  of  marriage  against  her  present  husband,  with  whom  the  suit  was 
settled  by  the  marriage,  it  appearing  that  the  services  and  expenses  were  ab- 
solutely requisite  for  the  minor's  personal  relief,  protection,  and  support,  since 
she  had  been^seduced  and  was  pregnant,  and  was  left  by  her  relations  and 
friends  in  a  state  of  destitution  and  suflfering.  "  A  civil  suit  may,  under 
extraordinary  circumstances,"  says  Hinnian,  C.  J.,  "be  the  only  means  by 
which  an  infant  can  procure  the  absolute  necessaries  which  he  requires;  and 
where  such  is  the  case,  it  would  be  a  reproach  to  the  law  to  deny  him  the  power 
of  making  the  necessary  contracts  for  its  commencement  and  prosecution." 

A  number  of  cases  of  a  very  miscellaneous  character  have  been  decided, 
and  remain  to  be  noticed.  Money  paid  at  the  request  of  an  infant  to  relieve 
him  from  a  military  draft,  to  which  he  was  subjected  bylaw,  was  held  not  to 
come  within  the  term  "necessaries":  DorreM  v.  Haxtings,  28  Ind.  478,  479.  But 
a  recognizance  entered  into  by  a  minor  for  his  personal  appearance  at  court 
to  answer  to  a  criminal  charge  may,  it  was  held,  be  classed  among  neces- 
saries, since  the  infant  thereby  secured  his  personal  freedom:  Si'Ue  v. 
Weatherwax,  12  Kan.  463,  464;  and  see  also  Clarke  v.  Leslie,  5  E^p.  28.  A 
settlement  which  affords  a  provision  to  an  infant  who  on  her  marriage  has 
no  other  certain  provision  was  decided  in  England  to  be  a  necessary,  for  the 
costs  of  preparing  which  she  was  accordingly  liable  to  solicitors  whom  she 
engaged:  Helps  v.  Clayton,  17  Com.  B.,  N.  S.,  553.  And  an  infant  widow 
was  held  bound  by  her  contract,  as  for  necessaries,  for  the  funeral  expenses 
of  her  husband,  who  left  no  property  to  be  administered:  Chappie  v.  Cooper, 
13  Mees.  &  W.  252.  A  bridal  outfit,  including  a  chamber  set.  furnishe<l  an 
infant  before  her  marriage,  may  be  classed  as  necessaries:  Jordan  v.  Cojield, 
70  N.  C.  110,  113;  and  see  also  Oarr  v.  Ha-fkett,  86  Ind.  373;  Sams  v.  Stock' 
ton,  14  B.  Mon.  232.  In  Hill  v.  Arbon,  34  L.  T.  125,  where  an  infant,  who 
was  sole  manager  of  a  farm  belonging  to  his  father,  and  who  had  some  expec- 
tations, bought  on  credit  a  pair  of  spurs,  a  snit  of  kersey  horse-clothing,  a 
hunting  breastplate,  ia  set  of  harness,  a  saddle,  and  other  articles  of  like 
nature,  it  was  held  that  there  was  reasonable  evidence  to  go  to  the  jury,  con- 
sidering the  position  of  the  infant,  that  the  goods  supplied  were  necessaries, 
or,  as  Blackburn,  J.,  well  put  it,  "proprieties."  But  in  Johnson  v.  Lines,  6 
Watts  &  S.  SO,  40  Am.  Dec.  542,  the  court  drew  the  line  at  an  account  against 
an  infant,  which  footed  up  to  more  than  one  thousand  dollars,  "comprising 
charges  for  many  articles  which  might  be  ranked  with  necessaries  when  sup- 
plied in  reason,  but  not  at  the  rate  of  twelve  coats,  seventeen  vests,  and 
twenty-three  pantaloons  in  the  space  of  fifteen  mouths  and  twenty-one  days; 
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to  say  nothing  of  three  bowie-knifes,  sixteen  penknives,  eight  whips,  ten 
whip-lashes,  thirty-nine  handkerchiefs,  and  five  canes,  with  kid  gloves,  fur 
caps,  chip  hats,  and  fancy  bag  to  match;  and  in  Saunders  v.  Ott,  1  McCord, 
572,  the  court  refused  to  allow  for  "liquor,  pistols,  powder,  saddles,  bridles, 
whips,  fiddles,  fiddle-strings,  etc.,  amounting  to$111.53i."  And  also  in  Jen- 
ner  v.  Walker,  19  L.  T.  398,  Cockburn,  C.  J.,  thought  that  betting-books, 
especially  rich  and  costly  ones,  could  not  be  necessaries.  Balls  and  serenades 
cannot  be  accounted  necessaries,  even  in  case  of  a  nobleman:  North  and 
T/iompson's  Case,  cited  Cart.  216. 

An  infant  lieutenant  in  the  English  royal  navy  was  held  not  answerable 
for  the  price  of  a  chronometer,  as  a  necessary,  in  Berolles  v.  Ramsay,  Holt 
N.  P.  77.  But  Baron  Parke  thought  that  breastpins  and  a  watch-chain,  fur- 
nished the  eldest  son  of  a  gentleman  of  fortune  and  member  of  Parliament, 
who  was  an  undergraduate  of  the  University  of  Cambridge,  might  be  neces- 
saries; "  the  former  [the  breastpins]  might  be  either  of  necessity  or  of  orna- 
ment; the  usefulness  of  the  other  might  depend  on  this:  whether  the  watch 
was  necessary.  If  it  was,  then  the  chain  might  become  necessary  itself."  In 
Ryder  v.  Wombwell,  L.  R.  4  Ex.  32,  an  infant,  the  son  of  a  baronet,  and 
having  an  income  of  five  hundred  pounds  a  year,  with  the  prospect  of  twenty 
thousand  pounds  on  attaining  his  majority,  bought  on  credit  a  pair  of  jew- 
eled solitaire  shirt-sleeve  buttoas  worth  twenty-five  pounds,  and  a  silver 
goblet  worth  fifteen  pounds  fifteen  shillings,  the  latter  for  presentation  to 
a  friend  at  whose  house  he  was  staying.  No  evidence  was  given  of  anything 
peculiar  in  his  station  rendering  it  exceptionally  necessary  for  him  to  have 
such  articles.  The  jury,  in  answer  to  the  question  put  to  them,  found  that 
the  articles  were  necessaries,  and  suitable  to  the  infant's  station  and  degree. 
It  was  held  that  as  the  onics  was  on  the  plaintiff  seeking  to  recover,  and  aa 
he  gave  no  evidence  to  show  that  the  articles  were  necessaries,  the  questioa 
ought  not  to  have  been  left  to  the  jury.  But  in  Jenner  v.  Walker,  19  L.  T. 
398,  Chief  Justice  Cockburn  thought  that  a  present  of  amethyst  and  diamond 
ear-rings,  by  a  young  gentleman  who  had  an  income  of  from  seven  hundred 
to  one  thousand  pounds  per  annum,  to  a  young  lady  to  whom  he  was  engaged 
to  be  married,  and  who  eventually  became  his  wife,  were  necessaries. 

Dinners,  confectionery,  and  fruit  supplied  to  an  infant,  an  undergraduate 
of  Cambridge,  having  lodgings  in  town,  are  prima  facie  not  necessaries,  ac- 
cording to  Brooker  v.  Scott,  11  Mees.  &  W.  67;  and  in  an  action  brought 
against  him  for  such  supplies,  no  special  circumstances  being  shown,  the 
court  directed  a  nonsuit;  and  in  another  case,  on  a  very  similar  state  of  facts, 
it  was  held  that  in  default  of  explanation,  the  court  should  decide  the  articles 
not  to  be  necessaries,  as  a  matter  of  law;  but  that  in  case  of  explanation,  as 
if  fruit  or  other  articles  were  supplied  in  illness,  the  question  whether  they 
were  necessaries  or  not  should  be  left  to  the  jury,  with  proper  directions: 
Wharton  v.  Mackenzie,  5  Q.  B.  606.  So  if  there  is  no  evidence  to  show  that 
cigars  and  tobacco  are  necessary,  medicinally  or  otherwise,  in  a  particular 
case,  the  question  should  not  be  left  to  the  jury:  Bryant  v.  RicJiardson,  L.  R. 
3  Ex.  93,  note. 

In  an  action  to  recover  £150,  the  purchase  price  of  a  hunter  sold  by  the 
plaintiff  to  the  defendant,  in  which  there  was  a  plea  of  infancy,  and  a  repli- 
cation  of  necessaries,  it  appeared  that  the  defendant  was  an  English  youth 
on  a  visit  to  a  country  hunting  gentleman  in  Ireland.  At  the  time  of  the 
bargain,  he  stated  that  he  was  a  member  of  the  Surrey  Stag  Hunt,  and  was 
accustomed  to  hunt  his  step-father's  horses,  and  talked  of  being  allowed  six 
hundred  pounds  a  year  by  his  step-father.  It  was  held  that  there  was  no  evi- 
AM.  St.  Kkp.,  Vol.  XVIll.— 42 
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dence  which  could  be  properly  left  to  the  jury  that  the  hunter  was  a  necea* 
■ary:  Skrinf  v.  Gordon,  9Ir.  Rep.  C.  L.  479.  la  Beeler  v.  Young,  1  Bibb,  519, 
a  horse  saddle  and  bridle  were  held  not  to  be  necessaries,  for  which  an 
infant  would  be  liable;  and  see  also  SmUhp<;ters  v.  Oiij/in's  AdnCr,  10  B. 
Mon.  259,  260.  But  a  horse,  as  said  before,  might  be  a  necessary,  if  exercise 
on  horseback  be  recommended  by  a  physician:  Hart  v.  Prater,  1  Jur.  623; 
and  see  Clowea  v.  Brooke,  2  Strange,  1101;  And.  277;^Aaron  v.  Harley,  6 
Rich.  L.  26. 

Money  advanced  for  the  traveling  expenses  of  an  infant  or,  a  pleasure  trip 
cannot  be  recovered  as  a  necessary:  McKann:i  v.  Merry,  61  111.  177;  but, 
plainly,  traveling  expenses  nndec different  circumstances  might  be  a  neces- 
nary:  See  Breed  v.  Judd,  1  Gray,  455,  458.  Money  paid  by  a  master  for  coach 
fares  for  the  mother  of  his  infant  servant  is  not  a  necessary,  and  therefore 
cannot  be  deducted  from  the  wages  of  the  servant:  Hedgeley  v.  Holt,  4  Car. 
&  P.  104.  In  Charters  v.  Bayntun,  7  Car.  &  P.  52,  it  was  left  to  the  jury  to 
say  whether  a  stanhope  was  a  necessary  for  an  infant,  under  the  circum- 
stances, for  the  hire  and  repair  of  which  he  was  liable;  but  in  Howard  v. 
Sirnpkiwt,  70  Ga.  322,  a  buggy  was  held  not  to  be  an  article  of  necessity  for 
an  infant;  and  in  Pyne  v.  Wood,  145  Mass.  558,  a  bicycle  was  held  not  to  be  a 
necessary  for  *n  infant  seventeen  years  of  age,  who  lived  with  his  father, 
and  worked  in  a  shoe-shop  a  mile  from  his  father's  house,  and  who  went  home 
for  his  dinner,  and  was  allowed  to  be  absent  an  hour. 

Infant  is  Liablb  for  Necessaries  Furnished  his  Wife  ani>  Family, 
as  well  as  those  furnished  himself,  and  for  the  same  reason:  Hill  and  Bhicton^a 
Case,  1  Sid.  112;  Turner  v.  Trisby,  1  Strange,  168;  TarJiervUU  v.  W/dUhouse,  1 
Car.  *  P.  94,  affirmed  in  12  Price,  693;  Rioers  v.  Qregq,  5  Rich.  Eq.  274,  278; 
Cantine  v.  Phitlipi't  Adin'r,  5  Harr.  (Del.)  428;  Price  v.  Sanders,  60  lad.  310. 
315;  Chapman  v.  Hughes,  61  Miss.  339. 

Liability  for  Money  Borrowed  or  Advanced  for  Neces3arie.s. —  As 
before  observed,  under  th&  head  "Lending  and  Borrowing  of  Money,"  it 
seems  to  be  the  rule  that  an  infant  is  not  liable  at  law  for  money  borrowed 
by  him  to  pay  for  necessaries,  although  actually  expended  by  him  for  that 
purpose,  but  that  he  is  liable  for  money  directly  applied  by  the  lender  in  pro- 
curing necessaries  for  him:  Rearsby  and  Cuffers  Case,  Godb.  219;  Darhy  v. 
Boucher,  1  Salk.  279;  Etrle  v.  Peale,  10  Mod.  67;  1  Salk.  386;^«mv.  Ellis,  12 
Mod.  197;  3  Salk.  197;  1  Ld.  Raym.  344;  Probartv.  Knouth,  2  Esp.  472,  note; 
Clarke  v.  Leslie,  5  Esp.  28;  Hedgeley  v.  Holt,  4  Car.  &  P.  104,  105;  Bateman 
V.  Kingston,  0  L  R.  Ir.  328;  Swift  v.  Bennett,  10  Cush.  436;  Randall  v.  Sweet, 
1  Denio,  460;  Smith  v.  Oliphant,  2  Sand.  306;  Price  v.  Sanders,  60  Ind.  310; 
Beeler  v.  Young,  1  Bibb,  519,  But  in  equity  the  infant  is  liable  for  money  bor- 
rowed and  actually  applied  by  him  for  the  payment  of  necessaries:  Afarlow  v. 
Pit/eild,  1  P.  Wins.  558;  Hickman  v.  Hall's  Adm'rs,  5Litt  338,  342;  Watson  v. 
Cross,  2  Duvall,  147,  149;  Price  v.  Sanders,  60  Ind.  310.  The  reason  why  an 
infant  is  not  li:ible  at  law  for  money  borrowed  by  him  to  pay  for  necessaries, 
although  actually  expended  by  him  for  that  purpose,  is  usually  stated  to  be 
that  the  len<ler,  by  intrusting  the  money  to  the  infant,  enables  him  to  waste 
and  misapply  it,  and  his  subsequentproper  useof  it  could  not  confer  an  action 
when  none  existed,  upon  the  contract  of  lending  at  the  time  of  the  loan.  We 
think,  however,  that  the  true  reason  why  the  lender  cannot  recover  at  law 
is  the  want  of  privity  between  the  lender  and  the  one  who  supplies  the  ne- 
cessaries: See  Bradley  v.  Pratt,  23  Vt.  378,  3S6,  perRedfield,  J.;  and  see,  in 
tliis  connection,  the  remarks  of  Dargan,  C,  in  Rivers  v.  Oregg,  6  Rich.  Ecf, 
274. 
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In  conformity  with  these  rules,  if  an  infant  gives  a  note  for  necessariea, 
fligned  by  a  surety,  the  surety  who  afterwards  pays  the  note  is  entitled  to 
recover  the  amount  so  paid  from  the  infant:  Conn  v.  Cobum,  7  N.  H.  368; 
26  Am.  Dec.  746;  IJainet  Admr  v.  Tarrant,  2  Hill  (S.  C.)  400;  and  see  Dial 
r.   Wood,  9  Baxt.  296;  contra,  Ayera  v.  Burns,  87  Ind.  245;  44  Am.  Rep.  759. 

DiSAFFiRMANCK.  — The  rules  couceming  the  disaffirmance  of  their  contract* 
by  infants  relate  simply  to  those  contracts  which  are  voidable.  Such  con- 
tracts as  are  binding  upon  them,  either  by  virtue  of  the  common  law  or  by 
statute,  very  plainly  cannot  be  avoided  on  the  ground  of  infancy.  And 
should  a  statute  make  any  or  all  of  their  contracts  absolutely  void,  or  should 
the  notion  be  persisted  in,  contrary  to  principle  and  authority,  that  certain 
of  their  contracts  are  void  at  the  common  law,  there  can  obviously  be  no  dis- 
affirmance in  the  proper  sense  of  the  word;  for  the  contracts  being  mere  nul- 
lities, there  is  nothing  to  disaffirm.  In  regard  to  their  voidable  contracts,  it 
can  be  laid  down  as  a  general  rule  that  they  may  be  ai'oided  by  the  infant 
contracting  parties,  whether  the  contracts  be  completely  executory  or  exe- 
cuted, or  whether  executory  on  either  side  and  executed  on  the  other.  The 
idea  sometimes  entertained  that  a  contract  entirely  executed  is  not  subject 
to  disaffirmance  by  the  infant  because  it  is  executed  must  necessarily  be 
erroneous,  unless  it  be  true  that  certain  contracts  are  no  longer  voidable 
when  executed;  for  a  contract  cannot  be  voidable  by  him,  and  yet  be  binding 
npon  him.  It  is  certainly  not  true  that  the  great  mass  of  infants'  contracts 
are  binding  when  executed,  and  we  do  not  believe  it  is  ever  true,  either  upon 
principle  or  authority,  that  any  contract  which  an  infant  may  make  ceases  to 
be  voidable  when  and  because  it  is  executed.  It  may  be  that  an  infant  is 
sometimes  required  to  restore  the  consideration  which  he  may  have  received 
on  his  disaffirmance,  and,  where  this  is  a  money  payment,  and  he  seeks  to  re- 
cover money,  that  the  law,  to  avoid  circuity  of  action,  will  Lave  the  parties, 
80  far  as  the  infant  has  been  compensated,  in  the  condition  in  which  it  finds 
them;  but  this  is  merely  an  incident  of  the  execution  of  the  contract:  Sea 
tuvra,  "Service." 

We  may  again  observe,  in  this  connection,  that  all  voidable  contracts  of  ia« 
fants  are  binding  until  disaffirmed  by  them.  It  is  not  the  rule  that  they  are 
nugatory  until  ratified,  but  that  they  are  good  until  avoided.  If  a  contract 
faas  been  ratified,  it  is  then  no  longer  subject  to  disaffirmance;  but  until  it  is 
ratified,  it  may  be  disaffirmed.  These  propositions  are  necessarily  involved 
in  the  idea  of  a  voidable  contract.  It  makes  no  difference  whether  the  con- 
tract be  executory  or  executed,  although  it  may  be  that  a  ratification  will  be 
held  to  result  from  slighter  acts  and  circumstances  in  the  latter  case  than  in 
the  former.  See  a  distinction  between  executory  and  executed  contracts,  as 
to  their  binding  force,  noticed  and  criticised  mpra,  title  "  Void  and  Void- 
able." 

Disaffirmance  of  Part  of  Transaction.  — If  an  infant  enters  into  several 
distinct  and  sepa.ate  contracts  he  may  evidently  disaffirm  one  or  more,  and 
not  the  others.  Tlius  he  may,  on  arriving  at  full  age,  disaffirm  one  of  several 
deeds  made  by  him  during  his  minority,  and  leave  the  others  to  have  legal 
effect  as  if  made  when  of  full  age:  Tunison  v.  Cliamblin,  88  111.  378,  387.  But 
be  cannot  affirm  a  portion  of  a  single  transaction,  and  disaffirm  the  rest.  Ha 
must  abide  by  it,  or  disaffirm  it  in  toto.  If  he  ratifies  a  part  of  the  agreement, 
he  ratifies  it  all.  Therefore  if  a  contract  be  upon  a  condition,  if  he  wishes 
to  accept  the  contract  he  must  accept  it  in  its  entirety,  with  the  condition: 
Biederman  v,  O'Conner,  117  111.  493;  Lowry  v.  Drake's  Heirs,  1  Dana,  46.  So 
iufauta  cannot,  on  coming  of  age,  adopt  their  agreement  for  the  partition  of 
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lands  in  part,  but  may  be  compelled  in  equity  to  elect  either  to  confirm  th» 
agreement  or  to  relinquish  all  rights  and  pretensions  resulting  froTU  it:  Over- 
bach  v.  Heermance,  1  Hopk.  Ch.  337;  14  Am.  Dec.  546.  And  where  an  infant 
purchased  a  kettle  and  other  articles  of  personal  property,  and  gave  his  note 
for  the  price,  under  an  agreement  that  he  might  return  the  kettle  if  it  did 
not  answer  his  purposes,  and  after  he  came  of  age  the  vendor  requested  him 
to  return  it  if  he  did  not  intend  to  keep  it,  but  lie  retained  it  and  used  it  for 
several  months  afterwards,  it  was  held  that  he  thereby  ratified  the  contract 
as  to  the  kettle,  and  consequently  the  entire  contract,  and  therefore  an  actioa 
was  maintainable  against  him  on  the  note:  Aldrich  v.  Orimes,  ION.  H.  194. 
And  where  an  infant  sella  a  horse,  and  receives  the  vendee's  notes  for  the 
price,  he  affirms  the  contract  in  all  respects  by  bringing  an  action  on  the  notes 
after  coming  of  age;  and  hence  he  cannot,  by  pleading  his  infancy,  preclude 
the  defendant  from  offsetting  damages  for  a  breach  of  warranty  on  the  sale  of 
the  horse:  Morrill  v.  Aden,  19  Vt.  505. 

Again,  an  infant  who  purchases  land  or  chattels  cannot,  on  coming  of  age, 
retain  the  property  and  repudiate  his  note  given  for  the  price,  or  other  agree- 
ment upon  which  he  obtained  the  property:  Kitchen  v.  Lee,  II  Paige,  107;  42 
Am.  Dec.  101;  Hem-y  v.  Root,  33  N.  Y.  526;  Weed  v.  Beebe,  21  Vt.  495;  PliH- 
pot  V.  Sandwich  Mfg.  Co.,  18  Neb.  54;  Armfield  v.  Tale,  7  Ired.  L.  258;  Bennett 
V.  McLawjhlin,  13  III.  App.  349;  not  even  by  showing  that  a  partial  payment 
made  by  him  was  equal  to  the  entire  value  of  the  property;  Benneti  v.  Mc- 
Laughlin, 13  III.  App.  349.  Thus  in  Kitchen  v.  Lee,  11  Paige,  107,  42  Am. 
Dec.  101,  a  retiring  partner  assigned  his  interest  in  the  partnership  property 
to  his  copartner,  on  condition  that  the  latter  would  pay  the  debts  of  the 
firm.  The  assignee  subsequently  refused  to  pay  the  debts,  on  the  ground  of 
infancy.  It  was  held  that  he  could  not  retain  the  partnership  effects,  and  at 
the  same  time  refuse  to  perform  the  condition  upon  which  they  were  assigned 
to  him.  Where,  too,  an  infant  purchases  land  or  chattels,  and  gives  back 
a  mortgage  thereon  to  secure  the  price,  the  con\'eyance  or  transfer  and 
the  mortgage  constitute  but  one  transaction,  and  the  infant  cannot  avoid 
the  mortgage  without  also  avoiding  the  conveyance  or  transfer,  or  in  other 
words,  he  cannot  repudiate  the  one  and  affirm  the  .other;  and  if,  after  coming 
of  age,  he  ratifies  the  purchase,  he  thereby  necessarily  ratifies  the  mortgage: 
Boherts  v.  Wiggin,  1  N.  H.  73;  8  Am.  Dec.  38;  Heath  y.  We^t,  28  N.  H.  101; 
Hubbard  v.  Cumminga,  1  Me.  11;  Dana  v.  Coombs,  6  Me.  89;  19  Am.  Dec.  194; 
Lynde  v.  Budd,  2  Paige,  191 ;  21  Am.  Dec.  84;  Oilman  v.  Moak,  3  Sand.  Ch  431 ; 
Bigelow  V.  Kinney,  3  Vt  353;  21  Am.  Dec.  589;  Richardson  v.  Boright,  9  Vt. 
368;  Young  v.  McKee,  13  Mich.  552;  Curtiss  v.  McDougal,  26  Ohio  St.  66;  Cal^ 
lis  V.  Day,  38  Wis.  643;  Uecker  v.  Koehn,  21  Neb.  559;  59  Am.  Rep.  849;  Betta 
V.  Carroll,  6  Mo.  App.  518.  "Nothing  is  clearer,"  says  the  court  in  Bigelonf 
V.  Kinney,  3  Vt.  353,  21  Am.  Dec.  589,  "  than  that  a  party  caunot  affirm  an 
entire  contract  in  part  and  avoid  it  in  part;  and  to  allow  the  plaintiff  to  avail 
himself  of  the  deed  conveying  the  land  to  him,  and  to  avoid  the  mortgage 
given  by  him  to  secure  the  purchase-money,  would  be  no  less  repugnant  to 
law  than  to  the  plainest  dictates  of  justice."  So  in  a  suit  to  enforce  a  lieu 
for  the  purchase-money  reserved  on  the  face  of  a  deed,  the  infancy  of  the 
grantee  is  no  defense,  the  land  being  still  retained  by  him:  Smith  v.  Henkel, 
81  Va.  524.  And  where  an  infant  purchases  land,  and  assumes  the  payment 
of  mortgages  as  a  part  of  the  purchase  price,  and  afterwards,  and  during  her 
minority,  procures  a  loan,  and  mortgages  the  land  to  pay  off  the  prior  encum- 
brances, if  she  ratifies  the  purchase  of  the  land  by  dealing  with  it  as  owner, 
ftlter  her  majority,  she  thereby  ratifies  her  agreement  to  pay  the  existing 
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mortgages,  and  also  ratifies  the  manner  in  which  she  dealt  with  those  mort* 
fages,  and  consequently  ratifies  the  subsequent  mortgage  given  to  secure  tha 
mondy  borrowed  by  her  to  satisfy  them:  Langdon  v.  Clayson,  75  Mich.  204. 
So,  it  is  held,  a  surety  on  an  infant's  note  for  the  purchase  price  of  chattels 
who  has  satisfied  a  judgment  recovered  on  the  note,  and  received  from  the 
infant  a  note  for  the  amount  so  paid  secured  by  a  mortgage  of  the  same 
chattels,  is  entitled  to  be  subrogated  to  the  rights  of  the  vendor,  who,  had  he 
taken  the  mortgage  for  the  price,  would  have  been  entitled  to  enforce  it: 
Knagga  v.  Green,  48  Wis.  601;  33  Am.  Rep.  838. 

DisATFiRMANCK  IS  MOT  A  FRAUDULENT  AcT  which  wiU  avoid  it,  or  render 
the  infant  liable  at  law  as  for  fraud,  or  against  which  a  court  of  equity  will 
relieve  on  that  ground:  Tucker  v.  Moreland,  10  Pet.  59,  77;  1  Am.  Lead. 
Cas.  *224  *234;  Clamorganv.  Lane,  9  Mo.  442,  471;  HutJi  v.  Carondelet  etc 
H'yCo  ,  66  Mo.  202,  210;  Burns  v.  Hill,  19  Ga.  22;  Seabrook  v.  Oregg,  2  S.  C. 
68;  Brantley  v.  Woif,  60  Miss.  420,  430.  In  Tucixr  v.  Moreland,  10  Pet.  59, 
77,  1  Am.  Lead.  Cas.*224,  *234,  Story,  J.  says:  "In  many  cases  the  disaf- 
firmance of  a  deed  made  during  infancy  is  a  fraud  upon  the  other  party. 
But  this  has  never  been  held  suflBcient  to  avoid  the  disaflBrmance,  for  it 
would  otherwise  take  away  the  very  protection  which  the  law  intends  to 
throw  round  him,  to  guard  him  from  the  effects  of  his  folly,  rashness,  and 
misconduct";  and  again,  it  is  said  in  Brantley  v.  Wolf,  60  Miss.  420,  430, 
"in  one  sense  it  is  always  a  wrong  and  an  injury  for  a  person  laboring  under 
a  disability  to  enter  into  a  contract  and  enjoy  its  fruits,  and  thereafter  to 
repudiate  it  to  the  prejudice  of  the  other  party;  but  legal  fraud  cannot  be 
predicated  of  such  conduct  by  a  minor  where  it  has  been  unmarked  with  any 
element  of  deceit  or  intentional  wrong,  because  the  right  of  disaffirmance  is 
the  privilege  which  the  law  attaches  to  the  condition  of  disability,  and  of  this 
right  all  men  are  bound  to  take  notice."  As  to  whether  an  infant  will  be  es- 
topped from  availing  himself  of  his  infancy  as  against  a  contract  entered  into 
through  his  concealments  or  misrepresentations,  see  su-pra,  "  Infant's  Conceal- 
ment or  Misrepresentation  as  to  Age,  etc.";  and  as  to  his  liability  in  dam- 
ages for  his  frauds,  and  other  torts  connected  with  his  contracts,  see  "post^ 
*'Torts  of  Infants  Connected  with  Contracts." 

Disaffirmance  as  against  Subsequent  Bona  Fide  Purchaser.  —  The 
protection  of  bona  fide  purchaser  for  value,  and  without  notice,  does  not  avail 
as  against  an  infant's  right  to  disaffirm  his  contract.  His  right  to  avoid  his 
contract  is  an  absolute  and  paramount  right,  superior  to  all  equities  of  other 
persons.  Therefore  a  purchaser  of  personal  property  from  the  vendee  of  an 
infant,  although  a  purchaser  for  value,  and  without  notice,  cannot  hold  the 
property  as  against  the  infant  who  chooses  to  rescind  his  contract  of  sale: 
HiU  V.  Anderson,  5  Smedes  &  M.  216.  Nor  is  a  bona  fide  holder  of  a  negotia- 
ble instrument  for  value  before  maturity,  and  without  notice,  protected 
against  the  plea  of  infancy:  Hoioard  v.  Simpldns,  70  Ga.  322;  Tiedeman  on 
Commercial  Paper,  sec.  280.  And  an  infant  may  a^'oid  his  deed  of  convey- 
ance, or  executory  contract  to  convey  real  property,  as  against  a  subsequent 
bona  fide  purchaser  from  his  grantee  or  vendee  for  value,  and  without  no- 
tice of  the  fact  of  infancy:  Mustard  v.  Wohl/ord's  JJehs,  15  Gratt.  329, 
340;  76  Am.  Dec.  209,  213;  Harrod  v.  Myers,  21  Ark.  592;  76  Am.  Dec.  409; 
■Jenkins  v  Jenkins,  VI  Iowa,  195,  200;  Miles  v.  Lingerman,  24  Ind.  385;  Sims  v. 
Smit/i,  8G  Ind.  577;  Buchanan  v.  Hubbard.  9G  Ind.  1 ;  Brantley  v.  Wolf,  60  Miss. 
420;  McMon-is  v.  Webb,  17  S.  C.  558;  43  Am.  Hep.  629;  "the  right  of  the 
«nfant  to  avoid  his  contracts  is  an  absolute  and  paramount  right,  superior  to 
all  equities  of  other  persons,  and  may  therefore  be  exercised  against  bona 
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/tde  parchasera  from  the  grantee":  Brantley  v.  Wolf,  60  Miss.  420;  and  in 
McMorrU  v,  Webb,  17  S.  C.  558,  43  Am.  Rep.  629,  in  which  dower  waa 
claimed  by  a  widow  who  had  renounced  it  during  her  infancy,  it  was  said: 
'*  The  plea  of  purchaser  for  valuable  consideration  without  notice  is  equitable 
in  its  character,  and  has  no  proper  application  to  a  claim  purely  legal,  lika 
that  for  dower."  The  fact  that  an  infant  induced  a  person  to  purchase  hi» 
land  npon  the  faith  of  his  representation  that  he  was  of  full  age,  it  has  also 
been  held,  cannot  avail  such  purchaser  in  a  contest  between  him  and  an  in- 
nocent purchaser  to  whom  the  grantor  made  a  subsequent  conveyance  after 
he  became  of  age:    VaUandingham  v.  Johnson,  85  Ky.  '288. 

Disaffirmance  of  Previous  Dked,  where  Subsequent  Granteb  ha» 
Notice  thereof.  —  If  an  infant  disafBrms  his  deed  of  conveyance  by  the 
execution,  after  he  reaches  majority,  of  another  deed  to  a  dififerent  person, 
the  second  deed  is  not  rendered  fraudulent  and  void  from  the  fact  that  the 
grantee  had  notice  of  the  prior  deed  made  during  infancy.  The  privilege  of 
an  infant  to  disaffirm  his  contracts  might  be  of  little  value  to  him  if  he  were 
permitted  to  dispo3e  of  the  property  previously  conveyed  to  such  persons 
only  who  had  no  notice  of  that  conveyance:  Jackson  ex  dem.  Brayton  v. 
BurcIUn,  14  Johns.  124;  Clamorganw.  Lane,  9  Mo.  442,  471.  "The  transac- 
tion is  not,  however,  favored  by  a  court.  If  the  party  purchasing  under  such 
circumstances  gets  the  legal  advantage,  he  will  not  be  deprived  of  it;  but 
further  than  this,  the  court  is  under  no  obligation  to  go  ":  Clamorgan  v.  Lane, 
9  Mo.  442,  471.  It  has  been  held,  also,  that  if  an  infant  conveys  his  land, 
and  on  attaining  his  majority,  ratifies  the  conveyance,  and  then  conveys  to 
another  person  for  a  valuable  consideration,  the  second  grantee,  having  notice 
of  the  deed  made  in  infancy,  but  no  notice  of  the  ratification,  is  entitled  to 
hold  the  land:  Black  v.  Hills,  36  111.  376;  87  Am.  Dec.  224;  the  court  say- 
ing:  "The  argument  that  the  subsequent  purchaser  takes  with  knowledge 
that  the  grantor  may  have  ratified,  and  therefore  takes  subject  to  that  risk, 
would  appl3'  as  well  to  all  conveyances.  For  in  every  instance  where  a  deed 
is  made,  the  grantee  knows  that  the  grantor  may  have  made  a  former  con- 
veyance, and  it  is  precisely  to  protect  the  innocent  purchaser  against  such 
chances  that  our  registry  laws  are  enacted."  And  again,  the  court  says:  "It 
can  in  no  just  sense  be  said  that  the  grantee  of  a  person  who  had  conveyed 
during  his  infancy  is  not  to  bo  deemed  an  innocent  purchaser,  if  he  has 
notice  of  the  first  deed.  He  has  as  perfect  a  legal  right  to  purchase  land 
which  his  grantor  had  sold  during  minority  as  he  would  have  to  purchase 
land  that  had  never  been  conveyed  at  all."  We  stop  to  remark  that  this  lat- 
ter language  is  a  little  strong.  Finally,  it  was  observed:  "  If  the  ratificatioo 
is  by  means  of  a  written  instrument,  it  is  within  the  policy  of  the  registry 

laws If  the  ratification  is  by  acts  in  pais,  then  a  subsequent  purchaser 

must  be  aflfected  with  notice  of  those  acts." 

Disaffirmance  is  Question  of  Intention,  to  be  Indicated  bt  Somb 
Positive  Act.  — It  is  almost  a  self-evident  proposition  that  there  can  be  no 
disaflSrmance  of  a  contract  unless  there  is  an  intention  to  disaffirm  on  the 
part  of  the  infant,  and  that  this  intention  must  be  indicated  by  some  positivo 
act  inconsistent  with  the  continued  validity  of  the  contract:  Illinois  Land  and 
Loan  Co.  v.  Beem,  2  111.  App.  390;  Dixon  v.  Merritt,  21  Minn.  196;  Roberts  v. 

Wiggin,  1  N.  H.  73,  75;  8  Am.  Dec.  38,  40.  And  where  a  female  infant  con- 
veyed her  real  estate  to  trustees,  by  way  of  marriage  settlement,  it  is  not 
sufficient  to  compel  a  purchaser  of  the  land  from  her,  after  attaining  her  ma- 
jority, to  accept  a  conveyance,  to  allege  that  no  act  had  been  done  or  caused 
to  be  dons  by  her  after  coming  of  age  in  confirmation  of  the  deed  of  settld* 
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ment;  bnt  it  mast  be  alleged  and  proved  that  she  has,  since  coming  of  age,  by 
lome  positive  act,  disaffirmed  such  deed,  the  deed  of  an  infant  not  being  as 
a  matter  of  course  superseded  and  annulled  by  the  mere  execution,  after  he  at- 
tains his  age,  of  another  deed  to  another  person:  Dominick  v.  Michxiel,  4  Sand. 
374;  and  see  also  Voorhies  v.  Voorhies,  24  Barb.  150,  153.  It  is  not  necessary, 
however,  that  the  infant  should  expressly  disaffirm  his  contract.  It  may 
be  enough  if  the  act  of  disaffirmance  be  inconsistent  with  it:  Muntard  v. 
Wohl/ord'a  Heirs,  15  Gratt.  329,  338;  76  Am.  Dec.  209,  212.  This  proposition 
finds  a  frequent  illustration  in  those  cases  where  an  infant's  deed  is  held 
to  be  disaffirmed  by  the  execution,  on  coming  of  age,  of  another  deed  of  the 
same  premises  to  another  person:  See  post,  "Execution  of  Second  Deed, 
Mortgage,  or  Lease. "  A  disaffirmance,  involving,  as  it  does,  a  mental  condi- 
tion, "  necessarily  implies  the  action  of  a  free  mind,  exempt  from  all  con- 
straint or  disability  ":  Hima  v.  Everhardt,  102  U.  S.  300,  312. 

Act  of  Disaffirmance,  whether  Required  to  be  of  Equal  Solemnity 
AS  Act  Disaffirmed.  —  It  seems  that  a  feoflfment  of  an  infant  with  livery 
of  seisin  could  only  be  avoided  by  an  entry  when  he  came  of  age  which  was 
an  act  of  equal  notoriety,  or  by  writ  of  dum  fuit  infra  cetalem:  Jackson  ex 
dem.  Braytonv.  Bwchim,  14  Johns.  124;  Bool  v.  Mix,  17  Wend.  119;  31  Am. 
Deo.  285;  Dominick  v.  Michael,  4  Sand.  374,  421;  Vallandiujham  v.  Johnson, 
85  Ky.  288,  293.  Some  few  early  cases  have  taken  the  view  that  deeds  oper- 
ating under  the  statute  of  uses  and  statutory  grants  executed  by  infants 
must  be  disaffirmed  by  entry,  or  some  other  act  of  equal  notoriety  with  the 
original  conveyance;  a  re-entry,  however,  not  being  indispensable,  as  in  case 
of  feoffuients:  See  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Voorlues  v. 
Voorhies,  24  Barb.  150;  and  see  Dominick  v.  Michael,  4  Sand.  374,  421.  And 
there  can  certainly  be  no  question  that  if  the  disaffirming  act  is  of  equal  noto- 
riety with  the  deed  or  other  contract,  it  is  all  that  the  law  requires:  Mustard 
▼,  Wohl/ord'a  Heirs,  15  Gratt.  329,  338;  76  Am.  Dec.  209,  212;  Valla ndingham 
V.  Johnson,  85  Ky.  288,  292;  and  see  Oreen  v.  Green,  69  N.  Y.  553;  25  Am- 
Rep.  233,  234.  The  better  opinion,  however,  is,  that  any  act  of  the  infant 
unequivocally  manifesting  an  intention  to  disaffirm  his  deed  or  contract  gen- 
erally is  sufficient:  Drake's  Lessee  v.  Ramsay,  5  Ohio,  251,  253;  White  v.  Flora^ 
2  Over.  426,  431;  State  v.  Planted,  43  N.  H.  413;  Cojley  v.  Cushman,  16  Minn. 
397,  402;  Chapin  v.  Sha/er,  49  N.  ¥."407;  Long  v.  Williams,  74  Ind.  115; 
Allen  V.  Poole,  54  Miss.  323,  331;  McCarthy  v.  Nicrosi,  72  Ala.  332,  335;  47 
Am.  Rep.  418,  420;  Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221,  225;  Bagley  v. 
Fletcher,  44  Ark.  153;  and  see  Roberts  v.  Wiggin,  1  N.  H.  73,  75;  8  Am.  Dec. 
38,  40.  Thus  in  Drake's  Lessee  v.  Ramsay,  5  Ohio,  251,  253,  Mr.  Justice  Lane 
observes:  "  Some  of  the  books  apparently  suppose  that  the  act  of  avoidance 
must  be  of  equal  solemnity  with  the  act  of  grant.  But  I  cannot  Had  it  to  be 
expressly  decided,  except  in  case  of  feoffments,  where  a  peculiar  feudal  prin- 
ciple renders  it  necessary.  We  believe  that  an  entry,  suit,  or  action,  a  sub- 
sequent conveyance,  an  effort  to  restore  parties  to  their  original  condition,  or 
an  act  unequivocally  manifesting  the  intention,  would  rentier  the  avoidance 
effectual."  And  in  Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221,  225,  Martin,  C, 
says:  "The  ancient  doctrine,  which  required  the  disaffirming  act  to  be  of 
as  high  and  solemn  a  character  as  the  act  disaffirmed,  has  no  place  in  modern 
law.  The  disaffirming  act  need  take  no  particular  form  or  expression.  The 
deed  of  a  minor  may  be  avoided  by  acts  and  declarations  disclosing  an  un- 
equivocal intent  to  repudiate  the  binding  force  and  effect  of  it  as  a  valid 
instrument. " 

It  may  be  here  stated  that  a  distinction  has  been  made  between  the  nature 
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of  the  acts  which  are  snfHcient  to  ratify  an  infant's  deed  or  other  contract^ 
and  those  which  are  required  to  disaffirm  it.  "There  is,"  says  Strong,  J., 
in  Irvine  v.  Irvine,  9  Wall.  617,  627,  "a  well-recogiiized  distinction  between 
the  nature  of  those  acts  which  are  necessary  to  avoid  an  infant's  deed,  and  the 
character  of  those  that  are  sufficient  to  confirm  it.  ...  .  There  is  reason  for 
this  distinction  between  the  efifect  of  acts  in  avoidance  and  that  of  acts  of  con- 
firmation. We  have  seen  that  an  infant's  deed  is  not  void;  it  passes  the  title 
of  the  land  to  the  grantee.  Now,  if  the  deed  be  avoided,  the  ownership  of 
the  land  is  retransferred.  The  seisin  is  changed.  There  is  fitness  in  a  rule 
that  title  to  land  shall  not  pass  by  acts  less  solemn  than  a  deed;  that  its 
ownership  shall  not  be  divested  by  anything  inferior  to  that  which  conferred 
it.  On  the  other  hand,  a  confirmation  passes  no  title;  it  efi'ects  no  change 
of  property;  it  disturbs  no  seisin.  It  is  therefore  itself  an  act  of  a  character 
less  solemn  tliau  is  the  act  of  avoiding  a  deed,  and  it  may  well  be  effected  in 
a  less  formal  manner." 

Particular  Ac  ts  Which  will  Amount  to  Disaffirmance.  —  The  fore- 
going general  propositions,  that  disaffirmance  is  a  question  of  intention  to  be 
indicated  by  some  positive  act  on  the  part  of  the  infant,  and  that  any  act  of 
his  unequivocally  manifesting  an  intention  to  disaffirm  his  contract  will  be 
sufficient  for  that  purpose,  will  now  be  illustrated. 

A  distinct  and  unequivocal  assertion  of  ownership  over  property  sold  dur- 
ing minority  which  results  in  obtaining  its  possession  is  such  a  disavowal  of 
the  contract  by  the  infant  as  will  relieve  the  purchaser  from  his  obligation 
to  pay  for  the  same;  but  the  acts  of  ownership  must  be  distinct  and  unequiv- 
ocal: Harris  v.  Mtisfjrove,  59  Tex.  401.  And  where  an  infant  purchased  per- 
sonal property,  and  gave  his  promissory  note  for  the  price,  his  tender  of  the 
property  to  the  payee,  with  a  demand  of  the  surrender  of  the  note,  annuls 
the  contract  on  both  sides:  Hoyt  v.   Wilkinson,  57  Vt.  404. 

Re-entry  in  Cask  of  Conveyances.  — It  has  been  seen  under  the  pre- 
ceding title  but  one  that  a  re-entry  by  the  grantor,  after  coming  of  age, 
upon  land  conveyed  during  his  infancy,  for  the  purpose  of  avoiding  the  deed, 
will  have  that  effect,  although  other  acts  besides  re-entry  may  be  sufficient, 
except,  perhaps,  in  case  of  feoffments.  A  fortiori  would  this  be  true  if 
coupled  with  other  acts  indicating  a  .disaffirmance.  Thus  a  re-entry,  with 
notice  of  disaffirmance,  will  avoid  the  deed:  Oi'een  v.  Oreen,  69  N.  Y.  553; 
25  Am.  Hep.  233,  234.  Again,  in  White  v.  Flora,  2  Over.  426,  431,  an  infant, 
on  coming  of  age,  expressed  himself  to  the  effect  that  he  would  never  agree 
to  a  deed  executed  by  him  during  infancy,  instituted  a  search  for  the  land, 
•entered  upon  it,  and  made  an  agreement  to  convey  it.  It  was  held  that 
his  deed  was  thereby  disaffirmed.  As  to  whether  an  entry  is  ever  necessary 
before  the  execution  of  another  deed  of  the  lands  to  a  different  person,  or 
before  bringing  ejectment  for  the  lands,  after  the  infant  comes  of  age,  see 
post,  "Execution  of  a  Second  Deed,"  and  "  Disaffirmance  by  Suit." 

Notice  of  Disaffirmance.  —  A  notice  of  disaffirmance  of  his  deed  ex- 
ecuted during  infancy,  given  by  the  grantor  after  coming  of  age,  is  a  suffi- 
cient act  of  avoidance:  Scranton  v.  Stewart,  52  Ind.  68;  Long  v.  Williams,  74 
Ind.  115;  Roberts  v.  Wiggin,  1  N.  H.  73,  75;  8  Am.  Dec.  35,  40;  especially 
if  coupled  with  a  re-entry:  Green  v.  Green,  (59  N.  Y.  553;  25  Am.  Rep.  233, 
234.  If  this  is  true  of  his  deeds  of  conveyance,  it  is  certainly  true  of  hia 
contracts  in  general. 

Sale  of  Personal  Property  Previously  Mortoaqed  by  the  infant  to 
another  person  very  plainly  indicates  an  intention  to  avoid  the  mortgage. 
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and  hence  will  amonnt  to  a  disaffirmance  of  it,  if  the  sale  be  absolute  and 
unconditional:  Chapin  v.  Ska/er,  49  N.  Y.  407;  State  V.  Plaisted,  43  N.  H. 
413;  State  v.  Hmoard,  88  N.  C.  650. 

Execution  ov  a  Second  Deed,  Mortqagk,  or  Lkase.  — An  infant'8  deed 
operating  under  the  statute  of  uses,  or  his  statutory  conveyance,  it  is  well 
settled,  is  disaffirmed  by  his  execution,  after  attaining  majority,  of  a  like 
absolute  and  inconsistent  deed  of  conveyance  to  another  person:  Frost  v. 
Wolverston,  1  Strange,  94;  Tucker  v.  Moreland,  10  Pet.  59;  1  Am.  Lead  Cas. 
•224;  Jackson  ex  dem.  Wallace  v.  Carpenter,  11  Johns.  5.39;  Jackson  ex  dem. 
Brayton  v.  BurcJiim,  14  Johns.  124;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec. 
285;  Roberta  v.  Wiijgin,  1  N.  H,  73,  75;  8  Am.  Deo.  38,  40;  Den  ex  dem. 
Hoyle  V.  Stowe,  2  Dev.  &  B.  320,  326;  Wimherly  v.  Jones,  1  Ga.  Dec.  91; 
Harris  v.  Cannon,  6  Ga.  382;  Pitcher  v.  Laycock,  7  Ind.  398;  Biijjs  v.  Fisk, 
64  Ind.  100;  Long  v.  Williams,  74  Ind.  115;  Losey  v.  Bowl,  94  Ind.  67,  70; 
Cresinger  v.  Weldis  Lessee,  15  Ohio,  156;  45  Am.  Dec.  565;  McOan  v.  Mar- 
shall,  7  Humph.  121;  Yorisey.  Norcoma,  12  Mo.  549,  564;  51  Am.  Dec.  17o; 
NorcHm  v.  Slieahan,  21  Mo.  25;  G4  Am.  Dec.  214;  Peterson  v.  Laik,  24  Mo. 
541;  69  Am.  Dec.  441;  Hnstinga  v.  DoUarhide,  24  Cal.  195;  Dawson  v. 
Heines,  30  Minn.  107;  Bagley  v.  Fletcher,  44  Ark.  153;  Hayna  v.  Bennett,  53 
Mich.  15;  Corbett  v.  Spencer,  63  Mich.  731;  Vallandingham  v.  Johnson,  85  Ky. 
288.  This  is  so  at  the  present  time  in  Georgia,  by  statute:  Code  1882,  sec. 
2694.  The  execution  of  the  subsequent  inconsistent  deed  by  the  grantor 
after  attaining  majority  indicates  an  intention  not  to  be  bound  by  the  previ- 
ous conveyance,  and  the  latter  is  consequently  thereby  avoided.  There  can 
be  no  doubt  about  the  proposition  where  the  subsequent  deed  is  a  grant,  bar- 
gain, and  sale  or  a  warranty  deed,  or  a  deed  in  the  form  prescribed  by 
statute;  but  it  has  also  been  held  that  a  quitclaim  deed  may  operate  as  a  dis- 
affirmance of  a  prior  deed,  executed  during  minority,  to  a  different  person, 
since  a  quitclaim  deed  is,  in  this  country*,  a  substantive  mode  of  conveyance, 
and  is  as  effectual  to  carry  all  the  right,  title,  interest,  claim,  and  estate  of 
the  grantor  as  a  deed  with  full  covenants:  Bagley  v.  FletcJier,  44  Ark.  153. 

No  entry  by  the  grantor  is  ever  necessary  for  the  purpose  of  avoiding  the 
previous  deed  executed  during  infancy,  and  for  the  purpose  of  making  the 
subsequent  deed  effective,  where  the  land  is  vacant  and  unoccapied  at 
the  time  of  the  execution  of  the  latter,  or,  of  course,  where  the  grantor 
remains  in  possession;  but  if  the  land  is  at  that  time  in  the  adverse  posses- 
sion of  the  first  grantee  or  other  persons,  then,  in  those  states  where  land 
adversely  held  cannot  be  conveyed,  at  least  to  all  intents  and  purposes,  the 
grantor,  before  executing  the  subsequent  deed,  must  make  an  entry:  Tucker 
V.  Moreland,  10  Pet.  59;  1  Am.  Lead.  Cas.  *224;  Jackson  ex  dem.  Wallace  v. 
Carf>enter,  11  Johns.  539;  Jackson  ex  dem.  Brayton  v.  Burchln,  14  Johns.  124; 
Bool  V.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Dominick  v.  Michael,  4  Saud. 
374;  Den  ex  dem.  Murray  v.  Shanklin,  4  Dev.  &  B.  289;  Harria  v.  Cannon,  6 
Ga.  382;  Harrison  v.  Adcock,  8  Ga.  68;  Doe  ex  dem.  Moore  v.  Ahernnlhy,  7 
Blackf.  442,  445;  compare  Den  ex  dem.  Hoyle  v.  Stoioe,  2  Dev.  &  B.  320; 
Pitcher  v.  Laycock,  7  Ind.  398.  It  is  sometimes  said,  under  this  view,  that  if 
the  land  is  held  adversely,  the  subsequent  deed  would  be  void,  and  could  not 
operate  as  a  disaffirmance  of  the  prior  deed  executed  during  infancy;  but, 
we  take  it,  the  correct  rule  is  that  announced  by  Biggs  v.  Fisk,  64  Ind.  100, 
namely,  that  if  the  land  is  held  adversely  by  one  claiming  under  the  first 
deed  or  otherwise,  the  grantor,  before  he  can  make  the  second  deed  effectual 
for  all  purposes,  must  first  obtain  possession  by  entry  or  other  proper  pro- 
ceedings; but  while  the  second  deed,  made  !)y  the  minor  after  he  arrives  at 
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fall  age,  will  not  be  fally  operative  against  the  third  person  in  adverse  pos* 
session,  it  is  nevertheless  good  between  the  parties  and  as  to  the  rest  of  the 
world,  and  operates  as  a  disaffirmance  of  the  first  deed,  and  authorizes  tha 
second  grantee  to  prosecute  a  suit  in  the  name  of  the  grantor  for  the  recovery 
of  the  laud.  In  many  states,  land  in  the  adverse  possession  of  another  may 
be  conveyed  without  any  objection  whatever;  and  where  this  is  the  case,  a 
subsequent  deed,  executed  by  the  grantor  after  attaining  his  majority,  is  as 
completely  effective  to  disaffirm  his  prior  deed  made  during  minority,  when 
the  land  is  adversely  held  at  the  time,  as  when  it  is  vacant  and  unoccupied, 
or  when  he  is  himself  in  possession,  and  no  entry  whatever  is  required:  Ores' 
inger  V.  Weklia  Lessee,  15  Ohio,  15G;  45  Am.  Dec.  565;  Norcumv.  ShcaJian, 
21  Mo.  25;  64  Am.  Dec.  214;  Mmlard  v.  Wohlford'a  Heirs,  15  Gratt.  329;  76 
Am.  Dec.  209;  Haynes  v.  Bennett,  53  Mich.  15;  and  see  Allen  v.  Poole,  54 
Miss.  323,  331;  and  this  is  now  the  rule  in  Georgia:  Code  18S2,  sees.  2694, 
2695. 

'  If  a  minor  executes  a  deed  of  conveyance,  and  after  arriving  at  age,  gives 
a  mortgage  on  the  land  conveyed,  this  will  amount  to  a  disaffirmance  of  the 
deed,  for  it  implies  that  he  still  considered  himself  the  owner;  but  it  would 
be  otherwise  if  he  joined  with  the  grantee  in  executing  the  mortgage  to  secure 
a  debt  of  the  grantee:  Watkiiia  v.  Wassell,  15  Ark.  73.  And  the  execution 
by  an  infant,  after  attaining  majority,  of  a  warranty  deed  of  laud  mortrjaged 
during  infancy  is  a  disaffirmance  of  the  mortgage:  Dixon  v.  Merritt,  21  Minn. 
196;  compare  Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221,  where  the  warranty  deed 
was  executed  during  infancy.  The  same  is  said  to  be  true  of  an  ordinary  abso- 
lute deed  making  no  allusion  to  the  mortgage:  Allen  v.  Poole,  54  Miss.  323; 
but  we  think  the  contrary  opinion  is  the  correct  one,  since  the  mortgage  and 
the  deed  are  not  inconsistent,  but  may  well  stand  togetlier:  Palmer  v.  Miller, 
25  Barb.  399;  especially  where  the  deed  is  a  quitclaim  deed:  Singer  Mfg.  Co. 
V.  Lamb,  81  Mo.  221.  If,  however„the  deed  recites  that  the  conveyance  is 
subject  to  a  mortgage,  the  mortgage  is  thereby  confirmed:  President  etc.  o/ 
Boston  Bank  v.  Chamberlin,  15  Mass.  220;  Losey  v.  Bond,  94  Ind.  67. 

Again,  if  an  infant  selb  a  tract  of  land,  and  executes  a  title  bond,  and  on 
coming  of  age  sells  the  land  to  another  person,  and  executes  to  him  a  title 
bond,  the  first  contract  is  thereby  avoided:  Mustard  v.  Wohlford's  Heirs,  15 
Gratt.  329;  76  Am.  Dec.  209. 

Bdt,  as  said  in  Dominick  v.  Micluael,  4  Sand.  374,  421,  "the  deed  of  an 
infant  is  not  as  a  matter  of  course  superseded  and  annulled  by  the  mere 
execution,  after  he  attains  his  age,  of  another  conveyance,  even  to  a  pur- 
chaser for  value. "  The  instruments  must  be  inconsistent.  "If  the  minor, 
after  reaching  his  majority,"  says  Martin,  C.,  in  Singer  Mfg.  Co.  v.  Lamb,  81 
Mo.  221,  225,  "has  expressly  repudiated  his  deed,  there  remains  nothing  for 
construction.  But  when  the  disaffirmance  proceeds  from  the  acts  of  the 
minor  after  reaching  majority,  they  must  in  their  nature  imply  a  repudiation 
of  the  voidable  instrument.  If  they  are  consistent  with  tlie  continued  exist- 
ence of  such  instrument,  there  is  no  disaffirmance,  and  the  deed  remains 
unafifected."  Therefore  a  deed  which  purports  to  convey  the  grantor's  right 
and  interest  in  any  lands  in  a  certain  town,  not  theretofore  conveyed  by  the 
grantor,  does  not  embrace  lands  sold  by  the  grantor  during  her  infancy: 
Philips  V.  Green,  3  A.  K.  Marsh.  7;  13  Am.  Dec.  124;  and  where  a  minor  con- 
veyed her  interest  in  a  tract  of  land,  and  afterwards  acquired  another  interest 
by  inheritance,  a  deed  subsequently  executed  by  her,  after  majority,  con- 
veying simply  her  right,  title,  and  interest  in  the  tract,  does  not  avoid 
the  prior  deed:  Leitensdor/er  v.   Hempstead,  IS  Mo.  269;  and  also  where  a 
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purchaser  from  the  grantee  of  an  infant  took  a  quitclaim  deed  from  the  in* 
fant  after  he  came  of  age,  the  latter  deed  only  operates  as  a  confirmatioa 
of  the  first,  and  does  not  take  precedence  over  a  mortgage  given  by  the  ori- 
ginal grantee  of  the  infant,  subject  to  which  the  second  grantee  purchased 
the  property:  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635,  affirming  1  Edw.  Ch.  301. 
Again,  a  conveyance  by  an  infant  of  a  tract  of  land,  part  of  a  larger  tract  in 
which  he  was  interested  as  heir  of  his  father,  is  not  disaffirmed  by  the  execu- 
tion of  a  deed,  after  attaining  majority,  to  another  person,  of  all  his  "  rights 
title,  interest,  and  claim  in  and  to  the  estate  "  of  his  father:  Stuart  v.  Baker^ 
n  Tex.  417,  421;  but,  as  already  seen,  if  the  quitclaim  were  exactly  co-exten- 
Bive  with  the  previous  deed,  it  is  held  to,  be  a  disaffirmance:  Bagley  v. 
Fletcher,  44  Ark.  153;  and  a  quitclaim  deed  or  any  other  deed,  unless,  per- 
haps, a  warranty  deed,  will  not  operate  to  disaffirm  a  mortgage  executed  by 
the  grantor  to  another  person  during  infancy:  Singer  Mfg.  Co.  v.  Lamb,  8i 
Mo.  221;  Palmer  v.  ililler,  25  Barb.  399;  Dixon  v.  Merritt,  21  Minn.  196;  but 
see  Allen  v.  Poole,  54  Miss.  323.  A  subsequent  deed  of  trust  to  secure  debts, 
not  being  inconsistent  with  a  prior  mortgage  executed  during  infancy,  M'ill 
not  operate  as  a  disaffirmance  of  the  mortgage:  McGan  v.  Marshall,  7 
Humph,  121;  compare  Inman  v.  Inman,  L.  R.  15  Eq.  260.  And  a  lease 
by  an  infant  is  not  avoided  by  the  mere  execution  of  a  second  lease  of  the 
same  lands,  made  to  another  person  by  the  infant  on  his  attaining  full  age, 
since  both  contracts  might  stand  together,  the  one  as  a  lease  and  the  other  a» 
a  grant  of  the  reversion;  and  it  is  held  an  estate,  though  voidable,  having 
passed  under  the  first  lease,  and  the  lessee  being  in  possession  thereunder 
when  the  infant  became  of  age,  the  estate  could  not  be  divested  but  by  some 
act  of  notoriety,  as  ejectment,  entry,  demand  of  possession,  or  the  like,  or, 
at  least,  notice:  Slator  v.  Brady,  14  Ir.  C.  L.  61. 

Whether  a  deed  executed  by  a  grantor  after  attaining  majority  amonnfca 
to  a  disaffirmance  of  a  previous  deed  of  the  same  land  made  by  him  during, 
infancy,  is  held  to  be  a  question  of  law  for  the  determination  of  the  court, 
and  should  not  be  submitted  to  the  jury:  Peterson  v.  Laik,  24  Mo.  641;  6^ 
Am.  Dec.  441. 

Disaffirmance  by  Suit.  —  Under  the  common-law  theory  of  the  actioa 
of  ejectment,  wliich  regards  the  defendant  as  a  trespasser,  it  has  been  held 
that  an  infant  could  not,  on  arriving  at  full  age,  maintain  the  action  to  re- 
cover lands  conveyed  during  his  infancy,  without  a  previous  entry,  notice,  or 
other  act  in  disaffirmance  of  the  deed:  Bool  v.  Mix,  17  Wend.  119;  31  Am. 
Dec.  285;  Clawson  v.  Doe  ex  dem.  Moore,  5  Blackf.  300;  Doe  ex  dem.  Moore  v. 
Abernathy,  7  Blackf.  442;  Wallace's  Lessee  v.  Lewis,  4  Harr.  (Del.)  75;  and  ia 
Law  y.  Long,  41  Ind.  586,  this  rule  was  extended  to  a  statutory  action  to 
obtain  an  assignment  of  dower  in  lands  conveyed.  Thus  in  Clawson  v.  Doe 
ex  dem.  Moore,  5  Blackf.  300,  it  is  said:  "The  action  of  ejectment  is  an  ac- 
tion of  trespass,  and  the  defendant  is  always  regarded  by  the  plaintifi"  as  a 
trespasser.  Hence,  where  an  individual  is  in  the  possession  of  land  with  the 
permission  or  acquiescence  of  the  owner,  a  suit  cannot  be  sustained  against 
him  for  the  possession  without  a  r')tice  to  quit,  or  until  there  be  a  demand  of 
possession  and  a  refusal,  or  until  he  be  guilty  of  some  other  act  which  will 
make  him  a  wrong-doer." 

This  may  be  very  true;  yet  we  think  the  courts  have  overlooked  th"  fact 
that  a  disaffirmance  of  his  deed  by  an  infant  makes  it  void  ab  initio,  and 
therefore  those  in  possession  under  it  may  very  well  be  regarded  as  trespass- 
ers, at  least  so  far  as  it  may  be  necessary  to  maintain  ejectment  without  any 
previous  act  on  the  part  of  the  grantor.     And  it  is  in  accordance  with  th» 
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decided  weight  of  anthority  that  a  deed  executed  by  the  grantor  during  in- 
fancy is  disaffirmed  by  the  mere  institution  of  a  suit  by  him,  after  coming  of 
age,  to  recover  possession  of  the  land  conveyed,  without  any  previous  act, 
whether  the  suit  be  ejectment,  —  especially  ejectment  as  it  at  present  exists 
in  most  of  the  states,  -  writ  of  entry,  or  summary  or  other  statutory  proceed- 
ings:  See  Drake's  Lessee  v.  Bamsay,  5  Ohio,  251,  253;  Hurjheav.  Watson,  10 Ohio, 
127,  134;  Den  ex  dem.  Hoyle  v.  Stoioe,  2  Dev.  &  B.  320,  324;  Chndboume  v. 
Hackliff,  30  Me.  354;  Webb  v.  Hall,  35  Me.  336;  Walker  v.  Ellis,  12  111.  470 
(contract  to  sell);  Cole  v.  Pennoyer,  14  111.  158,  162;  Birch  v.  Linton,  78  Va. 
684;  49  Am.  Rep.  381,  383;  Harris  v.  Boss,  86  Mo.  89;  56  Am.  Rep.  411; 
€la7-k  V.  7\iie,  7  Mont.  171;  Craig  v.  Van  Bebber,  100  Mo.  584;  and  see 
Boberts  v,  Wiggin,  1  N.  H.  73,  75;  8  Am.  Dec  38,  40;  Haynes  v.  Bennett, 
63  Mich.  15,  17.  Certainly  the  deed  would  be  avoided  by  an  equitable  suit 
to  cancel  or  set  it  aside  on  the  ground  that  it  was  executed  during  infancy: 
Harrod  v.  Myers,  21  Ark.  592,  600;  76  Am.  Dec.  409,  416;  Schafer  v.  Lav 
retta,  57  Ala.  14;  Bedingerv.  Wharton,  27Gratt.  857;  Oillespiev.  Bailey,  12  W. 
Va.  70,  8d;  29  Am.  Rep.  445,  447;  Tunison  v.  Chamblin,  88  111.  378. 

An  infant's  release  of  a  claim  on  account  of  personal  injuries  sustained  by 
reason  of  the  negligence  of  the  releasee  may  be  disaffirmed  by  bringing  suit 
upon  the  original  claim:  Ht.  Louis  etc.  B'y  v.  Higgins,  44  Ark.  293.  So  an  in- 
fant may  disaffirm  a  contract  for  work  and  labor  by  leaving  the  service  before 
the  time  expires,  and  bringing  an  action  upon  a  quantum  vieruit:  Moses  v.  Ste- 
vens, 2  Pick.  332,  335;  Harney  v.  Otoen,  4  Black  f.  337;  30  Am.  Dec.  662.  But 
it  is  held  that  if  an  infant  contributes  certain  property,  under  a  partnership 
agreement,  to  the  capital  of  the  firm,  his  copartner  acquires  an  interest  therein 
which  is  subject  to  attachment,  unless  the  agreement  had  been  avoided,  and 
that  the  infant,  by  claiming  the  property  in  replevin  against  the  attaching 
officer,  did  not  signify  his  election  to  avoid  the  partnership  contract;  there 
should  have  been  some  act  of  avoidance  before  the  institution  of  the  suit: 
Betts  V.  Carroll,  6  Mo.  App.  518,  — a  questionable  decision. 

DiSAFFiRMANCB  BY  Plea  0¥  INFANCY. — A  plea  of  infancy  to  an  action 
brought  against  an  infant  on  his  contract  is  obviously  a  sufficient  disaffirm- 
ance, provided,  of  course,  the  contract  has  not  already  been  ratified  by  him: 
Strain  v.  Wright,  7  Ga.  568;  Freeman  v.  Nichols,  138  Mass.  313,  314;  Schrock 
▼.  Crmol,  83  Ind.  243;  Sparr  v.  Florida  Southern  B'y,  25  Fla.  185.  In  Best 
V.  Oivens,  3  B.  Mon.  72,  74,  it  was,  however,  held  that  although  a  plea  of 
infancy  to  an  action  on  a  note  was  a  proper  mode  or  step  for  avoiding  the 
note,  yet  it  was  but  an  initiatory  step,  and  did  not  iyso  facto  accomplish  that 
end;  for  not  only  might  the  plea  have  been  sufficiently  answered  by  the  rep- 
lication and  be  defeated  on  the  trial,  but  it  might  have  been  withdrawn  at 
any  time  before  judgment;  and  hence  the  defendant  might,  at  any  time  be- 
fore trial,  confirm  the  note,  notwithstanding  the  plea.  The  remedy  by  plea 
is,  of  course,  only  applicable  in  case  of  executory  contracts,  or  where  the 
question  is  presented  in  such  a  form  that  an  opportunity  to  plead  the  infancy 
is  presented:  See  Bool'r.  Mix,  17  Wend.  119,  132;  31  Am.  Dec.  285,  291;  In- 
habitants of  Worcester  v.  Eatcm,  13  Mass.  371.  375;  7  Am.  Dec.  155,  157. 

Disaffirmance  during  Minority  of  Personal  Contracts,  and  con- 
cerning Personalty.  —  An  infant's  persouiil  contracts,  and  contracts  relat- 
ing to  personal  property,  whether  executory  or  executed,  may  be  disaffirmed 
by  him  during  his  minority.  It  might  seem,  at  first  blush,  that  an  infant 
has  no  more  legal  discretion  to  avoid  a  contract  during  his  infancy  than  he 
has  to  enter  into  one,  and  that,  therefore,  he  could  not  conclusively  disaffirm 
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any  contract  nntil  he  reaches  full  age.  But  the  protection  of  the  infant  is  to 
be  considered;  and  where  this  can  the  better  be  subserved  by  allowing  him 
to  avoid  his  contract  during  his  infancy,  he  should  be  permitted  to  make  the 
disaflSrmauce.  And,  as  said  in  Toicle  v.  Dresser,  73  Me.  252,  **by  reason  of 
the  transitory  nature  of  personal  property,  to  withhold  this  right  from  an 
infant  until  he  became  of  age  would,  in  many  cases,  be  to  make  it  utterly 
valueless."  Accordingly  he  may  avoid  a  sale  or  exchange  of  his  chattels  be- 
fore  reaching  full  age:  Stafford  v.  Roof,  9  Cow.  626,  reversmg  Roof  v.  Stafford, 
7  Cow.  179;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  Carr  v.  ClougK 
26  N.  H.  280;  59  Am,  Dec.  345;  Shipman  v.  Ilorlon,  17  Couu.  481;  Biiley  v. 
Barnherg<'r,  11  B.  Mon.  113  (land-warrant);  Carpenter  v.  Carpenter,  45  Ind. 
142;  Towle  v.  Dresser,  73  Me.  252;  Bloomhifjdale  v.  Chittenden,  74  Mich.  698.  . 
In  some  of  the  earlier  decisions,  tlie  rule  is  stated  as  though  it  were  confined 
to  the  case  wliere  the  property  had  been  delivered.  Thus  in  Carr  v.  Clouyh, 
26  N.  H.  280,  59  Am.  Dec.  345,  it  was  said:  "If  the  subject  of  the  sale  be 
personal  property,  and  a  delivery  to  and  possession  by  the  vendee  follows, 
and  there  are  no  legal  means  to  regain  the  property  till  the  minor  arrives  at 
full  age,  so  as  to  decide  whe^ther  he  will  ratify  the  contract  or  not,  the  prop- 
erty may  all  be  wasted  and  gone  beyond  recovery,  and  in  niany  cases  for  a 
very  inadequate  considerat  on."  See  also  Stafford  v.  Roof,  9  Cow.  626;  Bool 
V.  Mix,  17  Wend.  119;  31  Am.  Dec.  285.  We  may  inquire,  What  real  diflfer- 
ence  does  it  make  M'hether  the  property  has  been  delivered  or  not  ?  If  he  can 
rescind  when  there  has  been  a  delivery,  why  may  he  hot  rescind  when  there 
has  been  no  delivery?  Certainly  the  law  would  not  require  him  to  make  a 
delivery,  in  order  that  he  might  be  able  to  disaffirm.  The  more  recent  cases 
do  not  recognize  the  distinction.  In  Stafford  v.  Roof,  9  Cow.  626,  it  was  held 
that  where  an  infant  sold  a  horse,  but  there  was  no  evidence  that  he  deliv- 
ered it  with  his  own  hand,  he  might  avoid  the  sale  during  infancy,  and  main- 
tain trover  against  the  vendee  without  demand,  Jones,  C,  observing  that 
there  being  no  evidence  of  a  manual  delivery  by  the  infant,  the  case  stood  at 
best  "as  the  case  of  an  infant  contracting  to  sell,  and  the  vendee  taking  pos- 
session in  virtue  of  the  contract,  without  its  being  followed  up  by  any  act  of 
delivery.  Such  a  taking  would  be  tortious,  and  a  conversion  in  itself."  This 
decision  is  founded  upon  the  erroneous  notion  that  if  an  infant  does  not  him- 
self make  a  delivery  of  the  property  sold,  the  sale  is  void,  because  he  could 
not  appoint  an  agent  to  do  it  for  him.  We  think  that  no  demand  was  neces- 
sary in  this  case,  nor  in  any  other  case  of  a  sale  which  has  been  disaffirmed, 
in  order  that  an  action  of  trover  can  be  maintained  for  the  property;  but,  for 
the  reason  that  when  the  sale  is  avoided,  the  contract  is  rendered  void  ab 
initio,  and  gives  no  protection  against  the  action. 

An  infant's  chattel  mortgage  may  likewise  be  disaffirmed  by  him  during 
minority:  State  v.  Plaisted,  43  N.  H.  413;  Chapin  v.  Slixifer,  49  N.  Y.  407; 
Cagley  v.  Cunhman,  10  Minn.  397.  401;  Miller  v.  Smith,  2(j  Minn.  248;  37  Am. 
Rep.  407.  So  may  his  purchase  of  personal  property:  Cagley  v.  Cn-ihman,  16 
Minn.  397,  401;  Indianapolis  Chair  Mfg.  Co.  v.  Wilcox,  69  Ind.  429;  Rice  v. 
Boyer,  108  Ind.  472;  58  Am.  Rep.  53,  55;  Riley  v.  Mallo>-y,  33  Conn.  201. 
And  these  rules  are  not  changed  by  section  2238  of  the  Iowa  code,  which 
provides  that  "  a  minor  is  bound,  not  only  by  contracts  for  necessaries,  but 
also  by  his  other  contracts,  unless  he  disaffirms  them  within  a  reasonable 
time  after  he  attains  his  majority,"  the  statute  only  fixing  a  time  within 
which  contracts  must  be  disaffirmed:  ChiUls  v.  Dobbins,  55  Iowa,  205;  Lea- 
cox  v.  Griffith,  76  Iowa,  89,  93.  His  contract  of  subscription  for  shares  of 
stock  iu  a  corporation  may  also  be  repudiated  during  his  nonage:  Newry  etc. 
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R'y  V.  Coombe,  3  Ex.  565;  and  see   also  Indianapolia  Chair  Mfg.  Co.  y.  WH- 
tox,  59  Ind.  429. 

An  infant  may  also  avoid  his  contract  of  partnership  before  he  reaches  hia 
majority:  Adams  v.  Beall,  67  Md.  53;  1  Am.  St.  Rep.  379;  contra,  Duntonv. 
Browii,  31  Mich.  182;  and  see  Armitage  v.  Widoe,  36  Mich.  1'24,  130;  or  hia 
contract  of  service:  CUrk  v.  Ooddard,  39  Ala.  164,  171;  84  Am.  Dec.  777, 
780. 

DlSAFFIRMANCB  DORING  M[NOHTTV  OF  DeKDS,  LeASE3,  AND  MORTGAGES. — 
An  infant's  conveyance  of  realty  cannot  be  conclusively  avoided  by  him  until 
he  reaches  full  age,  although,  it  seems,  he  may  enter  during  his  minority,  and 
enjoy  the  profits:  Zouch  v.  Parsons,  3  Burr.  1794,  1808;  Stafford  v.  Roof,  9 
Cow,  C26,  628;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285;  MaUhewson 
V.  Johnson,  1  HoflF.  Ch.  560;  Cumwings  v.  Powell,  8  Tex.  80;  Kihjore  v.  Jor- 
d(in,  17  Tex.  341;  Chapman  v.  Chapman,  13  Ind.  396;  Welch  v.  Bunce,  83 
Ind.  382;  frvine  v.  Irvine,  5  Minn.  61,  65;  liarrod  v.  Myers,  21  Ark.  592, 
600;  76  Am.  Dec.  409,  416;  Doe  ex  dem.  McCormic  v.  Leggett,  8  Jones  L.  425; 
Hastings  V.  Dollarhide,  24  Cal.  195;  McCarthy  v.  Nicrosi,  72  Ala.  332,  335; 
47  Am.  Rep.  418,  420;  Singer  Mfj.  Co.  v.  Lamh,fi\  Mo.  221;  and  see  code  of 
Georgia  (1882),  sec.  2694;  Nathans  v.  ArkwriglU,  66  Ga.  179;  compare 
Cal.  Civ.  Code,  sec.  35;  Dak.  Civ.  Code,  sec.  17.  The  reason  which  per- 
mits the  infant  to  disaffirm  his  contracts  of  a  personal  nature,  and  those 
relating  to  personal  property,  during  his  minority,  does  not  apply,  at  least 
under  ordinary  circumstances,  to  his  deeds  of  conveyance.  He  is  amply  pro- 
tected, while  his  infancy  lasts,  by  his  right  to  enter  and  take  the  profits. 
And  it  seems,  also,  that  he  may  apply  to  a  court  of  chancery  for  the  appoint- 
ment of  a  receiver,  as  the  equivalent  to  such  an  entry:  MaUhewson  v.  John' 
ton,  I  Hofif.  Ch.  560.  In  Cumminga  v.  Powell,  8  Tex.  80,  91,  Chief  Justice 
Hemphill  says:  "Upon  principle,  it  would  seem  that  if  an  act  of  an  infant 
be  only  voidable,  and  be  binding  upon  the  other  party  until  it  is  avoided, 
that  the  act  of  disaffirmance  must  be  by  the  infant  himself  on  attaining  ma- 
ture age.  That  it  can  be  avoided  at  all  is  owing  to  the  want  of  legal  discre- 
tion in  the  infant  at  the  time  of  its  execuion;  and  this  continues  during  his 
nonage  and  renders  his  affirmance  or  disaffirmance  before  majority  of  no 
avail."  We  may  remark  that  this  would  undoubtedly  always  be  so,  were  it 
not  for  the  fact  that  his  protection  requires  that  he  should  be  permitted 
to  avoid  certain  of  his  contracts  during  his  infancy. 

The  rule  which  denies  the  right  of  an  infant  to  disaffirm  his  conveyan^a 
during  minority  is  held  not  to  be  changed  by  a  statute  which  provides  that 
"  when  an  infant  shall  have  a  right  of  action,  such  infant  shall  be  entitled 
to  maintain  suit  thereon,  and  the  same  shall  not  be  delayed  or  deferred  on 
account  of  such  infant  not  being  of  full  age  ";  for  an  infant  has  no  right  of  ac« 
tion  ait  to  lands  conveyed  by  him,  simply  on  the  ground  of  infancy,  until  the 
conveyance  has  been  disaffirmed,  and  it  cannot  lie  disaffirmed  until  the  infant 
has  arrived  at  majority:  Welch  v.  Bunce,  83  Ind.  382.  According  to  the  rule, 
the  deed  of  an  infant  will  not  be  held  to  be  di^saffirmed  by  his  subsequent  deed 
of  the  same  land  to  another  person,  where  there  is  no  evidence  that  he  was 
of  full  age  when  the  second  deed  was  executed,  and  the  presumption  tliat  ha 
was  still  an  infant  is  not  overcome  by  a  considerable  lapse  of  time  between 
the  couve^'ances:  Kiljore  v.  Joi'dan,  17  Tex.  o41;  and  in  an  action  to  cancel 
a  deed  executed  during  the  infancy  of  the  plaintifif,  he  should  show  affirm- 
atively that  he  has  attained  his  majority  before  the  commencement  of  the 
action;  there  can  be  no  implication  in  his  favor  as  to  his  age  from  the  fact 
that  he  has  commenced  an  action  in  his  own  name;  and  the  nature  of  the 
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relief  he  seeks  requires  him  to  show  that  he  was  a  minor  at  tbe  time  of  exe- 
cuting the  deed,  and  the  presumption  is,  that  such  condition  continues  until 
he  negatives  it:  Irvine  v.  Irvine,  5  Minn.  61.  If  the  deed  of  an  infant  be  held 
to  be  absolutely  void,  as  where  it  is  executed  without  consideration,  and 
therefore  necessarily  prejudicial  to  him  under  the  rule  of  Lord  Chief  Justice 
Eyre,  there  would  then  seem  to  be  no  objection  to  a  suit  during  his  infancy 
to  have  it  declared  void:  Swafford  v.  Ferguson,  3  Lea,  292;  31  Am.  Rep.  639. 
It  may  be  remarked  that  this  case  virtually  stands  alone  among  recent  cases  in 
its  persistent  adherence  to  a  criterion  long  since  exploded.  In  barker  v.  Wilson, 
4  llei^jk.  268,  it  was  held  that  where,  by  statute,  a  husband  has  an  interest 
in  the  real  estate  of  his  wife,  and  it  is  necessary  for  the  husband  and  wife  to 
unite  in  a  deed  of  her  real  estate,  if  the  husband  is  an  infant,  he  may,  on 
coming  of  age,  avoid  the  deed  entirely;  for  "the  husband  having  under- 
taken to  do  that  to  which  he  did  not  bind  himself,  and  to  defeat  which  he 
avails  himself  of  his  infancy,  thereby  destroying  his  consent  to  his  own  act^ 
his  exercise  of  the  grant  of  his  wife's  permission  to  sell,  wholly  disengaging 
himself  of  the  transaction,  leaves  the  conveyance  as  if  made  by  the  wife 
alone." 

In  regard  to  leases  made  by  infants,  two  of  the  judges  in  Slator  v.  Trim' 
ble,  14  Ir.  C.  L.  342,  were  of  the  opinion  that  the  infant  lessor  could  not,  by 
any  act  of  his  during  infancy,  absolutely  avoid  the  lease.  We  are  of  the 
belief,  however,  that  the  best  interests  and  welfare  of  the  infant  should  give 
him  this  right;  and  we  may  observe  that  he  has,  at  all  events,  the  right  to 
enter  and  take  the  profits  of  the  land  while  his  infancy  continues,  and  that 
such  an  act  virtually  ends  a  lease,  which  by  its  terms  would  expire  at  or 
before  be  attains  his  majority.  If  a  lease  be  made  to  an  infant,  we  have 
authority  that  it  may  be  repudiated  during  infancy:  Blake  v.  Concannon,  4  Ir. 
Rep.  C.  L.  323;  see  also  Ketsey's  Case,  Cro.  Jac.  320;  Flexner  v.  Dickerson,  72 
Ala.  318;  and  so  far  as  these  cases  maintain  this  proposition,  we  think  them 
unquestionably  sound.  It  needs  no  argument  to  show  that  it  may  be  highly 
advantageous  for  an  infant  lessee  to  avoid  the  lease  during  his  minority,  and 
escape  liability  for  rent;  and  wo  think  it  ought  not  to  be  questioned  that  a 
plea  of  infancy  is  good  in  an  action  for  rent  or  on  any  covenant  contained  in 
the  lease:  See  ante,  title  "Leases."  We  do  not  see  why  the  same  observa- 
tions should  not  apply  where  a  deed  of  conveyance  is  made  to  an  infant,  so 
that  he  could,  while  still  a  minor,  avoid  the  deed  and  recover  back  the  pur- 
chase price  paid,  or  defend  an  action  for  the  price,  if  it  has  not  been  paid. 

If  an  infant  mortgages  his  real  estate,  we  also  think  the  ruling  sound  that 
he  may  avoid  the  mortgage  during  his  minority,  at  least  by  pleading  his  in- 
fancy to  a  suit  to  foreclose:  Schneider  v,  Staihr,  20  Mo.  269.  "  As  in  this 
instance,"  says  the  court,  "the  effect  of  the  omission  of  the  wife  to  plead 
her  infancy  would  be  to  subject  her  estate  to  be  sold  under  execution,  by 
which  an  innocent  purchaser  might  be  injured,  and  as  the  proceeding  is  in 
the  nature  of  an  action  to  subject  her  estate  to  the  payment  of  a  debt,  from 
analogy  to  the  course  in  a  suit  on  a  contract  by  which  an  infant  is  jointly 
bound  with  others,  we  see  no  impropriety  in  permitting  her  to  pet  up  her 
infancy,  though  under  age,  in  avoidance  of  this  claim  against  her." 

Disaffirmance  of  Contracts  in  General  within  Reasonable  Tim» 
AVTER  Reaching  Full  Age.  —  While  it  is  thus  seen  that  certain  contracts 
of  an  infant  may  be  avoided  by  him  diiring  his  minority,  there  is  very  little 
difference  of  opinion  upon  tiie  proposition  that  it  is  never  imperative  that 
be  should  do  so.  The  right  to  disaffirm  a  contract  while  his  infancy  con- 
tinues is  simply  a  privilege  or  option  which  the  law  allows  him  to  exercis* 
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for  his  protection,  at  his  pleasure.  There  is  nothing  compulsory  about  it. 
To  hold  otherwise  would  be  to  say  that  he  might  ratify  liis  contracts  during 
bis  infancy;  and  to  say  that  he  might  so  ratify  his  contracts  would  l)e  to 
say  that  his  contracts  were  binding  upon  him.  We  know  of  no  authority 
to  the  contrary  except  the  cases  of  Kelly  v.  Coole,  5  Ir.  C.  L.  469,  and  Blake 
V.  Concaimon,  4  Ir.  Rep.  C.  L.  323,  which  hold  that  an  infant  lessee,  or  aa 
infant  who  acquires  an  estate  on  which  rent  has  been  reserved,  must  repu- 
diate before  the  rent  day  comes,  although  he  is  still  an  infant,  or  he  will  be 
liable  for  the  installment  of  rent;  and  we  think  the  cases  are  clearly  unsound: 
See  supra,  "Leases." 

After  an  infant  arrives  at  majority,  there  is  no  doubt  about  his  power  to 
repudiate  as  well  as  confirm  his  contracts  made  during  minority.  But  it  is 
a  question  involved  in  considerable  confusion  whether  any  or  all  of  an  in- 
fant's contracts  not  previously  avoided  must  be  disaflSrmed  by  him  within 
&  reasonable  or  any  particular  time  after  he  reaches  full  age;  or  in  other 
words,  whether  his  contracts  may  become  binding  upon  him  by  the  lapse  of 
time,  and  no  longer  subject  to  disaffirmance.  Much  of  this  confusion  has 
resulted  from  the  application,  or  rather  misapplication,  of  a  dictum  by  Dal- 
las, J.,  in  Holmea  v.  Blogg,  8  Taunt.  35,  39,  to  the  following  effect:  "I  agree 
that  in  every  instance  of  a  contract  voidable  only  by  an  infant  on  coming  of 
age,  the  infant  is  bound  to  give  notice  of  disaffirmance  of  such  contract  ia 
reasonable  time;  and  if  the  case  before  the  court  [the  case  of  a  lease  to  an 
infant]  were  that  simple  case,  I  should  be  disposed  to  hold  that  as  the  in- 
fant had  not  given  express  notice  of  disaffirmance  within  four  months,  he 
had  not  given  notice  of  disaffirmance  in  reasonable  time."  There  is 
certainly  a  distinction,  which  this  quotation  fails  to  make,  between  the  dif- 
ferent contracts  which  an  infant  may  enter  into  with  respect  to  his  obliga- 
tion to  disaffirm  within  a  reasonable  time  after  he  comes  of  age:  See  the 
classification  made  by  Shepley,  J.,  in  Boody  v.  McKenney,  23  Me.  517,  523- 
626.  And  sometimes  the  distinction  is  said  to  be  between  his  executory  and 
his  executed  contracts.  Thus,  to  illustrate  the  use  of  these  terms,  it  is  as- 
serted that  where  the  contract  of  an  infant  is  executory,  the  infant  must,  to 
render  him  liable  thereon,  on  arriving  at  full  age,  expressly  ratify  it;  but 
where  the  act  is  executed,  the  infant  must,  on  attaining  full  age,  do  some 
act  to  disaffirm  the  contract:  Law  v.  Long,  41  Ind.  586,  596;  Scranton  v. 
Stewart,  52  Ind.  68,  92;  and  see  State  ex  reL  Petty  v.  Rowmeau,  94  N.  C.  355, 
361.  "  In  other  words,"  says  Buskirk,  J.,  in  the  first  of  these  cases,  "  where 
the  contract  is  executory,  there  must  be  an  affirmance,  to  render  the  contract 
valid;  and  where  it  is  executed,  there  must  be  a  disaffirmance,  to  avoid  the 
operation  of  the  deed."  What,  we  may  stop  to  inquire,  does  the  court  mean 
by  an  *'  executory  "  contract?  One  that  is  promissory  on  both  sides,  or  on  the 
side  of  the  infant,  or  of  the  other  contracting  party,  or  any  or  all  of  these? 
And  what  does  it  mean  by  an  "  executed  "  contract?  It  is  very  evident  that 
such  a  rule  is  worse  than  useless  because  of  its  inaccurate  use  of  legal  lan- 
guage; and  besides,  it  will  be  shown  that  giving  the  expressions  any  of  the 
meanings  suggested,  the  rule  is  not  correct.  Another  good  illustration  of 
the  careless  use  of  words  in  this  regard  may  be  found  in  Beardtley  v.  Hotdi' 
laas,  96  N.  Y.  201,  211,  where  it  is  said:  "  As  to  contracts  purely  executory. 
It  must  be  shown  that  the  infant  ratified  them  after  he  became  of  age,  be- 
fore they  can  be  enforced  against  Irim.  As  to  contracts  executed,  such  as 
deeds  of  land  or  conveyances  of  personal  property,  they  will  generally  be 
deemed  ratified,  and  will  thus  become  just  as  valid  and  effectual  as  the  con- 
tracts of  an  adult,  unless  they  be  disaffirmed  by  the  infant  before  he  arrives 
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at  age,  or  within  a  reasonable  time  thereafter."    We  will  now  consider  th« 
■pecific  rules  which  have  been  established. 

A  purchase  of  personal  property  by  an  infant  must  be  disaffirmed  by  him 
within  a  reasonable  time  after  he  reaches  hia  majority,  if  be  continues  to  bold 
the  property,  or  the  right  of  disaffirmance  will  be  lost.  Or  to  state  the  prop- 
osition  in  another  form,  the  retention  of  personal  property  purchased  dur- 
ing infancy  by  the  infant,  for  an  unreasonable  time  after  coming  of  age, 
without  any  act  of  disaffirmance,  amounts  to  a  ratification  of  the  contract. 
This  is  particularly  true  if  the  infant  uses  the  property,  or  exercises  other 
acts  of  ownership  over  it.  The  retention  of  the  property  for  an  unreasonabla 
time  after  attaining  full  age  ia  of  itself  inconsistent  with  any  other  idea  than 
that  of  ownership,  and  hence  of  ratification:  See  Boyden  v.  Boyden,  9  Met. 
619;  Delano  v.  Blake,  11  Wend.  85;  25  Am.  Dec.  617;  Alexander  v.  Hei-iot^ 
Bail.  Eq.  223;  Thomasson  v.  Boyd,  13  Ala.  419;  Aldrich  v.  Grimes,  10  N.  H. 
194;  McKamy  v.  Cooper,  81  Ga.  679;  Georgia  Code  (1882),  sec.  2731.  And 
the  evidence  of  ratification  may  be  rendered  still  stronger  by  declarations,  a 
sale  of  the  property,  and  the  like:  See  ChexMre  v.  Barrett,  4  McCord,  241; 
17  Am.  Dec.  735;  Eulxinks  v.  Petik,  2  Bail.  L.  497;  Lawson  v.  Lovejoy,  8  Me. 
405;  23  Am.  Dec.  526;  Boody  v.  McKenney,  23  Me.  517,  525;  WilUama  ▼. 
Brown,  34  Me.  594;  Deason  v.  Boyd,  1  Dana,  115;  Robinscm  v.  HosJdns,  14 
Bush,  393;  Shropshire  v.  Burns,  46  Ala.  108;  Alinock  v.  Sliortridge,  21  Mich. 
304;  compare  Aldrich  v.  Orimes,  10  N.  H.  194,  198;  Counts  v.  Bates,  Harp.  L. 
464.  An  infant's  contract  of  subscription  for  shares  in  a  corporation  must 
likewise  be  repudiated  by  him  within  a  reasonable  time  after  coming  of  age, 
or  he  will  be  bound  by  it:  Cork  etc  R'y  v.  Cazenove,  10  Q.  B.  935;  Leeda  etc 
B'y  V.  Fearnley,  4  Ex.  26;  NorikwesUrn  Ky  v.  McMicJiael,  5  Ex.  114;  Dui/. 
lin  etc.  R'y  v.  Black,  8  Ex.  181. 

If  a  minor  purchases  and  takes  a  conveyance  of  real  property,  or  makes 
an  exchange  of  lands,  or  enters  into  an  agreement  to  purchase  lands,  and 
goes  into  possession,  he  must,  for  like  reasons,  elect  to  disaffirm  within  a 
reasonable  time  after  attaining  full  age,  or  he  will  be  held  to  have  ratified  the 
transaction  by  his  acquiescence.  See  Cecil  v.  Comes  Salisbui-y,  2  Veru.  225; 
Roberts  v.  Wig;/in,  1  N.  H.  73,  75;  8  Am.  Dec.  38,  40;  Boody  v.  McKenney, 
23  Me.  517,  524:  Baker  v.  Kennett,  54  Mo.  82;  Henry  v.  Root,  33  N.  Y. 
526;  WaUh  v.  Powers,  43  N.  Y.  23,  26;  3  Am.  Rep.  654,  655;  Callis  v.  Day, 
38  Wis.  643;  Hook  v.  Donaldson,  9  Lea,  56;  Ellis  v.  Alford,  64  Miss.  8; 
and  see  Evelyn  v.  Chichester,  3  Burr.  1717;  Armjield  v.  Tate,  7  Ired.  L.  258; 
Middleton  v.  Hoge,  5  Bush,  478;  Georgia  Code  (1882),  sec.  2731;  compare 
Benham  v.  BltJiop,  9  Conn.  330;  23  Am.  Dec.  358.  The  same  is  true  re- 
ispecting  a  settlement  of  boundaries:  See  Brown  v.  Caldwell,  10  Serg.  &  R. 
114;  13  Am.  Pec.  660;  George  v.  Thomas,  16  Tex.  74;  67  Am.  Dec.  612. 
And  if  an  infant  takes  a  lease,  he  must  also  disaffirm  within  a  reasouabla 
time  after  reaching  majority;  and  we  should  say,  at  all  events,  before  rent 
day  came:  See  Boody  v.  McKenney,  23  Me.  517,  524;  Baxter  v.  Bush,  29  Vt. 
465;  70  Am.  Dec.  429;  McClure  v.  McClure,  74  Ind.  108;  Mahon  v.  O'Farrell, 
10  Ir.  L.  R.  527  (the  case  of  an  infant  assignee);  and  see  Kelsey's  Case,  Cro. 
Jac.  320;  but  compare  Kelly  v.  Coote,  5  Ir.  C.  L.  469;  Blake  v.  Conaumon, 
4  Ir.  Rep.  C  L.  323,  discussed  ante,  "Leases."  In  addition  to  a  retention  of 
the  property,  and  a  failure  to  disaffirm  within  a  reasonable  time  after  com- 
ing of  age,  the  case  may  show  a  ratification  by  the  infant's  use  of  the  prop- 
erty, or  otherwise  treating  it  as  his  own,  or  a  ratification  by  a  sale  and 
conveyauce  of  the  property:  See  post,  "Ratification  by  Sale  or  Conveyaucd 
of  Property  Purchased." 
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But,  on  the  other  hand,  the  mere  retention  by  a  miuor,  after  coming  of  age, 
of  either  real  or  peraonal  property  purchased  by  him  during  his  infancy,  may 
Im  under  such  circumstances  as  not  to  indicate  an  intention  to  ratify  the  con- 
tract, as  where  he  endeavors  to  rescind,  or  holds  the  property  by  virtue  of  a 
contract  with  some  third  person:  See  House  v.  Alexander,  105  Ind.  109;  55 
Am.  Rep.  189,  191;  Baher  v.  KenneU,  64  Mo.  82;  Scott  v.  Scott,  29  S.  C.  414; 
Tlung  V.  Libhey,  16  Me.  55;  Smith  v.  Kelley,  13  Met.  309;  Todd  ▼.  Clnjrp,  118 
Mass.  495;  Tobey  v.  Wood,  123  Mass.  88;  25  Am.  Rep.  27;  and  see  Dana  v. 
SUarna,  3  Gush.  372,  375;  Flexner  v.  Dickerson,  72  Ala.  318;  McCarty  v.  Car- 
ter, 49  111.  53;  95  Am.  Dec.  572.  These  cases  will  be  found  discussed,  post, 
under  the  title  "Ratification  by  Retention  of  Property  Purchased." 

The  retention  of  the  considerat'on  by  the  infant,  for  an  unreasonable  time 
after  coming  of  age,  without  any  expression  of  dissent,  it  is  thus  seen,  ratifies 
the  contract.  It  may  be  that  this  is  what  some  of  the  cases  call  an  "  exe- 
cuted"  contract,  which  requires  a  disaffirmance.  What  is  a  reasonable  time, 
we  should  say,  depends  upon  the  circumstances  of  each  case,  and  is,  perhaps, 
a  mixed  question  of  fact  and  of  law.  If  the  infant  has  never  received  any  con- 
sideration from  the  other  contracting  party,  that  is,  if  the  contract  is  executory 
on  both  sides,  or  on  the  side  of  the  opposite  party,  or  if  he  has  received  the 
consideration,  but  has  spent,  wasted,  or  in  any  disposed  of  it  during  his  minor- 
ity, so  that  it  no  longer  remains  in  bis  hands  on  attaining  full  age,  the  reason 
which  requires  him  to  disaffirm  the  contract  within  a  reasonable  time  after 
coming  of  age,  in  order  to  avoid  being  bound,  does  not  exist.  It  has  therefore 
been  held  that  an  infant  need  not  disaffirm  his  note,  or  a  note  and  mortgage 
of  his  property,  or  any  contract  to  pay  money,  after  coming  of  age,  in  order  to 
escape  a  ratification  by  inaction,  to  which,  however,  must  be  added  the  qualifi- 
cation, provided  he  does  not  retain  the  specific  consideration:  Bwaell  v.  Beri' 
tuU.  2  Cal.  101;  Magee  v.  Welsh,  18  Cal.  155;  New  /famfy^hire  Mut.  F.  Im.  Co. 
V.  A'o//c«,  32  N.  H.  345;  Baker  v.  Stone,  136  Mass.  405;  Tyler  v.  Estate  of  Gal- 
lop, 68  Mich.  185;  13  Am.  St.  Rep.  336;  and  see  Crabtree  v.  May,  1  B.  Mon. 
289.  The  same  is  true  where  he  has  sold  or  assigned  his  personal  property: 
Boody  V.  McKenncy,  23  Me.  517,  525;  Vauyhan  v.  Parr,  20  Ark.  600;  contra, 
Hastings  v.  Dollarhide,  24  Cal.  195;  Summers  v.  Wilson,  2  Cold.  469;  or 
where  he  executes  a  chattel  mortgage  thereon:  Hill  v.  Nelms,  86  Ala.  442; 
although  acquiescence  in  the  sale,  assignment,  or  mortgage  of  property  which 
has  been  delivered,  if  continued  sufficiently  long,  might  prevent  his  regaining 
the  property,  by  virtue  of  the  statute  of  limitations:  See  Hill  v,  Nelms,  86 
Ala.  442;  and  perhaps  his  laches  in  avoiding  the  contract  might  result  in  a 
denial  of  equitable  relief  against  it;  certainly  if  continued  for  such  a  length 
of  time  as  would  bar  an  action  for  the  recovery  of  the  property:  See  Merri- 
weather's  Adm'r  v.  Herran,  8  B.  Mon.  162.  The  contrary  decisions  of  Has- 
tings V.  Dollarldde,  24  Cal.  195,  and  Summers  v.  Wilson,  2  Cold.  469,'  cannot 
be  supported  either  by  principle  or  by  authority. 

In  Iowa,  it  is  provided  by  section  2238  of  the  code  that  "a  minor  is  bound 
not  only  by  contracts  for  necessaries,  but  also  by  his  otner  contracts,  unless 
he  disaffirms  theai  within  a  reasonable  time  after  he  attains  his  majority." 
Unless,  therefore,  any  contract  whatever  is  disaffirmed  within  such  reason- 
able time,  it.  becomes  binding,  under  this  statute,  both  at  law  and  in  equity: 
Stticker  v.  Yoder,  33  Iowa,  177.  What  is  a  reasonable  time  within  which  the 
minor  must  disaffirm  depends  upon  the  circumstances  of  each  case:  Jenkins 
V.  Jenkins,  12  Iowa,  195;  Stout  v.  Mernll,  35  Iowa,  47;  Ore^n  v.  Wilding,  59 
Iowa,  679;  44  Am.  Rep.  69d.     A  disaffirmance  on  the  eighteenth  day  after 
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attaining  majority  was  held  to  be  within  a  reasonable  time,  in  JenJtins  v.  Jen- 
ttna,  12  Iowa,  195;  and  the  same  was  held  where  the  disaffirmance  was  on 
the  thirty-second  day:  Leacox  v.  Oriffith,  76  Iowa,  89,  95;  but,  on  the  other 
Hand,  a  delay  of  two  years  was  held  to  be  unreasonable,  in  Wright  v.  OeV' 
main,  21  Iowa,  585;  so  with  a  delay  of  four  months:  Stout  v.  Merrill,  35  Iowa, 
47;  and  of  thirteen  years:  Weaver  v.  Cai-penter,  42  Iowa,  343;  of  six  months: 
Jones  V.  Jones,  46  Iowa,  466;  Hoover  v.  Kinaey  Plough  Co.,  65  Iowa,  668;  and 
of  three  years  and  eight  months:  Oreen  v.  Wilding,  69  Iowa,  679;  44  Am. 
Rep.  696. 

DiSAFFIRHANCK  OF  DeKDS  WTTBIS  RbASONABLB  TiMB  AITER  RkACHINQ  FxTLL 

AoK.  —  There  has  been  more  dispute  on  the  question  whether  an  infant  must 
disaffirm  his  deeds  of  conveyance  of  his  lands  within  a  reasonable  time  after 
reaching  full  age  than  concerning  the  disaffirmance  of  his  other  contracts. 
According  to  one  line  of  cases,  he  is  required  to  avoid  a  deed  of  his  lands 
within  a  reasonable  time  after  attaining  his  majority,  or  he  will  be  bound  by 
his  acquiescence:  Hastings  v.  Dollar/iide,  24  Cal.  195;  Kline  v.  Beehe,  6  Conn. 
494,  506;  Wallace^s  Lessee  v.  Lewis,  4  Harr.  (Del.)  75;  Nathans  v.  Arkioright, 
66  Ga.  179;  Cole  v.  Pennoyer,  14  111.  158;  Blankenship  v.  Stout,  25  111.  132; 
Illinois  Land  and  Loan  Co.  v,  Bonner,  75  111.  315,  322;  Keil  v.  Healey,  84  111. 
104;  25  Am.  Rep.  434;  Tunison  v.  Chamblin,  88  111.  378;  Scranton  v. 
Stewart,  52  Ind.  68;  Long  v.  Williams,  14t  Ind.  115;  Wiley  v.  Wilson,  77  Ind. 
596;  Stringer  V.  Northveestem  Hut.  L.  Ins.  Co.,  82  Ind.  100;  Sims  v.  Bardoner, 
86  Ind.  87;  44  Am.  Rep  263;  Bichardson  v.  Pate,  93  Ind.  423;  47  Am.  Rep. 
374;  Ooodnow  v.  Empire  Lumber  Co.,  31  Minn.  468;  47  Am.  Rep.  798;  O'Brien 
r.  Gaslin,  20  Neb.  347;  Ward  v.  Laverty,  19  Neb.  429;  ScoU  v.  Buchanan,  11 
Humph.  468;  Matlierson  v.  Davis,  2  Cold.  443,  451;  Bingham  v.  Barley,  55 
Tex.  281;  40  Am.  Rep.  801;  Ferguson  v.  Houston  etc.  B"y,  73  Tex.  344;  Askey 
V.  Williams,  74  Tex.  294;  Bigelow  v.  Kinney,  3  Vt.  353;  21  Am.  Dec.  589; 
Richardson  v.  BoriglU,  9  Vt.  368;  and  see  Doe  exdem.  Moore  v.  Abernathy,  7 
Blackf.  442.  This  is  the  rule  in  Iowa,  by  virtue  of  statute:  See  section  2238 
of  the  code,  and  the  cases  cited  under  the  last  preceiling  head,  particularly 
Jenkins  v.  Jenkins,  12  Iowa,  195;  Wriglit  v.  Oermain,  21  Iowa,  585;  StoiU  v. 
Merrill,  35  Iowa,  47;  Weaver  v.  Carpenter,  42  Iowa,  343;  Cfreen  v.  Wilding, 
69  Iowa,  679;  44  Am.  Rep.  696.  Of  course,  under  this  view,  lapse  of  time, 
taken  in  connection  with  other  circumstances,  as  where  the  infant  grantor, 
after  reaching  full  age,  retains  the  consideration,  sees  the  land  being  im- 
proved by  those  who  claim  under  his  deed,  and  the  like,  will  preclude  him 
from  thereafter  disaffirming  his  deed,  or  in  other  words,  will  amount  to  a 
confirmation:  Kline  v.  Beehe,  6  Conn.  494;  Wallace's  Lessee  v.  Lewis,  4  Harr. 
(Del.)  75;  Wheaton  v.  East,  5  Yerg.  41;  26  Am.  Dec.  251;  Hartmanv.  Ken- 
dall, 4  Ind.  403,  404;  Ihley  v.  Padgett,  27  S.  C.  300;  Ferguson  v.  Houston  etc 
B'y,  73  Tex.  344;  compare  Doe  ex  dem.  Moore  v.  Abemat/iy,  7  Blackf.  442; 
Sims  V.  Bardoner,  86  Ind.  87;  44  Am.  Rep.  263;  Richardson  v.  Pate,  93  Ind. 
423,  4-8;  Buchanan  v.  Hubbard,  96  Ind.  1.  In  Ihicy  v.  Padgett,  27  S.  C. 
300,  it  was  held  that  where  an  infant  joined  in  the  execution  of  a  deed  of  a 
tract  of  land  in  which  he  held  an  interest  in  remainder,  and  the  proceeds  of 
the  sale  were  in  part  invested  in  another  tract,  the  title  to  which  was  partly 
taken  in  his  name,  and  where  he,  after  attaining  his  majority,  lived  on  tne 
laud  so  purchased,  and  mortgaged  his  interest  therein,  and  made  no  com- 
plaint for  over  fourteen  j-ears,  and  until  the  death  of  the  life  tenant,  his  deed 
was  thereby  confirmed.  The  court  said:  "It  was  very  properly  conceded  in 
the  argument  that  acquiescence  for  such  a  period  of  time  would  have  been 
amply  sufficient  to  make  out  a  case  of  implied  confirmation  if   there  had 
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been  no  insuperable  obstacle  in  the  way  of  his  avoiding  the  deed  during  th© 
life  of  his  mother  ";  yet  it  was  held  that  the  infant  might  have  instituted  ao 
action  to  avoid  the  deed  of  his  interest  in  remainder  as  soon  as  he  at- 
tained  his  majority,  notwithstanding  be  had  no  right  to  the  possession  of 
such  interest  until  the  death  of  the  life  tenant,  and  hence  there  was  no  sucb 
obstacle. 

What  is  a  reasonable  time,  tinder  this  view,  depends  upon  the  oircum* 
stances  of  the  case,  and,  at  all  events,  cannot  exceed  the  period  prescribed 
by  the  statute  of  limitations  within  which  an  action  must  be  brought  .to  re« 
cover  the  land.  •*  What  constitutes  the  reasonable  time,"  says  Morris,  C, 
in  Sims  v.  Bardoner,  86  Ind.  87,  91,  44  Am.  Rep.  263,  266,  "  within  which  a 
person  who  has  executed  a  deed  during  his  infancy  shall  disaffirm  it  depends 
upon  the  particular  circumstances  of  each  case.  The  right  must  be  exercised 
before  the  statute  of  limitations  has  become  a  bar  to  an  action  to  recover  the 
land  conveyed,  and  it  may  be,  under  the  circumstances  of  the  particular 
case,  that  it  should  be  exercised  within  a  shorter  period."  Again,  says 
Quinan,  C,  in  Bingham  v.  Barley,  55  Tex.  281,  288,  40  Am.  Rep.  801?  805, 
"  What  is  a  reasonable  time  is  such  a  period  as,  in  view  of  the  attending 
facts,  would  rebut  any  presumption  of  an  intended  disaffirmance.  The  si- 
lence or  non-claim  of  the  minor  for  a  considerable  length  of  time,  though  less 
than  the  period  of  limitation  for  the  recovery  of  lands,  may  as  effectually 
prove  his  affirmance  or  ratification,  in  connection  with  the  circumstancea 
of  the  case,  as  his  express  acts  or  declarations  to  that  effect." 

In  Illinois,  a  statute  provides  that  a  person  who  continues  in  the  actual 
possession  of  lands  or  tenements  under  claim  and  color  of  title,  made  ia 
good  faith,  for  seven  years,  paying  the  taxes  thereon,  shall  be  the  legal 
owner  thereof,  provided  that  when  an  adverse  title  shall  be  held  by  an  in- 
fant, he  shall  commence  an  action  to  recover  such  lands  or  tenements  within 
three  years  after  the  disability  shall  cease  to  exist.  Under  this  statute  it  is 
held  that  the  limit  of  reasonable  time  within  which  an  infant  must  disaffirm 
his  deed  after  reaching  majority  is  three  years:  Cole  v.  Pennoyer,  14  III. 
158;  Blanken^hip  v.  Stout,  25  III.  132;  Illinois  Land  and  Loan  Co.  v.  Bonner, 
75  111.  315,  322;  Kcil  v.  Healey,  84  III.  104;  25  Am.  Rep.  434;  Tmison  v. 
Chamhlin,  88  111.  378;  and  it  is  held  that  the  heirs  of  the  infant  grantor  are 
to  disaffirm  within  the  same  time  that  the  infant  might  himself,  if  living: 
Illinois  Land  and  Loan  Co.  v.  Bonner,  75  III.  315. 

It  is  sometimes  held  that  the  question  as  to  what  is  a  reasonable  time  is 
one  of  fact  for  the  jury:  Wiley  v.  Wilson,  77  Ind.  596;  Stringer  v.  Northwest' 
em  Mut.  L.  Ins.  Co.,  82  Ind.  100;  ScoU  v.  Buchanan,  11  Humph.  468;  but 
perhaps  the  better  view  is,  that  the  question  may  be  either  for  the  court  or 
for  the  jury:  Goodnow  v.  Empire  Lumber  Co.,  31  Minn.  468,  472;  47  Am. 
Rep.  798,  801;  compare  O'Brien  v.  Gaslin,  20  Neb.  347;  Ward  v.  Laverty, 
19  Neb.  429;  and  see  the  Iowa  cases  cited  under  the  last  preceding  head.  It 
is  held  in  Iowa  that  an  unreasonable  delay  is  not  excused  by  the  fact  that  tha 
infant  was  fraudulently  induced  to  execute  the  deed  under  the  belief  that  she 
was  simply  executing  an  instrument  authorizing  the  sale  of  the  land,  and 
that  she  proceeded  to  disaffirm  the  deed  as  soon  as  she  was  informed  of  its 
existence,  oiie  being  chargeable  with  negligence  in  making  no  effort  to  inform 
herself:  Weaver  v.  Cai-penter,  42  Iowa,  343;  nor  by  the  fact  that  the  infant 
grantor  was  informed  by  persons,  not  qualified  to  give  legal  advice,  that  she 
could  not  disaffirm  until  her  infant  brother,  who  united  with  her  in  the  deed, 
became  of  age:  Green  v.  Wilding,  59  Iowa,  679;  44  Am.  Rep.  696.  And  it 
is  held  in  Illinois  that  mere  forgetf uluess  of  having  made  a  deed,  for  twelvo 
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years  after  attaining  majority,  furnished  no  excuse  for  the  delay  in  disaffirm- 
ing the  deed  made  during  minority:  Tunison  v.  Chamblin,  88  111.  378;  and 
that  the  marriage  of  an  infant  shortly  after  majority  did  not  extend  the  time 
for  avoiding  her  deed:  Keil  v.  Healey,  84  111.  104;  25  Am.  Rep.  434.  And 
in  Long  v.  Williams,  74  Ind.  115,  it  was  held  that  the  possession  of  real  estate 
by  a  widow,  under  right  of  dower,  was  no  excuse  for  the  failure  of  a  minor 
faeir,  to  whom  the  fee  belonged,  to  disaffirm  a  deed  made  thereof  within  a 
reasonable  time  after  arriving  at  full  age. 

According  to  another  line  of  cases,  the  mere  silent  acquiescence  of  an  infant 
grantor,  after  coming  of  age,  for  any  period  of  time  less' than  that  prescribed 
by  the  statute  of  limitations  for  a  recovery  of  the  land  in  the  adverse  pos- 
session of  another,  will  not  bar  his  right  to  avoid  his  deed,  and  consequently 
will  not  amount  to  a  ratification:  Tucker  v.  Moreland,  10  Pet  59,  76;  1  Am. 
Lead.  Cas.  '224,  *233;  Ii-vim  v.  Irvine,  9  Wall.  617;  Sims  v.  Everhardt.  102 
U.  S.  300;  Welb  v.  Seixas,  24  Fed.  Rep.  82;  Eureka  Company  v.  Edwards, 
71  Ala.  248;  McCarthy  v.  Nicrosi,  72  Ala.  332;  47  Am.  Rep.  418,  420; 
Kotintz  V.  Davis,  34  Ark.  590;  Stull  v.  Harris,  51  Ark.  294;  Hoffert  v.  Miller, 
86  Ky.  572;  Boody  v.  McKenney,  23  Me.  517,  523;  Davis  v.  Dudley,  70  Me. 
236;  35  Am.  Rep.  318;  Prout  v.  Wiley,  28  Mich.  164;  Wallace  v.  Latham, 
62  Miss.  291;  Allen  v.  Poole,  54  Miss.  323,  330;  Peterson  v.  Laik,  24  Mo. 
641,  544;  69  Am.  Dec.  441;  Huth  v.  Carondelet  Marine  R'y  etc.  Co.,  56  Mo. 
202;  Tliomas  v.  Pullis,  56  Mo.  211,  219;  Jackson  ex  dem,  Wallace  v.  Cai-penter, 
11  Johns.  539;  Vowhiesv.  Voorhies,  24  Barb.  150,  153;  Green  v.  Oreen,  69  N.  Y. 
653;  25  Am.  Rep.  233;  Den  ex  dem.  Hoyle  v.  Slowe,  2  Dev.  &  B,  320,  327; 
Drakes  Lessee  v.  Ramsay,  5  Ohio,  251;  Hughes  v.  Watson,  10  Ohio,  127,  134; 
Cresinger  v.  Welch's  Lessee,  15  Ohio,  156;  45  Am.  Dec.  565;  Urban  v.  Grimes, 
2  Grant  Cas.  96;  Birch  v.  Linton,  78  Va.  584;  49  Am.  Rep.  381;  Gillespie  v. 
Bailey,  12  W.  Va.  70;  29  Am.  Rep.  445;  and  see  and  compare  Schajfer  v. 
Lavretta,  57  Ala.  14;  Bozeman  v.  Broioning,  31  Ark.  364;  Bagley  v.  Fletcher, 
44  Ark.  153;  Petty  v.  Roberts,  7  Bush,  410;  Brantley  v.  Wolf,  60  Miss.  420j 
Jones  V.  Butler,  30  Barb.  641;  Wilson  v.  Branch,  77  Va.  65,  71,  72;  46  Am. 
Rep.  709,  712,  713.  Although  it  is  conceded  that  lapse  of  time,  taken  iu 
connection  with  other  circumstances,  as  retention  of  the  consideration  by 
the  grantor  after  coming  of  age,  standing  by  and  seeing  improvements  made 
upon  the  land,  and  the  like,  may  amount  to  a  ratification  or  estop  the  gran- 
tor from  avoidinj;  the  deed:  Irvine  v.  Irvine,  9  Wall.  617,  627;  Davis  v.  Dud- 
iey,  70  Me.  236;  35  Am.  Rep.  318;  Prout  v.  Wiley,  28  Mich.  164;  Wallace  v. 
Latham,  52  Miss. "291;  Allen  v.  Poole,  54  Miss.  323,  330;  Thomas  v.  Pullis, 
66  Mo.  211,  '219;  Drake's  Lessee  v.  Ramsay,  5  Ohio,  251,  254;  Crefinger  v. 
Welch's  Lessee,  15  Ohio,  156;  45  Am.  Dec.  565;  Birc/i  v.  Linton,  78  Va.  584; 
49  Am.  Rep.  381;  Gillespie  v.  Bailey,  12  W.  Va.  70;  29  Am.  Rep.  445;  com- 
pare Youse  V.  Norcoms,  12  Mo.  549,  563;  51  Am.  Dec.  175.  Under  this 
principal  rule  it  will  be  observed  that  the  mere  lapse  of  time  raises  a  ques- 
tion, not  of  ratification,  but  of  the  statute  of  limitations.  It  follows,  then, 
that  although  a  time  exceeding  the  statutory  period  has  expired  since  th« 
infant  grantor  became  of  age,  yet  if  possession  be  not  held  under  the  deed 
for  a  sufficient  length  of  time  to  constitute  a  bar,  no  obstacle  exists,  in  the 
absence  of  acts  or  conduct  on  the  part  of  the  grantor  creating  an  affirmance 
or  estoppel,  to  his  disregarding  his  deed  and  asserting  a  claim  to  the  land: 
Oillespie  v.  Bailey,  12  W.  Va".  70;  29  Am.  Rep.  445. 

The  reasons  of  these  two  opposing  rules  as  to  the  effect  of  a  lapse  of  time 
After  the  infant  becomes  of  age  remain  to  be  examined.  Croncerning  the 
first  rule,  which  seems  to  be  founded  upon  the  dictum  of  Dallas,  J.,  in  Holmes 
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V.  Btogg,  8  Taunt.  35,  quoted  under  the  preceding  head,  it  is  said  by  Chief 
Justice  Prentiss,  in  Bijelow  v.  Kinney,  3  Vt.  353,  359,  21  Am.  Dec.  689,  592: 
"A  deed  executed  and  delivered  by  an  infant,  conveying  land,  remains  good 
and  valid  until  it  ia  avoided  by  him;  and  as  he  alone  has  the  power  of  avoid- 
ing the  deed  and  rescinding  the  contract,  he  is  bound,  in  reason  and  justice, 
after  he  comes  of  age,  and  is  competent  to  exercise  a  discretion  upon  the 
subject,  to  make  his  election,  and  give  notice  of  his  intention.  He  ought 
not  to  be  allowed  to  leave  the  grantee,  upon  whom  the  contract  is  binding, 
in  a  state  of  suspense  and  uncertainty;  and  unless  he  makes  known  his  de- 
termination  in  a  reasonable  time,  it  is  just  that  the  contract  should  become 
absolute  against  him";  and  again,  by  Gilfillan,  C.  J.,  in  Goodnow  v.  Empire 
Lumber  Co.,  31  Minn.  468,  471,  47  Am.  Rep.  798,  801:  "  The  right  of  a 
minor  to  disaffirm,  on  coming  of  age,  like  the  right  to  disaffirm  in  any  other 
case,  should  be  exercised  with  some  regard  to  the  rights  of  others,  —  with 
as  much  regard  to  those  rights  as  is  fairly  consistent  with  due  pro- 
tection to  the  interests  of  the  minor.  In  every  other  case  of  a  right  to  dis- 
affirm, the  party  holding  it  is  required,  out  of  regard  to  the  rights  of  thosa 
who  may  be  affected  by  its  exercise,  to  act  upon  it  within  a  reasonable  time. 
There  is  no  reason  for  allowing  greater  latitude  where  the  right  exists  be- 
cause of  infancy  at  the  time  of  making  the  contract.  A  reasonable  time 
after  majority  within  which  to  act  is  all  that  is  essential  to  the  infant's  pro- 
tection. " 

We  may  observe  that  this  reasoning  applies  as  well  to  any  other  contract 
which  an  infant  may  make  as  it  does  to  his  deed  of  conveyance;  and  there" 
fore  it  would  require,  if  logically  followed  out,  that  an  infant,  after  coming 
of  age,  should  repudiate,  within  a  reasonable  time,  a  sale  or  assignment  ot 
personal  property,  and  even  a  promissory  note,  made  by  him  during  his  in- 
fancy. This,  however,  is  not  the  case.  And  the  only  sound  reason  why  an 
infant  is  required  to  disaffirm  his  contract  in  any  case  within  a  reasonable 
time  after  arriving  at  full  age  is,  that  a  ratification  by  the  retention  of  the 
consideration  may  be  inferred  against  him.  No  such  inference  can  ordina- 
rily be  drawn  where  he  sells  and  conveys  his  property,  receiving,  as  he  would 
usually  do,  a  return  in  money.  When  it  is  said  that  the  grantee  should  not 
be  left  in  a  state  of  suspense  and  uncertainty  as  to  whether  the  grantor  will 
avoid  the  deed  or  not,  it  may  be  replied  that  the  grantee  should  not  have 
dealt  with  an  infant.  We  think  that  this  line  of  cases  does  not  give  suffi- 
cient weight  to  the  fact  that  although  the  infant's  deed  is  good  until  avoided, 
it  is  nevertheless  subject  to  an  infirmity  which,  outside  of  the  statute  of  lim- 
itations, only  a  ratification  or  an  estoppel  can  cure;  and  it  caimot  be  claimed 
that  mere  silence  or  acquiescence  will  amount  to  either.  Furthermore,  Chief 
Justice  GilHllan  is  not  quite  correct  when  he  says  that  in  every  other  case 
of  a  right  to  disaffirm,  the  party  holding  the  right  is  required  to  disaffirm 
within  a  reasonable  time.  The  case  of  a  person  non  compos  stands  on  the 
some  footing  as  the  case  of  an  infant;  and  a  personal  disability  of  this  sort  ia 
entirely  different  from  an  infirmity,  such  as  fraud,  in  the  contract  merely. 
We  think,  therefore,  that  the  second  rule  is  supported  by  the  better  reason, 
as  it  certainly  is  by  the  weight  of  authority.  It  ia  not,  however,  to  be  sus- 
tained, as  suggested  in  some  of  the  cases,  for  example,  Boody  v.  McKenney,  23 
Me.  517,  523,  because  the  grantor,  by  his  silent  acquiescence,  "occasions  no 
injury  to  other  persons,  and  secures  no  benefits  or  new  rights  to  himself";  for 
his  failure  to  disaffirm  may,  and  perhaps  often  will,  operate  as  an  injury,  but 
because  mere  acquiescence  does  not  amount  to  either  an  affirmance  or  an 
•stoppeL 
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There  is,  of  conrse,  in  any  view,  as  already  seen,  a  distinction,  as  to  dig- 
affirmance,  between  the  case  where  an  infant  conveys  his  lands,  and  where 
lands  are  conveyed  to  him;  and  to  say,  as  was  said  in  Hastings  v.  DoUarkule, 
24  Cal.  195,  216,  that  "on  principle,  we  can  see  no  distinction  between  the 
case  of  an  infant  grantor  and  the  case  of  an  infant  grantee  justifying  a  dis- 
tinction between  them.  If  the  infant,  on  attaining  majority,  is  bound  by 
the  rule  of  diligence  in  the  one  relation,  then  he  must  be  in  the  other,"  —  is 
to  confess  one's  self  as  being  unable  to  appreciate  clear  and  sound  legal  dif- 
frences:  See  supra,  the  preceding  title. 

Disaffirmance  of  Dkeus  of  Infant  Femes  Covert  after  Reaching 
Full  Age.  —  The  question  just  considered  of  the  obligation  of  a  grantor  to 
disaffirm  a  deed  of  conveyance  executed  during  infancy  within  a  reasonable 
time  after  reaching  full  age,  may  be  complicated  by  the  fact  that  the  grantor 
is  laboring  under  the  disability  of  coverture  as  well  as  that  of  infancy.  It  is 
the  settled  rule,  wherever  coverture  at  the  time  a  cause  of  action  accrues  is 
a  disability,  so  that  the  feme  covert  is  not  required  to  sue,  although  she  may 
be  permitted  to  sue,  and  so  that  the  statute  of  limitations  will  not  run  against 
her,  that  an  infant  yew*  covert  who  executes  a  deed  of  her  lands  according  to 
the  statutory  requirements  will  not  be  precluded  from  disaffirming  the  deed 
by  her  mere  omission  for  anj'  length  of  time  to  disaffirm  it,  after  she  attains 
her  majority,  while  her  coverture  continues.  A  fortiori  would  she  not  be 
barred  of  her  right  to  disaffirm  the  deed  by  any  mere  lapse  of  time  during 
the  existence  of  the  coverture,  if  the  husband,  who  united  in  the  deed,  ac- 
quired by  virtue  of  the  marriage  an  estate  by  the  curtesy  in  the  wife's  lands, 
or  at  all  events,  a  right  to  take  their  rents  and  protits  during  his  lifetime; 
for  the  deed  would  convey  the  husband's  interest,  and  hence  the  grantee 
would  have  a  right  to  the  possession  and  profits  of  the  lands  while  that  in- 
terest continued,  or  in  other  words,  during  the  coverture,  and  the  wife 
would  consequently  be  powerless  to  disaffirm  the  deed  during  that  time,  or, 
at  least,  any  disaffirmance  would  be  a  vain  act:  See  Sims  v.  Everhardt,  102 
U.  S.  300;  Milea  v.  Lingei-man,  24  Ind.  385;  Stringer  v.  Northwestern  Mut.  L. 
Ins.  Co.,  82  lud.  100,  108;  Sims  v.  Bardoner,  86  Ind,  87;  44  Am.  Rep.  263; 
Temple  v.  Hawlerj,  1  Sand.  Ch.  153;  Mcllvaine  v.  Kadel,  30  How.  Pr.  193;  3 
Rob.  (N.  Y.)  429;  Scott  v.  Buchanan,  11  Humph.  468;  Matherson  v.  Davis, 
2  Cold.  443,  451;  Youse  v.  Norcam^,  12  Mo.  549,  563;  51  Am.  Dec.  175;  Bed- 
ingerv.  Whartcm,  27  Gratt.  857;  Wihon  v.  Branch,  77  Va.  65;  46  Am.  Rep. 
709;  Darrauyh  v.  Blackford,  84  Va.  509;  Slull  v.  HarrLi,  51  Ark.  294;  Epps 
y.  Flowers,  101  N.  C.  158;  and  see  VaugJian  v.  Parr,  20  Ark.  600  (sale  of  an 
interest  in  remainder  in  a  slave);  Magee  v.  Wekh,  18  Cal.  155  (execution  of 
a  note  and  mortgage);  compare  Ci-aig  v.  Van  Bebber,  100  Mo.  584,  —  the  prin- 
cipal case. 

It  was,  however,  asserted  in  Scranton  v.  Stewart,  52  Ind.  68,  92,  that  an 
infant ycTTis  covert  is  required  to  disaffirm  a  deed  of  her  lands  by  some  such 
act  as  notice  within  a  reasonable  time  after  coming  of  age,  notwithstanding 
her  coverture,  and  notwithstanding  coverture  at  the  time  a  cause  of  action 
accrues  prevents  the  running  of  the  statute  of  limitations,  so  that  while  she 
continued  married  she  would  not  be  required  to  bring  an  action  concerning 
the  property;  the  court  saying  that  there  was  a  "  well-defined  distinction 
between  laying  the  foundation  to  bring  an  action,  and  the  actual  bringing  of 
the  action";  but  this  dictum  was  disapproved  in  Sims  v.  Everhardt,  102  U.  S. 
300,  307,  a  case  which  arose  from  Indiana,  and  by  a  number  of  Indiana  cases: 
Stringer  v.  Northwestern  Mut.  L.  Ins.  Co.,  82  Ind.  100,  108;  Sims  v.  Bardoner, 
86  Ind.  87,  96;  44  Am.  Rep.  263,  270;  Ridiardson  v.  PaU,  93  Ind.  423,  426; 
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47  Am.  Rep.  374,  376.  The  case,  therefore,  is  not  law  npon  this  point;  and 
it  is  difficult  to  see  how  any  such  view  could  be  sustained,  where  the  com« 
mon-law  rights  of  the  husband  in  the  lands  of  his  wife  exist,  and  he  joins  in 
the  conveyance,  since  it  is  very  questionable  whether  she  could  disaffirm  by 
any  act,  and  even  if  she  could,  she  could  not,  of  course,  recover  possession 
of  the  land  as  long  as  the  coverture  lasted,  and  the  disaffirmance  would  be 
in  reality  an  idle  act:  See  Sims  v.  Ecerhardt,  102  U.  S.  300,  307.  Never- 
theless it  has  been  held,  under  such  circumstances,  that  while  she  would  not 
be  obliged  to  disaffirm  during  her  coverture,  she  might  do  so  if  she  pleased, 
and  maintain  an  action  to  quiet  her  title  to  the  land,  although  she  would  not 
be  entitled  to  its  possession:  Sims  v.  Rmith,  86  Ind.  577;  Sima  v.  Bardoner, 
86  Ind.  87;  44  Am.  Rep.  263;  and  see  Ihley  v.  Padgett,  27  S.  C.  300.  If 
coverture  is  a  disability  which  will  prevent  the  running  of  the  statute  of 
limitations,  but  if,  notwithstanding,  a  married  woman  is  permitted  to  sue 
concerning  her  lands  independently  of  her  husband,  and  the  common  law 
concerning  the  marital  rights  of  the  husband  does  not  exist,  then  it  would 
seem  she  might  disaffirm  her  deed,  executed  while  an  infant,  during  the 
existence  of  the  coverture,  although  she  would  not  be  obliged  to  do  so:  See 
Buchanan  v.  Hubbard,  96  Ind.  1;  119  Ind.  187,  193;  and  see  McJlvaine  v. 
Eadel,  30  How.  Pr.  193;  3  Rob.  (N.  Y.)  429. 

If  it  be  true  that  an  infant  /erne  covert  will  not  be  prevented  from  dis- 
affirming a  deed  of  conveyance  of  her  own  lands  by  any  mere  lapse  of  time 
while  the  disability  of  coverture  lasts,  we  should  say  that  it  would  certainly 
be  true  that  the  lapse  of  time  would  not  bar  her  right  to  disaffirm  a  deed 
by  which  she  released  her  dower  in  the  lands  of  her  husband,  since  she  would 
have  no  right  to  avoid  her  release  by  claiming  dower  during  the  lifetime  of 
her  husband:  McMorris  v.  Webb,  17  S.  C.  558;  43  Am.  Rep.  629;  and  se« 
San/ordv.  McLean,  3  Paige,  117,  122;  23  Am.  Dec.  773,  775;  Ricliardson  v. 
Pate,  93  Ind.  423;  47  Am.  Rep.  374. 

It  was  held,  in  a  state  where  curtesy  exists,  that  where  an  infant  feme 
covert  and  her  husband  executed  a  deed  of  her  lands,  and  the  wife  died  after 
coming  of  age,  leaving  her  husband  and  two  minor  children  surviving  her, 
as  the  husband  could  not  sue,  since  the  deed  was  binding  upon  him  as  to  his 
estate  by  the  curtesy,  and  as  the  wife  could  not  sue  alone,  the  statute  of 
limitations  never  began  to  run  against  the  wife  during  her  lifetime,  and 
consequently  did  not  begin  to  run  against  her  children,  who  continued  to  be 
infants,  so  as  to  bar  their  claim  to  the  land;  and  besides,  since  upon  the 
death  of  the  wife  the  grantee  became  invested  with  an  estate  for  the  life  of 
the  husband,  the  statute  would  not  begin  to  run  against  the  heirs  of  the  wife 
until  the  termination  of  the  life  estate,  as  well  as  the  removal  of  their  dis- 
abilities:  Matherson  v.  Davis,  2  Cold.  443,  449,  450;  and  see,  to  the  same  effect, 
Harris  v.  Rosa,  86  Mo.  89;  56  Am.  Rep.  411. 

Lapse  of  time,  taken  in  connection  with  other  circumstances,  may  possibly 
preclude  z.ftme  covert  from  repudiating  a  deed  of  her  lands,  executed  during 
infancy.  But  where  a  female  infant,  residing  in  one  state,  executed  there  a 
deed  of  lands  in  another  state,  and  afterwards  married,  but  it  did  not  appear 
whether  before  or  after  her  majority,  nor  where  she  and  her  husband  resided 
after  the  execution  of  the  deed,  nor  that  the  husband  acquiesced  in  the  deed 
after  he  knew  of  it,  it  waw  held  that  the  lapse  of  about  five  years  after  the 
wife's  majority,  without  any  attempt  to  disaffirm  the  deed,  did  not,  nnder 
the  circumstances,  prevent  the  husband  and  wife  from  disaffirming  it:  Dot 
tx  dem.  Mooi'e  v.  Abernathy,  7  Blackf.  442;  and  that  the  silence  and  inaction 
of  an  infant  /eme  covert  for  thirty  years  after  the  execution  of  a  deed  of  her 


April,  1890.]  Craig  v.  Van  Bebbee.  681 

liuida  by  heraelf  and  hanband,  and  for  more  than  twenty-six  years  after  she 
attained  her  majority,  coupled  with  the  fact  that  she  lived  in  the  city  where 
the  lands  .were  situated,  and  was  probably  aware  that  valuable  improve- 
ments were  being  made,  did  not  amount  to  an  affirmance  of  the  deed:  Youse 
V.  Norcoms,  12  Mo.  549,  503;  51  Am.  Dec.  175;  and  again,  that  a  disaffirm- 
ance by  an  infant y«nic  cov€7-t  of  a  deed  of  her  lands,  executed  by  herself  and 
husband,  thirty-three  years  after  she  attained  her  majority,  was  within  a 
reasonable  time,  where  she  continued  under  coverture,  and  where  the  hus- 
band had  received  the  entire  consideration  of  the  lands,  and  she  was  under 
his  control,  and  he  refused  to  permit  her  to  disaffirm  the  deed  until  shortly 
before  the  commencement  of  the  suit  in  question  to  quiet  her  title  against 
the  heir  of  her  grantee  in  possession:  Sims  v.  Bardoner,  86  Ind.  87;  44  Am. 
Rep.  203;  also,  that  an  infant  feme  covert,  who  unites  with  her  husband  in  a 
conveyance  of  his  lands,  was  not  estopped  from  disaffirming  the  deed  after 
her  husband's  death,  and  claiming  her  interest  in  the  lauds  as  widow,  by  the 
fact  that  the  grantee,  or  his  successors,  have,  with  her  knowledge,  made 
valuable  improvements  upon  the  lands,  if  such  improvements  were  made 
prior  to  her  husband's  death:  Richardson  v.  Pate,  93  Ind.  423,  428;  and  it  is 
further  held,  in  Buchanan  v.  Hubbard,  96  Ind.  1,  that  a  married  woman 
was  not  estopped  from  disaffirming,  during  coverture,  a  deed  of  her  own 
lauds,  executed  during  infancy,  from  the  fact  tliat  the  grantee,  with  her 
knowledge,  after  reaching  majority,  made  improvements  upon  the  lands;  and 
also  that  the  fact  that  she  united  with  her  husband  in  enjoying  or  exercising 
dominion  over  property  received  by  the  husband  as  part  of  the  considera- 
tion did  not  j)reclude  her  from  asserting  the  disability  of  infancy  against  the 
grantee,  or  his  successors.  But,  on  the  other  band,  where  a  female  infant 
joined  in  a  conveyance  of  her  husband's  lands,  and  for  thirteen  years  after 
she  attained  her  majority,  and  her  husband's  death,  lived  in  the  vicinity  of 
the  lands,  which  were  being  greatly  improved  by  the  grantee,  it  Wcis  held 
that  she  was  thereby  precluded  from  avoiding  her  deed,  and  claiming  dower 
in  the  lands:  Hartman  v.  Kendall,  4  Ind.  403,  404. 

The  time  within  which  the  grantor  must  disaffirm  her  deed  executed  daring 
infancy,  after  the  disability  of  coverture  is  removed,  we  should  say,  in  accord- 
ance with  our  views  expressed  under  the  last  preceding  head,  would  properly 
be  fixed  by  the  statute  of  limitations,  which  begins  to  run  at  the  removal  of 
the  disability,  and  that  her  right  to  disaffirm  would  not  be  barred  until  barred 
by  the  statute.  Some  of  the  foregoing  casas  seem,  however,  to  hold  that  she 
must  disaffirm  within  a  reasonable  time  after  becoming  discovert.  The  ques- 
tion does  not  appear  to  be  distinctly  discussed  in  any  case. 

CONSF.QUENCEa  OF  DISAFFIRMANCE  —  CONTRACT  IS  RENDERED  VoiD  AB  IN- 
ITIO.—  The  disaffirmance  of  a  contract  by  a  minor  annuls  or  renders  it  void 
on  both  sides  ab  initio:  Boy  den  v.  Boy  den,  9  Met.  519,  521;  Mustard  v. 
Wohlford'8  Heirs,  15  Gratt.  329;  76  Am.  Dec.  209;  French  v.  Mc Andrew,  61 
Miss.  187;  Schrock  v.  Crowl,  83  Ind.  243;  Rice  v.  B,yer,  108  Ind.  472;  58  Am. 
Rep.  53,  55;  Hoyt  v.  Wilkinson,  57  Vt.  404.  Therefore,  if  an  infant  sells  a 
tract  of  land  and  executes  a  title  bond,  and  on  coming  of  age  sells  the  land 
to  another  person,  and  executes  to  him  a  title  bond,  the  efifect  of  the  disaf- 
firmance of  the  first  contract  by  the  second  is  to  extinguish  from  the  begin- 
ning any  interest  at  law  or  in  equity  which  the  first  vendee  may  have  acquired 
tinder  the  contract,  and  hence  he  gets  no  priority  over  the  second  vendee  by 
obtaining  a  deed  of  the  land  from  the  vendor  after  such  disaffirmance,  espe- 
cially if  the  first  vendee  had  not  paid  full  value,  and  had  taken  the  deed  with 
notice  of  the  second  contract:  Mustard  t.  Wohl/ord's  Heirs,  15  Gratt.  329;  76 
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Am.  Dee.  209;  and  if  a  grantor  disaffirms  a  deed  executed  during  infancy, 
the  conreyance  being  rendered  void  ab  initio,  he  is  entitled  to  charge  the 
grantee  for  rents  during  the  entire  time  that  he  occupied  the  land,  claiming 
under  the  deed:  French  v.  Mc Andrew,    61  Miss.  187. 

Infant's  Rights,  in  General,  on  Disaffirmance  of  Contract. —  Where 
the  contract  of  an  infant  efifects  a  transfer  of  his  property,  his  rights  on  dis- 
affirming the  cotfi tract  are  clear.  If  his  real  estate  is  sold  and  possession 
delivered,  the  title  is  revested  in  him  by  the  disaffirmance,  and  he  can,  with- 
out any  doubt,  recover  the  land,  if  it  is  still  in  the  hand^  of  the  party  who 
contracted  with  him,  and  if  it  has  been  transferred,  even  to  a  bona  fide  pur- 
chaser for  value,  he  may,  as  above  seen,  still  recover  it.  If  he  sells  his  real 
property,  but  has  retained  possession,  no  affirmative  action  on  his  part  is,  of 
course,  required.  If  he  sells  and  delivers  his  personal  property,  the  title  is 
likewise  revested  in  him  on  disaffirming  the  contract,  and  he  is  entitled  to 
the  property  in  whosesoever  hands  it  may  be,  and  may  retake  the  same,  and 
may  maintain  an  action  of  replevin  or  trover  for  it:  See  Shipman  v.  Horion, 
17  Conn.  4S1;  Ballei/  v.  Barnherger,  11  B.  Mon.  113;  Towk.  v.  Dre>iser,  73 
Me.  '252;  Bloominjdale  v.  Chittenden,  74  Mich.  698.  And  therefore  no  action 
of  trespass  can  be  sustained  against  him  for  taking  the  property  into  his  pos- 
session:  Shipman  v.  Horton,  17  Conn.  481.  We  doubt,  also,  if  any  demand 
would,  on  principle,  ever  be  a  necessary'  prerequisite  to  maintaining  replevin 
or  trover  for  the  property,  the  contract  being  rendered  void  ab  iniiio  by  the 
rescission:  But  see  contra,  Stafford  v.  Roof,  9  Cow.  626;  Cojley  v.  Cu--<hman, 
16  Minn.  397;  Betts  v.  Carroll,  6  Mo.  App.  518.  Of  course,  the  repudiation 
of  a  sale  of  personal  property  will  not  vest  in  the  infant  a  title  to  goods  which 
he  never  owned,  but  which  were  purchased  by  the  vendee  from  the  avails  of 
the  property  sold  to  him  by  the  infant:  Shipman  v,  Horton,  17  Conn.  481. 
The  foregoing  propositions  suppose  that  the  infant  has  not,  on  or  after  the 
disaffirmance,  transferred  the  property,  real  or  personal,  to  some  other  person. 
If  such  a  transfer  is  made,  we  should  say,  however,  that  the  transferee  stands 
in  the  shoes  of  the  infant,  so  far  as  a  recovery  of  the  property  may  be  con- 
cerned. 

An  infant  who  has  mortgaged  his  crops  to  secure  advances  cannot  be  in- 
dicted for  afterwards  disposing  of  the  crops,  since  the  contract  of  mortgage, 
when  disaffirmed  by  the  subsequent  disposition,  became  absolutely  void,  and 
the  infant  could  not  be  held  amenable  to  the  criminal  law  for  the  violation 
of  a  void  contract:  State  v.  Howard,  83  N.  C.  650.  In  McCarthy  v.  Nicroai, 
72  Ala.  3.*^2,  47  Am.  Rep.  418,  it  was  held  that  where  a  sewer  was  con- 
structed through  the  defendant's  lot,  at  the  joint  expense  of  himself  and 
plaintiff,  who  owned  the  adjoining  upper  lot,  under  a  written  agreement  en- 
tered into  while  defendant  was  an  infant,  the  latter's  disaffirmance  of  the 
contract  operated  as  a  revocation  of  the  easement  created  by  it,  and  the 
plaintiff's  continued  use  of  the  sewer  thereafter  would  be  a  nuisance,  which 
the  defendant  might  abate  by  obstructing  the  sewer. 

If  an  infant  purchases  a  chattel,  and  gives  his  promissory  note  for  the  price, 
his  disaffirmance  of  the  contract  operates  to  divest  the  payee  of  his  title  to 
the  note,  and  to  reinvest  him  with  the  title  to  the  chattel,  so  that  no  action 
■  can  be  maintained  on  the  note  against  the  infant,  either  by  the  payee  or  his 
subsequent  transferee:  Hoyt  v.  Wilkinson,  57  Vt.  404.  An  infant  indorser  of 
a  note  may  disaffirm  his  indorsement  and  intercept  payment  to  the  indorsee: 
Hastings  v.  Dollarhide,  24  Cal.  195;  and  may  even  disaffirm  the  transfer,  and 
recover  of  the  maker,  notwithstanding  the  maker  paid  the  paper  to  the 
transferee  before  the  infant's  disaffirmance  of  the  assignment:  Biiygt  v.  Me- 
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Cabe,  27  Ind.  327;  89  Am.  Dec.  503,  506;  contra,  Welch  v.  Welch,  103  Mags. 
662;  and  see  supra,  "Bills  and  Notes."  And  where  the  payee  of  anon-nego- 
tiable note,  who  was  a  minor,  exchanged  it  with  a  third  person  for  a  watch, 
but  on  the  next  day  tendered  back  the  watch  and  demanded  the  note,  which 
was  refused,  and  the  maker  of  the  note,  being  informed  of  the  transaction, 
gave  a  new  note  for  the  debt,  it  was  held  that  there  could  be  no  recovery 
against  the  maker  on  the  first  note  by  a  subsequent  transferee,  since  when 
the  assignment  of  the  note  was  rescinded  by  the  minor  the  note  ceased  to  be 
the  property  of  the  assignee,  and  the  maker  had  then  the  right  to  consider 
it  as  still  the  property  of  the  minor,  aad  he  became  discharged  from  liability 
thereon  when  he  gave  the  new  note  in  lieu  thereof:  Willis  v.  Ttoambly,  13 
Mass.  204. 

If,  also,  an  infant  makes  a  special  contract  to  labor,  on  disaffirming  the 
eoubract  he  may  recover  on  a  quantum  meruit  for  the  services  performed,  aa 
though  no  special  contract  had  been  made,  and,  furthermore,  the  damages  sus* 
tained  by  the  employer  by  reason  of  the  infant's  abandoning  the  contract,  or 
otherwise  failing  to  comply  with  its  terms,  cannot  be  taken  into  considera- 
tion in  the  action  by  the  infant:  See  supra,  "Service." 

Infant's  Right  to  Recover  back  Money  Paid  by  Him  ok  Disaffikm- 
ANCK.  —  The  right  of  an  infant  to  recover  back  money  paid  by  him  on  dis- 
atlirming  his  contract  is  a  question  about  which  there  has  been  a  good  deal 
of  difiference  of  opinion.  The  notion  that  he  cannot  recover  seems  to  be 
founded  on  a  reported  dictum  of  Lord  Mansfield  in  Earl  of  Buckingfiamshire 
V.  Drury,  2  Eden,  60,  72,  aa  follows:  "  If  an  infant  pays  money  with  his 
own  hand,  without  a  valuable  consideration  for  it,  he  cannot  get  it  back 
again."  This  dictum  was  approved  by  Chief  Justice  Gibbs  in  the  much- 
discussed  case  of  Holmes  v.  BLogg,  8  Taunt.  503,  2  Moore,  552,  and  the  rule 
announced  that  an  infant  who  pays  money  on  a  valuable  consideration  could 
not  recover  the  money  back,  after  having  partially  enjoyed  the  considera- 
atiou;  and  therefore  an  infant  who  took  a  lease  of  a  house,  occupied  the 
premises  for  a  time,  and  paid  the  rent,  could  not  recover  back  the  rent  so 
paid,  on  avoiding  the  lease  and  quitting  the  premises.  And  in  Wilson  v. 
Keui-se,  Peake  Add.  Cas.  196,  Lord  Kenyon  held,  at  nisi  prius,  that  though  an 
infant  who  had  entered  into  a  contract  to  purchase  the  good-M'ill  and  stock 
of  a  public  house  could  not  be  compelled  to  complete  it,  yet  he  could  not, 
on  refusing  to  go  on  with  the  contract,  maintain  an  action  to  recover  back  a 
deposit  which  he  had  paid.  In  Corpe  v.  Overton,  10  Bing.  252,  3  Moore  &  S. 
738,  the  next  case  which  presented  the  question,  it  was  decided  that  an  in- 
fant who  agreed  to  enter  into  a  partnership  with  a  tradesman,  and  who  paid 
a  deposit  towards  the  purchase  of  an  interest  in  the  business,  which  was  to 
be  forfeited  to  the  tradesman  if  the  infant  failed  to  fulfill  the  agreement, 
might  rescind  the  agreement,  and  i-ecover  back  the  money  so  paiil  by  him. 
The  court  did  not,  in  terms,  purport  to  overrule  Holmes  v.  Blogg,  8  Taunt. 
503,  2  Moore,  552,  but  distinguished  it  on  the  ground  that  in  it  the  infant 
had  received  something  of  value  for  the  money  he  had  paid,  and  could  not 
put  the  defendant  in  the  same  position  as  before,  while  in  the  case  before 
the  court  the  infant  had  derived  no  benefit  from  the  transaction,  and,  besides, 
was  subjected  to  a  penalty. 

In  Ex  parte  Taylor,  8  De  Gex,  M.  A;  G.  254,  an  infant  paid,  by  means  of 
borrowed  money,  a  premium  upon  entering  into  a  partnership,  and  before  he 
became  of  age  disaffirmed  the  contract  of  partnership.  The  court  went  back 
to  Holmes  v.  Blogg,  8  Taunt.  508,  2  Moore,  552,  and  Wilson  v.  Kearse,  Peake 
Add.  Cas.  196,  and  held  that  the  infant  could  not  have  recovered  back  the 
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preminm  had  his  partners  remained  solvent,  and  therefore  could  not  prove 
for  it  under  their  bankruptcy;  Lord  Justice  Turner  saying:  "  It  is  clear  that 
an  infant  cannot  be  absolutely  bound  by  a  contract  entered  into  during  his 
minority.  Ue  must  have  a  right,  upon  his  attaining  his  majority,  to  elect 
■whether  he  will  adopt  the  contract  or  not.  It  is,  however,  a  different  ques- 
tion whether,  if  an  infant  pays  money  on  the  footing  of  a  contract,  he  can 
afterwards  recover  it  back  ";  and  concluding  with  the  language  of  Lord  Ken- 
yon  in  Wilson  v.  Kearae,  Peake  Add.  Gas.  196:  "If  an  infant  buys  an  article 
which  is  not  a  necessary,  he  cannot  be  compelled  to  pay  for  it;  but  if  he  does 
pay  for  it  during  his  minority,  he  cannot,  on  attaining  his  majority,  recover 
the  money  back."  Finally,  in  Everett  v.  Wilkins,  29  L.  T.  846,  the  plaintiff, 
during  his  infancy,  entered  into  an  agreement  with  the  defendant  for  the 
purchase  of  a  one-half  share  in  the  defendant's  public-house  business. 
Under  the  agreement,  the  plaintiff  was  to  pay  an  installment  of  the  pur- 
chase-money at  once,  and  the  balance  at  a  future  uncertain  time.  The  de- 
fendant was  to  provide  board  and  lodging  for  the  plaintiff  and  his  wife,  the 
plaintiff  paying  therefor,  and  the  plaintiff  was  not  to  receive  any  of  the 
fruits  of  the  partnership  until  the  balance  of  the  purchase-money  was  paid. 
The  plaintiff  paid  an  installment,  and  went  with  his  wife  to  board  and  lodge 
with  the  defendant,  and  shared  in  the  management  of  the  business,  but 
afterwards,  and  before  his  majority,  rescinded  the  agreement.  It  was  held 
that  the  plaintiff  might  recover  back  the  installment  paid  under  the  agree- 
ment, less  the  amount  due  for  board  and  lodging  [necessaries].  The  case,  it 
will  be  observed,  is  the  same  in  principle  as  Oorpe  v.  Ooerton,  10  Bing.  252;  3 
Moore  &  S.  73S.  As  to  the  right  of  an  infant,  under  the  Infants'  Relief  Act, 
1874,  37  and  38  Victoria,  chapter  62,  to  recover  back  money  paid  by  him  in 
pursuance  of  a  contract  made  void  by  the  act,  see  Vaientini  v.  Canali,  L.  R. 
24  Q.  B.  D.  166. 

In  this  country,  it  has  been  held,  on  the  authority  of  Holmes  v.  Blogg,  8 
Taunt.  508,  2  Moore,  552,  and  Lord  Mansfield's  dictum  in  Earl  of  Buckingham' 
shire  v.  Drury,  2  Eden,  60,  72,  that  where  an  infant  does  work  and  pays  money 
on  account  of  the  purchase  price  of  land,  which  was  agreed  to  be  conveyed  to 
him  in  the  future,  he  could  not,  by  avoiding  the  contract,  recover  compensa- 
tion for  his  labor,  and  get  back  the  money  paid:  McCoy  v.  Huffman,  8  Cow.  84. 
But  the  case  differs  from  Holmes  v.  Blojg,  8  Taunt.  508,  2  Moore,  552,  in  that 
the  infant  never  had  the  possession  and  enjoyment  of  the  premises;  and  it  is 
expressly  disapproved,  and  so  far,  at  least,  as  it  denies  the  riglit  of  the  infant 
to  avoid  his  contract  under  which  services  were  rendered,  and  recover  the  value 
of  the  services,  is  overruled  in  Medhury  v.  Watrous,  7  Hill,  110.  See  also  Weeks 
V.  Leighton,  5  N.  H.  343;  overruled  in  Lufkin  v.  Mayall,  25  N.  H.  82.  In  sev- 
eral cases  it  has  also  been  held,  in  confirmity  with  Holmes  v.  Blogg,  8  Taunt. 
508,  2  Moore,  552,  that  where  an  infant  puts  money  into  a  partnership  busi- 
ness, or  pays  money  in  consideration  of  being  admitted  as  a  partner  in  a  bu-si- 
ness,  he  cannot,  after  remaining  a  partner  for  a  time,  recover  back  the  money 
BO  paid:  Moley  v.  Brine,  120  Mass.  324;  Page  v.  Morse,  128  Mass.  99;  Adams 
v.  Beall,  67  Md.  53;  1  Am.  St.  Rep.  379;  and  see  Breed  v.  Judd,  I  Gray,  455; 
also  see  supra,  "  Partnership  Agreements  aad  Transactions."  And  in  Crum- 
mey  v.  Mills,  40  Hun,  370,  it  was  held  that  an  infant  could  not,  on  coming  of 
age,  recover  back  money  paid  and  stock  deposited  with  brokers  as  a  margin 
for  the  purchase  of  more  stock,  he  having  failed  to  keep  his  margin  good,  and 
his  stock  having  been  consequently  all  sold  out,  leaving  him  indebted  to  the 
brokers;  the  court  saying:  "No  rule  of  law  has  ever  permitted  a  minor  to 
Avoid  a  contract  of  which  he  has  enjoyed  the  benefit,  and  recover  back  the 
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consideration  paid  on  the  attainment  of  hia  majority  ";  and  also  quoting  1 
Parsons  on  Contracts,  *322,  to  the  effect  that  "  if  an  infant  advances  money 
on  a  voidable  contract  which  he  afterwards  rescinds,  he  cannot  recover  thi» 
money  back,  because  it  is  lost  to  him  by  his  own  act,  and  the  privilege  of 
infancy  does  not  extend  so  far  as  to  restore  this  money,  unless  it  was  obtained 
from  him  by  fraud."    But  compare  Ruchizky  v.  De  Haven,  97  Pa.  St.  202. 

On  the  other  hand,  it  is  maintained  that  where  the  minor  has  received  no 
benefit  from  the  contract  under  which  he  has  paid  money,  as  where  he  has 
purchased  property  of  which  he  never  obtains  the  possession,  he  may,  on  re- 
pudiating the  contract,  recover  back  the  money:  Rohimon  v.  Weeks,  56  Me. 
102;  Shurtleff  v.  Millard,  12  R.  I.  272;  34  Am.  Rep  640;  the  court  saying  in  the 
first  of  these  cases:  "  There  seems  to  be  no  good  reason  why,  if  lands  conveyed 
and  goods  sold  and  delivered  may  be  reclaimed  by  the  infant,  money  paid 
■hould  not  be  ";  disapproving  Earl  of  Buckinghamshire  v.  Drury,  2  Eden,  60, 
72,  and  Holmes  v.  Blogg,  8  Taunt.  508,  2  Moore,  552,  and  explaining  the  latter 
case;  and  in  Shurtleff  v.  Millard,  12  R.  I.  272,  34  Am.  Rep.  640,  it  was  decided 
that  the  vendor  was  not  entitled  to  deduct  from  the  amount  of  money  sued 
for  the  expense  of  advertising  and  selling  the  property  again,  brought  about 
by  the  plaintiff's  rescinding  the  contract.  See  also  Ruchizky  v.  De  Haven,  97 
Pa.  St.  202,  where  money  was  deposited  by  a  minor  with  brokers  as  margins 
in  stock  speculations;  and  HoU  v.  HoU,  59  Me.  464,  the  case  of  a  gift  of  money 
by  an  infant;  but  compare  Welch  v.  Welcli,  103  Mass.  562;  Brown  v.  Toxon  of 
Canton,  4  Lans.  409.  And  it  has  also  been  held  that  if  an  infant  purchases 
property,  he  may  recover  back  the  price  paid,  if  he  restores  or  offers  to  re- 
store the  property  to  the  vendor:  Riley  v.  Mallory,  33  Conn.  201;  Cooper  v. 
Allport,  10  Daly,  352;  McCarthy  y.  Henderson,  138  Mass.  310;  House  v.  Alex- 
ander,  105  Ind.  109;  65  Am.  Rep.  189;  and  see  Price  v.  Furman,  27  Vt.  268; 
65  Am.  Dec  194;  compare  Shirk  v.  Shultz,  113  Ind.  571;  although  a  restora- 
tion is  not  necessary  if  the  property  has  been  taken  from  him,  either  by  the 
vendor  or  by  some  third  person:  Whitcomb  v.  Joslyn,  61  Vt.  79;  31  Am.  Rep. 
•678;  Lemmon  v.  Beeman,  45  Ohio  St.  505;  and  in  McCarthy  v.  Henderson,  138 
Mass.  310,  it  was  held  that  the  vendors  were  not  entitled  to  recoup  for  the 
use  of  the  property  while  in  the  possession  of  the  nninor.  It  has  been  likewise 
decided  that  an  infant  might  avoid  an  agreement  of  partnership,  and  recover 
back  the  money  which  he  was  induced  to  invest  in  the  business,  on  restoring 
the  benefits  received  from  the  partnership:  Sparman  v.  Keim,  83  N.  Y.  245; 
and  in  Heath  v.  Stevens,  48  N.  H.  251,  it  was  held  that  "  An  infant,  upon  re- 
scinding an  executed  contract,  may  recover  for  what  he  has  done  or  paid 
under  it,  provided  he  restore  or  account  for  what  he  has  received  under 
the  contract ";  and  hence,  where  the  defendant  gave  the  plaintiff,  who  was 
then  an  infant,  information  respecting  bounties  paid  for  enlistment  in  New 
York,  paid  the  plaintiff's  fare  to  New  York,  and  agreed  to  pay  his  fare  back 
agaiu  if  he  was  not  accepted  as  a  recruit,  for  which  the  plaintiff  paid  the  de- 
fendant two  hundred  dollars  out  of  his  bounty,  the  plaintiff  might  rescind 
the  contract  and  recover  what  he  had  paid  under  it,  but  in  such  an  action  the 
money  advanced  by  the  defendant  to  the  plaintiff  should  be  allowed  the  de- 
fendant, and  it  should  be  left  to  a  jury  to  say  what  should  be  a  further  rea- 
sonable sum  for  the  defendant  to  have  on  account  of  what  he  did  and  the 
risks  he  took. 

In  regard  to  the  foregoing  cases,  it  may  be  said,  in  the  first  place,  that 
Lord  Mansfield's  dictum  in  Earl  of  Biickinyhatns/iire  v.  Drury,  2  Eden,  60,  72, 
is  unquestionably  not  law;  and  in  the  next  place,  we  think  that  Holmes  v. 
Blogg,  8  Taunt.  603,  2  Moore,  552,  cannot  be  sustained.     We  think  it  per- 
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fectly  clear  that  If  the  infant  has  received  no  benefit  under  the  contract,  h« 
may,  on  disaffirming  it,  recover  back  any  money  which  he  may  have  paid; 
and  we  think  it  equally  clear  that  the  result  is  the  same  where  the  infant  re- 
stores or  ofiFers  to  restore  property  obtained  by  him  by  virtue  of  the  contract 
from  the  other  contracting  party;  for,  in  the  language  of  the  court  in  MC' 
Carthy  v,  Henderson,  138  Mass.  310,  "he  is  in  the  position  of  an  infant  who 
has  paid  money  under  a  void  contract  and  without  consideration,  and  is  enti- 
tled to  recover  it  back."  Furthermore,  we  think  that  the  infant  should  be 
permitted  to  recover  back  the  money  paid  by  him  without  restoring  or  offer- 
ing to  restore  property  received  under  the  contract  which  remains  in  his 
hands  at  the  time,  although  such  property,  because  of  the  disaffirmance  of 
the  contract,  undoubtedly  belongs  to  the  other  contracting  party,  who  may 
retake  it  if  he  can,  or  maintaia  any  appropriate  action  for  it.  If  the  infant 
has  received  a  benefit  under  the  contract  of  a  nature  like  that  in  Holmes  v. 
Blogg.  8  Taunt.  608,  2  Moore,  552,  which  cannot  be  restored,  or  if  he  has  ob- 
tained proi)erty  which  he  has  consumed,  destroyed,  or  in  any  way  disposed 
of  during  his  minority,  so  that  it  no  longer  remains  in  his  hands,  we  do  not 
see  why,  on  principle,  the  infant  may  not  still  recover  back  the  money  paid. 
The  notion  that  the  opposite  contracting  party  must  be  restored  to  his  origi- 
nal condition  before  the  infant  can  recover  back  the  money  paid  is  unsound. 
We  do  not  see  any  difference  in  reason  between  the  case  where  an  infant 
parts  with  money  and  the  case  where  he  parts  with  property,  and  why  he 
should  not  be  able  to  recover  the  one  under  precisely  the  same  conditions  as 
the  other.  Where,  however,  what  the  infant  has  received  under  the  con- 
tract has  also  been  money,  it  may  be  that,  to  avoid  circuity  of  action,  a 
deduction  of  that  sum  should  be  made  from  the  amount  of  the  infant's  re- 
covery; and  to  this  extent  we  think  the  foregoing  case  of  Heath  ▼.  Stevens, 
48  N.  H.  251,  is  correct 

Adult's  Right  to  Recover  back  Consideration  from  Infant  ok 
Dlsaffirmancb. —  Since  the  disaffirmance  of  a  contract  by  an  infant  annuls 
or  renders  it  void  on  both  sides  ah  initio,  it  follows  that  the  opposite  contract- 
ing party  has  the  right  to  reclaim  any  property  transferred  to  the  infant 
under  the  contract,  and  which  may  remain  in  the  infant's  hands.  To  hold 
that  the  infant  might  repudiate  the  contract,  and  still  retain  the  property 
received  by  virtue  of  it,  would  be,  in  the  language  of  Lord  Mansfield  in 
Zouch  V.  Parsons,  3  Burr.  1794,  to  make  the  privilege  of  infancy  not  a  shield, 
but  a  sword.  Hence  if  an  infant  disaffirms  his  purchase  of  personal  prop- 
erty, the  title  revests  in  the  vendor,  who  may  reclaim  the  property  from  the 
infant  if  it  be  still  in  his  hands,  or  may  maintain  trover  for  its  conversion, 
although,  perhaps,  he  may  have  consumed,  destroyed,  or  parted  with  the 
property  after  the  avoidance  of  the  contract:  Badger  v.  Pldnney,  15  Mass. 
359;  8  Am.  Dec.  105;  Boydm  v.  Soydcn.  9  Met.  519,  521;  Walker  v.  Davis,  1 
Gray,  506;  Utrain  v.  IVrig/u,  7  Ga.  5«8;  Fitts  v.  Hall,  9  N.  H.  441;  Heath  v. 
We.sl,  28  N.  H.  101;  Skinner  v.  ilaxwell,  66  N.  C.  45;  Carpenter  v.  Carpenter, 
45  Ind.  142;  S/iirk  v.  S/tnltz,  113  Ind.  571;  mchol  v.  Steger,  2  Tenn.  Ch.  328; 
affirmed  in  6  Lea,  393;  Remftl  v.  M<' Liiighlin,  13  111.  App.  349;  or  the  prop- 
erty may  be  attached  at  tlin  suit  of  tlie  creditors  of  the  vemlor:  B  t/^  v. 
Carroll,  6  Mo.  App.  518.  "  Wu  cannot  .sanction  the  doctrine  coutemled  for," 
says  Warner,  J.,  in  'Strain  v.  Wright,  7  Ga.  568,  "  that  an  infant  who  obtains 
property  by  virtue  of  a  contract  with  an  adult  may,  when  of  age,  disaffirm 
such  contract  under  the  law  made  for  his  protection,  and  then  refuse  to  re- 
store the  property  thus  ol>uiiiied.  The  law,  which  was  intended,  in  the 
language  of  the   authontie:^,  <is  a  shield  for  the  protection  of  the  infant, 
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would  be  an  instrtiment  in  his  hands  for  oflFensive  operations.  It  would  en* 
able  him  to  act  aggressively  upon  the  rights  of  others,  instead  of  enabling 
him  to  guard  and  protect  his  own  rights." 

This  rule  also  unquestionably  applies  to  a  purchase  of  real  estate  by  an  in- 
fant wliich  he  afterwards  disaffirms.  And  in  case  of  a  sale  of  real  property 
by  an  infant,  and  we  may  add  that  the  same  must  be  true  of  a  sale  of  per- 
sonal property  subsequently  disaffirmed  by  him,  the  purchaser  may  likewise 
recover  the  consideration  transferred  to  the  infant,  if  the  infant  still  retains 
it:  Mustard  v.  Wo/il/ord's  Heirs,  15  Gratt.  329,  340;  76  Am.  Dec.  209,  214j 
and  see  Manning  v.  Johnson,  26  Ala.  446;  62  Am.  Dec.  732.  We  do  not  see 
why  this  rule  should  not  apply  equally  where  the  consideration  is  money,  as 
where  it  is  anything  else,  although  it  may  be  true  that  the  identical  money 
paid  cannot  be  recovered.  This,  however,  was  denied  in  Dill  v.  Bowen,  54 
lud.  204;  the  court  saying:  "  Having  disaffirmed  the  contract,  the  law  im- 
poses upon  her  [the  infaoit]  no  legal  obligation  to  repay  the  purchase-money. 
This  is  implied  in  the  proposition  that  she  may  disaffirm  without  restoring 
or  oflFering  to  restore  the  purchase-money.  If  an  infant  disaffirm  a  contract 
after  coming  of  age,  he  must  do  it  in  toto;  that  is  to  say,  if  he  has  property  in 
bis  hands  acquired  by  the  contract,  the  other  party  may  reclaim  it.  But  if 
the  property  has  passed  from  his  hands,  or  if  he  has  received  money,  the  law 
imposes  no  obligation  upon  him  to  account  for  the  property,  or  repay  the 
money,  upon  his  disaffirmance  of  the  contract.  It  is  not  necessary  that  the 
other  part^  should  be  placed  in  statu  qtto."  We  do  not  think  that  this  con- 
fused and  unreasoned  statement  can  detract  very  much  from  what  we  have 
just  said  to  the  contrary.  There  is,  notwithstanding,  one  truth  which  it  rec- 
ognizes, and  which  should  be  carefully  borne  in  mind,  namely,  that  where 
the  infant  has  consumed,  destroyed,  or  in  any  manner  parted  with  the  origi- 
nal consideration  received  by  him,  so  that  none  of  it  remains  in  kind  in  his 
hands,  he  is  under  no  obligation  to  repay  its  value  or  restore  an  equivalent: 
See  Nidiol  v.  Steger,  2  Tenn.  Ch.  328;  Mustard  v.  Wohl/ord'a  Heirs,  15  Gratt. 
329,  340;  76  Am.  Dec.  209,  214;  and  if  property  received  by  the  infant  is  in 
his  hands  in  an  injured  condition,  he  is  not  liable  for  the  injury,  unless,  per- 
haps, under  some  circumstances,  in  an  action  of  tort:  See  Cai-penter  v.  Car- 
penter, 45  Ind.  142. 

Infant's  Obliqation  to  Restore  Consideration  on  Disaffirmance.  — 
The  obligation  of  an  infant  to  restore  the  consideration  received  by  him  as  a 
condition  precedent  to  the  disaffirmance  of  his  contract,  or  to  his  obtaining 
relief  based  upon  such  disaffirmance,  is  a  question  which  has  an  intimate  con- 
nection with  the  one  just  discussed,  —  of  the  right  of  the  other  contracting 
party  to  recover  back  the  consideration  parted  with,  from  the  infant,  on  the 
disaffirmance.  That  question  supposed  that  the  contract  had  been  avoided, 
and  that  the  adult  was  the  actor.  Here  the  infant  is  the  actor,  and  is  at- 
tempting to  obtain  some  relief  against  his  contract,  based  upon  his  privilege 
of  infancy  and  his  right  to  repudiate  his  agreements.  It  would  seem  to  be 
plain  that  where  the  infant  is  sued  upon  his  contract,  he  is  under  no  condi- 
tions in  asserting  its  invalidity  on  account  of  his  infancy.  As  was  well  said 
in  Eureka  Company  v,  Edwards,  71  Ala.  248,  25(5,  46  Am.  Jlep.  314,  315: 
"Being  voidable,  and  he  making  timely  election  to  avoid  by  pleading  his 
minority,  his  defense,  if  sustained  by  proof,  will  prevail.  He  need  not  ten- 
der back  anything  he  may  have  acquired  or  received  under  the  contract.  The 
moat  that  can  be  required  of  him  is,  that  if  he  retained  and  held  all  or  any 
part  of  what  he  had  received  under  the  contract  until  he  reached  the  age  of 
twenty-one  [and  we  may  add,  before  he  reaches  that  agej,  then,  on  demand 
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or  BUit,  he  can  be  held  to  account  for  it";  and  see  also  Weat  v.  Oregg'a  Adm'r, 
1  Grant  Cas.  53,  55.  It  will  be  noticed  that  the  court  is  speaking,  not  of  a 
suit  to  recover  back  from  the  minor  the  consideration  parted  with,  but  of  a 
suit  to  enforce  the  contract  against  him. 

It  is  difficult  to  see  upon  what  theory  of  pleading  or  practice  the  infant 
could  be  required  in  such  an  action  against  him  on  the  contract  to  restore 
the  consideration,  if  he  wished  to  take  advantage  of  his  infancy,  unless  a 
restoration  of  the  consideration  be  a  condition  precedent  to  a  disaffirmance, 
which  is  very  seldom  maintained.  Yet  in  Hall  v.  BuUerJield,  59  N.  H.  354, 
47  Am.  Rep.  209,  it  was  held  that  an  infant  who  purchases  goods  for  the 
purposes  of  trade,  and  does  not  return  tliem,  is  liable  for  so  much  of  the  price 
as  is  equal  to  the  benefit  derived  by  him  from  the  purchase;  the  court  saying! 
"  The  true  rule  is,  that  the  contract  of  an  infant  or  lunatic,  whether  exe- 
cuted or  executory,  cannot  be  rescinded  or  avoided  without  restoring  to  the 
other  party  the  consideration  received,  or  allowing  him  to  recover  compensa- 
tion for  all  the  benefit  conferred  upon  the  party  seeking  to  avoid  the  con- 
tract";  and  in  Bartle't  v.  Baiky,  59  N.  H.  408,  it  was  also  said  that  "a 
person  seeking  to  avoid  his  contract  on  the  ground  of  infancy  must  account 
for  what  he  has  received  under  it  by  restoring  or  paying  the  value  of  what, 
ever  remains  in  specie  within  his  control,  and  allowing  for  the  benefit  derived 
from  whatever  cannot  be  restored  in  specie.  This  doctrine  has  been  repeat- 
edly recognized  in  actions  brought  to  recover  what  has  been  paid,  or  compensa- 
tion for  what  has  been  done,  under  contracts  made  by  infants.  No  reason 
exists  why  it  is  not  equally  applicable  to  cases  where  infancy  is  set  up  as  a 
defense.  Whether  an  infant  is  plaintiff  or  defendant  in  an  action  cannot 
affect  his  legal  rights  as  to  bis  contracts";  and  it  was  therefore  decided,  where 
the  plaintiff  sold  and  delivered  milk  to  the  defendant,  who  was  a  minor  en- 
gaged in  the  milk  business,  and  who  sold  the  milk  to  his  customers,  that  the 
plaintiff  was  entitled  to  recover  of  the  defendant  the  value  of  the  benefit 
derived  by  him  from  the  purcha.se  of  the  milk.  According  to  these  New 
Hampshire  cases,  there  does  not  seem  to  be  very  much  real  difference  between 
an  infant's  general  contracts  and  his  contracts  for  necessaries,  as  to  his  liabil- 
ity. It  is  almost  needless  to  say  that  the  position  taken  by  them  as  to  an 
infant  being  liable,  at  all  events  to  the  extent  of  the  benefits  received  by 
him,  is  not  correct  on  principle,  nor  is  it  sustained  by  the  authorities.  It 
seems  also  to  be  held  by  other  cases  that  in  an  action  against  an  infant  on  his 
contract,  he  must  restore  the  consideration  if  he  would  disaffirm:  Dickeraon 
V.  Oordon,  24  N.  Y.  St.  Rep.  448;  Comhg  v.  Hatoes,  8  Pac.  Rep.  597  (decided 
under  the  California  Civil  Code). 

The  obligation  of  an  infant  to  restore  the  consideration  received  by  him 
under  a  contract  which  he  claims  to  disaffirm,  where  he  is  a  party  plaintiff  in 
an  action  founded  on  the  disaffirmance,  has  been  the  subject  of  a  good  deal  of 
difference  of  opinion,  and  there  can  hardly  be  said  to  be  any  well-defined 
rule.  It  has  sometimes  been  held  that  a  restoration  of  the  consideration,  or 
an  offer  to  restore  it,  was  a  condition  precedent  to  a  disaffirmance  by  an  in- 
fant of  his  contract,  so  that  there  could  be  no  effectual  avoidance  unless  this 
condition  had  been  complied  with:  Kilijore  v.  Jordan,  17  Tex.  341;  Stuart  v. 
Baker,  17  Tex.  417;  Biwjham  v.  Barley,  55  Tex.  281;  40  Am.  Rep.  801;  and 
these  cases,  which  were  legal  actions,  appear  to  disregard  the  inquiry  whether 
the  consideration  still  remains  in  the  infant's  hands  or  not;  and  see  Manning 
r.  Johnson,  26  Ala.  446;  62  Am.  Dec.  732.  It  is  safe  to  affirm  that  the  au- 
thorities generally  do  not  require  the  performance  of  any  such  condition 
to  a  disaffirmance;  and  although  some  of  them  may  say  that,  under  certain 
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circumstances,  an  infant  cannot  disaffirm  his  contract  and  maintain  an  action 
to  recover  back  the  property  or  money  parted  with,  unless  he  restores  or 
offers  to  restore  the  consideration,  yet  we  take  it  that  all  that  is  meant  is, 
that  a  restoration  or  an  offer  to  restore  is  simply  a  condition  to  the  obtaining 
of  the  relief  sought,  and  not  to  the  disaffirmance  itself.  Were  the  contrary 
true,  a  minor  could  not,  at  least  where  he  retained  the  consideration,  defend 
an  action  on  his  contract  on  the  ground  of  infancy,  unless  he  first  made  » 
restoration  or  an  offer  to  restore,  and  an  action  brought  by  him,  based  upoa 
a  disaffirmanee,  would  be  premature,  unless  this  step  had  been  observed. 

In  opposition  to  this  view,  that  a  restoration  of  the  consideration,  or  an  of« 
fer  to  restore  it,  is  a  condition  precedent  to  a  disaffirmauce,  Wells,  J.,  says,  in 
Chandler  v.  Simmons,  97  Mass.  508,  614,  93  Am.  Dec.  117,  122,  where  the 
action  was  a  writ  of  entry:  "Another  ground  relied  on  by  the  defendant  is, 
that  the  deed  cannot  be  avoided  without  a  return  of  the  consideration.  We 
do  not  understand  that  such  a  condition  is  ever  attached  to  the  right  of  a 
minor  to  avoid  his  deed.  If  it  were  so,  the  privilege  would  fail  to  protect 
him  when  most  needed.  It  is  to  guard  him  against  the  improvidence  which 
is  incident  to  his  immaturity  that  this  right  is  maintaiued.  If  the  minor, 
when  avoiding  his  contract,  have  in  his  hands  any  of  its  fruits  specifically, 
the  act  of  avoiding  the  contract  by  which  he  acquired  such  property  will  di- 
vest him  of  all  right  to  retain  the  same,  and  the  other  party  may  reclaim  it. 
He  cannot  avoid  in  part  only,  but  must  make  the  contract  wholly  void,  if  aft 
all,  so  that  it  will  no  longer  protect  him  in  the  retention  of  the  considera- 
tion. Or  if  he  retain  and  use  or  dispose  of  such  property  after  becoming  of 
age,  it  may  be  held  as  an  affirmance  of  the  contract  by  which  he  acquired  it, 
and  thus  deprive  him  of  the  right  to  avoid.  But  if  the  consideration  haa 
passed  from  his  hands,  either  wasted  or  expended  during  his  minority, 
he  is  not  thereby  to  be  deprived  of  his  right  or  capacity  to  avoid  his  deed, 
any  more  than  he  is  to  avoid  his  executory  contracts.  And  the  adult  who 
deals  with  him  must  seek  the  return  of  the  consideration  paid  or  delivered 
to  the  minor  in  the  same  modes  and  with  the  same  chances  of  loss  in  the  oua 
case  as  in  the  other.  It  is  not  necessary,  in  order  to  give  effect  to  the  dis- 
affirmance of  the  deed  or  contract  of  a  minor,  that  the  other  party  should  b« 
placed  in  statu  quo."  See  also,  to  the  same  effect,  Tucker  v.  Moreland,  10 
Pet.  58,  74;  1  Am.  Lead.  Cas.  '224,  ♦232;  Oibson  v.  Soper,  6  Gray,  279, 
282,  283;  66  Am.  Dec.  414,  417  (lunatic's  deed);  Cresinger  v.  Welch's  Lessee, 
15  Oiiio,  156;  45  Am.  Dec.  565;  PitcJier  v.  Laycock,  7  Ind.  398;  Oreen  v. 
Oreeii,  69  N.  Y.  553;  25  Am.  Rep.  233;  Corey  v.  Burton,  32  Mich.  30;  Daw- 
ton  V.  Helmes,  30  Minn.  107,  1 13;  St.  Louis  etc  R'y  v.  Higgins,  44  Ark.  293; 
Vallandingham  v.  Johnson,  85  Ky.  288;  and  see  BartleU  v.  Drake,  100  Mass.  176, 
compare  Lemmon  v.  Beeman,  45  Ohio  St.  505. 

It  is  very  evident  if  no  consideration  was  ever  received  by  an  infant, 
either  because  the  other  contracting  party  had  not  paid  it  over  at  all,  or  be- 
cause it  had  been  paid  over  to  some  one  else,  as  the  father  or  husband  of  the 
infant,  that  the  infant  may  disaffirm  the  contract  and  recover  back  the 
money  or  property  transferred,  or  obtain  any  appropriate  relief,  either  at  law 
or  in  equity,  without  restoring  or  offering  to  restore  the  consideration:  GriJJi* 
V.  Younger,  6  Ired.  Eq.  520;  51  Am.  Dec.  438;  Robinson  v.  Weeks,  66  Me. 
102;  Ruchizhj  v.  De  Haven,  97  Pa.  St.  202;  Clark  v.  Tale,  7  Mont.  171;  Bed- 
inger  v.  Wharton,  27  Gratt.  857;  Slull  v.  Harris,  51  Ark.  294;  Vogelsang  v. 
Iftdl,  67  Tex.  465;  and  see  Law  v.  Long,  41  Ind.  586;  Richardson  v.  Pate,  93 
Inil.  423,  428.  In  Vogelsang  v.  Hull,  67  Tex.  465,  it  was  held  tiiat  the  fact  the 
third  party,  who  received  the  pui-chase-mouey  for  lands  of  the  infant,  and 
AM.  St.  Kep.,  Vol.  X\  I.l.  —  44 
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failed  to  pay  it  over,  was  the  recognized  agent  of  the  infant  to  receive  it,  waa 
immaterial,  since  an  infant  could  not  appoint  an  agent  to  perform  an  act  to 
his  injury,  although  he  might  constitute  an  agent  to  do  an  act  for  his  benefit, 
and  wliether  the  act  was  beneficial  or  injurious  wa,s  left  to  the  discretion  of  the 
infant.  We  think  the  decision  correct,  although  the  reason  is  absurd.  It 
follows,  from  the  foregoing,  that  where  the  infant  transfers  his  property 
witliout  any  consideration  whatever,  that  no  obligation  rests  upon  him  to 
restore  anything.  Therefore  it  is  unnecessary,  in  a  bill  to  cancel  a  deed  on 
the  ground  of  the  infancy  of  the  grantor,  for  the  complainant  to  offer  to  re- 
fund the  purchase-money  recited  in  the  deed  to  have  been  paid,  if  he  avers 
that  the  deed  was  procured  without  consideration:  Cook  v.  Toumbs,  3G  Miss. 
685;  the  infant  is  not  bound  by  the  recital  of  the  consideration  in  the  deed: 
Cook  V.  Toumbs,  36  Miss.  685;  but  it  is,  of  oourse,  incumbent  on  the  infant  to 
establish,  in  such  a  case,  that  no  consideration  was  in  fact  paid:  Wade  v. 
Love,  09  Tex.  522. 

It  has  occasionally  been  broadly  laid  down  in  actions  at  law,  brought  by 
infants  to  recover  money  or  property,  based  on  their  right  to  avoid  their  con- 
tracts, that  an  infant  could  not  disaffirm  his  contract  and  recover  back  money 
paid  or  property  transferred  thereunder,  without  restoring  or  offering  to 
restore  the  consideration  received  by  him:  Ta/t  v.  Pike,  14  Vt.  405;  39  Am. 
Dec.  228;  Farr  v.  Sumner,  12  Vt.  28;  36  Am.  Dec.  327;  Bailey  v.  Bamberger, 
11  B.  Mon.  113,  115;  Bartholomew  v .  Finnemore,  17  Barb.  428;  and  see  Bart- 
leU  V.  Cowles,  15  Gray,  445,  which  should  be  compared  with  Oibson  v.  Soper,  6 
Gray,  279,  282,  283,  66  Am.  Dec.  414,  417,  and  C/iandler  v.  Simmons,  97 
Mass.  508,  514,  93  Am.  Dec.  117,  122,  cited  supra;  also  compare  the  more 
recent  Vermont  cases  of  Price  v.  Furmati,  27  Vt.  268,  65  Am.  Dec.  194,  and 
Wlulcomb  V.  Joslyn,  51  Vt.  79,  31  Am.  Rep.  678,  with  the  earlier  ones  above 
cited;  also  see  Green  v.  Oreen,  69  N.  Y.  553;  25  Am.  Rep.  233.  In  Bartholo- 
mew V.  Finnemore,  17  Barb.  428,  an  infant  purchased  a  horse  of  the  defendant, 
and  paid  for  it  in  property.  He  kept  the  horse  about  a  month,  during  which 
time,  in  consequence  of  his  misuse  of  it,  its  value  was  greatly  lessened,  and 
then  tendered  it  back  to  the  defendant,  and  demanded  the  property  he  had 
delivered  to  the  latter.  It  was  held  that  he  could  not  recover  the  property 
on  a  refusal  to  deliver  it.  Hand,  P.  J.,  said:  "After  he  has  enjoyed  the 
benefit  of  it,  in  whole  or  in  part,  there  is  no  equity  in  his  avoiding  his  con- 
tract and  reclaiming  the  property  he  delivered  in  exchange,  without  restoring 
the  consideration,  or  at  least  an  equivalent.  Tiiis  the  plaintiff  did  not  do 
nor  offer  to  do  in  this  case.  He  had  tlie  use  of  the  horse  for  some  time,  and 
probably,  by  improper  treatment,  reduced  him  to  one  half  of  his  former 
value,  for  all  of  which  he  offered  no  compensation. "  This  theory  that  the 
infant  must  restore  the  consideration  received  by  him,  or  if  it  cannot  for 
any  reason  be  restored,  he  is  chargeable  with  an  equivalent,  or  rather  with 
its  value,  has  been  carried  to  its  fullest  extent  in  New  Hampshire,  as  already 
seen:  Heath  v.  Stevens,  48  N.  H.  251;  Kimball  v.  Bruce:  53  N.  H.  327;  City 
Savings  Bank  v.  Whittle,  63  N.  H.  587;  also  Hall  v.  Butterfield,  59  N.  H.  354, 
47  Am.  Rep.  209;  Bartlett  v.  Bailey,  59  N.  H.  408,  discussed  supra;  compare 

.  Carr  v.  ClougK  26  N.  H.  280;  59  Am.  Dec.  345. 

In  other  cases  at  law,  brought  by  infants,  it  has  been  said  that  an  infant 
who  would  rescind  his  contract  must  restore  or  offer  to  restore  the  consid- 
eration, if  it  be  in  his  liands;  but  his  obligation  with  respect  to  a  restoration 
does  not  exist  if  he  has  lost,  consumed,  destroyed,  or  in  any  way  parted  with 
tlie  consideration  during  his  minority:  Carr  v.  Clowjh,  26  N.  H.  280;  59  Am. 

.  Dec.  345;  Price  v.  Furman,  27  Vt.  268;  65  Am.  Dec.  194;  Manning  v.  John- 
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ton,  26  Ala.  446;  62  Am.  Dec.  732;  Oreen  v.  Green,  69  N.  Y.  553;  25  Am, 
Dec.  233;  Hangen  v.  Uachmdster,  17  Jones  &  S.  34;  Miller  v.  Smith,  26  Mian. 
248;  37  Am.  Rep.  407;  St.  Louis  etc  R'y  v.  Higgina,  4A  Ark.  293;  Bennett 
▼.  McLaug/tlin,  13  III.  App.  349;  Craig  v.  Van  Behber,  100  Mo.  584;  and 
Bee  Carey  v.  Burton,  32  Mich.  30;  Mustard  v.  WohlforcCa  Heirs,  15  Gratt 
329,  340;  76  Am.  Deo.  209,  214,  per  Moncure,  J.;  Oillespiev.  Bailey,  12  W.  Va. 
70,  92;  29  Am.  Rep.  445,  449;  Chief  Justice  Church  saying,  in  Oreen  v.  Green, 
69  N.  Y.  653,  25  Am.  Deo.  233:  "The  right  to  repudiate  is  based  upon  the 
incapacity  of  the  infant  to  contract,  and  that  incapacity  applies  as  well  to 
the  avails  as  to  the  property  itself,  and  when  the  avails  of  the  property  are 
improvidently  spent  or  lost  by  speculation  or  otherwise  during  miuority,  the 
infant  should  not  be  held  responsible  for  an  inability  to  restore  them.  To 
do  so  would  operate  as  a  serious  restriction  upon  the  right  of  an  infant  to 
avoid  his  contract,  and  in  many  cases  would  destroy  the  right  altogether." 
In  WhUcomh  v.  Joslyn,  51  Vt.  79,  31  Am.  Rep.  678,  an  infant  purchased  a 
wagon,  paying  part  of  the  purchase  price,  and  giving  his  promissory  note, 
Becured  by  a  lien  on  the  wagon,  for  the  remainder.  The  vendor  afterwarda 
took  the  wagon  under  his  lien  and  sold  it.  It  was  held  that  as  the  vendor  had 
retaken  the  wagon,  there  was  nothing  for  the  infant  to  do,  to  entitle  him  to 
recover  the  money  paid  by  him  towards  the  wagon,  but  to  disaffirm  the  con- 
tract. And  furthermore,  that  the  infant's  right  of  recovery  was  not  affected 
by  the  fact  that  the  wagon  had  depreciated  in  value  while  in  his  possession, 
by  reason  of  use  or  otherwise,  for  he  was  "no  more  liable  for  the  use  of  the 
wagon  than  for  the  agreed  price. "  See  also  Price  v.  Furman,  27  Vt.  268,  65 
Am.  Dec.  194,  on  the  proposition  that  where  an  infant  rescinds  his  contract 
of  exchange  offers  to  return  the  property  received  by  him,  and  brings  trover 
for  his  property,  evidence  that  the  property  offered  to  be  returned  had  depre- 
ciated  in  value  is  inadmissible,  either  for  the  purpose  of  defeating  a  recovery 
or  reducing  the  damages.  In  Lemmon  v.  Beeman,  45  Ohio  St.  505,  it  was 
held  that  where  a  minor  purchased  a  stock  of  goods,  he  might  disaffirm  the 
purchase,  and  recover  back  the  consideration  paid,  without  restoring  the 
goods,  if  they  have  been  taken  from  him,  whether  rightfully  or  not,  upon  aa 
execution  against  a  third  person.  In  such  a  case,  he  was  not  required,  as  a 
condition  of  his  right  to  recover,  to  take  any  steps  to  regain  the  property 
taken  from  him.  It  was  sufficient  if  it  had  ceased  to  be  in  his  possession  or 
subject  to  his  control.  Compare  Cresinyer  v.  WelclC»  Lessee,  15  Ohio,  156;  45 
Am.  Dec.  565. 

There  is  still  another  line  of  cases  taking  the  view  that  an  infant  may  dis- 
affirm his  contract  and  recover  back,  in  a  court  of  law,  property  transferred, 
or  money  paid  in  pursuance  thereof,  without  any  condition  as  to  restoring  the 
consideration  received  by  him:  Eureka  Company  v.  Edwards,  71  Ala.  248,  256; 
46  Am.  Rep  314,  315;  Miles  v.  Limjarinan,  24  Ind.  385;  Brigijs  v.  McCahe,  27 
Ind.  3-27;  89  Am.  Dec.  503;  Carpenter  v.  Carpenter,  45  Ind.  142;  White  v. 
Branch,  51  Ind.  210;  Clark  v.  Van  Court,  100  Ind.  113;  50  Am.  Rep.  774;  Shirk 
V.  Shultz,  113  Iiul.  571;  Chandler  v.  Simmons,  97  Mass.  508,  514;  93  Am.  Dec. 
117,  122;  Walsh  y.  Youuf/,  110  Mass.  396;  Dawson  v.  Helmes,  .30  Minn.  107, 
113;  Sluiw  V.  Boyd,  5  Serg.  &  R.  309;  and  see  Shuford  v.  Alexander,  74  Ga. 
293;  Pitcher  v.  Loycock,  7  lad.  398;  Law  v.  Long,  41  Ind.  586;  Rihardson  v. 
Pate,  93  Ind.  423,  428;  although  if  the  infant  still  has  the  cousitleration  in  his 
hands,  the  opposite  contracting  party  is  of  course  entitled  to  recover  it  in  an 
action  brought  therefor.  It  follows,  it  is  no  defense  to  an  action  by  an  infant 
to  recover  possesion  of  a  horse  that  another  horse  received  by  him  in  ex- 
change therefor  has  been  so  misused  by  him  that  though  sound  and  of  equal 
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▼alue  with  the  horse  given  hy  him  in  exchange  at  the  time  of  the  transaction, 
it  became  nnsound  and  of  no  value:  White  v.  Branch,  51  Ind.  210.  We  think 
that  the  rule  of  these  cases  better  accords  with  pleading  and  practice  in  ac- 
tions at  law  than  either  of  the  others  noticed  above.  Particularly  is  the  rule 
to  be  condemned  which  compels  i,.ie  infant,  if  he  cannot  restore  the  original 
consideration  received,  to  restore  or  offer  to  restore  an  equivalant,  or  to  ac- 
count for  the  benefits  derived  therefrom.  To  so  hold  would  operate,  in  the 
language  of  Chief  Justice  Church  in  Oreen  v.  Oreen,  quoted  above,  "as  a 
serious  restriction  upon  the  right  of  an  infant  to  avoid  his  contract,  and  in 
many  cases  would  destroy  the  right  altogether." 

It  seems  to  be  regarded  by  some  authorities  that  if  a  person  applies  to  a 
court  of  equity  for  relief  against  his  contract  on  the  ground  of  infancy,  he  will 
be  required  to  do  equity  by  restoring  the  consideration  to  the  other  contract- 
ing party  if  he  still  retains  it,  or  if  not,  by  paying  an  equivalent:  See  H'Ulyer  v. 
BenneU,  3  Edw.  Ch.  222,  225;  Oi-a//  v.  Lessimjton,  2  Bosw.  257,  262;  Smith  v. 
Evaiis,  5  Humph.  70;  Manning  v.  Johnson,  26  Ala.  446,  452;  62  Am.  Dec.  732, 
734;  Bryant  v.  Pottinrjer,  6  Bush,  473;  Boatman  v.  Broioning,  31  Ark.  364; 
Cummings  v.  Powell,  8  Tex.  80;  Folts  v.  Ferguson,  77  Tex.  301 ;  and  see  Pitcher 
V.  Laycock,  7  Ind.  389.  Thus,  says  the  vice-chancellor  in  Hdiyer  v.  Bennett,  3 
Edw.  Ch.  222,  225,  •'  if  after  an  infant  comes  of  age  he  seeks  to  disaffirm  and 
avoid  his  contract  in  a  court  of  equity,  and  files  his  bill  there  for  the  purpose 
of  obtaining  its  aid  in  restoring  to  himself  the  possession  of  the  property  he  has 
parted  with,  a  court  of  equity  must  deal  with  him  as  it  would  with  any  other 
adult  party,  and  require  him  to  do  equity  before  he  shall  have  equity  done 
unto  him.  He  must  restore  what  he  received  when  he  parted  with  the  prop- 
erty which  he  seeks  to  get  back,  especially  if  it  appears  that  the  other  dealt 
with  him  in  ignorance  of  the  fact  of  nonage. "  And  in  Oray  v.  Lessingtoa, 
2  Bosw.  257,  262,  it  was  held  that  an  infant  who  goes  into  a  court  of  equity  to 
have  her  purchase  of  personal  property  resciudeil,  and  her  promissory  notes 
and  mortgage,  given  to  secure  a  part  of  the  purchase  price,  canceled,  and  the 
money  paid  by  her  returned,  must  do  equity  and  restore  the  property,  and 
make  full  satisfaction  for  the  deterioration  arising  from  its  use.  We  do  not 
think  that  so  broad  a  rule  can  be  sustained.  The  privilege  of  infancy  should 
be  recognized  in  equity  to  the  same  general  extent  as  at  law;  and  if  the  infant 
has  in  any  way  parted  with  the  consideration  during  his  minority,  so  that  ho 
no  longer  retains  it,  we  do  not  think  that  equity  should  deny  him  relief  un< 
less  he  restores  an  equivalent.  It  seems  to  us  that  the  maxim,  "He  who 
seeks  equity  must  do  equity,"  should  not  apply  to  such  a  case. 

This  latter  is  the  view  taken  by  other  cases.  If,  therefore,  an  infant  retains 
the  consideration  received  from  the  other  contracting  party,  equity  may  very 
proi)erIy  require  its  restoration  to  the  latter  as  a  condition  on  which  relief 
will  be  granted  him  in  avoidance  of  his  contract;  but  if  the  infant  has  lost, 
consumed,  destroyed,  or  in  any  manner  parted  with  the  consideration  during 
his  minority,  so  that  it  no  longer  remains  in  his  hands,  his  obligation  with 
respect  to  a  restoration  is  at  an  end:  See  Eureka  Company  v.  Bdwrrdn,  71 
Ala.  248;  46  Am.  Kep.  314;  Jieynolds  v.  McGurry,  100  111.  356;  Brantley  v. 
Wolf,  60  Miss.  4-20;  Bedinger  v.  Wharton,  27  Gratt.  857;  StuU  v.  Harris,  51 
Ark.  294;  and  see  Gillespie  v.  Bailetj,  12  W.  Va.  70;  29  Am.  Rep.  445;  Bran- 
don v.  Brown,  106  lU.  519,  and  cases  cited;  and  certainly  there  would  be  no 
obligation  to  restore,  if  the  purchase-money  for  an  infant's  lands  had  been 
paid  to  her  husband  and  retained  b}'  him:  Bedinger  v.  Wharton,  27  Gratt. 
857;  Stall  v.  Harris,  51  Ark.  294;  not  even,  it  is  held,  where  a  large  portion 
of  it  had  been  applied  to  the  support  of  the  infant  and  her  family:  Bellinger 
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V.  Wharton,  27  Gratt.  857;  and  we  should  say  that  this  principle  would  forci- 
bly apply  where  an  infant  feme  covert  unites  with  her  hnsband  in  a  convey- 
ance of  his  lands,  in  which  she  afterwards  claims  dower:  See  Law  v.  Long,  41 
Ind.  586;  Richardson  v.  Pate,  93  Ind.  423,  428.  In  Weed  v.  Beebe,  21  Vt.  495, 
it  was  held  that  where  an  infant,  on  coming  of  age,  conveyed  land  purchased 
by  him  to  a  third  person,  who  took  with  notice  of  the  fact  that  a  portion  of 
the  purchase  price  remained  unpaid,  the  grantor  might  enforce  his  lien  there- 
for in  chancery  without  paying  or  offering  to  pay  the  amount  already  re- 
ceived by  him;  but  here  the  infant  had  really  ratified  his  purchase  by  the 
conveyance  after  majority. 

If  the  suit  is  not  brought  by  the  infant  himself,  but  by  his  subsequent 
grantee  or  purchaser,  claiming  that  a  prior  conveyance  or  sale  by  the  infant 
to  the  defendant  had  been  disaffirmed,  the  question  is  presented,  whether  the 
same  obligation  to  make  a  restoration  of  the  consideration  rests  upon  the 
plaintiff  as  \7ould  rest  upon  the  infant  had  he  sued  instead.  If  it  be  held 
that  a  restoration  or  an  offer  to  restore  is  a  condition  precedent  to  a  disaf- 
firmance, tha  defendant  may  of  course  show  that  this  step  had  not  been  com- 
plied with:  See  Kilgore  v.  Jordan,  17  Tex.  341;  Stuart  v.  Baker,  17  Tex.  417; 
Binrjiiam  v.  Barley,  55  Tex.  281 ;  40  Am.  Rep.  801.  But  where  such  a  ruling 
does  not  obtain,  we  are  inclined  to  tiiink  it  a  sound  doctrine  that  if  the  in- 
fant is  not  a  party  to  the  suit,  any  claim  which  the  defendant  whose  pre- 
vious contract  has  been  disaffirmed  may  have  on  account  of  the  consideration 
is  a  personal  claim  against  the  infant,  and  cannot  be  enforced  in  the  action: 
Mustard  v.   Wohlford's  Heirs,  15  Gratt.  329;  76  Am.  Dec.  209. 

In  some  of  the  states,  the  foregoing  questions  concerning  the  restoration  oJ 
the  consideration  are  controlled  by  statutes.  Thus  the  following  legislative 
attempt  exists  in  California:  "  la  all  cases  other  than  those  sjiecified  in  sections 
36  and  37  [sections  relating  to  contracts  for  necessaries,  and  obligations  entered 
into  under  the  express  authority  or  direction  of  statutes],  the  contract  of  a 
minor,  if  made  whilst  he  is  under  the  age  of  eighteen,  may  be  disaffirmed  by 
the  minor  himself,  either  before  his  majority  or  within  a  reasonable  time 
afterwards,  or,  in  case  of  his  death  within  that  period,  by  his  heirs  or  per- 
sonal representatives;  and  if  the  contract  be  made  by  the  minor  whilst  he  is 
over  the  age  of  eighteen,  it  may  be  disaffirmed  in  like  manner  upon  restoring 
the  consideration  to  the  party  from  whom  it  was  received,  or  paying  its 
equivalent":  Civ.  Cole,  sec.  35.  Section  17  of  the  Dakota  Civil  Code  is  the 
same  in  language,  except  that,  instead  of  the  words  "  or  within  a  reasonable 
time  afterwards,"  the  section  reads,  "or  within  one  year's  time  afterwards," 
and  adds  to  the  end  of  the  section  the  words  "with  interest."  It  haa  been 
shown  supra,  "Statutory  Regulation,"  that  certain  general  contracts  of  in- 
fants under  the  age  of  eighteen  are,  in  these  states,  absolutely  void,  while  the 
others  are  voidable  merely.  So  far  as  the  foregoing  section  speaks  of  con- 
tracts made  under  the  age  of  eighteen,  it  must  have  reference  only  to  the 
latter,  and  not  to  those  which  are  absolutely  void,  since  these  cannot  be  dis- 
affirmed, in  the  proper  sense  of  the  word.  It  will  be  observed  that  the  sec- 
tion says  nothing  about  restoring  the  consideration  when  contracts  made 
under  the  age  of  eighteen  are  disaffirmed,  while  it  says  that  if  the  contracts 
are  made  by  a  min'^r  over  the  age  of  eighteen,  they  may  be  disaffirmed  "upon 
restoring  the  consideration  to  the  party  from  whom  it  was  received,  or  paying 
its  equivalent."  It  would  seem,  therefore,  that  the  disaffirmance  by  minors 
of  contracts  made  under  the  age  of  eighteen  is  left  to  be  governed  by  the 
general  rules  of  the  law  upon  the  subject,  and  consequently  no  restoration 
or  offer  to  restore  should  ever  be  required  as  a  condition  precedent  to  a  dia- 
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affirmance,  nor  as  a  condition  to  obtaining  relief  in  an  action  brought  by  tha 
infant,  except  it  be  an  equitable  action,  and  only  then  when  he  has  not  parted 
with  the  consideration  during  his  minority,  but  still  retains  it.  But  if  a 
minor  would  disaflBrm  a  contract  made  while  he  is  over  the  age  of  eighteen, 
it  appears  to  be  a  condition  precedent  to  a  disaffirmance  that  he  should  re- 
store, or  at  least  ofifer  to  restore,  the  consideiation  received  by  him,  or  pay 
it3  equivalent,  and  unless  he  observes  this  step,  any  attempted  disaffirmance 
would  be  ineffectual.  This  seems  to  have  been  the  view  taken  in  Combs  v. 
Hawe.%  8  Pac.  liep.  597  (Cal. ).  There  can  be  only  one  opinion  about  such  a 
statutory  distinction  between  contracts,  and  that  is,  that  the  distinction  ia 
exti-emely  foolish,  there  being  absolutely  no  reason  whatever  to  justify  it» 
existence. 

In  Iowa,  it  is  provided  by  section  2238  of  the  code  that  "  a  minor  is  bound, 
not  only  by  contracts  for  necessaries,  but  also  by  his  other  contracts,  unless 
he  disaffirms  tliein  within  a  reasonable  time  after  he  attains  his  majority,  and 
restores  to  the  other  party  all  money  or  property  received  by  him  by  virtue 
of  the  contract,  and  remaining  within  his  control  at  any  time  after  attaining 
his  majority."  It  has  therefore  been  held,  under  this  provision,  that  it  i» 
essential  to  the  disaffirmance  of  a  deed  executed  by  the  grantor  during  his 
minority  that  he  return  or  tender  the  fruits  received  by  him,  if  under  his 
control:  Stout  v.  Merrill,  35  Iowa,  47.  The  section,  it  is  held,  only  requires 
the  return  of  the  ident  cal  money  or  property  received  by  the  minor,  and  not 
the  payment  of  any  other  consideration,  if  that  is  gone:  Jenkins  v.  Jenkint,  12 
Iowa,  195;  Haioes  v.  Burlinrjton  etc.  R'y,  64  Iowa,  315;  Learoxv.  Oriffith,  76 
Iowa,  89,  94.  "  If,"  says  the  court  in  the  last  case,  "he  had  disposed  of  the 
property,  and  squandered  the  money  received  from  the  other  party,  he  may 
nevertheless  avoid  the  contract." 

In  Indiana,  it  is  enacted  by  a  statute  passed  September  19,  18S1,  that  "in 
all  sales  by  an  infant  feme  covert  of  lands  belonging  to  her,  and  in  which 
sale  and  conveyance  her  husband  has  joined,  he  being  of  full  age,  said  infant 
shall  not  be  permitted  to  disaffirm  said  sale  until  she  shall  first  restore  to 
the  person  owning  said  real  estate  the  consideration  she  received  for  said 
land;  provided,  however,  that  if  she  will  allege,  in  her  complaint,  that  she 
received  no  consideration  for  said  sale,  an  issue  may  be  made  upon  such  alle- 
gation; and  if,  upon  tiie  trial,  the  court  or  jury  find  that  any  consideration 
was  received  by  her,  the  court  shall,  in  the  finding  and  decree,  declare  such 
amount  so  found  a  first  lien  against  said  laud  in  favor  of  the  defendant":  2 
R,  S.  1888,  sec.  2944.  And  "in  all  sales  of  real  estate  by  an  infant,  he  or 
she  shall  not  be  permitted  to  disaffirm  said  sale  without  first  restoring  to  the 
person  owning  the  property  sold  the  consideration  received  in  said  sale,  if 
said  infant  falsely  represented  himself  or  herself  to  said  purchaser  to  be 
over  the  age  of  twenty-one  years,  and  the  party  buying  from  said  infant 
acted  in  good  faith,  and  relied  upon  said  representations  in  such  sale,  and  had 
good  cause  to  believe  said  infant  of  full  age  ":  2  R.  S.  1888,  sec.  2945. 

Disaffirmance,  whether  Subject  to  Subsequent  Avoidancb. — It  hoa 
been  seen  that  an  infant  is  permitted  to  disaffirm  certain  of  his  contracts 
during  his  minority,  and  the  question  is  presented  whether,  after  coming  of 
age,  ho  may  avoid  such  disaffirmance.  Tlie  opinion  has  been  expressed  in 
some  English  cases  that  he  may  do  so:  Newry  etc.  Wy  v.  Coombe,  3  Ex.  565; 
Northwent^rn  R'y  v.  McMichael,  5  Ex.  114,  127.  We  think,  however  that  a 
disaffirmance  once  made  by  the  infant,  although  during  his  minority,  should 
be  held  binding  upon  him.  This  was  so  decided  in  Edijerton  v.  Wolf,  6  Gray, 
153.     If  the  disaffirmance  takes  place  after  the  infant  attains  hia  majority. 
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it  shotild  unquestionably,  especially  where  the  rights  of  others  intervene,  be 
binding,  and  not  subject  to  a  subsequent  recall:  See  White  v.  Flora,  2  Over. 
426,  432;  see  also  Derrick  v.  Kenned//,  i  Port.  41 ;  McCarthy  v.  Nicrosi,  72 
Ala.  332;  47  Am.  Rep.  418,  421.  See  a  question  of  incomplete  diaaffirmauco 
discussed  in  Best  v.  Olvens,  3  B.  Mon.  72,  74. 

Who  may  Takk  Advantage  of  Infancy.  — It  is  a  well-settled  general 
rule  that  infancy  is  a  personal  privilege,  of  which  no  one  is  permitted  to 
take  advantage  except  the  infant  himself:  Coan  v.  Bowlex,  1  Show.  165,  171; 
Orey  v.  Cooper,  3  Doug.  65;  Shropshire  v.  Burns,  46  Ala.  108;  Hti-stings  v. 
Dollarhide,  24  Cal.  195;  Frader  v.  Massey,  14  Ind.  382;  Schrock  v.  Crawl,  83 
Ind.  243;  Cannon  v.  Alshury,  1  A.  K.  Marsh.  76;  10  Am.  Dec.  709;  Beder 
V.  BullUt,  3  A.  K.  Marsli.  280;  13  Am.  Dec.  161;  Hardy  v.  Waters,  38  Me. 
450;  Oliver  v.  Houdlet,  13  Mass.  237,  239;  7  Am.  Dec.  134,  135;  Nightingale 
V.  Witliin'jton,  15  Mass.  272;  8  Am.  Dec.  101;  Hill  v.  Keyes,  10  Allen,  258, 
260;  MowKjhan  v.  Agricultural  F.  Ins.  Co.,  53  Mich.  238;  Voorhees  v.  Wait, 
15  N.  J.  L.  343;  Patterson  v.  Lippincott,  47  N.  J.  L.  457;  Inhabitants  of  Bor- 
dentovm  v.  Wallace,  50  N.  J.  L.  13;  Van  Bramer  v.  Cooper,  2  Johns.  279; 
Hartness  v.  Tliampson,  5  Johns.  160;  Mason  v.  Denison,  15  Wend.  64-66; 
Parker  v.  Baker,- 1  Clarke  Ch.  136;  Beardsley  v.  Hotchkiss,  96  N.  Y.  201; 
S locum  V.  Hooker,  13  Barb.  536;  Jones  v.  Butler,  30  Barb.  641;  Hesser  v. 
Stei7ier,  5  Watts  &  S.  476;  Kuns's  Exrs  v.  Young,  34  Fa.  St.  60;  McOill  v. 
Woodward,  3  Brev.  401;  White  v.  Flora,  2  Over.  426,  431;  Harris  v.  Mas- 
grove,  59  Tex.  401;  Wamsley  v.  Lindenherger,  2  Rand.  478;  Code  of  Geor- 
gia (1882),  sec.  2732.  This  rule,  which  has  been  established  from  the 
earliest  times,  is  utterly  inconsistent  with  any  other  idea  than  that  the  con- 
tracts of  infants  are  voidable  merely,  and  not  void.  Being  voidable  only, 
it  rests  solely  with  the  infant  to  say  whether  a  contract  made  by  him  shall 
be  binding  or  not. 

It  follows  that  a  stranger  to  the  contract  cannot  assert  that  it  is  not  bind- 
ing because  entered  into  by  an  infant:  Keane  v.  Boycott,  2  H.  Black.  511,  515; 
Douglas  v.  Watson,  17  Com.  B.  685,  691;  34  Eng.  Law  &  Eq.  447,  551;  Bald- 
win V.  Rosier,  1  McCrary,  384;  Balvock  v.  Doe  ex  dem.  Boioman,  8  Ind.  1 10; 
Trustees  of  La  Orange  Collegiate  Institute  v.  Anderson,  63  Ind.  367;  30  Am. 
Rep.  224;  Ridgeley  v.  Crandall,  4  Md.  435,  441;  Thompson  v.  Hamilton,  12 
Pick.  425;  23  Am.  Dec.  619;  Kendall  v.  Lawrence,  22  Pick.  540;  McCarty  v. 
Murray,  3  Gray,  578;  Kingman  v.  Perkins,  105  Mass.  Ill;  Mansfield  v.  Gw' 
don,  144  Mass.  168;  Soper  v.  Fry,  37  Mich.  236;  Holmes  v.  Rice,  45  Mich. 
142;  Griffith  V.  Schivenderman,  27  Mo.  412;  Roberts  v.  Wiggin,  1  N.  H.  73;  8 
Am.  Dec.  38;  Dominick  v.  Michael,  4  Sand.  374,  418;  Rose  v.  Daniel,  3  Brev. 
438;  Lester  v.  Frazer',  2  Hill  Eq.  529;  Riley  Eq.  76.  To  illustrate:  In  an  ac- 
tion against  the  defendant  for  enticing  away  the  plaiutiflF'a  servant,  the  de- 
fendant was  not  permitted  to  allege  that  the  contract  of  service  was  void 
because  the  servant  was  an  infant:  Keane  v.  Boycott,  2  H  Black.  511,  515; 
and  in  an  action  on  a  note  executed  to  the  trustees  of  a  college  for  the  pur- 
pose of  an  endowment  fund,  and  payable  on  condition  that  a  certain  sura 
should  be  "secured"  for  that  purpose  prior  to  a  date  named,  an  answer  by 
the  defendant  that  a  portion  of  the  required  sum  was  secured  by  notes  exe- 
cuted by  infants  is  insufficient:  Ti-ustees  of  La  Grange  Collegiate  Institute  v. 
Anderson,  63  Ind.  367;  30  Am.  Rep.  224;  so  an  action  against  the  general 
owners  of  a  ship,  which  had  been  chartered  by  an  infant,  for  not  delivering 
goods,  cannot  be  maintained  if  the  contract  of  charter  has  not  been  avoided  by 
the  infant:  Tliompson  v.  Hamilton,  12  Pick.  425;  23  Am.  Dec.  619;  again,  it 
ia  no  defense  to  an  action  of  ejectment  that  the  grantor,  under  whom  tha 
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plaintiff  claimed,  was  an  infant:  Babcock  v.  Doe  ex  dem.  Botoman,  8  Ind. 
110;  and  in  a  suit  to  foreclose  a  mortgage,  given  to  secure  a  promissory  note, 
while  the  maker  of  the  note  may  plead  his  infancy,  a  subsequent  lien-holder 
cannot  join  in  the  defense:  Baldwin  v.  Bonier,  1  McCrary,  384;  and  a  con- 
veyance, mortgage,  assignment,  or  other  transfer  of  property  by  an  infant 
cannot  be  attacked  as  invalid  because  of  infancy  by  his  creditors:  Kendall  v. 
Lawrence,  22  Pick.  540;  McCarty  v.  Murray,  3  Gray,  578;  Kimjman  v.  Per- 
him,  105  Mass.  Ill;  RoberU  v.  Wiggin,  1  N,  H.  73;  8  Am.  Dec.  38;  Letter  v. 
Frazer,  2  Hill  Eq.  529;  Riley  Eq.  76. 

Again,  it  follows  that  the  adult  party  to  the  contract  with  the  infant  is 
bound,  and  cannot  take  advantage  of  the  infancy:  Forrestei-'s  Case,  1  Sid. 
41;  S.  C,  8ub  nom.  Oahle  v.  Forester,  1  Keb.  1;  Smith  v.  Boiven,  1  Mod.  25; 
HoU  V.  Ward  Chrencieux,  2  Strange,  937;  Warwick  v.  Bruce,  6  Taunt.  118; 
affirming  2  Maule  &  S.  205;  Chicago  etc.  B.  B.  v.  Lammert,  19  III.  App. 
135,  140;  Johnson  v.  Rockwell,  12  Ind.  7G;  Bee^on  v.  Carlton,  13  Ind.  354; 
Cannon  v.  Aiibury,  1  A.  K.  Marsh.  76;  10  Am.  Dec.  709;  Arnous  v.  Lesas- 
eier,  10  La,  592;  29  Am.  Dec.  470;  Oliver  v.  Houdlet,  13  Mass.  237,  239;  7 
Am.  Dec.  134,  135;  Boyden  v.  Boyden,  9  Met.  519,  521;  Stiff  v.  KeUh,  143 
Mass.  224;  Monaghan  v.  Agricultural  F.  Im.  Co.,  53  Mich.  .238;  Voor/iees  v. 
Wait.  15  N.  J.  L.  343;  HuiU  v.  Peake,  5  Cow.  475;  15  Am.  Dec.  475; 
Willard  V.  Stone,  7  Cow.  22;  17  Am.  Dec.  496;  Yates  v.  Lyon,  61  N.  Y. 
344;  Crymes  v.  Day,  1  Bail.  L.  320;  Harris  v.  Musgrove,  59  Tex.  401;  and 
see  Code  of  Georgia  (1882),  sec.  2732.  Hence,  as  seen  ante,  "  Contracts  to 
Marry, "  while  the  mere  promise  to  marry  of  an  infant  is  not  binding  upon 
him,  yet  the  adult  party  to  the  contract  is  bound,  and  therefore  the  infancy 
of  the  plaintiff  is  no  defense  to  an  action  for  breach  of  promise  against  the 
adult:  Holt  v.  Ward  Clarencieux,  2  Strange,  937;  Cannon  v.  Alslury,  1  A.  K. 
Marsh.  76;  10  Am.  Dec.  709;  Hunt  v.  Peake,  5  Cow.  475;  15  Am.  Dec.  475; 
Willard  v.  Stone,  7  Cow.  22;  17  Am.  Dec.  496.  And  if  a  person  contracts 
with  an  infant  to  receive  from  him  a  conveyance  of  land,  which  he  knows, 
at  the  time  of  contracting,  will  be  executed  before  the  infant  shall  have  ar- 
rived at  his  majority,  he  cannot  avail  himself  of  that  fact  in  defense  to  an 
action  on  a  promissory  note  for  the  purchase-money:  Beeson  v.  Carlton,  13 
Ind.  354;  and  if  personal  property  be  sold  to  an  infant,  the  fact  that  the 
vendor  retains  or  afterwards  comes  into  possession  of  the  property  as  guar- 
dian of  the  infant  will  not  authorize  him  to  rescind  the  sale:  Crynies  v. 
Day,  1  BaiL  L.  320;  even  a  contract  of  bailment,  made  by  the  bailee  with 
the  agent  of  an  undisclosed  principal,  who  is  a  minor,  cannot  be  rescinded 
by  the  bailee  on  the  ground  of  the  principal's  minority:  Stiff'  v.  Keith,  143 
Mass.  224.  There  is  one  apparent  exception  to  this  rule;  that  the  adult  party 
to  a  contract  with  an  infant  cannot  take  advantage  of  the  infancy  of  the 
other  party;  namely,  an  infant  cannot  maintain  a  suit  for  the  specific  per- 
formance of  his  contract,  because  the  remedy  is  not  mutual,  since  the  defend- 
ant could  not  have  maintained  the  suit  against  the  infant  plaintiff:  Flight 
V.  Bolland,  4  Russ.  298;  and  see  Carreli  v.  Potter,  23  Mich.  377;  compare 
Smitlt  V.  SmiHt,  36  Ga.  184. 

For  the  same  reason,  if  a  joint  co-promisor  is  an  infant,  the  promisee,  in 
an  action  brought  upon  the  contract,  cannot  consider  the  contract  as  void  as 
to  the  infant,  but  must  join  him  as  a  party  defendant:  Wamaley  v.  Liinlen- 
berger,  2  Rand.  478;  S locum  v.  Hooker,  13  Barb.  636.  The  cases  of  Burgess 
V.  Merrill,  4  Taunt  468,  Oibbs  v.  Merrill,  3  Taunt.  307,  313,  Assignees  of 
Hull  V.  Connolly,  3  McCord,  6,  15  Am.  Dec.  612,  maintaining  the  contrary, 
cannot  be  sustained.     And  if  a  defendant,  in  an  action  upon  a  joint  contract, 
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aeta  up  his  infancy  as  a  defense,  the  plaintiff  may  enter  a  nolle  prosequi  or 
discontinue  as  to  him,  and  proceed  to  judgment  against  the  other  defend- 
ants: Hartnesa  v.  Thompson,  6  Johns.  160;  Mason  v.  Denison,  15  Wend.  64- 
06;  yVoodward  v.  Newhcdl,  1  Pick.  500;  Cole  v.  Pennell,  2  Rami.  174,  179; 
Cutis  V.  Gordon,  13  Me.  474;  Kirbyv.  Cannon,  9  lad.  371;  Taylor  v.Dansby, 
42  Mich.  82;  or,  of  course,  the  plaintiff  may  try  tl.c  question  of  infancy,  and 
if  found  against  him,  may  still  have  judgment  against  the  other  defendants: 
■  Cults  V.  Gordon,  13  Me.  474.  Tlie  opinion  entertained  by  the  nisi  piius  cases 
of  Chandler  v.  Parkes,  3  Esp.  76,  Jaffray  v.  Frehain,  5  Esp.  47,  that  this 
practice  could  not  be  followed,  but  that  the  plaintiff  should  discontinue  the 
action,  and  commence  a  new  action  against  the  adult  defendants  only,  has 
been  repeatedly  condemned,  and  is  no  longer  the  law. 

An  adult  defendant  likewise  cannot  plead  the  infancy  of  his  co-promisor, 
or  join  with  him  in  a  plea  of  infancy:  Van  Bramer  v.  Cooper,  2  Johns.  279; 
Inlicdntants  of  Bordentown  v.  Wallace,  50  N.  J.  L.  13;  and  a  joint  plea  of  the 
infancy  of  one  defendant  being  bad  on  demurrer  as  to  the  adult,  is  bad  as  to 
both:  Inhahitcuits  of  Bordentown  v.  Wallace,  50  N.  J.  L.  13.  So  a  firm  of 
copartners  cannot  avail  themselves  of  the  exception  to  the  rule  that  a  party 
cannot  rescind  a  contract  and  retain  the  consideration,  existing  in  favor  of 
infants,  when  they  bring  an  action  upon  a  policy  of  fire  insurance  after  a 
settlement  has  been  made  witli  the  company  by  an  infant  member  of  the 
firm:  Broion  v.  Hartford  F.  Ins.  Co.,  117  Mass.  479. 

The  rule  that  the  infancy  of  the  payee  of  a  bill  or  note  is  no  defense  to 
an  action  on  the  paper  by  an  indorsee  or  transferee  against  the  acceptor, 
drawer,  or  maker  may  also  be  placed  on  the  ground  that  the  privilege  of 
infancy  is  personal:  Grey  v.  Cooper,  3  Doug.  65;  Taylor  v.  Croker,  4  Esp.  187; 
Nlghtinijdle  v.  Withinyton,  15  Mass.  272;  8  Am.  Dec.  101;  Dulty  v.  Brownfield, 
1  Pa.  St.  497;  Hardy  v.  Waters,  38  Me.  450;  Frazier  v.  Massey,  14  Ind.  382; 
Garner  v.  Cook,  30  Ind.  331 ;  Hastings  v.  Dollarhide,  24  Cal.  195.  And  to  an 
action  on  a  promise  to  pay  the  note  or  other  obligation  of  another,  the  fact 
that  the  latter  was  an  infant  is  no  defense:  Hesaer  v.  Steiner,  5  Watts  &  S. 
476;  Ktins'a  Ex'ra  v.  Young,  34  Pa.  St.  60;  and  an  injunction  to  restrain  pro- 
ceedings at  law  on  a  note  of  an  infant,  indorsed  by  his  father  as  security, 
given  for  the  purchase  of  lands  by  the  infant,  issued  on  a  bill  filed  by  the 
infant  to  disaffirm  the  sale,  will  be  dissolved  as  to  the  father:  Parker  v. 
Baker,  1  Clarke  Ch.  136. 

The  foregoing  general  rule,  that  no  one  can  take  advantage  of  the  infancy 
of  a  party  to  a  contract  except  the  infant  himself,  is  subject  to  some  limita- 
tions. Thus  it  is  well  settled  tliat  a  privy  in  blood,  or  in  other  words,  the 
heir  of  an  infant,  may,  when  interested,  avoid  the  infant's  contracts  on  the 
ground  of  his  infancy,  provided,  of  course,  the  right  to  avoid  has  not  been 
lost:  Whittimjhams  Case,  8  Coke,  42  b;  White  v.  Flora,  2  Over.  426,  431; 
Breckenridije's  Heirs  v.  Ormshy,  1  J.  J.  Marsh.  236;  19  Am.  Dec.  71;  Lever- 
ing V.  Heighe,  2  Md.  Ch.  81;  3  Md.  Ch.  365;  Dominick  v.  Michael,  4  Sand. 
374,  418;  Hardy  v.  Waters,  38  Me.  450;  Hill  v.  Keyes,  10  Allen,  258,  260; 
Illinois  Land  and  Loan  Co.  v,  Bonner,  75  111.  315,  322;  Bozeman  v.  Urowning, 
31  Ark.  364;  Veal  v.  Fortson,  57  Tex.  482;  Austin  v,  Charlestown  Female 
Seminary,  8  Met.  196,  203;  Cal.  Civ.  Code,  sec.  35;  Dak.  Civ.  Code,  sec.  17. 
So,  also,  an  infant's  personal  representatives  may  disaffirm  his  contracts: 
Husxey  v.  Jeioelt,  9  Mass.  100;  Hill  v.  Keyes,  10  Allen,  258,  260;  Breden- 
ridge's  Heirs  v.  Ormshy,  1  J.  J.  Marsh.  236;  19  Am.  Dec.  71;  Counts  v-  Bates, 
Harp.  L.  464;  Parsons  v.  Hill,  8  Mo.  135;  Ferguson  v.  Bell's  Adm'r,  17  Mo. 
347,  351;   Jcfford's  Adm'r  v.  Ringgold,  6  Ala.  544;  Shropsldre  v.  Burns,  46 
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Ala.  108;  ffardy  v.  Waters,  38  Me.  450;  Vauyhan  v.  Parr,  20  Ark.  600; 
Bozeman  v.  Browning,  31  Ark.  3G4;  TilUmjhast  v.  Holhrook,  7  R.  I.  230,  243; 
Ilastingii  v.  DoUarhide,  24  Cal.  195;  Cal.  Civ.  Code,  sec.  35;  Dak.  Civ.  Code, 
see.  17. 

But  the  guardian  of  an  infant,  it  is  held,  cannot  rescind  the  contracts  of 
his  ward:  Oliver  v.  Houdlet,  13  Mass.  237;  7  Am.  Dec.  134;  Crymea  v.  Day,  I 
Bail.  L.  320;  the  court,  in  the  first  of  these  cases,  saying:  "The  authority  and 
interest  of  a  guardian  extend  only  to  such  things  as  may  be  for  the  benefit 
and  advantage  of  the  ward.  If  an  infant  makes  a  contract  from  which  h© 
derives  a  benefit,  it  cannot  be  avoided  by  his  guardian;  for  this,  being  injurious 
to  the  infant,  would  be  a  violation  of  tlie  guardian's  duty."  It  was,  how- 
ever, decided  in  Clumdler  v.  Simmons,  97  Mass.  508.  93  Am.  Dec.  117,  that 
the  deed  of  conveyance  of  a  minor  may  be  avoided,  after  he  becomes  of  age, 
by  a  guardian  appointed  over  him  as  a  spendthrift.  "After  the  infant  is  of 
full  age, "  says  the  court,  "if  unable  to  exercise  his  privilege,  by  reason  of 
mental  or  legal  incapacity,  it  seems  reasonable,  and  consistent  with  the  nature 
and  purpose  of  this  right,  that  it  should  be  exercised  for  him,  and  in  his  name 
by  the  guardian  who  may  have  charge  of  his  interests.  Otherwise  he  might 
be  remediless  for  most  serious  impositions,  as  he  can  do  no  legally  valid  act 
himself.  The  right  may  be  asserted  by  heirs;  and  we  cannot  doubt  that  it  may 
be,  also,  by  a  guardian  appointed  over  his  property  for  any  cause  for  which 
adult  persons  are  placed  under  guardianship. "  It  has  been  also  held  that  an 
assignee  in  insolvency  cannot  maintain  a  bill  in  equity  to  relieve  the  real 
estate  of  the  insolvent  from  the  encumbrance  of  a  mortgage  thereon,  executed 
by  the  insolvent  when  a  minor,  and  not  ratified  or  disaffirmed  by  him  after 
coming  of  age:  Mansfield  v.  Gordon,  144  Mass.  1G8.  "While  the  rights  of  an 
assignee,"  says  Devens,  J.,  "  are  not  always  tested  by  those  of  an  individual 
creditor,  there  would  seem  to  be  no  reason  why  larger  rights  in  an  estate 
conveyed  by  a  minor  are  obtained  by  an  assignee  acting  on  belialf  of  all  the 
creditors."  An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  cannot  be  made  by  the  trustee 
acting  under  it,  especially  when  a  court  of  equity  is  asked  to  compel  him  to 
render  an  account:  Jones  v.  Buller,  30  Barb.  641. 

It  has  sometimes  been  said  that  privies  in  estate  with  an  infant  miglit 
also  take  advantage  of  the  privilege  of  infancy:  White  v.  Flora,  2  Over.  426, 
431;  Jackson  ex  dem.  Bray  ton  v.  Bwrchin,  14  Johns.  124,  127;  Beeler  v.  BaliiU, 
3  A.  K.  Marsh.  280;  13  Am.  Dec.  161;  Dominick  v.  Michael,  4  Sand.  374,  418; 
Nelson  V.  Eaton,  1  Redf.  498;  but  this  dictum  is  erroneous:  Whiltingham^a  Case, 
8  Coke,  42  b;  Breckenridge's  Heirs  v.  Ormshy,  1  J.  J.  Marsh.  236;  19  Am.  Dec. 
71;  Bozeman  v.  Browning,  31  Ark.  364;  the  last  case  denying  the  right  to 
avoid  to  the  infant's  devisees.  It  should,  however,  be  carefully  noted  that 
after  the  infant  has  disaffirmed  his  contract,  a  privy  in  estate,  or  indeed  any 
one  whatever,  may  take  advantage  of  such  disaflBrmance:  Jackson  ex  dem. 
Wallace  V.  Caiyenter,  11  Johns.  539;  Jackson  ex  dem.  Brayton  v.  Burchin,  14 
Johns.  124,  127;  McOillv.  Woodward,  3  Brev.  401;  Williams  v.  Norris,  2  Litt. 
157;  Breckenridge's  Heirs  v,  Ormsby,  1  J.  J.  Marsh.  236;  19  Am.  Dec.  71;  Den 
ex  dem.  Hoyle  v.  Stowe,  2  Dev.  &  B.  3-.'0,  323;  Wimherly  v.  Jones,  1  Ga.  Dec. 
91;  Harris  v.  Cannon,  6  Ga.  382.  This  is  for  the  simple  reason  that  when  the 
contract  has  been  avoided,  it  is  as  though  it  had  never  existed.  One  who 
claims  to  be  the  owner  of  property  could  therefore  assert  that  a  previous 
transfer  of  the  property  made  during  infancy  by  the  person  under  whom  he 
derives  title  had  been  disaffirmed  by  the  latter.  So  sureties  on  the  note 
of  an  infant  given  for  the  price  of  laud  purchased  by  him  are  not  liable  where 
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the  infant  disaffirms  the  contract  after  attaining  majority,  and  restores  the 
land  to  the  grantor:  Baker  v.  Keiuieit,  54  Mo.  82.  And  one  to  whom  land  has 
been  conveyed,  against  which  a  mechanic's  lien  for  materials  furnished  i» 
Bouglit  to  be  enforced,  may,  after  the  grantor  has  disaffirmed 'the  contract  on 
the  ground  of  infancy,  avail  himself  of  the  disaffirmance  in  defense;  and  this, 
it  is  held,  although  the  contract  was  disaffirmed  by  the  grantor  by  a  plea  of 
infancy  in  the  same  action:  Price  v.  Jennings,  62  Ind.  111.  Also,  where  an 
infant  mortgagor  has,  in  a  suit  against  him  and  his  vendee  to  foreclose, 
pleaded  his  infancy,  he  thereby  renders  his  mortgage  void  ab  initio,  and  a 
separate  answer  by  the  vendee,  alleging  such  infancy  and  avoidance,  is  good: 
Shrock  V.  Crowl,  83  Ind.  243.  The  right  of  avoidance,  however,  is  not  as- 
signable: Attstin  V.  Charlestoicn  Female  Seminary,  8  Met.  196,  203;  and  see 
Armitage  v.  IVidoe,  36  Mich.  124. 

Ratikication  —  What  Contracts  of  Infants  may  be  Ratified. — The 
ratification  of  a  contract  made  during  infancy  necessarily  presupposes  that  the 
contract  was  not  absolutely  binding,  and,  on  the  other  hand,  that  is  was  no 
more  than  voi<lable.  If  the  contract  of  an  infant  be,  for  any  reason,  void, 
very  plainly  there  is  nothing  which  can  be  ratified.  Any  so-called  ratifica- 
tion could,  at  the  most,  be  but  a  new  contract,  into  which  all  the  elements, 
including  consideration,  must  enter.  Those  cases  which  hold  an  infant's  con- 
tract, entered  into  by  an  agent,  to  be  absolutely  void,  because  an  infant  can- 
not appoint  an  agent,  must,  to  be  consistent,  also  hold  the  contract  to  be 
incapable  of  ratification,  and  such  a  ruling  has  sometimes  actually  beea 
made:  Doe  ex  dem.  Thomas  y.  Roberts,  16  Mees.  &  W.  778,  781;  Truebloodv. 
TrueUood,  8  Ind.  195;  65  Am.  Dec.  756;  Wainwright  v.  Wilkinson,  62  Md. 
146;  but  see  supra,  "Delegation  of  Authority,"  and  particularly  the  case  of 
Whitney  v.  Dutch,  14  Mass.  457,  7  Am.  Dec.  229,  in  which  the  question  of  th© 
ratification  of  a  note  executed  by  an  agent  of  an  infant  was  involved. 

If  any  or  all  contracts  of  infants  are  made  void  by  statute,  then,  of  course, 
the  contracts  cannot  be  ratified.  The  Infants'  Relief  Act  of  England  has 
already  been  noticed  above,  under  the  head  "Statutory  Regulation."  By 
the  second  section  of  that  act,  it  is  provided  that  "no  action  shall  bo 
brought  whereby  to  charge  any  person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratificatioa 
made  after  full  age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration  for  such  prom- 
ise or  ratification  after  full  age."  It  has  been  held  that  this  provision 
applies  to  ratifications  made  after  the  passage  of  the  act  of  contracts  en- 
tered into  before  that  time:  Ex  parte  Kibble,  L.  R.  10  Ch.  373;  but  that 
an  action  was  maintainable  by  a  bona  fide  indorsee  for  value,  and  without 
notice,  against  the  acceptor  of  a  bill  of  exchange,  who  accepted  the  bill 
after  attaining  twenty-one  years  of  age,  for  a  debt  contracted  during  in- 
fancy, and  after  the  passage  of  the  act;  although  it  seems  that  in  such  a 
case  the  acceptance  would,  as  between  the  immediate  parties  to  the  bill,  be 
a  "promise  or  ratification,"  within  the  meaning  of  the  section,  upon  which 
an  action  at  the  suit  of  the  drawer  would  not  lie:  Belfast  Banking  Co.  v. 
Dolierty,  4  L.  R.  Ir.  124.  It  has  also  been  held  that  this  section  applies  to 
promises  to  marry:  See  supra,  "Contracts  to  Marry  ";  and  that  therefore  a 
ratification  of  such  a  promise,  after  the  infant  became  of  full  age  wouM  not 
be  binding,  although  a  fresh  promise  would  be:  Coxhead  v.  MtiUis,  L.  R.  3 
C.  P.  D.  439;  Northcote  v.  Doughty,  L.  R.  4  C.  P.  D.  385;  Ditc/iam  v.  Wor- 
rail,  L.  R.  5  C.  P.  D.  410.  For  cases  and  comments  upon  statutes  of  state* 
of  tills  country,  see  supra,  "Statutory  Regulation." 
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Independently  of  statute,  and  the  few  cases  which  stubbornly  insist  that 
certain  contracts  of  infanta  are  void  at  common  law,  the  rule  is,  that  the  gen- 
eral contracts  of  an  infant  may  be  ratified  by  him  after  coining  of  age,  and 
thus  rendered  no  longer  subject  to  his  disaffirmance. 

Nature  and  Effect  of  Ratification. — It  has  sometimes  been  said  that 
if  a  person,  after  attaining  his  majority,  ratifies  a  contract  made  by  him 
during  infancy,  he  takes  upon  himself  a  new  liability  founded  upon  an  exist- 
ing moral  obligation:  Tliornton  v.  /Uinr/worth,  2  Barn.  &  C.  824,  826;  4  Dowl. 
A  R.  545;  Wihxc  v.  Roath,  12  Conn.  550;  Watkim  v.  Stevens,  4  Barb.  165, 
175;  Hodges  v.  Hunt,  22  Biirb.  153,  151;  Fetrowv.  Wiseman,  40  Ind.  148,  167. 
Thus,  says  Bayley,  J.,  in  Thornton  y.  Illinyworth,  2  Barn  &  C.  824,  825, 
"  if  he  makes  a  promise,  after  he  comes  of  age,  that  binds  him,  on  the  ground 
of  his  taking  upon  himself  a  new  liability  upon  a  moral  consideration  exist- 
ing before,  it  does  not  make  a  legal  debt  from  the  time  of  making  the  bargain"; 
«nd  in  Hodges  v.  Hunt,  22  Barb.  150,  151,  Paige,  J.,  says:  "Although  most  of 
the  contracts  of  infants  are  now  held  to  be  voidable,  and  not  absolutely  void, 
yet,  as  they  are  not  binding  on  the  infant,  a  new  promise  does  not  impart  to 
them  any  legal  validity  so  as  to  enable  the  creditor  to  enforce  them;  but  tho 
new  promise  creates  a  new  contract,  founded  upon  and  deriving  its  aliment 
from  the  old  demand,  upon  which  the  creditor  may  sustain  a  suit  against  tho 
infant."  This  theory  seems  to  be  a  result  of  the  old  notion  that  many,  if 
not  most,  contracts  of  infants  are  void,  and  is  utterly  unsound.  The  truth 
is,  a  ratification  simply  extinguishes  the  infirmity  of  infancy  in  the  contract, 
BO  that  the  contract  can  no  longer  be  disaffirmed.  A  ratification  is  not  the 
creation  of  any  new  liability,  but  is  merely  the  removal  of  an  objection  to 
an  already  existing  and  continuing  liability.  An  infant's  contract  is  binding 
upon  him  until  disaffirmed,  and  when  ratified  it  ceases  to  be  the  subject  of 
avoidance.  As  was  correctly  said  by  McGowan,  J.,  in  fhley  v.  Padgett,  27 
S.  C.  300,  302:  "  From  its  very  nature,  a  thing  only  voidable  needs  no  pos- 
itive confirmation,  but  stands  good  until  impeached  by  a  proper  party.  In 
the  first  instance,  confirmation  has  no  proper  application  to  it,  but  when 
there  is  an  effort  to  avoid  the  act,  it  becomes  important  to  inquire  whether 
there  has  been  confirmation;  for  if  so,  the  matter  has  passed  beyond  the  con- 
trol of  the  party,  and  is  no  longer  voidable."  Compare  a  distinction  made 
between  an  infant's  executed  and  his  executory  contracts,  as  to  their  binding 
force,  commented  upon  ante,  title  "Void  and  Voidable." 

It  may  furthermore  be  regarded  as  settled,  contrary  to  expressions  of 
opinion  found  in  some  of  the  foregoing  cases,  that  the  ratification  of  a  con- 
tract entered  into  during  infancy  relates  back  to  the  time  the  contract  was 
made,  and  renders  it  valid  from  the  beginning:  Slator  v.  Trimble,  14  Ir.  C. 
L.  342;  Clieshire  v.  Barrett,  4  McCord,  241;  17  Am.  Dec.  735;  Reedv.  Balcltelr 
der,  1  Met.  559;  West\.  Penny,  16  Ala.  187,  191;  Doe  ex  dem,  McCoi-mic  v. 
Leggetl,  8  Jones  L.  425,  427;  Palmer  v.  Miller,  25  Barb.  399;  Hall  v.  Jones, 
21  Md.  439;  Minock  v.  Shortridge,  21  Mich.  304,  316.  Thus,  it  is  said  by 
Craves,  J.,  in  Minock  v.  Shortridge,  21  Mich.  304,  315,  "when  a  ratifica- 
tion occurs,  it  excludes  all  right  to  disavow  the  original  undertaking,  and 
makes  it  obligatory  as  against  the  defense  of  infancy.  The  new  matter 
reaches  back  and  renders  the  original  contract  binding  from  the  time  it  was 
made,  and  the  first  agreement,  having  in  its  entirety  received  the  assent  of 
the  promisor  after  the  ceasing  of  his  disability,  is  made  in  all  its  parts  the 
binding  contract  of  the  parties."  It  follows,  therefore,  that  if  a  promissory 
note  made  during  infancy  is  confirmed,  a  transferee  holds  the  paper  as  a 
valid  negotiable  instrument,  on  which  he  can  maintain  an  action  in  his  owa 
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name:  Chesldre  v.  Barrett,  4  McCord,  241;  17  Am.  Dec.  735;  Reed  v.  Batch- 
elder,  1  Met.  559;  and  a  ratification  by  infanta  of  a  contract  of  sale  of  their 
lands  will  inure  to  the  benefit  of  the  party  entitled  under  the  original  ven- 
dee: Ball  V.  Jones,  21  Md.  439.  So  it  is  held  the  ratification  of  a  mortgage 
executed  during  infancy  will  cut  oflf  a  voluntary  conveyance  of  the  premises 
by  the  mortgagor  to  a  third  person,  in  trust  for  the  mortgagor's  wife  and 
children,  made  intermediate  the  execution  of  the  mortgage  and  its  ratifica* 
tioQ:  Palmer  v.  Miller,  25  Barb.  399. 

Finally,  it  is  the  rule  that  a  ratification  once  validly  made  of  a  contract 
entered  into  by  the  party  while  an  infant  is  binding  upon  hi:n,  and  cannot  be 
recalled  or  disaffirmed:  Derrick  v.  Kennedy,  4  Port.  41;  McCarthy  v.  Nicrosi, 
72  Ala.  332;  47  Am.  Rep.  418,  421;  VoUz  v.  VoUz,  75  Ala.  5.55;  Hastings  v. 
Dollarhide,  24  Cal.  195;  and  see  Mustard  v.  Wohlford's  Heirs,  15  Gratt.  329; 
75  Am.  Dec.  209. 

Suit  should  bk  Brought  on  thk  Contract  Ratified,  and  if  infancy 
is  pleaded,  the  plaintiff  should  reply  the  confirmation.  This  is  generally 
conceded  to  be  the  proper  rule  of  pleading  when  a  contract  made  during  in- 
fancy is  subsequently  ratified,  although  some  of  the  cases  intimate  that  the 
plaintiff  might,  in  case  the  defendant  had  made  a  new  promise  after  coming 
of  age,  declare  on  the  new  promise:  Hunt  v.  Massey,  5  Barn.  &  Adol.  902, 
903;  West  v.  Penny,  16  Ala.  187,  191;  Stem  v.  Freeman,  4  Met.  (Ky.)  309, 
312;  Walkins  v.  Stevens,  4  Barb.  168,  175;  Hodjes  v.  Hunt,  22  Barb.  150,  151; 
contra.  Bliss  v.  Perryman,  1  Scam.  484.  In  Stern  v.  Freeman,  4  Met.  (Ky.) 
309,  312,  Bullitt,  J.,  says:  "Probably  where  a  person  after  coming  of  age 
has  promised  to  pay  a  debt  contracted  during  infancy,  or  has  done  an  act 
from  which  the  law  implies  such  a  promise,  the  plaintiff  might  declare  upon 
the  new  promise,  relj'ing  upon  the  original  consideration  to  support  it. 
But  he  is  not  obliged  to  do  so.  He  may  declare  upon  the  original  contract, 
and  show  the  new  promise,  like  any  other  ratification,  in  avoidance  of  the 
plea  of  infancy.  This  results  necessarily  from  the  fact  that  the  contract  is 
voidable  only,  and  not  void.  It  is  valid  until  disaffirmed.  No  ratification  is 
needed  to  make  it  binding.  Disaffirmance  is  needed  to  invalidate  it.  The 
plaintiff  may,  therefore,  sue  upon  it,  and  if  the  defendant  pleads  infancy, 
the  plaintiff  may  avoid  the  plea  by  showing  a  promise,  or  other  act  of  rati- 
fication, by  which  the  defendant  has  deprived  himself  of  the  right  to  avoid 
the  contract.  In  such  a  case,  the  only  effect  of  the  ratification  is  to  prevent 
the  defendant  from  disaffirming  the  contract  sued  upon,  which,  being  valid 
nntil  disaffirmed,  clearly  forms  the  basis  of  recovery,  the  ritification  form- 
ing matter  of  confession  and  avoidance  to  the  plea  of  infancy." 

If  the  contract  is  ratified  by  an  absolute  promise,  we  think  that  the  action 
should  always  properly  be  brought  upon  the  contract,  and  not  upon  the  new 
promise.  There  seems  to  be  no  principle  upon  which  the  new  promise,  in 
such  a  case,  can  be  regarded  as  a  contract  supplanting  the  contract  ratified. 
It  is  true  that  there  is  a  theory,  noticed  un.ler  the  preceding  head,  that  a 
ratification  simply  creates  a  new  liability,  based  upon  a  moral  consideration, 
but  there  is  no  sound  reason  to  support  it.  Tho^e  who  maintain  the  theory 
are  compelled  to  say  that  tiie  rule  in  question,  by  which  an  action  can  be 
brought  upon  the  contract  ratified,  is  an  anomaly:  See  Hodges  v.  HuiU,  22 
Barb.  150,  151.  There  are  cases,  however,  where  a  new  promise  may  not 
amount  to  a  ratification  at  all,  but  an  original  under takmg,  and  where,  there- 
fore, no  action  can  be  lirought  upon  the  contract  made  during  infancy,  but  only 
upon  the  new  promise;  or  where  the  new  promise  may  amount  to  a  condi- 
tional ratification,  and  hence  where  no  action  can  be  brought  upon  the  origi- 
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nal  contract,  or,  perhaps,  upoa  the  new  promise,  until  the  condition  has  been 
performed.  These  cases  can  be  best  explained  by  quoting  the  language  of 
Mr.  Justice  Graves  in  Minock  v.  Shortridge,  21  Mich.  304,  316,  as  follows: 
"  The  minor,  on  coming  of  age,  may,  however,  fail  or  decline  to  assent  to  a 
coatirmation  of  the  iir.st  agreement,  but  may  be  willing  to  make  himself 
liable  upon  a  new,  express,  or  implied  uadertakiug  based  on  the  original 
consideration.  He  may,  expressly  or  by  implication,  agree  to  terms  which 
necessarily  create  a  conditional,  qualified,  or  restricted  liability,  and  in  such 
case,  the  first  agreement  is  not  ratified  by  the  second.  A  new  agreement  is 
constituted,  which  is  operative  only  from  the  time  of  its  creation,  and  effect- 
ive according  to  its  nature.  If  the  promise  or  act  of  the  party  after  ma- 
jority amounts  to  a  conditional  ratification,  instead  of  a  new  substantive 
engagement,  the  contract  made  during  minority  may  then  be  enforced,  but 
not  until  the  condition  is  fulfilled."  And  see  post,  "Ratification  of  Con- 
tracts, Executory  on  Infant's  Part,  by  New  Promises  or  Acknowledgments," 
and  particularly  the  quotation  under  that  head  from  Edgerly  v.  Shaw,  25 
N.  H.  514,  517;  57  Am.  Dec.  349,  351. 

If  the  rules  of  pleading  do  not  admit  of  a  reply,  as  in  some  of  the  code 
states,  and  the  defendant,  in  an  action  upon  a  contract,  pleads  infancy,  the 
plaintiff  may  give  the  ratification  in  evidence  without  alleging  it  in  his 
original  or  in  an  amended  coinplaint:  Slern  v.  Freeman,  4  Met.  (Ky.)  309; 
Hodges  v.  Hunt,  22  Barb.  150;  but  where  a  reply  to  affirmative  matter  in  the 
answer  is  required,  and  there  is  no  reply  of  a  ratification  to  a  plea  of  infancy, 
evidence  of  such  ratification  is  inadmissible,  it  being  affirmative  matter: 
Fetrow  V.  Wiseman,  40  Ind.  148.  Infancy  is,  of  course,  admitted  by  the 
replication  of  a  new  promise  to  a  plea  of  infancy,  and  hence  need  not  be 
proved  by  the  defendant:  Ooodsell  v.  Myers,  3  Wend.  479. 

Ratification  aftkr  Suit  Brought. — It  has  been  very  generally  held  that 
a  ratification  of  a  contract  entered  into  during  minority  must  be  made  before 
suit  brought,  in  order  that  the  action  can  be  sustained  against  a  plea  of  infancy: 
Thornton  v.  lUlngioorth,  2  Barn.  &  C.  824;  4  Dowl.  &  R.  545;  Hyer  v,  HyaU, 
3  Cranch  C.  C.  '276;  Ford  v.  Phillij)^,  1  Pick.  202;  Freeman  v.  Nichols,  138 
Mass.  313;  Merriam  v.  Wilkins,  6  N.  H.  432;  25  Am.  Dec.  472;  HaU  v.  Oer- 
rinh,  8  N.  H.  374;  Aldrich  v.  Orimes,  10  N.  H.  194,  198;  Martin  v.  Byrom, 
Dud.  (Ga.)  203,  204.  This  rule  is  founded  on  the  notion  that  the  contract  of 
an  infant  is  utterly  invalid  until  it  is  ratified,  and  that  the  ratification  creates 
the  liability,  although  the  rules  of  pleading  permit  an  action  to  be  brought 
on  the  contract  Thus,  says  the  court  in  Ford  v.  Phillips  1  Pick.  202,  "  the 
right  of  a  party  to  recover  is  to  be  tried  by  its  validity  at  the  time  when  the 
action  is  commenced  ";  and  in  Merriam  v.  Wilkinn,  6  N.  H.  432,  25  Am.  Dec. 
472:  "  In  the  case  of  infancy,  there  is  no  cause  of  action  until  the  contract  is 
ratified  after  the  infant  arrives  at  an  age  when  the  law  allows  him  to  bind 
himself  by  a  contract.  The  contract  of  an  infant  to  pay  for  goods  sold  and 
delivered  t»  him  is,  unless  the  goods  are  necessaries,  no  foundation  for  an 
action.  The  delivery  of  the  goods  may  be  a  moral  consideration  which  will 
sustain  a  promise  to  pay  for  them  made  after  he  comes  of  age.  But  such 
promise  cannot  relate  back,  upon  any  principle  with  which  we  are  acquainted, 
BO  as  to  make  the  original  contract  a  good  foundation  for  an  action  from 
the  beginning.    There  is  no  legal  cause  ot  action  until  the  contract  is  ratified." 

The  rule,  therefore,  rests  upon  reasoning  wholly  indefensible,  and  it  seems 
surprising  that  such  a  case  as  Hyer  v.  Hyatt,  3  Cranch  C.  C.  276,  should 
Have  adopted  it.  Since,  as  has  been  said,  the  action  is  brought  upon  the 
eoutraot  it^ielf,  and  not  upon  the  ratifiu.ition,  and  since  the  ratification  simply 
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avoids  the  objection  of  infancy,  .it  would  seem  clear  that  a  ratification, 
although  made  after  the  commencement  of  the  action,  should  overcome  the 
plea  of  infancy.  This  is  the  view  taken  by  some  cases,  and  we  think  it  cor- 
rect: Wrig/U  v.  Steele,  2  N.  H,  61;  BeM  v.  Oivens,  3  B.  Mon.  72;  SUUor  v. 
Tiimble,  14  Ir.  C.  L.  342,  353;  and  see  Doe  ex  dem.  McCormie  v.  Lefj'jett, 
8  Jones  L.  425,  427.  The  subsequent  New  Hampshire  cases  have,  however, 
overruled  Wright  v.  Steele,  2  N.  H.  51,  and  taken  the  erroneous  position  no- 
ticed above. 

Ratification  of  Part  of  Transaction.  —  The  consequences  of  ratifying 
a  part  of  a  transaction  have  been  fully  discussed  ante,  uuder  the  title  "Dis- 
affirmance of  Part  of  Transaction,"  and  need  not  be  repeated  here.  It  is 
enough  to  say,  as  was  said  there,  that  a  person  cannot  affirm  a  portion  of  a 
Binn;le  transaction  entered  into  during  infancy,  and  repudiate  the  rest.  He 
must  abide  by  it,  or  disaffirm  it  in  tolo.  And  if  he  ratifies  a  part  of  the  agree- 
ment, he  ratifies  it  all. 

Ratification  cannot  bk  Madk  until  Full  Age. — It  has  been  seen 
that  an  infant,  in  order  that  he  may  be  completly  protected,  is  permitted  by 
the  law  to  disaffirm  certain  of  his  contracts  during  minority.  But,  on  the 
other  hand,  he  can  never  ratify  a  contract  wliile  his  infancy  continues:  Corey 
V.  Burton,  32  Mich.  30;  Jiank  of  Silver  Creek  v.  Browning,  16  App.  Pr.  272. 
The  reason  is  evident.  Any  attempted  ratification  would  be  subject  to  the 
same  infirmity  as  the  contract  itself,  and  could  not  possibly  render  the  con- 
tract binding,  so  that  it  could  not  afterwards  be  disaffirmed.  But  a  replica- 
tion to  a  plea  of  infancy,  that  the  defendant,  since  the  making  of  the  promises, 
attained  the  age  of  twenty-one,  and  that,  before  the  commeucement  of  the 
suit,  he  ratified  and  confirmed  the  promises,  is  good  after  verdict,  though  it 
omits  to  allege  that  he  ratified  and  confirmed  after  he  became  of  age:  Co/ten 
V.  Armstrong,  1  Maule  &  S.  724. 

It  might  be  here  noticed  that  if  the  plaintiff  replies  to  a  plea  of  infancy 
that  the  defendant,  after  he  attained  the  age  of  twenty-one  years,  ratified 
the  contract,  and  the  defendant  takes  issue  on  the  allegation,  the  plaintiff 
need  only  prove  the  ratification,  and  the  defendant  must  show  his  infancy 
at  the  time,  the  presumption  being  that  when  a  person  contracts  he  is  of 
proper  age,  and  the  incapacity  lying  within  the  defendant's  knowledge,  and 
therefore  properly  to  be  proved  by  him:  Borthwick  v.  Carrutliera,  1  Term 
Rep.  648;  Hartley  v  .  Wharton,  11  Ad.  &  E.  9.34;  3  Perry  &  D.  529;  Bigelow 
V.  Grannis,  4  Hill,  206;  Bay  v.  Ounji,  1  Denio,  108. 

Who  mat  Ratify.  —  So  far  as  the  question  of  disaffirmance  of  infants' 
contracts  is  concerned,  it  has  been  shown  that  infancy  is  a  personal  privilege, 
of  which  no  one  is  permitted  to  take  advantage  except  the  infant  himself, 
and  his  personal  representatives  and  heirs.  We  do  not  see  why  the  same 
rule  should  not  apply  to  the  ratification  of  infants'  contracts.  Indeed,  it 
has  been  held  that  the  contract  of  an  infant  may  be  ratified  by  his  personal 
representatives  after  his  death:  Jefford'a  Adrrir  v.  Ringgold,  6  Ala.  544; 
Shropshire  v.  Burns,  46  Ala.  108;  Bozeman  v.  Browning,  31  Ark.  364,  374, 
378;  and  that  acts  by  the  personal  representative  of  an  infant  which  would  have 
amounted  to  a  ratification  by  the  infant  himself  will  likewise  amount  to  a 
ratification  by  the  personal  representative:  Shrops/iire  v.  Burns,  46  Ala.  108; 
and  that,  therefore,  where  an  infant  purchased  a  horse,  and  died  in  possession 
of  the  same  before  attaining  majority,  the  taking  possession  and  sale  of  the  horse 
by  the  infant's  administrator,  as  a  part  of  the  infant's  estate,  with  full  knowl- 
edge that  it  bad  been  purchased  by  the  infant,  and  that  a  promissory  note 
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given  by  the  infant  for  the  price  had  not  been  paid,  is  a  ratification  of  the  pur- 
chase, and  consequently  infancy  will  no  longer  be  a  defense  to  an  action  on 
the  note:  Shropshire  v.  Barns,  46  Ala.  108;  but  see  font.ra.  Counts  v.  Bates, 
Harp.  L.  464.  Where,  however,  the  heir  of  a  person  who  had  conveyed  lands 
daring  infancy  filed  a  statement  in  the  court  where  administration  of  the 
infant's  estate  was  had  that  he  had  no  other  claim  against  the  estate,  except 
the  amount  due  on  guardian's  account,  the  statement  having  reference  to 
personal  estate  solely,  has  no  bearing  upon  his  claim  as  heir,  and  therefore  ia 
no  athrinance  of  the  infant's  conveyance:  Illinois  Land  and  Loan  Co.  v.  Bon- 
ner, 75  111.  315. 

We  may  observe,  in  conclusion,  that  although  an  infant  himself  has  not 
the  legal  capacity  to  confirm  his  contracts  until  he  reaches  his  majority,  yet 
we  think  it  cannot  be  questioned  that  any  other  person,  as  above,  to  whom 
the  law  gives  the  privilege  of  ratifying  the  infant's  contracts,  and  who  him- 
self labors  under  no  disability,  may  exercise  the  privilege  before  the  time  at 
which  the  infant  would  have  arrived  at  full  age,  had  he  lived:  See  Jejford'd 
Adnir  v.  Ringgold,  6  Ala.  544;  Shropshire  v.  Burns,  46  Ala.  108. 

Ratification  is  Question  of  Intention,  to  be  inferred  from  the  conduct 
or  words  of  the  party  ratifying:  Rainsford  v.  Ralnsford,  Speers  Eq.  385,  392; 
Davidson  v.  Young,  38  111.  145,  153;  McCarty  v.  Carter,  49  111.  63,  56;  95  Am. 
Dec.  572,  576;  Darfee  v.  Abhotl,  61  Mich.  471,  478;  ScoU  v.  Scott,  29  S.  C.  414. 
"Ratification,"  says  the  court  in  McCarty  v.  Carter,  49  111.  53,  56,  95  Am. 
Dec.  572,  576,  "  by  an  adult  of  a  contract  made  by  him  when  a  minor  is  a 
question  of  intention.  It  can  be  inferred  only  from  his  free  and  voluntary  acts 
or  words."  It  is  possible,  however,  that  a  party  who  will  be  deemed  to  have 
ratified  his  contract,  made  during  infancy,  by  his  conduct  after  coming  of  full 
age,  may  have  no  distinct  idea  of  ratification,  but  his  conduct  be  neverthe- 
less inconsistent  with  any  other  result,  as  where,  after  coming  of  age,  he  re- 
tains property  purchased  for  an  unreasonable  time,  or  uses  it  as  his  own,  or 
sells  it.  In  such  a  case,  we  should  say  that  it  would  make  no  difference 
whether  he  distinctly  contemplated  a  ratification  or  not.  This  is  perhaps 
what  Chancellor  Harper  had  in  mind  when  he  said,  in  Rainsford  v.  Raina- 
ford,  Speers  Eq.  385,  392:  "I  have  looked  a  good  deal  into  the  cases  in  re- 
lation to  the  confirmation  of  contracts  made  by  infants,  and  it  appears  to 
me  either  that  it  must  directly  appear  that  the  act  was  intended  to  con- 
firm, or  that  it  was  of  such  a  nature  as  to  operate  a  fraud  on  the  other  party 
if  the  contract  were  not  affirmed,  or  what  perhaps  amounts  to  the  same 
thing,  to  give  an  advantage  to  the  infant  contracting  party  to  which  he 
would  not  be  entitled  but  on  the  supposition  of  the  validity  of  the  con- 
tract. " 

In  Burdeit  v.  WilUanw,  30  Fed.  Rep.  Rep.  697,  where  a  minor,  four 
months  after  coming  of  age,  filed  a  petition  to  become  a  co-libelant  in 
a  libel  by  certain  seamen  of  a  vessel,  under  their  written  contract  for 
wages,  in  which  nothing  was  said  in  regard  to  his  minority,  and  it  appear- 
ing that  he  was  neither  intelligent  nor  provident,  but  that  having  heard 
that  his  associates  had  brought  a  suit  for  wages,  obtained  the  services  of  the 
lawyer  who  was  acting  for  the  rest,  it  was  held  that  there  was  not  sufficient 
evidence  of  intelligent  action  to  show  a  ratification  of  the  contract. 

The  question  as  to  what  acts  M'ill  amount  to  a  confirmation  has  been  held 
to  be  one  which  should  be  submitted  to  and  determined  by  a  jury,  under 
proper  instructions  from  the  court:  Dur/ee  v.  Abbott,  61  Mich.  471,  478;  and 
see  Jrvine  v.  Irvine,  9  WalL  617;  SotU/ierton  v.   WhiUock,  1  Strange,  690. 
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Ratification  must  be  Voluntary,  the  action  of  a  free  mind,  exempt 
from  all  constraint  and  disability.  This  proposition  is  sustained  by  a  few  de- 
cisions and  by  the  dicta  of  many  cases,  and  is  unquestionably  correct,  since 
the  confirmatory  acts  involve  a  mental  assent.  It  applies  particularly  to  a 
ratification  by  means  of  an  express  promise:  Harnier  v.  Killing,  5  Esp.  102; 
Kay  V.  Smith,  21  Beav.  522;  Sims  v.  Everhardt,  102  U.  S.  .300,  312;  AlexJiuler 
V.  Hutcheson,  2  Hawks,  535,  536;  Dunlap  v.  Hales,  2  Jones  L.  381,  382; 
Turner  v.  Oaither,  83  N.  C.  357,  363;  35  Am.  Rep.  574,  577;  Martin  v.  By- 
rom.  Dud.  (Ga.)  203,  204;  Heed  v.  Boshears,  4  Sneed,  118;  Fetrow  v.  Wise- 
man, 40  Ind.  148;  McCarty  v.  Carter,  49  111.  53,  56;  95  Am.  Dec.  572,  574. 
A  promise,  or  other  positive  act  of  confirmation,  must,  therefore,  not  ba 
made  under  duress,  or  procured  through  fraud.  In  Chandler  v.  Simmons,  97 
Mass.  508,  512,  93  Am.  Dec.  117,  120,  it  was  held  that  a  ratification  by  a  per- 
son of  his  deed  of  conveyance,  made  during  infancy,  by  waiver,  or  implied  froin 
acts  or  from  an  omission  to  avoid,  requires  on  his  part  a  mental  and  leg;il 
capacity  to  exercise  the  right,  and  to  bind  liiinself  by  such  act  or  omission; 
and  his  express  acts  of  confirmation  are  in  the  nature  of  a  contract,  and  re- 
quire all  the  elements  of  a  contract,  except  a  new  consideration,  to  give  them 
efifect;  and,  therefore,  the  express  ratification  by  an  adult  of  a  deed  of  con- 
veyance made  by  him  while  a  minor  is  void,  if  made  after  proceedings  to 
place  him  under  guardianship  as  a  spendthrift  have  been  taken,  which  re- 
sulted in  the  appointment  of  a  guardian,  under  a  statute  which  provides 
that  "  if  a  guardian  is  appointed  upon  such  complaint,  all  contracts,  except 
for  necessaries,  and  all  gifts,  sales,  or  transfers  of  real  or  personal  estate, 
made  by  the  spendthrift  after  such  filing  of  the  complaint  and  order,  and  be- 
fore the  termination  of  the  guardianship,  shall  be  void." 

Ratification,  whether  must  have  been  Made  with  Knowledge  of 
Non-liability.  —  Tiie  rule  is  sustained  by  the  decisions  and  dicta  of  a  con- 
siderable number  of  cases  that  a  new  promise,  or  other  express  confirmatory 
act  of  a  contract  entered  into  during  infancy,  must,  in  order  to  amount  to  a 
binding  ratification,  be  made  by  the  party  with  full  knowledge  that  he  is 
not  legally  liable  upon  the  contract:  Harmer  v.  Killing,  5  Esp.  102;  Tucker 
V.  Moreland,  10  Pet.  59,  76;  1  Am.  Lead.  Cas.  *224,  *233;  Curtin  v.  Patton,  11 
Serg.  &  R.  305;  Hinely  v.  Margaritz,  3  Pa.  St.  428;  Alexander  v.  Hutcheson, 
2  Hawks,  535,  536;  Dunlap  v.  Hale%  2  Jones  L.  381,  382;  Turner  v.  Gaitker, 
83  N.  C.  357,  363;  35  Am.  Rep.  574,  577;  Scott  v.  Buchanan,  11  Humph. 
468;  Reedv.  Boshears,  4  Sneed,  118;  Norris  v.  Vance,  3  Rich.  L.  164;  PeUy 
V.  Roberts,  7  Bush,  410;  Fetroio  v.  Wi'ieman,  40  Ind.  148;  Buker  v.  Kennelt, 
54  Mo.  82;  Ovxn  v.  Long,  112  Mass.  403;  Eureka  Company  v.  Edwards,  71 
Ala.  248;  Flexner  v.  Dickerson,  72  Ala.  318;  Hatdi  v.  Hatch's  Eitate,  60  Vt. 
160,  171.  This  rule,  however,  has  been  severely  condemned,  and  it  has  been 
held,  on  the  other  hand,  not  to  be  necessary  to  a  valid  ratification  that  the 
party  should  know  that  he  is  not  legally  liable  by  reason  of  his  infancy: 
Morse  v.  Wheeler,  4  Allen,  570;  Anderson  v.  Soward,  40  Ohio  St.  325;  48  Am. 
Rep.  687;  Ring  v.  Jamison,  66  Mo.  424;  Clark  v.  Van  Court,  100  Ind.  113; 
50  Am.  Rep.  774;  compare  Owen  v.  Long,  112  Mass.  403;  the  court  saying 
in  Morse  v.  Wheeler,  4  Allen,  570:  "It  is  a  loug-establislied  legal  principle 
that  he  who  makes  a  contract  freely  and  fairly  cannot  Lj  excuseil  from  per- 
forming it  by  reason  of  his  ignorance  of  the  law  when  he  made  it ";  and  iu 
7'ajl  V.  Sergeant,  18  Barb.  .320,  it  was  held  that  it  is  to  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  at  the  time  a  person  makes  a  new 
promise  to  pay  a  debt  incurred  during  infancy,  he  was  aware  of  his  riglits, 
and  knew  the  facts  necessary  to  establish  his  e:iemptiou  from  legal  liability. 
AM.  t)T.  liJii'.,  Vol.  XVllL  —45 
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While  we  agree  with  what  the  court  says  in  Morse  v.  Wheeler,  i  Allen,  570, 
in  its  application  to  contracts,  we  do  not  think  that  it  should  be  applied  to 
the  removal  of  a  disability.  It  seems  to  us  that  if  the  objection  of  infancy 
to  a  contract  is  to  be  removed,  the  party  should,  as  a  rule,  know  that  such 
an  objection  exists,  before  he  is  held  bound  by  his  acts  and  conduct. 

Burden  of  Showing  Ratification  Rests  upon  Him  Who  Claims  It.  — 
If,  then,  to  an  action  on  a  contract,  the  defendant  pleads  infancy,  unless  the 
plaintifif  takes  issue  upon  that  fact,  or  unless  he  shows  that  the  contract  was 
for  necessaries,  he  will  be  obliged  to  reply  a  ratification  by  the  defendant 
after  coining  of  full  age,  if  a  reply  is  permitted  by  the  rules  of  pleading,  and, 
at  all  events,  prove  the  ratification:  Dockery  v.  Day,  7  Port.  518;  Faiitv. 
Cathcart,  8  Ala,  725;  Wakh  v.  Powers,  43  N.  Y.  23,  26,  27;  3  Am.  Rep.  654, 
655;  Toheyv.  Wood,  123  Mass.  88;  25  Am.  Rep.  27,  28;  Ccal\n  v.  Haddox,  49 
Conn.  492;  44  Am.  Rep.  249,  254;  Tykr  v.  Estate  n/ Gallop,  68  Mich.  185;  13 
Am.  St.  Rep.  336.  Although,  in  such  a  case,  as  seen  above,  under  the  head 
"Ratification  cannot  be  Made  until  Full  Age,"  it  does  not  devolve  upon  the 
plaintifif  to  prove,  in  the  first  instance,  that  the  ratification  was  made  by  the 
defendant  after  full  age,  but  the  burden  rests  upon  the  defendant  to  show 
his  infancy  at  the  time. 

How  A  Ratification  may  be  Made. — Tliere  are  three  modes  by  which 
a  contract  made  during  infancy  may  be  ratified:  By  express  words;  by  acta 
and  conduct  which  reasonably  imply  a  ratification;  and  by  an  omission,  un- 
der certain  circumstances,  to  disaliirm  within  a  reasonable  time  after  reach- 
ing full  age:  See  Little  v.  Duncan,  9  Rich.  L.  55,  59;  64  Am.  Dec.  760,  762; 
No7vis  V.  Vance,  3  Rich.  L.  164,  168;  Tohey  v.  Wood,  123  Mass.  88,  89;  25 
Am.  Rep.  27,  28.     'ihese  modes  of  ratification  will  now  be  considered. 

New  Consideration  is  not  Required  to  a  Valid  Ratification.  — Th  s 
is  a  rule  which  applies  particularly  to  new  promises  made  after  full  age.  It 
lias  been  seen  that  a  ratification  is  simply  a  waiver  of  the  objection  of  infancy 
to  the  contract,  and  that  an  action  should  be  based,  not  upon  the  ratification, 
l)ut  upon  the  contract.  If,  then,  the  contract,  as  is  assumed,  had  a  consid- 
eration, nothing  further  in  that  respect  is  required,  in  order  to  sustain  an 
action  upon  it.  Even  the  theory  that  the  action  is  really  founded  on  the 
ratification  asserts  that  the  moral  obligation  growing  out  of  the  contract  is  a 
sufficient  consideration  to  support  the  ratification.  Hence,  in  any  aspect,  no 
new  consideration  is  necessary:  Kay  v.  Smith,  21  Beav.  522;  Jefford's  Admr 
v.  Rimjijold,  6  Ala.  544;  Conklin  v.  Oijborn,  7  Ind.  553;  and  see  C/uiiidler  v. 
Simmona,  97  Mass.  508,  512;  93  Am.  Dec.  117,  120.  It  is  sometimes  said 
that  a  new  promise  must  be  equivalent  to  a  new  contract,  or  must  possess  all 
the  ingredients  of  a  complete  agreement,  in  order  to  constitute  a  valid  ratifi- 
cation: Watkina  v.  Stevens,  4  Barb.  168,  175;  Hodijes  v.  Hunt,  22  Barb.  150, 
151;  but  this  statement  supposes  that  it  is  upon  the  new  promise  that  the  ac- 
tion is  to  be  sustained,  and  even  then,  as  just  said,  no  new  consiiieration  ia 
required.  We  think  that  the  judges  who  assert  such  a  dictum  have  been  de- 
ceived by  resemblances.  A  ratification  must  be  the  free  and  voluntary  act, 
not  brought  about  by  deception,  by  a  person  having  a  competent  mind;  but 
it  is  no  contract  in  any  proper  sense  of  the  word. 

Ratification,  whether  must  be  in  Writing.  —  Unless  required  by 
statute  to  be  in  writing,  a  ratification,  being  simply  a  waiver  of  the  objec- 
tion of  infancy,  and  not  a  new  contract,  may  be  verbal,  although  the  contract 
ratified  be  a  deed  of  conveyance,  or  an  instrument  under  seal  generally,  or, 
we  should  say,  any  contract  required  by  law  to  be  in  writing:    PluUips  v. 
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Green,  5  T.  B.  Mon.  344,  353;  Whealon  v.  East,  5  Yerg.  41,  62;  26  Am.  Dec. 
251,  253;  Jeffard'a  Adrrir  v.  Rimjgold,  6  Ala.  544;  West  v.  Penny,  16  Ala. 
187,  191;  Vaughan  v.  Pai-r,  20  Ark.  600;  Stokes  v.  Brown,  4  Chand.  39;  3 
Pinney,  311.  Compare  Rogers  v.  Hurd,  4  Day,  57;  4  Am.  Dec.  182;  and 
aee  po-it,  "Ratification  of  Deeils,  Leases,  and  Mortgages  by  Declarations  and 
Recitals."  In  fact,  it  has  been  seen,  the  retention  by  the  party  of  the 
specific  consideration  received  during  infancy  for  an  unreasonable  time  after 
coming  of  age  may  itself  amount  to  an  aflSrmance,  as  also  will  the  exercise 
of  acta  of  ownership  over  the  property:  See  supra,  "DisaflSrmance  of  Con- 
tracts, in  General,  within  Reasonable  Time  after  Reaching  Full  Age."  The 
effect  of  the  ratifi3ation  of  a  deed  or  contract  relating  to  realty  may,  however, 
be  controlled  by  the  recording  acts.  If,  as  was  said  in  Black  v.  Hills,  36  111. 
376,  380,  87  Am.  Dec.  224,  226,  the  ratification  is  by  means  of  a  written  in- 
strument, the  instrument  should  be  recorded,  in  order  to  protect  the  grantee, 
and  if  the  ratification  is  by  other  means,  a  subsequent  purchaser  from  the 
infant,  after  attaining  full  age,  must  have  notice  thereof,  in  order  that  he 
viay  be  bound. 

By  Lord  Tenterden's  Act,  9  George  IV.,  chapter  14,  section  5,  it  was  pro- 
vided that  "  no  action  shall  be  maintained  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  auy  debt  contracted  during  infancy,  or 
upon  any  ratification  after  full  age  of  any  promise  or  simple  contract  made  dur- 
ing infancy,  unless  such  promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith."  This  enactment  has  been  sub- 
stantially adopted  in  a  number  of  the  states  of  this  country:  Ky.  Gen.  Stats. 
1887,  c.  22,  sec.  1;  Miss.  Rev.  Code  1871,  sec.  2898;  1  Mo.  R.  S.  1879,  sec. 
2516;  S.  C.  Gen.  Stats.  1882,  sec.  2023;  Va.  Code  1887,  sec.  2840;  2 
W.  Va.  R.  S.  1879,  c.  95,  sec.  1.  The  Arkansas  statute  differs  somewhat: 
"No  action  shall  be  maintained  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy, 
unless  such  promise  or  ratification  shall  be  made  by  some  writing  signed  by 
the  party  to  be  charged  therewith  ":  Digest  of  Stats.  1884,  sec.  3384.  And 
the  present  Maine  statute  reads  as  follows:  "No  action  shall  be  maintained 
on  any  contract  made  by  a  minor,  nnless  he,  or  some  person  lawfully  au- 
thorized, ratified  it  in  writing  after  he  arrived  at  the  age  of  twenty-ona 
years,  except  for  necessaries,  or  real  estate  of  which  he  has  received  the  titla 
and  retains  the  benefit":  R.  S.  1883,  c.  Ill,  sec.  2. 

It  is  very  evident  that  Lord  Tenderden's  Act  does  not  apply  to  every  case 
of  confirmation  of  a  contract  made  during  infancy.  It  applies  to  every  ex- 
press "  promise  to  pay  any  debt  "•  contracted  during  infancy,  but  it  does  not 
apply  to  an  express  promise  to  perform  any  other  contract  made  during 
infancy,  unless  such  promise  is  embraced  in  the  word  "  ratification ":  Sea 
SteiTi  V.  Freeman,  4  Met.  (Ky.)  309;  and  that  there  is  a  distmction  between 
"promise "and  "ratification,"  see  Mawson  v.  Blane,  10  Ex.  206,  210,  per 
Parke,  B.  The  statute,  also,  does  not  apply,  at  least  not  generally,  to  ratifica- 
tions other  than  by  means  of  promises.  Thus  where  an  infant  entered  into 
the  service  of  a  milk-seller,  and  covenanted  not  to  carry  on  the  same  busi- 
ness within  two  miles  of  the  plaintiff's  house  for  two  years  after  quitting  the 
service,  and  after  he  came  of  age  he  continued  in  the  same  service  for  eigh- 
teen months  without  repudiating  the  contract,  it  was  held  that  this  conduct 
amounted  to  a  ratification  of  tae  contract  in  equity,  and  an  injunction  to 
restrain  a  breach  of  the  covenant  was  granted:  CornvnU  v.  Hawkiwi,  41  L.  J. 
Ch.  435;  26  L.  T.  607;  20  Week.  Rep.  653.  The  court  held  that  the  statute 
woald  not  be  allowed  to  be  made  an  instrument  of  fraud,  and  the  defendant 
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conld  not  rely  npon  it  to  enable  him  to  repudiate  the  contract,  after  having 
taken  the  benefit  of  it  for  a  considerable  time  after  coming  of  age.  Again, 
if  an  infant  purchases  personal  property,  and  after  coming  of  age  sells  the 
same,  be  thereby  ratifies  the  contract,  and  is  liable  for  the  price,  notwith- 
standing the  statute:  Robinson  v.  Honkins,  14  Barb.  393;  the  court  saying: 
"It  is  true  that  the  plaintiff  cannot  sue  upon  the  defendant's  promise,  made 
after  he  was  of  age,  to  pay  the  debt  incurred  during  infancy,  unless  such 
promise  is  evidenced  by  a  writing;  but  if  the  purchase  is  made  during  in- 
fancy, and  the  thing  purchased  has  been  kept  and  used  by  the  infant  till  his 
arrival  at  age,  and  then  converted  to  his  own  use,  such  condiy;t  amounts  to 
an  election  by  the  adult  to  stand  by  the  contract  made  while  he  was  an  in- 
fant." We  may  add  that  the  same  would  be  true  of  any  case  where  the 
infant  continues  to  enjoy  the  consideration  after  coming  of  age.  The  Ken- 
tucky statute  does  not  require  the  plaintiff  to  produce  a  written  ratification, 
but  only  requires  that  the  "ratification,  or  some  memorandum  or  note 
thereof, "  shall  be  in  writing,  and  therefore  it  is  held  a  writing  showing  that 
the  defendant  has  performed  an  act  of  ratification  is  as  effective  as  one  con- 
taining an  express  ratification:  Stern  v.  Freeman,  4  Met.  (Ky.)  309;  and 
where  a  writing,  addressed  to  another  than  the  plaintiff,  is  relied  upon,  not 
as  constituting  a  ratification  or  containing  a  promise,  but  as  evidence  of  a 
ratification  previously  made  by  the  defendant,  it  is  entitled  to  the  same 
weight  as  if  it  had  been  addressed  to  the  plaintiff:  Stern  v.  Freeman,  4  Met. 
(Ky.)  309. 

If  a  case  falls  within  the  statute,  the  promise  or  ratification  mast,  of  course, 
be  in  writing.  Hence  no  action  can  be  maintained  to  recover  for  goods  sold 
to  a  minor,  unless  the  contract  of  purchase  be  ratified  by  a  writing  signed  by 
him  after  arriving  at  the  age  of  twenty-one  years,  or  by  some  person  thereto 
by  him  lawfully  authorized:  Thurlow  v.  Oilmore,  40  Me.  378;  a  verbal  prom- 
ise to  pay  will  not  suffice;  nor  can  a  set-off  be  sustained  of  a  debt  contracted 
by  the  plaintiff  during  infancy,  and  not  ratified  by  him  in  writing  after  full 
age:  Rawley  v.  Eawky,  L.  R.  I  Q.  B.  D.  460.  The  writing,  furthermore, 
to  amount  to  a  ratification,  must  be  a  recognition  by  the  party,  after  attain- 
ing majority,  of  the  debt  as  a  debt  binding  upon  him:  Harris  v.  Wall,  1  Ex. 
122;  Maccord  v.  Osliorne,  L.  R.  I  C.  P.  D.  568;  Rowc.  v.  Hopwood,  L.  R.  4 
Q.  B.  1.  "Any  written  instrument  signed  by  the  party,"  say  Baron  Rolfe 
in  IJarris  v.  Wall,  1  Ex.  122,  "which  in  the  caae  of  adults  would  have 
amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent  will,  in  the 
case  of  an  infant  who  has  attained  his  majority,  amount  to  a  ratification." 
And,  says  Cotton,  L.  J.,  in  Trowell  v.  Shenton,  1...  R.  8  Ch.  D.  318.  325,  "a 
ratification  in  writing  must,  either  in  terms,  or  on  the  fair  construction  of  the 
instrument,  refer  to  the  contract  which  is  to  be  ratified,  and  treat  it  as  a  sub- 
sisting contract."  Accordingly,  it  has  been  held  that  a  written  promise  to 
pay  a  debt  contracted  during  infancy  was  sufficient,  although  it  did  not  con- 
tain the  name  of  the  creditor,  the  amount  due,  or  the  date,  parol  evidence 
being  admissible  to  supply  these  particulars:  Hartley  v.  Wharton,  11  Ad.  & 
E.  934;  3  Perry  &  D.  529;  but  a  promise  made  by  a  person  at  full  age  to  pay 
a  debt  guaranteed  by  him  during  infancy,  "  as  a  debt  of  honor,"  is  not  such 
a  ratification  as  is  required  by  the  statute  to  charge  hiin:  Maccord  v.  Osborne, 
L.  R.  1  C.  P.  D.  568;  and  where  goods  were  supplied  by  the  plaintiff  to  the 
defendant  while  he  was  an  infant,  and  when  he  came  of  age  an  account  with 
the  items  and  prices  was  submitted  to  him,  at  the  foot  of  which  he  signed: 
"  Particulars  of  account  to  the  end  of  1867,  amounting  to  £162  6d  ,  I  certify 
to  be  correct  and  satisfactory," — this  does  not  amount  to  a  recognition  of  the 
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•debt  as  an  existing  liability,  so  as  to  be  a  ratification  of  the  contract  within 
the  statute:  Rmoe  v.  Hopioood,  L.  R.  4  Q.  B.  1.  So  where  an  infant  sold  a 
horse  with  warranty  of  soundness,  and  took  from  the  vendee  a  note  in  which 
it  was  stipulated  that  the  horse  should  remain  the  vendor's  property  until 
the  note  was  paid,  an  indorsement  written  on  the  note  by  the  vendor  after 
he  became  of  age,  and  when  the  note  was  paid,  that  "  the  within  note  being 
paid,  I  hereby  discharge  the  property  thereby  secured,"  cannot  be  construed 
as  a  ratification  in  writing  of  the  warranty  of  the  horse:  Bii-d  v.  Swain,  79 
Me.  529. 

Ratificativjx  of  Contracts,  Executory  on  Infant's  Part,  by  New  Prom- 
I.SE3  OR  Acknowledgments. — There  is  a  distinction,  to  some  extent,  as  to 
what  will  amount  to  a  ratification,  between  contracts  which  are  executory  on 
the  jjart  of  an  infant  and  those  which  are  executed.  It  is  not  difficult  to 
understand  wl'y  the  law  might  possibly  require  more  positive  acts  to  cmfirm 
the  former  than  the  latter.  Yet  we  should  say  that  where  the  ratification  is 
based  upon  some  such  act  of  the  iutant  after  attaining  full  age,  as  the  reten- 
tion of  the  property  received  by  him  under  the  contract  for  an  unreasonable 
time,  the  use  or  sale  of  the  property,  the  acceptance  of  the  consideration 
from  the  opposite  party,  and  other  such  acts  or  conduct  which  are  in- 
consistent with  any  other  idea  than  an  intention  to  abide  by  tlie  contract, 
it  makes  no  difiference,  or  very  little  difference,  whether  the  contract  ia 
executory  or  executed  on  his  part.  A  ratification  will  be  inferred  in  the  one 
case  about,  if  not  quite,  as  readily  as  in  the  other.  Where,  however,  words 
or  declarations  are  relied  iipo7i  to  constitute  a  ratification,  then,  if  the  con- 
tract is  executory  on  the  part  of  the  infant,  especially  if  it  is  for  the  payment 
of  money  by  hira,  the  rule  is  sustained  by  numerous  authorities  that  a  mere 
acknowledgment  of  liability,  as  in  the  case  of  the  statute  of  limitations, 
will  not  be  sufficient  to  constitute  a  ratification,  but  that  there  must  be  an 
express  or  direct  promise  or  confirmation:  Thrupp  v.  Fielder,  2  Esp.  628; 
Benham  v.  Bmhop,  9  Conn.  330;  23  Am.  Dec.  358;  Wilcox  v.  Roath,  12  Conn. 
550:  Catim  v.  Haddox,  49  Conn.  492;  44  Am.  Rep.  249;  Bennett  v.  Collins,  52 
Conn.  1;  Martin  v.  Byrom,  Dud.  (Ga.)  203,  204;  CouMn  v.  Ogboin,  7  Ind. 
653;  Fetrow  v.  Wiseman,  40  Ind.  !4S;  Smith  v.  Mayo,  9  Mass.  62;  6  Am.  Dec. 
28;  Martinv.  Mayo,  10  Mass.  137;  6  Am.  Dec.  103;  Jackion  v.  Mayo,  11  Mass. 
147;  6  Am.  Dec.  167;  Whitney  v,  Dufch,  14  Mass.  457,  4G0;  7  Am.  Pec.  229, 
230;  Ford  v.  Phillips,  1  Pick.  202,  203;  Tappan  v.  Abbot,  cited  1  Pick.  203; 
Barnnby  v.  Barnaby,  1  Pick.  221,  223;  Thompson  v.  Lay,  4  Pick.  48,  49;  16 
Am.  Dec.  325;  Peirce  v.  Tobey,  5  Met.  168,  172;  Smith  v.  Kelley,  13  Met.  309, 
v?10;  Proctor  v.  Sears,  4  Allen,  95;  Biker  v.  Kennett,  54  Mo.  82;  Wri(jhtv. 
Steele,  2  N.  H.  51;  Hale  v.  Gerrish,  8  N.  H.  374;  Hoit  v.  Underhill,  9  N.  H. 
436;  32  Am.  Dec.  380;  Tibhefi  v.  Gerrish,  25  N.  H.  41;  57  Am.  Dec.  307;  New 
Hampshire  Mut.  F.  Inn.  Co.  v.  Noyes,  32  N.  H.  345;  Alexander  v.  Hutcheson,  2 
Hawks,  535;  Dunlapv.  Hales,  2  Jones  L.  381;  Turner  v.  Gaither,  83  N.  C.  357; 
35  Am.  Rep.  574;  Hinely  v,  Margaritz,  3  Pa.  St.  428;  Chambers  v.  Wherry,  1 
Bail.  L.  28;  Reeil  v.  Boshears,  4  Sneed,  1 18;  Hatch  v.  Hatch's  Estate,  60  Vt.  160; 
compare  0)fis  v.  Kimball,  3  N.  H.  314. 

A  ratification  certainly  will  not  be  inferred  from  incidental  and  collateral 
circumstances,  in  the  face  of  the  party's  explicit  declarations  that  he  did  not 
intend  to  become  bound:  Minock  v.  Shortridye,  21  Mich.  304;  nor  will  an 
offer  to  compromise  be  sufficient,  since  it  is  not  even  an  acknowledgment  of 
liability:  Martin  v.  Byrom,  Dud.  (Ga.)  203,  204;  Bennett  v.  Collins,  52 
Conn.  1;  nor  does  a  submission  of  the  question  of  liability  to  arl)itratioa 
prove  or  tend  to  prove  a  ratification:  BcnJuim  v.  Bishop,  9  Conn.  33Q;  23  Am 
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pec.  358;  but  where  the  defendant,  in  an  action  of  assumpsit  for  the  price  o£ 
gooils  sold,  defeated  the  action  on  the  ground  that  the  account  had  beea 
merged  in  a  note  executed  by  him  therefor,  it  was  held  that  he  thereby 
necessarily  affirmed  the  validity  of  the  note,  and  the  coiitinuatiou  could  b» 
successfully  replied  to  a  plea  of  infancy  set  up  by  him  in  an  action  on  th* 
note:  Best  v.  Oioens,  3  B.  Mon.  72. 

Since  a  mere  acknowledgment  will  not  be  sufficient  to  constitute  a  ratifica- 
tion, a  part  payment  will  not  suffice:  Thriipp  v.  Fielder,  2  Esp.  6-'8;  Burnah;; 
V.  Banmby,  1  Pick.  221,  223;  Hinely  v.  Marjariiz,  3  Pa.  St.  428;  Ca/Jia  v.  Ilad- 
dox,  49  (/onn.  492;  44  Am.  Rep.  249;  especially  in  case  of  a  note,  if  it  be  ev- 
idenced by  indorsements  made  by  the  pi3'ee  on  the  note:  Catlin  v.  Haddoxy 
49  Conn.  492;  44  Am.  Rep.  249.  The  following  cases  will  also  illustrate  the: 
proposition  that  a  mere  acknowledgment  will  not  amount  to  a  ratiiication.  In 
Ford  V.  Phillips,  1  Pick.  202,  203,  the  defemlaut,  in  a  conversation  respect- 
ing a  promissory  note  given  by  him  when  an  infant,  said  that  "he  owed  ther 
plaintiff,  but  was  unable  to  pay  him;  he  would,  however,  endeavor  to  get 
his  brother  to  bo  bound  with  him."  It  was  hel  I  that  this  did  not  amount 
to  a  renewal  of  the  promise.  And  where  the  defendant,  after  he  came  of 
age,  said  to  the  officer  who  had  the  writ  to  serve,  "that  his  brother  ought 
to  have  paid  the  note;  that  the  writ  should  not  go  to  court;  that  it  should 
be  settled;  that  he  would  see  his  brother,  who  ought  to  pay  it,"  and  after 
the  writ  was  returned,  "that  he  meant  to  go  to  jail  on  it,"  this  evidence  is 
likewise  insufficient  to  establish  a  renewal  of  the  promise:  Tappan  v.  Ahbot^ 
cited  1  Pick.  203;  so  where  the  defendant,  after  attaining  his  majority,  ad- 
mitted that  he  owed  a  debt  contracted  during  infancy,  and  said  that  "the 
plaintiff  would  get  his  pay,"  but  refused  to  give  a  note,  lest  he  might  be 
arrested,  it  was  also  held  that  there  was  no  such  ratification  as  would  render 
the  defendant  liable:  Hale  v.  Gerrish,  8  N.  H.  374;  and  where  an  infant  pur- 
chased slaves,  and  gave  a  note  for  the  price,  and  after  he  came  of  age,  pro- 
posed in  writing  to  give  the  slaves  back  and  pay  half  the  note,  adding  that 
if  the  holders  of  the  note  would  not  accept  the  offer,  "  I  will  have  to  pay 
them,  I  suppose,  but  I  shall  do  so  at  my  convenience,  as  it  will  be  nothing 
less  than  a  free  gift  on  my  part,"  there  is  no  such  new  promise  as  will  avoid 
the  plea  of  infancy  to  an  action  on  the  note:  Dunlap  v.  Hales,  2  Jones  L. 
381;  and  also  where  a  minor  received  money  of  the  plaintiff,  and  gave  a  note,, 
promising  to  pay  the  same  to  the  plaintiff's  daughter,  and  after  he  came  of 
age,  being  applied  to  by  the  daughter's  husband,  said  it  was  not  then  con- 
venient for  him  to  pay  it,  but  that  on  his  arrival  at  a  certain  place,  to  which 
he  was  then  bound,  he  should  pay  the  plaintiff  the  money  due  him,  it  was 
held  that  this  did  not  amount  to  an  express  promise  to  the  plaintiff  himself, 
or  a  renewal  to  him  of  the  promise  expressed  in  his  note,  and  therefore  a  plea 
of  infancy  by  his  executors  was  a  good  defense  to  an  action  on  the  note;  bub 
as  the  evidence  showed  money  in  the  hands  of  the  deceased,  intrusted  to 
him,  which  he  had  not  paid  over,  a  general  indebitatus  assumpsit  for  money 
received  for  the  use  of  the  plaintiff  miglit  be  maintained:  Jackson  v.  Mayo, 
11   Mass.  147;  6  Am.  Dec.  1(57. 

A  direction  by  a  testator  in  his  will  to  pay  his  "just"  debts,  it  is  likewise 
held,  is  no  answer  to  a  plea  of  infancy:  Snitk  v.  Mayo,  9  Mass.  62;  6  Am. 
Dec.  28;  Martin  v.  Mayo,  10  Mass.  137-139;  6  Am.  Dec.  103;  Jackson  v. 
Mayo,  11  Mass.  147;  6  Am.  Dec.  167;  for,  said  the  court  in  the  first  case,  in 
speaking  of  the  will,  "  It  was  made  some  time  after  the  testator  came  of 
age,  and  it  may  have  had  reference  to  debts  contracted  after  that  period. 
At  any  rate,  it  contains  a  direction  to  pay   only  just  debts,  and  there  is 
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nothing  in  the  case  from  which  we  can  infer  that  what  was  not  in  law  a  debt 
could  be  considered  by  the  testator  as  a  just  debt."  But  a  different  view  was 
taken,  under  similar  circumstances,  in  Aferchanta'  F.  Ins.  Go.  v.  Orant,  2 
Edw.  Ch.  544,  and  a  bond  and  mortgage  were  taken  as  confirmed,  by  a  di- 
rection by  the  mortgagor  in  his  will,  made  after  full  age,  to  pay  "  all  my  just 
debts."  The  authority  for  the  latter  case  is  Hamfson  v.  Lady  Sydenham, 
Nels.  Ch.  55,  in  which  it  was  held  that,  in  equity,  a  bond  debt  of  an  infant 
should  be  paid,  where  he  had  executed  a  will,  wliile  still  under  age,  though 
of  sufficient  capacity  to  make  a  will,  directing  that  his  executrix  sliould  pay 
all  his  debts  out  of  his  personal  estate,  particularly  those  to  which  he  liad 
set  his  hand.  The  fact  that  the  will  was  made  under  age  does  not  seem  to 
have  been  noticed. 

On  the  other  hand,  also,  where  an  infant,  after  coming  of  age,  wrote  a 
letter  to  the  indorsee  of  his  promissory  note,  saying,  "all  that  is  justly  dna 
shall  be  paid,"  this  was  held  a  sufiicient  absolute  and  express  promise  to  re- 
move the  bar  of  infancy,  the  mere  fact  of  infancy  not  rendering  the  debt 
not  "justly"  due:  Wriqht  v.  Steele,  2  N.  H.  51;  and  where  an  infant,  after 
coming  of  age,  said  to  the  plaintiff  and  another  creditor,  "When  I  return 
from  this  voyage,  I  will  pay  you  both,"  and  at  another  time  told  the  plain- 
tiff, when  pressed  for  payment,  that  he  had  not  the  money  then,  but  when 
he  should  return  from  the  voyage,  he  would  settle  with  the  plaintiff,  it  weis 
held  that  these  declarations  had  an  immediate  reference  to  the  indebtedness 
incurred  during  infancy,  and  amounted  to  an  express  promise  of  payment: 
Martin  v.  Mayo,  10  Mass.  137;  6  Am.  Dec.  103.  So  where  an  infant  made  a 
promissory  note,  and  when  of  age,  being  applied  to  for  payment,  acknowl- 
edged that  the  money  was  due,  and  promised  that,  on  his  return  to  his  home, 
he  would  endeavor  to  procure  it,  and  send  it  to  the  creditor,  this  was  held 
to  be  a  sufficient  ratification:  Whitney  v.  DutcJi,  14  Mass.  457;  7  Am.  Dec. 
229.  And  a  promise  by  an  infant,  after  coming  of  age,  to  pay  a  promissory 
note,  "if  he  signed  it,"  is  a  sufficient  ratification:  2^ibbet8v.  Genisli,  25  N.  H. 
41;  57  Am.  Dec.  307. 

Furthermore,  the  promise  or  confirmation  should  be  made  by  the  infant, 
after  attaining  full  age,  to  the  opposite  contracting  party,  or  creditor,  him- 
self, or  to  his  agent  or  attorney;  at  all  events,  admissions  or  declarations  to 
a  stranger  cannot  be  relied  upon  as  constituting  a  ratification:  Goodsell  v. 
Myers,  3  Wend.  479;  Bigelow  v.  GraiinU,  2  Hiil.  120;  Holt  v.  Underhill,  9 
N.  H.  436;  32  Am.  Dec.  380;  Chandler  v.  Glover's  Adm'r,  32  Pa.  St.  509; 
and  see  Jackson  v.  Mayo,  11  Mass.  147;  6  Am.  Dec.  167;  compare  Orvis  v. 
Kimball,  3  N.  H.  314;  Stern  v.  Freeman,  A  Met.  (Ky.)  309.  A  new  promise, 
made  to  the  attorney  of  the  plaintiff,  to  whom  the  plaintiff  had  sent  the  note 
in  question  for  collection,  is  binding:  Hodges  v.  Hunt,  22  Barb.  150;  and 
where  the  holder  of  a  promissory  note  left  it  with  his  agent  for  collection, 
and  the  agent  directed  his  clerk  to  present  it  to  the  debtor  for  payment,  the 
clerk  is  not  a  stranger,  and  therefore  a  promise  made  to  him  is  effectual  to 
remove  the  defense  of  infancy:  Mayer  v.  McLure,  36  Miss.  389;  72  Am.  Dec. 
190;  so  a  promise  by  a  party  of  full  age  to  repay  money  which  had  been 
paid  by  a  surety  for  him  during  his  infancy,  made  to  an  agent  of  the  surety, 
who  was  authorized  to  call  on  him  for  that  purpose,  is  sufficient  to  charge 
him,  notwithstanding  there  is  no  evidence  that  the  agent  disclosed  his 
agency  at  the  time,  nor  any  express  evidence  that  the  party  had  knowledge 
of  the  authority:  Hoit  v.  Underhill,  10  N.  H.  220;  34  Am.  Dec.  148. 

The  general  rule  on  this  subject  under  consideration  is  sometimes  stated  as 
though  an  express  promise  was  always  required.     We  think,  however,  that 
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tills  a  mistake,  and  that  there  may  be  an  express  ratification  without  any 
promise  whatever,  although  a  mere  acknowledgment  will  not  answer.  Thus, 
says  Chief  Justice  Parker  in  Whitney  y.  Dutch,  14  Mass.  457,  460,  7  Am.  Dec. 
229,  230,  **  the  terms  of  ratification  need  not  be  such  as  to  import  a  direct 
promise  to  pay.  All  that  is  necessary  is  that  be  expressly  agrees  to  ratify 
his  contract,  not  by  doubtful  acts,  such  as  payment  of  a  part  of  the  money 
due,  or  the  interest,  but  by  words,  oral  or  in  writing,  which  import  a  recogni- 
tion and  a  confirmation  of  his  promise  ";  and  the  learned  chief  justice  again 
says,  in  T/iompaon  v.  Imi/,  4  Pick.  48,  49,  16  Am.  Dec.  .325:  "A  ratification 
may  be  proved  in  divers  ways;  but  it  cannot  be  inferred  from  a  mere  ac- 
knowledgment of  debt,  as  in  cases  on  the  statute  of  limitations.  A  promise 
to  pay  is  evidence  of  a  ratification;  so  is  a  direct  confirmation,  though  not  in 
words  amounting  to  a  direct  promise;  as  if  the  party  should  say,  after  coming 
of  age,  'I  do  ratify  and  confirm,'  or  'do  agree  to  pay  the  debL'  "  See  aLo 
Baker  v.  Kenr.eU,  54  Mo.  82;  Hatch  v.  Hatch's  Estate,  60  Vt.  160. 

The  use,  then,  of  some  such  express  words  as  "I  ratify  "  is  undoubtedly 
all  that  is  required  to  constitute  an  affirmance,  but  we  think  that  either  such 
an  express  confirmation  or  an  express  promise  is  neers  ;ary.  In  our  opinion 
the  proposition  is  stated  too  broadly  by  some  cases;  as,  for  instance,  Alexander 
v.  Hufchison,  1  Dev.  L.  13,  where  Henderson,  J.,  says:  "  The  law  has  prescribed 
no  form  in  which  this  promise  shall  be  made;  it  may  be  by  words,  it  may  be 
by  signs  or  acts;  anything  which  shows  an  acquiescence,  or  an  assent  of  the 
party's  mind,  is  sufficient."  The  latter  portion  of  the  quotation  is  not  sus- 
tained by  the  authorities.  In  Henry  v.  Root,  33  N.  Y.  526,  537,  also,  Davies, 
J.,  criticises  the  rule  which  requires  an  express  promise  on  the  part  of  the 
infant  after  attaining  majority,  and  maintains  that  the  contract  of  an  infant 
may  be  revived  by  him  "upon  the  same  principles  and  for  the  same  rea- 
sons and  by  the  same  means  as  a  debt  barred  by  the  statute  of  limitations 
may  be  revived  and  restored  to  its  pristine  vigor  and  efficacy."  We  be- 
lieve, however,  that  the  rule  above  stated  as  to  the  necessity  of  a  direct 
promise  or  confirmation  is  correct,  although  the  reasoning  of  some  of  the 
cases  which  support  it  is  open  to  criticism.  An  express  or  direct  promise 
or  ratification  is  required,  not  because  the  original  promise  is  void,  or  because 
an  action  is  to  be  brought  upon  the  new  promise,  for  such,  we  have  seen,  is 
not  the  case,  but  simply  because  nothing  short  of  an  unequivocal  expression 
of  an  assent  to  be  bound  will  or  ought  to  remove  tVie  objection  of  infancy. 

Thus  far  we  have  been  speaking  of  an  absolute  and  complete  promise  or 
ratification;  but  besides  this,  the  promise  may  be  partial,  or  it  may  be  quali- 
fied or  conditional.  The  nature  and  effect  of  a  partial  promise  were  thus 
explained  by  Gilchrist,  C.  J.,  in  Edgerly  v.  Shaw,  25  N.  H.  514,  517,  57  Am. 
Dec.  349,  351:  "The  partial  promise,  or  the  promise  to  payor  perform  a 
part  of  the  original  debt  or  agreement,  is  binding  only  to  the  extent  of  the 
new  promise,  and  is  not  a  ratification  of  the  original  debt,  bub  a  new  and 
distinct  promise,  though  founded  upon  the  original  consideration  ";  and  with 
respect  to  qualified  promises  he  says  (pages  517,  351):  "  A  new  promise  may  be 
qualified  in  various  ways.  It  may  bind  the  promisor  to  pay  the  debt  at  a 
different  time  or  place  from  these  originally  stipulated.  It  may  be  a  promise 
to  pay,  not  in  money,  but  in  specific  articles  or  in  personal  services.  These 
cases  cannot  be  distinguished,  in  principle,  from  that  last  stated.  They  are 
new  contracts,  not  ratifications  of  the  old  ones."  He  continues:  "Within 
the  class  of  qualified  promises  in  renewal  of  contracts  entered  into  by  an  in- 
fant are  the  cases  of  new  promises,  to  be  performed  upon  a  condition  or  a 
contingency.     They  are  distinguishable  from  other  cases  of  qualified  prom- 
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ises  by  the  nature  of  the  qnalification If  a  new  promise  be  made  to 

pay  or  perform  a  contract  made  under  age,  upon  a  contingency  or  a  condi- 
tion, no  action  will  lie  until  the  happening  of  the  contingency  or  the  perform- 
ance of  th«  condition,  for  the  old  contract  will  not  until  that  time  have  been 
contirmed,  and  the  new  agreement  is  distinct  from  it;  and  of  that,  in  the 
case  supposed,  there  will  then  liave  been  no  breach.  When  the  contingency  has 
happened,  or  the  condition  is  fulfilled,  the  new  contract  becomes  absolute,  the 
original  contract  is  ratified,  and  the  plaintiflf  may  declare  upon  it,  or  upon  the 
new  agreement.  If  he  declare  upon  the  original  contract,  and  infancy  be 
plcn  ^h1,  he  may  reply  a  confirmation,  and  upon  proper  evidence  he  will  be 
fcUL  lied  to  recover.  Or  he  may  declare  upon  the  new  promise,  and  set  it 
forth  with  the  necessary  averments;  and  ujoi  sufficient  proof  wdl  be  entitled 
to  recover  in  that  case."     See  also  Afinok  v.  Sliortridje,  21  Mich.  ,S04,  315. 

If,  then,  an  infant,  after  attaining  majority,  promises  to  pay  an  indebted- 
ness "  as  soon  as  he  is  able,"  or  "as  soon  as  he  could,"  no  action  can  be  sus- 
tained against  him,  by  virtue  of  such  new  promise,  without  proof  of  his  ability 
to  pay:  Cole  v.  Saxlry,  3  Esp.  15"J;  Thompson  v.  Lay,  4  Pick.  48;  16  Am.  Dec. 
325;  Proctor  v.  Scars,  4  Allen,  95;  Ecerson  v.  Cai-penier,  17  Wend.  419; 
Chandler  v.  Olove/s  Adinr,  32  Pa.  St.  509;  compare  Boho  v.  Hannell,  2 
Bail.  L.  114.  In  ExLjetiy  v.  Shaw,  25  N.  H.  514,  57  Am.  Dec.  349,  a  prom- 
ise, made  after  majority,  by  the  maker  of  a  promissory  note  executed  in 
infancy,  to  pay  it  at  the  end  of  a  specified  time  in  labor,  or  else  in  money, 
was  held  to  be  a  conditional  promise,  which  became  absolute  upon  the  expi- 
ration of  the  specified  time,  whereby  the  original  contract  was  confirmed,  and 
the  promisor  made  liable  to  suit  on  either  contract.  In  Taft  v.  Serrjeiutt,  18 
Barb.  320,  it  was  held  that  where  the  defendant,  who  had  executed  a  promis; 
sory  note  during  infancy,  promised  the  payee,  after  coming  of  age,  to  give  him 
the  note  of  a  third  person,  and  to  pay  the  balance  in  money,  the  new  promise 
was  an  affirmance  of  the  defendant's  note,  and  failing  to  comply  with  the  pro- 
visions of  the  new  promise,  his  liability  on  the  note  directly  was  complete,  and 
the  note  stood  revived  and  ratified,  and  discharged  of  the  special  contract  in 
relation  to  the  mode  of  payment:  See  also  Siokes  v.  Brown,  4  Chand.  39;  3 
Pinney,  311;  LUtle  v.  Duncan,  9  Rich.  L.  55;  64  Am.  Dec.  760. 

Ratification  cf  Deed.s,  Leasks,  a.vd  Mortgaoes,  and  Transfers  o» 
Personal  Property  by  Declarations  avd  Recitals. — It  seems  that  a 
ratification  of  a  contract  executed  on  the  infant's  part,  such  as  his  deed  of 
conveyance,  lease,  or  mortgage  of  his  realty,  or  his  sale  of  perionalty,  will  be 
held  to  result  from  words  somewhat  less  positive  than  in  case  of  his  executory 
agreements,  just  considered.  In  fact,  as  has  been  seen,  according  to  one 
theory,  an  infant  must  disaffirm  a  deed  of  his  lands  within  a  reasonable  time 
after  attaining  his  majority,  or  he  will  be  bound  by  his  mere  acquiescence: 
See  arte,  "  Disaffirmance  of  Deeds  within  a  Reasonable  Time  after  Reaching 
Full  Age."  Yet  the  mere  admission  or  recognition  by  a  person  of  the  fact 
that  he  had  made  a  deed  of  conveyance  during  his  minority  will  not  amount 
to  an  affirmance  of  the  deed:  Jackson  ex  dem.  Br  ay  ton  v.  B  urchin,  14  Johns. 
124;  Tucker  v.  Aim-eland,  10  Pet.  59;  1  Am.  Lead.  Oas.  *224;  Baijley  v.  Fletcher, 
44  Ark.  153;  Craig  v.  Van  Bebber,  100  Mo.  5S4.  Acts  in  pais,  says  Story,  J.,  in 
Tucker  v.  Moreland,  10  Pet.  59,  to  amount  to  a  confirmation  of  a  deed,  "should 
be  of  such  a  solenm  and  unequivocal  nature  as  to  establish  a  clear  intention  to 
confirm  the  deed,  after  a  full  knowledge  that  it  was  voidable."  And,  says  the 
court  in  Den  ex  dem.  Hoyk  v.  Stowe,  2  Dev.  &  B.  320,  328,  admitting  that 
declarations  are  in  any  case  sufficient  to  confirm  a  deed,  yet  loose  and  am. 
biguous  words,  from  which  inferences  of  opposite  kinds  may  be  drawn,  ut- 
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tered  incidentally  by  the  grantor  in  casual  conversations  with  third  persons, 
and  without  deliberation,  and  without  any  view  at  the  time  of  thereby  con- 
firming the  deed,  will  not  be  sufficient.  The  declarations  should  at  least  b» 
clear  and  unequivocal,  and  made  with  a  view  to  ratification.  Certainly,  mere 
declarations  of  willingness  by  a  person  to  confirm  his  deed  executed  during 
Infancy,  or  a  promise  by  him  to  make  a  deed  of  confirmation  upon  certain 
conditions,  will  not  operate  as  an  affirmance:  Clamorga/i  v.  Lane,  9  Mo.  442. 

But  where  an  infant  made  a  lease,  and  on  coining  of  age  said  to  his  lessee, 
"God  give  you  joy  of  it,"  it  was  held  that  he  thereby  affirmed  the  lease: 
Anonymous,  4  Leon.  4;  aud  where  an  infant  conveyed  his  land,  and  after 
coming  of  age,  told  the  grantee  that  he  would  never  take  advantage  of  his 
having  been  an  infant  at  the  time  of  executing  the  deed,  and  that  it  was  his 
wish  that  the  grantee  should  keep  the  land,  this  was  held  to  be  a  confirma- 
tion of  the  deed,  entitling  the  grantee  to  recover  the  land,  in  ejectment,  from 
one  to  whom  the  grantor  thereafter  conveyed  it:  Houier  v.  Jieynolds,  1  Hayw. 
(N.  C.)  14.3.  The  declarations  may  be  coupled  with  other  acts  or  conduct  of 
a  confirmatory  character,  making  a  stronger  case  of  ratification.  Thus  in 
Ferguson  v.  Bell's  Adm'r,  17  Mo.  347,  an  infant  executed  a  deed,  and  after 
coming  of  age,  expressed  satisfaction  with  her  bargain,  received  part  of  the 
purchase  price,  and  spoke  of  her  intention  to  make  a  confirmatory  deed,  but 
died  suddenly  without  doing  so,  there  was  held  to  be  a  sufficient  ratification; 
the  court  saying:  "Any  act  of  Miss  Bell  showing  her  acquiescence  in  the 
Bale,  and  deed  thereon  by  her  after  she  became  of  age,  would  be  sufficient, 
—  such  as  receiving  a  part  of  the  consideration  money  for  the  land,  and  ex- 
pressing herself  satisfied  with  the  contract";  and  where  an  infant,  shortly 
bet'ore  coming  of  age,  executed  a  deed  of  laud  for  a  full  price,  and  after  he 
arrived  at  the  age  of  majority,  was  often  in  the  neighborhood  of  the  land, 
saw  the  purchaser  making  valuable  improvements,  said  nothing  in  dis- 
affirmance for  about  foiir  years,  but  admitted  on  several  occasions  that  he 
had  sold  the  land,  had  been  honorably  paid,  and  was  satisfied,  and  at  one 
time  authorized  a  proposition  for  its  purchase,  it  was  held  that  these  circum- 
stances fully  warranted  the  jury  in  finding  that  he  had  affirmed  the  contract: 
Wheaton  v.  East,  5  Yerg.  41;  26  Am.  Dec.  251;  the  court  observing:  "Any- 
thing from  which  his  assent,  after  he  arrives  at  age,  may  be  fairly  inferred 
will  be  sufficient  to  affirm  the  deed  made  during  infancy,  aud  prevent  him 
from  afterwards  electing  to  disaffirm  it."  See  also  Phillips  v.  Green,  5  T.  B. 
Mon.  344;  but  compare  Rogers  v.  Hurd,  4  Day,  57;  4  Am.  Dec.  182.  It  was, 
however,  held  in  Matherson  v.  Davin,  2  Cold.  443,  448,  that  the  deed  of  an 
iniant  feme  covert  could  not  be  ratified  after  she  came  of  age,  and  while  her 
coverture  continued,  by  her  declarations  expressitig  her  satisfaction  with  the 
terms  of  sale,  nor  in  any  manner,  if  at  all,  other  than  the  mo^le  provided  by 
statute  for  the  conveyance  of  the  real  estate  of  a,  feme  covert.  It  seems  to  us 
that  although  the  court  says  that  the  deed  of  a  feme  covert,  executed  and 
acknowledged  according  to  statute,  will  pass  the  title  as  if  she  were  a,  feme 
sole,  yet  the  above  ruling  can  only  rest  on  the  unsound  theory  that  the  deed 
passed  no  title. 

Again,  a  deed  executed  by  the  gratitor  after  coming  of  age,  which  refers 
to  a  deed  executed  by  her  during  infancy,  and  purports  to  be  made  "  in  com- 
pliance "with  the  latter  deed,  operates  as  an  affirmance  of  it:  Phillips  v. 
Green,  5  T.  B.  Mon.  344;  and  where  an  infant,  after  attaining  his  majority, 
indorsed  on  his  deed,  "I  do  acknowledge  that  I  have  signed,  by  making  my 
mark,  the  within  deed  for  the  expressed  purposes;  aud  with  the  desire  to 
ratify  the  same,  I  hereunto  affix  my  hand  and  seal,"  and  delivered  the  in- 
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Btrument  to  the  grantee  agaia,  the  deed  is  thereby  confirmed:  Den  ex  dem. 
Mai-ray  v.  ShnnUin,  4  Dev,  &  B.  289.  There  can  be  no  doubt  about  the 
efifect  of  such  express  words.  The  mortgage  of  an  infant  is  also  confirmed 
by  the  execution,  after  he  comes  of  age,  of  a  deed  by  which  the  laud  is  con- 
veyed "subject"  to  the  mortgage:  President  etc.  of  Bo-iton  Bank  v.  Chamber' 
tin,  15  Mass.  220;  Losey  v.  Bond,  94  Ind.  67;  and  see  Allen  v.  Poole,  54 
Miss.  323;  and  where  a  person  takes  a  lease  of  an  infant's  lands,  and  the 
infant  on  coming  of  age  mortgages  the  property  to  the  lessee  by  deed  refer- 
ring to  the  leise,  this  is  a  confirmation  of  the  lease:  Story  v.  Johnson,  2 
Younge  &  C.  Ex.  586. 

Ratification  by  Bringing  Suit.  —  If  a  person,  after  coming  of  age,  in- 
stitiites  an  action  to  enforce  a  contract,  or  based  upon  a  contract,  entered 
into  during  his  minority,  there  is  no  doubt  that,  under  ordinary  circum- 
stances, he  will  be  held  thereby  to  have  ratified  the  contract,  because  his 
conduct  shows  an  intention  to  abide  by  it.  Therefore  an  infant  waives  au 
avoidance  of  a  purchase  of  land  made  by  him,  on  the  ground  of  infancy, 
by  suing  his  grantor,  after  attaining  his  majority,  for  an  alleged  fraud  in  the 
Bale:  Middhton  v.  Hoge,  5  Bush,  478.  But  while  a  suit  by  an  infant,  after 
reaching  full  age,  to  enforce  his  agreement,  is  an  act  of  afiirmanue,  a  suit  by 
his  assignee,  claiming  under  an  assignment  from  him  during  his  minority, 
will  have  no  such  efifect:  Carrell  v.  Potter,  23  Mich.  377.  And  where  a  minor, 
four  months  after  coming  of  age,  filed  a  petition  to  become  co-libelant  in  a 
libel  by  certain  seamen  of  a  vessel,  under  their  written  contract  for  wages,  in 
which  nothing  was  said  in  regard  to  his  minority,  and  it  appearing  that  ho 
was  neither  intelligent  nor  provident,  but  that  having  heard  that  his  associ- 
ates had  brought  a  suit  for  wages,  obtained  the  services  of  the  lawyer  who 
was  acting  for  the  rest,  it  was  held  that  there  was  not  sufficient  evidence  of 
intelligent  action  to  show  a  ratification  of  the  contract:  Burdcit  v.  Williams, 
33  Fed.  Rep.  697. 

Ratification  by  Accepting  Consideration.  —  If  a  person,  after  attain- 
ing liis  majority,  accepts  the  consideration  of  a  contract  made  by  him  while 
an  infant,  such  an  act  very  plainly  amounts  to  a  ratification  of  the  contract. 
As  where  an  infant  lessor  accepts  rent  after  reaching  full  age:  Ashfield  v.  Ash' 
field,  W.  Jones,  157;  Latch,  199;  Godb.  364;  Smith  v.  Loio,  1  Atk.  489;  Ski' 
tor  v.  Trimble,  14  Ir.  C.  L.  342;  or  receives  interest  under  his  agreement: 
Franklin  v.  Tlwrnebury,  1  Vern.  132;  or  accepts  the  purchase  price  of  prop- 
erty sold  by  him:  Ferguson  v.  Bell's  Adm'r,  17  Mo.  347;  Doe  ex  dem.  JdC' 
Cormic  v.  Legijett,  8  Jones  L.  425,  427;  Highley  v.  Barron,  49  Mo.  103;  or 
receives  a  portion  of  the  consideration  for  a  mortgage  of  his  property:  Keegan 
V.  Cox,  116  Mass.  289;  or  receives  the  proceeds  of  an  award,  pursuant  to  a 
Bubmission  of  his  claim  to  arbitration:  Jones  v.  Phoenix  Bank,  8  N.  Y.  228. 
But,  it  is  held,  an  infant/e«ie  covert  is  not  estopped  from  disaffirming  a  deed 
of  her  lands,  in  which  she  united  with  her  husband,  from  the  fact  that  after 
she  came  of  age  the  grantee  paid  the  husband  a  portion  of  the  purchase  price, 
unless  she  knew  that  such  purchase- money  was  unpaid,  and  the  grantee  was 
ignorant  of  the  fact  that  the  grantor  was  an  infant  when  she  executed  the 
deed:  Scranton  v.  Stewart,  52  Ind,  68.  In  Owens  v.  Phelps,  95  N.  C.  28i5,  it 
was  held  that  where  it  is  sought  to  establish  that  a  person  has  ratified  a  con- 
tract in  regard  to  his  property,  made  while  an  infant,  evidence  is  admissible 
to  show  that  the  money  received  in  pursuance  of  such  contract  was  u?ed  for 
the  infant's  advantage,  with  his  knowledge.  The  evidence  does  not  of  itself 
show  a  ratification,  but  is  admissible  as  explanatory  of  what  occurred. 


716  Cbaig  v.  Van  Bebbeb.  [Missouri. 

Ratification  by  Retention  of  Property  Purchased.  —  The  effect  of  the 
retention  of  property  purchased  by  a  minor,  after  he  becomea  of  age,  has  al- 
ready been  consiilered  above,  under  the  title  "Disaffirmance  of  Contracts,  in 
General,  within  Reasonable  Time  after  Reaching  Full  Age."  But  little  mora 
remains  to  be  added.  As  there  stated,  the  retention  of  personal  property  pur- 
chased during  infancy,  by  the  vendee,  for  an  unreasonable  time  after  he  attains 
fcis  majority,  without  any  act  of  disaffirmance  on  his  part,  is  inconsistent  with 
any  other  idea  than  that  of  ownership,  and  therefore  it  will  of  itself  amount 
to  a  ratification  of  the  contract;  although  if,  after  coming  of  age,  he  uses  the 
property  or  exercises  other  acts  of  ownership  over  it  in  addition,  as,  perhaps, 
will  generally  be  the  case,  we  should  say  that  the  question  of  time  is  then 
animportant,  and  the  contract  is  thereby  affirmed:  See  Boyden  v.  Boyden, 
9  Met.  519;  Delano  v.  Bkike,  11  Wend.  85;  25  Am.  Dec.  617;  Alexander  v. 
Jleriot,  Bail.  Eq.  223;  Euhanks  v.  Peak,  2  Bail.  L.  497;  lltomaxson  v.  Boyd,  13 
Ala.  419;  Aldnch  v.  Grimes,  10  N.  H.  194;  McKamy  v.  Cooper,  81  Ga.  679; 
Georgia  Code  (1882),  sec.  2731.  So  if  an  infant  does  not  repudiate  his  con- 
tract of  subscription  for  shares  in  a  corporation  within  a  reasonable  time 
after  coming  of  age,  he  will  be  held  to  have  ratified  the  contract:  Cork  etc.  R'y 
V.  Cazenove,  10  Q.  B.  935;  Leedt  etc.  R'y  v.  Feamley,  4  Ex.  26;  Nortlncenlern 
R'y  y.  McMkhad,  5  Ex.  114;  Dublin  etc.  Wy  v.  Black,  8  Ex.  181.  An  infant, 
also,  who  retains  possession  of  real  estate  purchased  or  received  in  exchange 
by  him  for  an  unreasonable  time  after  he  attains  full  age  thereby  likewise 
affirms  the  contract  of  purchase  or  exchange:  See  Cecil  v.  Comes  Salisbury,  2 
Vern.  225;  Roberts  v.  Wigijin,  1  N.  H.  73,  75;  8  Am.  Dec.  38,  40;  Boody  v. 
MrKenney,  23  Me.  617,  524;  Baker  v.  Kennett,  54  Mo.  82;  Hem-y  v.  Root,  33 
N.  Y.  526;  Walsh  v.  Powers,  43  N.  Y.  23,  26;  3  Am.  Rep.  654,  655;  Callis  v. 
Day,  38  Wis.  643;  Hook  v.  Donaldson,  9  Lea,  56;  Ellis  v,  Alford,  64  Miss.  8; 
and  see  Evelyn  v.  Chichester,  3  Burr.  1717;  Armfield  v.  Tate,  7  Ired.  L.  258; 
Middleton  v.  Hoge,  5  Bush,  478;  Ihley  v.  Padgett,  27  S.  0.  300;  Langdon  v. 
Clayson,  75  Mich.  204;  Georgia  Code  (1882),  sec.  2731;  compare  Benham  v. 
Bishop,  9  Conn.  330;  23  Am.  Dec.  358.  A  similar  rule  may  be  said  to  exist 
incase  of  a  settlement  of  boundaries  made  during  his  infancy:  Brown  v. 
Caldwell,  10  Serg.  &  R.  114;  13  Am.  Dec.  660;  George  v.  Thomas,  16  Tex. 
74;  67  Am.  Dec.  612.  An  infant  lessee  who  retains  possession  of  the  premises 
for  an  unreasonable  time,  and,  perhaps,  in  any  case,  after  a  rent  day,  after 
he  attains  his  majority,  similarly  ratifies  the  letting,  a«  a  consequence: 
Boody  V.  McKenney,  23  Me.  517,  524;  Baxter  v.  Bmh,  29  Vt.  465;  70  Am. 
Dec!  429;  McClure  v.  McClure,  74  Ind.  108;  Mahon  v.  O'Farrell,  10  Ir.  L.  R. 
627. 

The  retention  of  property  may,  however,  be  under  such  circumstancea  as 
not  to  indicate  an  intention  to  affirm  the  contract.  Thus  an  infant  cannot 
be  held  to  have  ratified  a  contract  of  purchase  of  personal  property,  because 
the  property  is  still  retained  by  him,  after  he  has  done  all  in  his  power  to  se- 
cure a  rescission,  and  has  brought  suit  for  that  purpose:  House  v.  Alexander, 
105  Ind.  109;  55  Am.  Rep.  189,  191;  and  where  an  infant  who  had  taken  a 
conveyance  of  land  made  an  attempt  to  disaffirm  the  contract  before  his  ma- 
jority, and  again,  within  a  few  days  thereafter,  and  upon  the  refusal  of  the 
grantor  to  rescind,  offered  to  give  the  grantor  a  sum  of  money,  together  with 
the  improvements  erected  by  himself  on  the  land,  by  way  of  compromise, 
and  then  abandoned  the  premises,  and  left  them  in  a  position  for  the  vendor 
to  occupy  at  any  time  he  saw  fit,  his  acts  were  sufficiently  speedy  and  un- 
equivocal to  avoid  the  contract:  Baker  v.  Kennett,  54  Mo.  82;  so  the  reten- 
tion of  possession  and  receipt  of  rents  by  a  party,  after  majority,  of  a  lot  of 
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land  purchased  for  her  in  her  infancy,  is  not  a  ratification  of  the  purchase, 
where  she  repudiated  the  purchase  on  the  day  she  reached  full  age,  and 
brought  an  action  within  three  montlis  thereafter  to  recover  out  of  its  sale  so 
much  of  her  money  as  was  expended  in  its  purchase:  Scoit  v.  Scott,  29  S.  C. 
414. 

Again,  where  an  infant  transferred  a  portion  of  goods  purchased  by  him  to 
a  third  person  to  secure  a  debt,  his  retention  of  these  gooils  for  sale,  after  he 
became  of  age,  as  the  servant  of  the  assignee,  does  not  amount  to  a  ratification 
of  the  contract  of  purcliase:  Tiling  v.  Libb^-y,  16  Me.  55.  In  Smith  v.  Ke.lley,  13 
Met.  309,  an  infant  bought  goods,  and  the  sellers,  three  days  before  he  came 
of  age,  brought  an  action  against  iiim  for  the  price,  and  attached  the  goods  on 
their  writ.  The  goods  remained  in  the  hands  of  the  altaching  officer  at  the 
time  of  the  trial  of  the  action,  and  the  defendant  gave  no  notice,  after  reach- 
ing his  majority,  of  his  intention  not  to  be  bound  by  the  contract  of  sale.  It 
was  held  that  there  was  not  a  ratification  of  the  contract  by  the  defendant, 
and  the  action  could  not  be  inaiataiucd.  The  court  said  that  while  if  an  in- 
fant, after  coming  of  age,  used  tlie  property  bought  as  his  own,  or  sold  it,  or 
kept  it  a  long  time,  that  would  be  evidence  of  ratification,  yet  such  use,  dis- 
position, or  retention  must  be  a  voluntary  act  on  the  part  of  the  minor,  by 
which  he  manifests  an  intention  to  keep  tlie  property.  In  l^odd  v.  Clapp, 
118  Mass.  495,  in  an  action  to  recover  the  price  of  goods  sold  to  a  firm,  one 
member  of  which  was  an  infant  at  the  time  of  tlie  sale,  it  appeared  that  the 
action  was  brought  before  the  infant  became  of  age,  and  tliat  a  portion  of 
the  goods  sold  were  attached  upon  the  writ,  among  other  goods;  that  the  at- 
tached goods  were  sold  at  auction  by  consent  of  all  parties,  and  were  bid  off 
by  the  grandfather  and  guardian  of  the  infant;  and  that  the  infant,  after 
coming  of  age,  purchased  the  goods  of  his  grandfather,  and  afterwards  used 
and  sold  them  for  his  sole  benefit.  It  was  held  that  the  court  correctly  ruled 
that  the  jury  could  not  find,  from  these  facts,  that  the  infant  ratified  the 
original  contract.  The  court  said:  "The  ground  upon  which  the  retention 
and  use  by  a  defendant,  after  he  becomes  of  age,  of  property  bought  wliile  he 
was  an  infant,  are  held  to  be  an  afiirmance  of  the  contract  of  purchase,  is, 
that  these  acts  show  a  promise  or  undertaking  to  perform  it  after  his  inca- 
pacity to  make  contracts  is  removed.  His  oidy  riglit  to  retain  the  goods  is 
by  virtue  of  the  contract,  and  he  can  conscientiously  do  it  only  upon,  the  as- 
sumption that  the  contract  is  valid.  But  the  case  at  bar  is  different.  The 
defendant,  Clapp,  after  he  became  of  age,  did  not  claim  or  hold  the  goods 
tinder  or  by  virtue  of  the  contract  with  the  plaintiffs.  He  held  them  by  vir- 
tue of  a  new  and  independent  contract  of  purchase.  There  is  no  inconsis- 
tency in  his  claim  to  hold  the  goods  under  this  new  purchase  and  his  claim 
that  his  contract  with  the  plaintiff's  was  invalid,  and  no  inference  can  be 
drawn,  from  his  thus  holding  the  goods,  of  an  intention  to  ratify  and  affirm 
the  plaintiffs'  contract."  And  in  Matipin  v.  Grady,  71  Mo.  278,  where  a 
minor,  on  the  sale  of  land  under  a  deed  of  trust  executed  by  his  mother  and 
brother  to  secure  a  debt,  gave  his  promissory  note  for  the  balance  of  the 
debt  remaining  after  the  sale,  and,  after  coming  of  age,  the  minor  bought 
the  land  from  the  purchaser,  it  was  held,  in  an  action  against  him  on  the 
note,  that  the  doctrine  that  infancy  could  not  be  invoked  as  a  defense  to  a 
note  while  the  defendant  held  the  property  for  wliich  it  weis  given  was  not 
applicable,  since  the  note  was  not  given  for  the  land.  See  also  Baker  v. 
Stone,  136  Mass.  405;  Ca7-rea  v.  Potter,  23  Mich.  377.  It  has  also  been  held 
that  the  fact  that  a  married  woman  united  with  her  husband  in  enjoylnj;  or 
exercising  domiuion  over  property  received  by  the  husbaud  as  part  of  the 
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consideration  for  a  conveyance  of  her  lands  does  not  preclude  her  from  aa- 
eerting  the  disability  of  infancy  against  her  grantee  or  hia  successors:  Bu- 
chanan y.  Hubbard,  96  Ind.  1. 

Furthermore,  an  infant  who  enters  into  a  partnership  does  not,  by  re- 
ceiving profits  of  the  partnership  during  his  minority,  and  retaining  the  same 
after  he  comes  of  age,  become  liable  for  partnership  debts  contracted  before 
dissolution,  which  occurred  before  he  came  of  age:  Dana  v.  Steams,  3  Cush. 
372,  375;  and  the  fact  that  infants  retained  and  sold  the  crops  raised  by  thera 
on  land  which  they  had  leased  is  not  a  ratification  of  their  contract  to  pay 
rent,  the  consideration  of  the  latter  agreement  not  being  crops,  but  the  use  of 
land,  and  the  appropriation  by  defendants  of  the  fruits  of  their  labor  not 
being  such  a  positive  and  unequivocal  act  as  to  indicate  an  intention  to  bind 
themselves  for  the  rent:  Flexner  v.  Dickerson,  72  Ala.  318;  so  where  a  minor 
contracts  for  materials  and  labor  for  the  improvement  of  his  property,  hia 
receipt  of  the  rents  from  the  property  so  improved,  after  he  becomes  of  age, 
wll  not  amount  to  a  ratification  of  the  contract  so  as  to  give  the  contractor 
a  mechanic's  lien  upon  the  property:  McCarty  v.  Carter,  49  111.  53;  95  Am. 
Dec.  572.  In  Tohcy  v.  Wood,  123  Mass.  88,  25  Am.  Rep.  27,  a  firm,  of 
which  an  infant  was  a  member,  gave  certain  checks  in  payment  for  goods, 
and  the  infant  supposed,  when  he  came  of  age,  and  until  after  the  firm's  dis- 
solution, tliat  the  checks,  which  were  duly  protested  for  non-payment,  were 
paid.  At  the  dissolution,  which  was  seven  weeks  after  the  infant  attained 
his  majority,  during  which  time  he  drew  money  from  the  firm  for  his  per- 
sonal use,  some  of  the  goods  were  unsold,  but  he  did  not  know  it,  and  his 
partners  agreed  with  him  to  assume  and  pay  all  the  firm  debts.  It  was  held 
that  these  facts  would  not  justify  a  finding  that  there  was  a  ratification  by 
the  infant  of  his  promise  to  pay  the  checks. 

Ratification  from  Failure  to  Disaffirm  within  Reasonable  Time 
AFrER  Rkaciiinq  Full  Age.  — The  question  of  the  ratification  of  a  contract 
made  during  infancy  by  the  mere  failure  to  disaffirm  it  within  a  reasonable 
time  after  attaining  majority,  where  there  has  been  no  property  retained  or 
used,  and  no  other  act  of  aflBrmance,  has  already  been  fully  discussed,  and 
needs  no  further  consideration:  Seeswpj-a,  titles  "Disaffirmance  of  Contracts, 
in  General,  within  Reasonable  Time  after  Reaching  Full  A<?e,"  "Disaffirm- 
ance of  Deeds  within  Reasonable  Time  after  Reaching  Full  Acre,"  and  "Dis- 
affirmance of  Deeds  of  Infant  Femes  Covert  after  Reaching  Full  Age." 

Ratification  by  Sale  or  Conveyance  of  Property  Purchased.  — If 
an  infant  purchases  personal  property,  and  after  coming  of  age,  sells  the 
same,  such  an  act  of  ownership  will  very  evidently  amount  to  a  ratification. 
If  the  retention  or  use  of  property  ratifies  the  contract,  certainly  a  sale  of  it 
will  have  that  effect:  Cheshire  v.  Barrett,  4  McCord.  241;  17  Am.  Dec.  735; 
Lnwson  v.  Lovejoy,  8  Me.  405;  23  Am.  Dec.  526;  Williams  v.  Broicn,  34  Me. 
594;  Deacon  v.  Boyd,  1  Dana,  45;  Rohin'<on  v.  Hoskina,  14  Bush,  393;  Shrop- 
shire V.  Burnx,  46  Ala.  108;-  Minork  v.  Shortridrje,  21  Mich.  304;  c<  nipare 
Aldrich  V.  Grlnes,  10  N.  H.  194,  19S;  Counts  v.  Bates,  Harp.  L.  464.  And 
there  is  no  distinction,  in  this  respect,  between  personal  and  real  property. 
A  sale  and  conveyance  of  real  estate  purchased  during  infancy  is  an  ;iffirm- 
ance  of  the  contract  of  purchase:  Hubbard  v.  Cunnninijs,  1  Me.  11;  Dana  v. 
Coombs,  6  Me.  89;  19  Am.  Dec.  194;  Li/nde  v.  Budd,  2  Paige,  191;  21  Am. 
Dec.  84;  Henry  v.  Rn(t,  33  N.  Y.  52o;  WaUh  v.  "^rPrs,  43  N.  Y.  2.3,  26;  3 
Am.  Rep.  6.H,  655;  Williams  v.  Mahee,  7  N.  J.  i.  j  500;  Middleton  v.  Iloge, 
5  Bush,  47H;  Johnston  v.  Furiher,  09  Pa.  St.  449;  Thomas  v.  Pullis,  56  Mo. 
211,  219;  Utcker  v.  Koehn,  21  Neb.  559;  59  Am.  Rep.  849;  Buduinan  v.  Hub- 
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bard,  119  Ind.  187.  But  if  an  infant  purchases  real  estate,  and  agrees  as 
part  of  the  consideration  to  pay  oflF  a  mortgage  thereon,  and  sul  sequently, 
but  before  she  comes  of  age,  conveys  the  laud  to  another,  the  retention  of 
the  fruits  of  the  sale  after  she  attaius  her  majority  is  not  an  affirmance  of 
her  agreement  to  pay  ofiF  the  mortgage:  Walsh  v.  Powers,  43  N.  Y.  23;  3  Am. 
Rep.  654;  see  also  Carrell  v.  Potter,  23  Mich.  377;  and  where  an  admiuistra- 
tor,  who  had  sold  the  land  of  an  infant  without  authority,  other  than  the 
latter 's  consent,  invested  part  of  the  purchase-money  in  another  tract  of 
land,  which  he  conveyed  to  the  infant,  and  the  infant,  on  arriving  at  age,  re- 
pudiated the  sale  by  the  administrator,  and  afterwards  conveyed  the  laud 
purchased  with  the  proceeds  of  that  sale,  at  the  direction  of  the  administra- 
tor, without  in  any  way  profiting  thereby,  it  was  held  that  this  did  not 
operate  as  a  ratification  of  the  sale  by  the  administrator:  Davidson  v.  Youny, 
38  111.  145. 

Ratification  by  VARioas  Miscellaneoos  Acts. — There  are  a  number 
of  cashes  of  a  miscellaneous  character  concerning  what  acts  or  conduct  will 
amount  to  a  ratification,  which  remain  to  be  noticed.  An  infant,  it  is  held, 
confirms  a  purchase  of  land  made  by  him,  the  title  to  which  was  taken  in  his 
mother's  name,  by  executing  and  recording  an  instrument,  after  attaining  his 
majority,  by  which  he  proclaimed  his  mother  to  be  the  true  and  only  owner 
of  the  lan<l,  and  declared  himself  to  be  her  agent,  manager,  and  co-occu- 
pant only,  and  by  his  continued  use  of  the  land  as  her  property,  held  for  his 
benefit:  Middleton  v.  Ho(je,  5  Bush,  478.  A  lease  by  an  infant  lessor  is  con- 
firmed by  him,  where  he,  after  reaching  full  age,  gives  a  receipt  to  the  lessee 
for  an  iustillment  of  rent,  and  indorses  on  the  lease  a  confirmation  thereof: 
SUUor  V.  Trimble,  14  Ir.  C.  L.  342.  And  a  ward  affirms  a  contract  with 
bis  guardian  during  infancy  by  executing,  after  majority,  a  receipt  to  the 
guardian  for  the  property  received  under  the  contract:  Clark  v.  Van  Court, 
100  Ind.  113;  50  Am.  Rep.  774.  Where  a  minor  executes  a  deed  of  convey- 
ance, and,  on  arriving  at  age,  executes,  jointly  with  the  grantee,  a  mortgage 
of  the  same  premises  to  secure  a  debt  of  the  grantee,  this  is  an  affirmance  of 
the  deed,  the  mortgage  being  executed  in  conjunction  with  the  grantee  at 
his  instance  and  for  his  benefit:  Watkins  v.  IVassell,  15  Ark.  73;  and  where 
an  infant  mortgagor,  after  coming  of  age,  takes  no  steps  to  disaffirm  the 
mortgage,  but  procures  releases  of  portions  of  the  premises  from  the  mort- 
gagee, "such  conduct  was  utterly  inconsistent  with  the  claim  that  the 
mortgage  was  invalid,  and  was  a  distinct  recognition  of  its  validity  ":  IVilson 
V.  Darratjh,  28  N.  Y.  St.  Rep.  390;  and  also,  where  an  infant,  t^aving  come 
of  age,  and  entered  into  partnership  with  third  persons,  took  a  lease  for  his 
firm  of  a  part  of  certain  property,  which  he  had  conveyed  during  infancy, 
from  the  person  to  whom  he  had  made  the  conveyance,  the  lease  is  proper  to 
go  the  jury,  in  an  action  by  the  infant  to  recover  other  parts  of  the  land  con- 
veyed, to  show  an  affirmance  of  his  deed  for  the  wiiole;  and  with  such  evi- 
dence before  the  jury,  the  court  rightfully  refused  to  charge  that  the  evidence 
showed  no  affirmance:  Irvine  v.  Irvine,  9  Wall.  617.  A  redelivery  of  a  deed 
or  mortgage  by  an  infant,  after  coming  of  age,  amounts  to  a  ratification  of 
the  instrument:  Daridson  v.  Young,  38  111.  145,  153;  Palmer  v.  Miller,  25 
Barb.  399;  and  see  Den  ex  dem.  Murray  v.  Shanklin,  4  Dev.  &  B.  2S9. 

An  infant,  after  coming  of  age,  ratifies  an  award  made  upon  a  submission 
by  his  guardian  that  the  ward  and  infant  heir  shall  pay  an  annuity  to  the 
widow  in  lieu  of  dower,  where  he  pays  part  of  the  money  then  due,  promises 
to  pay  the  rest  of  that  installment,  and  says  that  he  had  lodged  property  in 
his  brother's  hands  to  meet  an  annual  payment:  Bartioby  v.  Barnaby,  1  Pick. 
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221.  If  an  infant  partner,  after  attaining  full  age,  transacts  the  business  of 
the  firm,  receives  its  moneys,  and  pays  its  debts,  these  acts,  unexplained, 
amount  to  a  confirmation  of  the  ]>artnership,  and  make  him  liable  for  a  debt 
of  the  firm  contracted  during  liis  infancy:  Miller  v.  Sinis,  2  U.ill  (S.  C.)  479; 
compare  Crabtree  v.  May,  1  B.  Mon.  289.  An  infant  ratifies  a  contract  of 
service  by  continuing  in  the  service,  without  objection,  after  coming  of  age: 
Forsyth  v.  Hastings,  27  Vt.  646;  Spicer  v.  Earl,  41  Mich.  191;  32  Am.  Rep. 
152,  155;  Cornwall  V.  Hawking  41  L.  J.  Ch.  435;  26  L.  T.  607;  20  Week.  Rep. 
653. 

Torts  of  Infants  Connected  with  CoNTRAcrra.  — The  liability  of  infanta 
for  torts  connected  with  their  contracts,  as  well  as  for  torts  in  general,  will 
be  found  discussed  in  the  note  to  Humphrey  v.  DoikjUihs,  33  Am.  Dec.  180;  and 
what  will  now  be  said  concerning  tlie  subject  will  be  somewhat  in  the  nature 
of  a  supplement  to  that  note. 

The  general  rule  is  elementary,  as  there  said,  that  infants  are  liable  for 
their  torts;  while,  as  has  been  seen,  they  are  not  liable,  with  certain  excep- 
tions, for  the  violation  of  their  contracts.  Even  the  contract  of  an  infant 
made  in  settlement  of  his  tort,  it  is  held,  stands  on  no  privileged  footing,  bub 
is  voidable  by  him:  Shaw  v.  Coffin,  58  Me.  254,  256;  4  Am.  Rep.  290;  Hanka 
V.  Deal,  3  McCord,  257.  "It  must  require,"  says  the  court  in  tiie  last  case, 
"at  least  as  much  capacity  aud  discretion  to  contract  about  a  tort  as  about 
the  ordinary  concerns  of  life. "  But  the  contrary,  with  much  reason,  has  been 
held:  Ray  v.  Tubbs,  50  Vt.  688;  28  Am.  Rep.  519.  If  the  tort  of  an  infant 
is  connected  with  his  contract,  it  is  a  question  of  considerable  dispute 
whether  he  should  be  held  responsible  because  he  ia  liable  for  his  torts,  or 
whether  he  may  escape  responsibility  because  he  is  not  liable  on  his  contracts. 
"Two  principles,"  says  Chalmers,  J.,  in  Ferguson  v.  Bobo,  54  Miss.  121,  127, 
"  equally  ancient  aud  equally  well  settled  with  respect  to  the  contracts  and 
liabilities  of  infants,  and  which,  as  abstractly  stated,  seem  not  antagonistic, 
have  been  found  in  practice  to  produce  two  conflicting  lines  of  decision,  which 
it  is  difficult  to  reconcile;  or  rather,  it  is  difficult  to  determine  satisfactorily 
where  one  ends  and  the  other  begins:  1.  The  contracts  of  infants,  except 
for  necessaries  with  which  they  have  not  been  supplied  by  their  guardians, 
impose  no  liability  upon  them  which  is  not  voidable  at  their  election.  2. 
Infancy  is  a  shield,  and  not  a  sword,  and  cannot  be  set  up  to  defeat  liability 
for  torts,  trespasses,  or  frauds."  To  give  to  each  of  these  principles  its 
appropriate  force,  and  to  prevent  one  from  trenching  upon  tlie  other  is  some- 
times a  difi^ult  matter. 

It  has  been  seen  that  a  minor  is  not  estopped  at  law  from  setting  up  his 
infancy  as  a  defense  to  an  action  upon  his  contract  from  the  fact  that  he 
fraudulently  represented  himself  to  be  of  full  age  at  the  time  the  contract  was 
entered  into,  or  made  any  other  false  representations,  wiiereby  he  induced 
the  other  contracting  party  to  give  him  credit.  In  other  words,  his  false 
representations  as  to  his  age,  means  of  payment,  and  the  like,  will  not  render 
a  contract,  procnred  on  their  faith,  bin<liiig  upon  Iiim  at  law.  He  may.  how. 
ever,  be  estopped  in  equitj',  under  such  circumstances,  from  avoiding  his 
contract  on  the  ground  of  infancy.  See  ajile,  title  "Infant's  Concealment  or 
Misrepresentation  as  to  Age,  etc."  It  is  an  entirely  different  question  where 
an  action  is  brought  against  the  infant,  not  upon  the  contract,  but  sounding 
in  tort,  to  recover  damages  for  the  fraud:  See  the  observations  of  Chief  Jus- 
tice Parker  in  Burley  v.  Rmsell,  10  N.  H.  184;  34  Am.  Dec.  146.  The  rule 
is  said  to  be  general,  that  where  the  substantial  ground  of  action  is  contract, 
»  party  cannot,  by  declaring  in  tort,  render  the  infant  liable,  when  he  would 
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not  have  been  liable  <m  the  con t.  act.  And  it  has  been  maintained  that  an 
infant  is  consequently  not  lial>le  iu  an  action,  which  wonld  be,  at  common 
law,  an  action  on  the  case,  to  recover  damages  for  falsely  representing  him- 
self to  be  of  full  age,  whereby  the  plaintiff  was  induced  to  enter  into  a  con- 
tract  with  him,  which  he  failed  or  refused  to  perform:  Johnson  v.  Pie,  1  Lev. 
169;  1  Keb.  905,  913;  1  Sid.  258;  Price  v.  Heioelt,  8  Ex.  146,  148;  BarileU 
V.  Wells.  1  Best  &  S.  836;  Brotcn  v.  McCiine,  5  Sand.  224,  229;  Nash  v. 
JcxotU.  61  Vt.  501;  and  see  Mcrnam  v,  Cunninuliam,  11  Cush.  40;  Brown  v. 
Dunham,  1  Root,  272.  "  While  it  is  tx-ue,  as  a  general  proposition  of  law," 
says  th»  court  in  Nash  v,  Jewett,  61  Vt.  501,  "  that  infants  are  liable  for  their 
torts,  yet  the  form  of  action  does  not  determine  their  liability,  aad  they  cau- 
not  be  made  liable  when  the  cause  of  action  arises  from  a  contract,  altliougU 
the  form  is  ex  delicto. " 

Fur  the  same  rea.son,  it  has  also  been  held  that  infancy  is  a  bar  to  an 
action  of  deceit  against  a  vendor  for  fraudulently  selling  property  as  his 
own,  when  it  belonged  to  another:  Orove  v.  Neville,  1  Keb.  778;  Doran  v. 
Smith,  49  Vt.  353;  Chief  Justice  Pierpont  saying  in  the  latter  case:  "The 
representations  allee^ed  in  the  declaration  are  of  the  same  character  and 
stand  upon  the  same  principles  as  representations  as  to  the  quality  of  the 
property, — they  enter  into  and  constitute  an  clement  of  the  contract  itself; 
it  is  that  that  makes  them  actionable.  The  contract  must  be  alleged  and 
proved,  or  there  can  be  no  recovery.  The  contract  is  the  basis  of  the  action; 
the  fraud  is  predicated  upon  the  contract."  And  it  has  likewise  been  held, 
as  intimated  in  the  last  quotation,  that  infancy  is  a  good  defense  to  an 
action  to  recover  damages  for  a  fraudulent  warranty,  representation,  or 
concealment,  on  the  sale  of  a  chattel,  as  to  its  condition  or  quality:  Oreen 
V.  Oreenbank,  2  Marsh.  485;  West  v.  Moore,  14  Vt.  447;  39  Am.  Dec.  235; 
Oilson  V,  Spear,  38  Vt.  311;  88  Am.  Dec.  659;  Prescott  v.  Norris,  32  N.  H. 
101;  Hewitt  v.  Warren,  10  Hun,  560;  and  we  should  say  that  this  would  be 
particularly  true  where  the  action,  founded  upon  a  false  warranty,  is,  in 
form,  ex  contractu;  as  where  the  breach  of  warranty  is  pleaded  as  an  offset  to 
an  action  by  the  infant  on  promissory  notes:  MomlL  v.  Aden,  19  Vt.  505. 
"An  infant,"  says  the  court  in  Oilson  v.  Spear,  38  Vt.  311,  88  Am.  Dec, 
659,  "is  liable  iu  an  action  ex  delicto  for  an  actual  and  willful  fraud  only  in 
cases  in  which  the  form  of  action  does  not  suppose  that  a  contract  has  ex- 
isted; but  where  the  gravamen  of  the  fraud  consists  in  a  transaction  which 
really  originated  in  contract,  the  plea  of  infancy  is  a  good  defense."  And  in 
Prescott  V.  Norris,  32  N.  H.  101,  Chief  Justice  Perley  observes:  "  If  the  tort 
f*)r  fraud  of  an  infant  arises  from  a  breach  of  contract,  although  he  may  have 
'•been  guilty  of  false  representations  or  concealments  respecting  the  subject- 
matter  of  the  contract,  he  cannot  be  charged  for  a  breach  of  his  promise  by 
changing  the  form  of  the  action.  In  this  case,  the  claim  of  the  plaintiffs 
arises  out  of  representations  made  on  the  sale,  which  were  substantially 
part  of  the  contract  of  sale.  And  false  representations  made  by  an  infant 
at  the  time  of  his  contract  are  regarded  as  so  far  part  of  it  that  he  may  set 
up  his  infancy  as  a  defense.  But  if  the  tort  is  subsequent  to  the  contract, 
and  uot  a  mere  breach  of  it,  but  a  distinct,  willful,  and  positive  wrong 
of  itself,  then,  although  it  may  be  connected  with  a  contract,  the  iufant  is 
liable." 

On  the  other  hand,  Johnson  v.  Pie,  1  Lev.  169,  1  Keb.  905,  913,  1  Sid.  258, 
which  is  the  pioneer  case  on  this  subject,  has  been  disapproved  by  some  authori- 
ties in  this  country;  and  it  has  been  held  that  where  an  infant  obtains  property 
on  the  faith  of  his  fraudulent  representations  that  he  is  of  full  age,  an  action 
Ail.  ST.  Kef.,  Vol..  XVIII. —  46 
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for  the  damages  thereby  sustained  can  be  maintained  against  him:  Fitta  ▼. 
Hall,  9  N.  H.  441;  Eckstein  v.  Frank,  1  Daly,  334;  Hke  v.  Bayer,  108  Ind.  472; 
68  Am.  Rep.  53;  and  see  Caj-penter  v.  Carpenter,  45  Ind.  142;  Ferguson  r. 
Jiofio,  54  Miss.  127  131;  Yeayerv.  Knight,  60  Miss.  730.  Chief  Justice  Parker, 
in  Fills  V.  Hall,  9  N.  H.  441,  says  that  such  a  representation  wa«not  a  part  of 
the  contract,  nor  did  it  grow  out  of  it,  or  in  any  way  result  from  it.  The  dis- 
tinction is  a  fine  one,  and  does  not  seem  to  be  fully  appreciated  by  some 
of  the  later  cases  which  reach  the  same  end.  The  rule  is  eminently  an 
equitable  one,  and  although  its  foundation  is  somewhat  shadowy,  there  is  an 
inclination  to  sustain  it  as  correct,  and  to  hold  it  distinguishable-*from  tiio 
cases  where  an  infant  fraudulently  sells  property  as  his  own,  or  makes  a 
fraudulent  warranty  as  to  its  soundness  or  quality. 

In  Word  v.  Vance,  1  Nott  &  MoC.  197,  it  was  even  held  that  an  action  of 
deceit  would  lie  against  an  infant  for  falsely  warranting  a  horse,  exchanged 
witii  the  plaintiff,  to  be  sound;  but  the  case  stands  alone  in  this  ruling.  In 
yVallace  v.  Moms,  5  Hill,  391,  it  was  held  that  an  infant  who  fraudulently 
obtains  goods  on  credit,  with  an  intention  not  to  pay  for  them,  was  liable  in 
tort  to  the  party  injured.  The  kind  of  action  in  tort  does  not  appear,  nor  is 
any  reason  given  for  the  decision;  but  it  miglit  be  suggested  in  explanation 
that  the  defrauded  party  could  have  himself  rescimlei  the  sale  under  such 
circumstances,  and  have  maintained  trover  or  replevin.  See  also  Ashlock  v. 
Vivell,  29  111.  App.  388.  It  is  also  true  that  if  goods  are  sold  to  a  minor 
for  cash,  and  he  fraudulently  obtains  possession  of  them  without  paying  the 
cash,  his  infancy  will  not  shield  him  from  liability  in  an  action  on  the  case 
or  in  trover:  M.Uhcios  v.  Cowan,  59  111.  341;  the  fraud  is  really  independent 
of  the  contract.  It  has  been  further  held  that  an  infant  who  is  arrested  for 
fraud  in  obtaining  gooils  cannot  be  discharged  from  arrest  on  the  ground 
that  he  is  an  infant:  Schuneniann  v.  Paradine,  40  How.  Pr.  426;  and  that  a 
minor  may  be  prosecuted  criminally  for  obtaining  goods  under  false  pre- 
tenses, although  he  might  not  be  liable  civilly  for  the  particular  fraud  com- 
mitted: Pecrple  v.  Kendall,  25  Wend.  399;  37  Am.  Dec.  240.  It  should  also 
be  noted  that  if  an  in  ant  avoids  his  contract  for  the  purchase  of  property, 
whether  the  contract  was  induced  by  fraud  or  not,  the  contract  being  thereby 
rescinded  on  both  sides,  the  vendor  may  maintain  an  action  against  the 
infant  to  recover  the  property  if  it  be  still  in  his  possession,  or  damages  for 
its  conversion  if  ha  still  has  it  at  the  time  of  avoidance  of  the  contract, 
although,  we  should  say,  he  should  thereafter  consume,  destroy,  or  in  any 
manner  dispose  of  it:  See  the  authorities  cited  suprx,  title  "  Adult's  Right 
to  Recover  back  Consideration  from  Infant  on  Disaffirmance.' ' 

Again,  while  an  infant  who  hires  a  chattel  is  net  liable  for  any  non-f-ias- 
ance,  or  want  of  or  failure  to  use  care  and  skdl.so  long  as  he  keeps  within 
the  terms  of  the  bailment,  yet  if  he  departs  from  the  object  of  the  bailment, 
and  uses  the  article  for  a  different  purpose  than  that  for  '^hich  it  was  hired, 
he  is  liable  as  for  a  conversion,  and  if  he  inj".res  the  chattel  by  any  willful 
and  positive  act,  he  is  responsible  in  damages  for  the  injury:  Barnard  v. 
HoAjgis,  14  Com.  B.,  N.  S.,  45;  Walley  v.  Holt,  .35  L.  T.  631;  Homer  v. 
Thwing,  3  Pick.  492;  Oreen  v.  Spen-y,  16  Vt.  390;  42  Am.  Dec.  519;  Toione 
V.  Wiley,  23  Vt.  355;  58  Am.  Dec.  85;  Ray  v.  Tuobs,  50  Vt.  688;  28  Am. 
Rep.  519;  Eaton  w.  Hill,  SON.  H.  235;  9  Am.  Rep.  189;  Campbell  v.  Stakes, 
2  Wend.  137;  19  Am.  Dec.  561;  Fish  v.  Ferris,  5  Dr.er,  49;  Moore  v.  East- 
man, 1  Hun,  578;  4  Thomp.  &  C.  37.  In  Pennsyhania,  it  has,  however, 
been  denied  that  if  an  infant  hires  a  chattel,  as  a  horse,  for  one  purpose,  and 
uses  it  for  another,  and  it  is  injured  while  being  so  used,  trover  will  lie  to 
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recover  damages  for  the  conversion,  on  the  ground  that  the  action  "is  an 
attempt  to  convert  a  suit,  originally  in  contract,  into  a  constructive  tort,  so 
as  to  charge  the  infant":  Penrose  v.  Curren,  3  Rawle,  351;  24  Am.  Dec.  356; 
Wilt  V.  Welsh,  6  Watts,  9.  These  cases  are  clearly  opposed  to  the  weight 
of  authority;  and  the  same  may  be  said  of  Jennings  v.  Ramlall,  8  Term  Rep. 
835,  and  Sckenk  \.  Strong,  4  N.  J.  L.  87,  so  far  as  they  hold  that  an  infant  is 
not  liable  in  any  form  of  action  for  willfully  and  maliciously  injuring  an 
article  of  personal  property  hired  by  him. 

Some  of  the  decisions  denying  the  infant's  liability  under  the  foregoing 
circumstances  seem  to  do  so,  to  a  partial  extent  at  least,  on  the  ground  that 
actions  on  the  case,  which  were  brought  against  the  infants,  could  not  be 
maintained.  And  in  Campbell  v.  Slakes,  2  Wend.  137,  19  Am.  Dec.  561,  it 
was  said:  "  If  the  infant  was  liable  at  all,  trespass  was  the  proper  form  of 
action.  An  action  on  the  case  necessarily  supposes  the  defendant  to  have  a 
right  to  the  possession  of  the  p*-operty  under  the  contract  of  hiring  at  the 
time  the  injury  is  committed.  Independent  of  the  contract  of  hiring,  the 
defendant  would  have  no  right  to  the  possession,  and  trespass  would  be  the 
proper  remedy.  If  the  plaintiff  declares  in  case,  he  affirms  the  contaact  of 
hiring,  and  the  plea  of  infancy  is  a  good  defense  to  such  an  action;  for  he 
cannot  affirm  the  contract,  and  at  the  same  time,  by  alleging  a  tortious 
breach  thereof,  deprive  the  defendant  of  his  pl^a  of  infancy.  The  cases  of 
Jenninja  v.  Baiidall,  8  Term  Rep.  335,  and  Oreen  v.  Oreenbank,  2  Marsh.  485, 
were  cases  of  that  description. "  But  this  technical  view  is  disregarded  by 
other  decisions,  and  in  Eaton  v.  Hill,  50  N.  H.  235,  9  Am.  Rep.  189,  it  was 
expressly,  and  we  think  correctly,  repudiated. 

It  has  also  been  otherwise  held  that  an  action  of  trover  may  be  maintained 
against  an  infant  for  the  conversion  of  goods  intrusted  to  his  care:  Vojise  v. 
Smith,  6  Cranch,  226;  1  Am.  Lead  Cas.  *i.'37;  Pehjne  v.  SutcVfe,  4  McCord, 
387;  17  Am.  Dec.  756;  so  detinue  will  lie  against  an  infant,  where  goods 
were  delivered  to  him  for  a  special  purpose  not  accomplished:  Milla  v.  Oi-a- 
ham,  1  Bos.  &  P.  N.  R.  40.  Infancy,  even,  is  no  bar  to  an  action  of  trover 
for  specie  and  bank-bills  deposited  by  the  plaintiff  with  the  infant  as  a  stake> 
holder,  pursuant  to  an  illegal  contract  between  the  plaintiff  and  a  third  per- 
son: Lewis  V.  LiUlefield,  15  Me.  233;  17  Me.  40.  And  where  a  farm  was 
leased  to  an  infant,  the  lessor  reserving  the  property  in  the  crops  as  se- 
curity  for  the  rent,  the  infancy  of  the  leesee  constitutes  no  defense  to  an 
action  of  trover  by  the  lessor  for  the  con*  ersion  of  the  crops,  since  the  lia- 
bility of  tha  lessee  did  not  arise  from  any  breach  of  contract,  but  from  an 
unlawful  appropriation  to  his  own  use  of  the  lessor's  property:  Baxter  v. 
Bush,  29  Vt.  465;  70  Am.  Dec.  429.  So  an  infant  prevailing  on  a  plea  of 
infancy  in  an  action  on  a  note  given  by  him  for  a  chattel  which  he  obtained 
by  fraud  is  still  liable  to  an  action  of  tort  for  the  conversion  of  the  chattel: 
Walker  v.  Davis,  I  Gray,  506;  and  see  mtpra,  "  Adult's  Right  to  Recover 
back  Consideration  from  Infant  on  Disaffirmance."  But  where  a  complaint 
alleged  an  agreement  between  the  parties,  by  which  the  defendant  was  to 
take  and  sell  goods  for  the  plaintiff,  and  account,  at  certain  prices,  for  all  he 
should  sell,  and  return  the  goods  not  sold,  and  after  alleging  a  demand  of  the 
defendant  to  return  the  goods,  or  account  for  the  avails,  pursuant  to  the 
agreement,  alleged  as  a  breach  that  the  defendant  had  neglected  and  refused 
to  account,  but  there  was  no  allegation  of  a  conversion,  it  was  held  that  the 
action  was  upon  contract,  and  not  for  a  tort,  and  that  infancy,  therefore,  con- 
stituted a  good  defense:  Muwjer  v.  Hess,  28  Barb.  75. 

la  an  infant  has  embezzled  or  tortiously  or  criminally  taken  money,  or 
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converted  into  money  property  acquired  in  such  a  manner,  he  is  even  liable 
in  an  action  for  money  had  and  received:  Briitton  v.  Eastman,  1  EIsp.  172; 
Peaky  N.  P.  223;  Ehwll  v.  Martin,  S2  Vt.217;  Shaw  v.  Coffin,  58  Me.  254;  4Am. 
Rep.  290;  and  see  Feiijne  v.  SutcV/e,  4  McCord,  387;  17  Am.  Dec.  756.  "If," 
says  the  court  in  SImio  v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290,  "the  minor  is 
liable  for  bis  torts,  it  is  immaterial  to  him  in  what  form  of  action  recompense 
is  sought.  If  for  the  purposes  of  justice  the  tort  may  be  waived  in  the  case 
of  an  adult,  and  assumpsit  maintained,  it  can,  to  accomplish  the  same  great 
purpose,  be  equally  well  waived  as  to  the  minor." 


SoEDEB  V.  St.  Louis,  Iron  Mountain,  and  South- 
ern Kailway  Company. 

[100  Missouri,  673.] 

EvrOEXCB    THAT    DEATH    RESULTED    FROM    DeFECTIVB  RaTL,    WhAT    8xjm- 

ciENT  TO  Go  TO  JoRY. —  In  an  action  against  a  railway  company  to 
recover  damages  for  the  death  of  a  brakeman,  evidence  showing  that 
the  deceased  was  engaged  at  night  in  switching  cars  of  the  defendant 
upon  a  track  in  which  there  wa^  a  defective  rail,  in  passing  over  which 
a  car  would  be  jolted;  that  wlicn  last  seen  he  was  standing  on  the  top 
of  one  of  the  cars  in  the  discharge  of  his  duties;  and  that  his  dead  body 
was  found  in  a  condition  and  at  a  place  consistent  with  the  inference 
that  he  had  been  thrown  from  the  top  of  the  car  by  the  jolting  caused 
by  its  pas.sing  over  the  defective  rail,  and  run  over  by  the  wheels  of  the 
car,  —  is  sufficient  to  authorize  the  submission  of  the  case  to  the  jury, 
altliough  no  one  witnessed  the  accident.  And  whether  there  was  a 
substantial  defect  in  the  track  caused  by  the  defective  rail,  and  whether 
the  deceased  was  familiar  with  the  track  in  question,  are  questions  for 
the  jury,  as  different  conclusions  might  be  drawn  from  the  evidence 
thereon. 

Knowlkdgb  by  Employee  of  Unsafe  Condition  of  Appliance  boes  not 
Defeat  Rkcoveky  wubn. —  The  knowledge  of  a  brakeman  of  the  un- 
safe condition  of  the  railroad  track  upon  which  he  was  killed  will  not 
defeat  a  recovery  for  his  death,  if  it  was  not  so  dangerous  as  to  threaten 
immediate  injury,  or  if  he  might  have  reasonably  supposed  that  he  could 
safely  work  on  it  by  the  use  of  care  and  caution. 

Widow  Suing  for  Death  of  Husband  may  Testify  as  to  Number  o» 
HBB  Infant  Children;  and  it  is  not  such  error  as  will  call  for  a  rever- 
sal to  permit  her  to  testify  that  she  has  an  infant  child  by  a  former  hus- 
band, where  there  is  nothing  in  the  amount  of  the  damages  assessed  to 
suggest  the  idea  that  it  n>ay  have  been  affected  by  the  fact  that  she  had 
such  child. 

Action  to  recover  damages.     The  opinion  states  the  case. 

B.  Pike,  for  the  appellant. 

A.  R.  Taylor,  for  the  respondent 

Brace,  J.     This  is  an  action  bj  the  widow  of  William 
Soeder  for  damages  for  the  death  of  her  husband,  alleged  to 
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have  been  caused  by  the  negligence  of  the  defendant,  in  whose 
employ  the  said  Soeder  was,  at  the  time  of  his  death,  engaged 
in  the  discharge  of  his  duties  as  a  brakeman. 

Three  grounds  of  recovery  are  stated  in  the  petition:  1. 
That  the  accident  was  caused  by  the  failure  of  defendant  to 
have  a  suflScient  number  of  men  to  manage  and  control  the 
train;  2.  By  reason  of  a  defective  brake  upon  the  cars  of  said 
train;  and  3.  By  the  negligence  of  defendant  in  permitting 
its  track  to  be  and  remain  in  a  defective  condition  at  the 
point  where  plaintiff's  husband  was  run  over  and  killed. 

The  first  ground  was  practically  abandoned  on  the  trial; 
upon  the  second,  no  evidence  was  introduced,  and  the  case  was 
tried,  submitted,  and  turned  upon  the  third  alleged  ground 
of  negligence.  The  plaintiff  recovered  judgment  for  three 
thousand  five  hundred  dollars.  On  the  trial,  the  defendant 
demurred  to  plaintiflf's  evidence.  The  material  evidence  for 
the  plaintiff  bearing  upon  the  issue  submitted  was,  in  sub- 
stance, as  follows:  Mrs.  Soeder,  the  plaintiff,  testified  that 
ehe  is  the  widow  of  William  Soeder;  that  at  the  time  of  his 
death,  on  the  27th  of  August,  1886,  he  was  twenty-nine  years 
and  six  months  old;  that  he  was  a  brakeman  in  the  employ 
of  defendant,  for  whom  he  had  been  working  in  the  yard  since 
the  4th  of  July  preceding  his  death;  that  he  was  a  sober  and 
industrious  man,  receiving  as  wages  about  seventy  dollars  per 
month;  and  in  answer  to  the  question  how  many  children  she 
had,  said:  "I  have  one  by  him;  I  have  two  little  ones.  I 
have  been  twice  married."  She  further  testified  that  her  hus- 
band had  worked  about  three  years  as  fireman  and  brakeman 
for  the  Missouri  Pacific  Railway  Company  before  he  worked 
for  the  defendant. 

C.  W.  Sergeant  testified  that  the  track  upon  which  the 
accident  happened  was  an  Iron  Mountain  track;  that  from 
Stein  Street  as  one  goes  down  towards  the  river  the  grade  is 
very  steep;  that  they  were  "  hauling "  Vandalia,  Ohio  and 
Mississippi,  and  Chicago  and  Alton  cars  that  niglit,  all  of 
which  were  heavily  loaded;  they  were  transfer  cars  that  had 
been  taken  out  of  the  yard  loaded  with  ore;  that  they  only 
took  half  the  cars  at  a  time,  shoved  them  on  the  switch-track, 
and  left  them  northeast  of  the  Stein  Street  crossing,  and  went 
back  to  get  the  other  half;  that  witness  stood  at  the  crossing 
to  make  the  coupling;  that  they,  he,  and  Soeder  were  shoving 
the  cars  in  there  around  a  sharp  curve,  and  Soeder  had  to 
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stand  on  the  main  track  to  pass  signals  from  the  engineer  to 
witness.     The  examination  then  proceeded  thus;  — 

"Q.   Who  had  to  do  that?     A.    Seeder. 

"  Q.  After  he  signaled,  and  the  car  moved,  what  did  he  do? 
A.  He  signaled  back  until  I  went  in  and  made  the  coupling; 
after  I  made  the  coupling,  I  gave  the  signal  'AH  right;  back 
up';  I  answered  the  signal  to  get  on  top. 

"  Q.  Is  that  'a  brkeman's  place?  A.  Yes,  sir;  especially- 
shoving  in  on  a  track  like  that. 

"  Q.  Where  did  you  get  up?  A.  Right  at  the  Stein  Street 
crossing. 

"Q.  How  was  the  train  moving?  A.  Well,  you  can't 
judge;  it  is  down  grade  in  there.  We  just  made  the  coup- 
ling, and  after  I  go  up  on  top,  of  course  they  were  not  moving 
more  than  three  or  four  miles  per  hour." 

After  several  questions  were  asked  and  answered  as  to  the 
number  of  brakemen  on  the  train,  and  the  number  that  such 
a  train  ought  to  have,  the  examination  on  the  main  question 
was  resumed,  thus:  — 

"  Q.  When  did  you  next  see  the  deceased,  William  Soeder^ 
after  you  saw  him  get  up  on  top  of  the  car?  A.  Not  until  the 
engine  had  come  around  the  curve.  The  fireman  came  on 
the  gangway  and  said:  *  I  think  your  partner  has  fallen  off, 
and  got  hurt.'  " 

He  then  says,  in  substance,  that  he  went  down  on  the  side 
of  the  train  opposite  to  that  on  which  Soeder  was  lying,  and 
called  him  by  name,  got  no  answer,  and  went  around  on  the 
other  side  of  the  train,  and  found  Soeder  lying  there,  about 
forty-five,  fifty,  or  fifty-five  feet  northeast  of  Stein  Street;  that, 
from  the  appearances,  Soeder  must  have  been  dragged  from 
twenty  to  twenty-five  feet;  that  the  whee's  passed  over  him 
above  the  hips;  his  body  was  lying  outside  the  rail,  and  his 
limbs  were  lying  inside,  under  the  cars;  he  was  dead;  that 
he  examined  the  track  there  that  night  when  he  went  to  work 
the  second  time;  that  Davis,  the  night  yard-master,  was  with 
him;  that  there  was  a  defective  rail  there,  a  short  rail,  not 
more  than  from  fifteen  to  eighteen  feet  long;  that  what  is 
called  the  "  ball "  on  the  short  rail  was  completely  worn  off, 
which  made  a  kind  of  "offset"  of  an  inch  and  a  quarter, 
which  would  cause  a  car  passing  over  it  '*  to  bound  and 
jump";  that  there  must  have  been  from  four  to  six  feet  of 
this  rail  in  that  condition;  that  the  top  of  the  rail  was  splin- 
tered off,  and  the  body  of  the  rail  lay  on  the  ties;  that  tho 


April,  1890,]    Sokdeb  v.  St.  Louis  etc.  R*y  Co.  727 

condition  of  the  rail  would  cause  cars  going  over  it  to  jump; 
that  this  defective  portion  of  the  rail  commenced  about  three 
or  four  feet  from  where  Soeder  fell;  you  could  see  how  far 
he  was  dragged  by  the  cinders  being  dragged  along  with  him, 
as  though  the  place  had  been  swept  by  a  broom;  this  sweep- 
ing commenced  three  or  four  feet  northeast  of  the  defective 
rail;  the  train  was  going  in  a  northeast  direction;  that  he  has 
examined  the  condition  of  this  rail  since  the  accident,  and  it 
it  is  in  about  the  same  condition  as  it  was  then;  that  the  rail 
connected  with  this  rail  was  in  a  good  condition;  that  the 
outside  rail  was  higher  than  this  short  rail;  that  the  joint  con- 
necting this  short  rail  with  the  next  rail  was  a  bad  one;  that 
there  was  a  "  lip "  on  the  rail  there,  which  was  a  half  an 
inch  or  three  quarters  of  an  inch;  that  he  did  not  notice  any 
other  rail  near  there;  that  Soeder  got  off  on  the  south  side  of 
the  crossing,  on  the  south  side  of  Stein  Street;  that  he  thinks 
Stein  Street  is  probably  about  twenty-five  or  thirty  feet  wide. 
If  thirty  feet  wide,  it  was  about  fifty-five  feet  from  where 
Soeder  got  on  top  of  the  car  to  the  point  where  this  defect  in 
the  track  was;  that  he  did  n't  see  him  fall,  and  did  n't  see 
him  when  he  fell. 

On  cross-examination,  this  witness  testified  "  that  Seeder's 
body  was  found  from  forty  to  sixty  feet  from  Stein  Street; 
that  if  Soeder  fell  off  from  the  car  at  the  point  where  the  ap- 
pearance of  dragging  was,  it  must  have  been  twenty-five  or 
thirty  feet  from  Stein  Street;  that  the  switch  which  witness 
opened  is  a  little  south  of  Stein  Street,  fifteen  or  twenty  feet; 
that  Davis,  the  foreman  of  the  crew,  was  not  there  at  the  time 
of  the  accident;  that  the  last  time  witness  saw  Soeder,  he, 
Soeder,  got  onto  the  cars  at  Stein  Street;  that  he  did  n't  know 
where  Soeder  was  when  he  was  killed,  or  whether  he  was 
standing  up  or  sitting  down;  that  he  didn't  see  Soeder  after 
he  got  on  the  train,  and  that,  not  seeing  him' when  he  fell, 
witness  does  not  know  how  Soeder  fell,  or  how  he  was  killed; 
that  when  Soeder  fell  off"  the  cars,  if  he  did  fall,  he  was  about 
forty  or  forty-five  feet  from  Stein  Street;  that  the  switch  he 
spoke  of  is  south  of  Stein  Street,  and  that  the  defective  rail 
was  thirty-five  or  forty  feet  from  Stein  Street." 

The  following  question  was  asked  witness  in  relation  to  the 
short  rail:  — 

"Q.  Is  n't  that  a  very  common  thing  in  a  track,  side-track 
in  a  yard,  that  kind  of  a  rail;  don't  you  find  that  sort  of  a 
rail  very  frequently  on  a  side-track  in  a  yard?     A.  Not  a  rail 
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battered  down  the  way  that  wasj  I  have  seen  rails  battered 
down;  yes,  sir." 

S.  K.  Harding  testified,  in  substance,  as  follows:  That  he 
is  a  railroad-man,  having  been  engaged  as  switchman  and 
brakeman  for  about  sixteen  years;  that  he  knows  the  Iron 
Mountain  "ear"  track  at  Stein  Street;  tluit  he  saw  the  rail 
of  that  track  about  thirty  or  forty  feet  nortli  of  Stein  day  be- 
fore yesterday;  that  he  went  to  look  at  it  in  company  with 
Mr.  Sergeant  (the  preceding  witness),  and  a  Mr.  Donahue; 
that  he  saw  the  rail  spoken  of;  it  was  a  rail  about  fifteen  or 
sixteen  feet  long;  that  the  ball  of  the  rail  was  worn  off  badly 
for  about  a  distance  of  five  or  six  feet  from  the  joint,  so  as  to 
give  a  fall  of  an  inch  or  an  inch  and  a  half;  that  the  west  rail 
was  a  good  rail,  and  was  not  worn  off  any;  that  the  point 
where  this  rail  was  worn  off  is  an  inch  or  an  inch  and  a  half 
lower  than  the  other  part  of  the  rail;  that  the  effect  of  this 
low  joint  is  like  riding  in  a  wagon  on  a  country  road  and  the 
forward  wheel  strikes  a  rut,  like,  if  you  have  ridden  in  a  wagon. 
Sitting  on  a  car  on  standing  on  it,  the  sudden  jar  is  liable  to 
throw  you  off. 

And  on  cross-examination,  he  testified  that  he  saw  this  rail 
a  day  or  so  ago,  and  had  seen  it  last  winter  when  he  worked 
there;  that  a  car  going  over  said  rail  would  make  a  jolt  of  an 
inch  or  an  inch  and  a  half;  that  a  car  going  over  such  a  rail 
at  three  or  four  miles  an  hour  would  give  a  jar;  that  witness, 
as  a  railroad-man,  had  had  many  jars;  that  he  does  not  know 
anything  about  the  kind  of  cars  that  ran  over  the  switch-track 
the  night  of  the  accident;  that  he  had  never  seen  the  track 
there  before  the  accident,  and  does  n't  know  anything  about 
the  condition  of  said  track  at  the  time  of  the  accident. 

This  was  all  the  evidence  upon  which  plaintiff  relied  for  a 
recovery.  The  defendant  did  not  stand  on  its  demurrer  to 
the  evidence,  but  introduced  evidence  to  sustain  the  issues 
upon  its  part.  This  evidence,  however,  did  not  tend  to 
strengthen  the  plaintiff's  case,  but  was  confined  to  showing 
that  the  defective  rail  complained  of  had  been  there  for  an 
indefinite  period  of  time  before  the  accident,  had  been  in  con- 
tinual use  since,  and  was  then  in  use  on  the  day  of  the  trial, 
was  hot  in  the  condition  testified  to  by  plaintiff's  witnesses, 
and  was  in  a  reasonably  safe  condition  at  the  time  of  the  ac- 
cident. And  the  question  remained  for  the  court  to  deter- 
mine, after  all  the  evidence  was  in,  Is  there  any  evidencfl 
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tending  to  show  that  the  defective  rail  was  the  cause  of  Boe- 
der's death? 

1.  It  satisfactorily  appeared,  from  the  evidence,  that  his 
death  was  the  result  of  defendant's  train  passing  over  his 
body;  that  by  some  means  his  body  got  beneath  the  wheels 
of  the  train  at  a  point  on  the  track  distant  from  the  defective 
rail  in  the  direction  in  which  the  train  was  traveling  about 
four  or  five  feet.  The  evidence  would  warrant  the  inference 
that  just  before  the  train  entered  upon  this  defective  rail,  the 
deceased  was  at  his  post,  sober,  in  good  health,  on  the  top  of 
one  of  the  cars  in  the  train,  in  the  discharge  of  his  duties  as 
brakeman,  and  that  he  was  exercising  due  care;  that  the  car 
on  which  he  was  "jolted  or  jumped"  on  entering  upon  this 
defective  rail.  The  distance  from  the  place  where  they  could 
have  inferred  this  jolting  took  place  to  the  place  where  it 
was  found  from  the  marks  on  the  track  that  the  body  had 
fallen,  considering  the  direction,  in  which  and  the  rate  at 
which  the  cars  were  moving,  was  consistent  with  the  theory 
that  the  fall  was  caused  by  the  jolting  of  the  car  in  its  passage 
onto  or  over  the  defective  rail;  there  is  nothing  in  the  facts 
tending  to  sustain  any  other  theory,  and  under  the  authority 
of  the  rule  laid  down  in  the  following  cases,  which  has  been 
reiterated  in  many  others,  the  court  could  not  have  sustained 
the  demurrer  on  the  ground  that  there  was  no  evidence  tend- 
ing to  show  that  the  death  was  caused  by  the  defective  rail: 
Meyer  v.  Pacific  R.  R.,  40  Mo.  151;  Kelly  v.  Hannibal  etc. 
R.  R.  Co. J  70  Mo.  604;  Buesching  v.  St.  Louis  Gas  Light  Co.,  73 
Mo.  221;  39  Am.  Rep.  503;  Scovill  v.  Glasner,  79  Mo.  449; 
Turner  v.  Langdon,  85  Mo.  438;  Cook  v.  Hannibal  etc.  R.  R. 
Co.,  63  Mo.  397. 

2.  As  to  whether  there  was  a  substantial  defect  in  the  track 
occasioned  by  the  defective  rail,  or  whether  the  deceased  was 
familiar  with  this  particular  track,  were  questions  also  for  the 
jury,  as  diflFerent  conclusions  might  be  drawn  from  the  evi- 
dence on  these  subjects.  Conceding,  however,  that  the  de- 
ceased was  perfectly  familiar  with  this  track,  and  remained  in 
defendant's  employment,  this  of  itself  would  not  have  been 
sufficient  to  defeat  a  recovery.  The  deceased's  knowledge  of 
the  unsafe  condition  of  the  track,  if  it  was  unsafe,  would  not 
defeat  a  recovery,  if  "it  was  not  so  dangerous  as  to  threaten 
immediate  injury,  or  if  he  might  have  reasonably  supposed 
that  he  could  safely  work  about  it  by  the  use  of  care  and  cau- 
tion ":   Huhn  v.  Missouri  Pac.  Ky  Co.,  92  Mo.  440,  and  cases 
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cited.     The  court  committed  no  error  in  refusing  to  take  the 
case  from  the  jury. 

3.  The  judgment  should  not  be  reversed  because  the  plain- 
tiff was  permitted  to  testify  as  to  the  number  of  her  infant 
children;  the  husband  was  bound  for  the  support  of  his  own 
child,  and  his  death  cast  this  burden  upon  her:  Tetherow  v.  St. 
Joseph  etc.  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617;  and  there 
is  nothing  in  the  amount  of  the  damages  assessed  to  suggest 
the  idea  that  it  may  have  been  affected  by  the  fact  that  she 
had  another  child  by  a  former  husband. 

4,  Conceding  that  the  evidence  was  sufficient  to  take  the 
case  to  the  jury,  as  we  have  found  that  it  was,  the  issues  were 
presented  by  an  admirable  series  of  instructions  covering  the 
whole  law  of  the  case,  and  including  every  proposition  con- 
tained in  the  defendant's  refused  instruction  that  could  prop- 
erly have  been  given. 

Finding  no  reversible  errof  in  the  record,  the  judgment  is 
affirmed.  

Evidence  —  Damages.  —  Evidence  of  the  number  and  ages  of  plaintiff's 
minor  children  is  admissible  in  an  action  by  a  widow  to  recover  for  the  death 
of  her  husband,  where  she  ia  bound  to  support  such  children:  Tetherow  v.  St. 
Joseph  etc.  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617.  Compare  extended  note 
to  Louisville  etc.  R'y  Co.  v.  Goodykoontz,  12  Am.  St.  Rep.  375-383,  for  tlie  ele- 
ments and  measure  of  damages  in  actions  for  having  caused  tiie  death  of  a 
human  being. 

When  a  Case  must  Go  to  the  Jurt. —  If  there  is  any  competent  evidence 
whatever  to  prove  a  fact  in  issue,  the  case  should  be  allowed  to  go  to  the  jury: 
Page  v.  Parker,  43  N.  H.  303;  80  Am.  Dec.  172;  FickeU  v.  Swift,  41  Me.  65> 
66  Am.  Dec.  214.  And  this  is  true  when  there  is  evidence  sufficient  to  au- 
thorize a  verdict,  even  though  not  sufficient  to  require  it:  P/iiWpa  v.  BriylMm^ 
26  Ga.  617;  61  Am.  Deo.  227. 
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Principal  Responsible  for  Acts  of  Agent  done  within  Scope  of  his 
Authority.  —  A  principal  is  responsible  for  the  acts  of  his  agent,  whea 
they  have  been  done  within  the  scope  of  his  authority;  and  this  liability 
will  not  be  enlarged. 

Na  Form  of  Words  is  Essential  to  Constitdtb  Expre.S3  Warranty  in 
the  sale  of  chattels. 

Caveat  Emptor,  Rule  of,  Applies  whex.  —  In  sales  of  personal  prop- 
erty, in  the  absence  of  express  warranty,  where  the  buyer  has  an  op- 
portunity to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud, 
and  is  not  the  manufacturer  or  grower  of  the  article  be  sells,  the  maxim 
of  caveat  emptor  applies. 

Warranty,  Words  Which  do  not  Amount  to.  —  The  plaintiflf  applied  to 
defendants'  agent  in  charge  of  their  store  to  purchase  some  wheat,  say- 
ing that  he  wished  to  buy  spring  wheat  for  seed.  One  of  the  defend- 
ants told  him  that  th^y  did  not  know  whether  the  wheat  they  had  for 
sale  was  spring  or  winter  wheat,  but  said  he  would  write  and  ascertain. 
Subsequently  the  plaintiff  called  at  the  store,  and  inquired  of  the  agent 
in  charge  if  they  had  received  an  answer.  He  said:  "  We  have.  It  is 
spring  wheat."  On  being  asked  if  he  was  sure  it  was  spring  wheat,  he 
replied:  "What  do  you  take  me  for?"  These  words  were  held  not  to 
amount  to  a  warranty  that  the  wheat  was  spring  wheat. 

Express  Warranty,  Power  of  Agent  to  Give.  — The  clerk  of  a  store- 
keeper, in  charge  of  his  principal's  business,  has  power  under  his  em- 
ployment to  make  an  express  warranty  of  the  quality  of  grain  sold  by 
him. 

Action  to  recover  damages.     The  opinion  states  the  case. 
J.  W.  Strevell  and  James  H.  Garlock,  for  the  appellant. 
Oeorge  F.  Shelton  and  A.  C.  Botkin,  for  the  respondents. 
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Blake,  C.  J.  Tliis  is  an  appeal  from  the  order  of  the  court 
below  in  granting  the  motion  of  the  respondents  (who  were  the 
defendants  in  the  action)  for  a  new  trial.  The  questions  to  be 
investigated  may  be  readily  understood  by  stating  the  sub- 
stance of  the  pleadings. 

The  complaint  alleges  that  the  defendants  were  merchants 
in  1887,  and  that  plaintiff  purchased,  through  their  "duly 
iiuthorized  agents  and  clerks,"  eighty-one  bushels  of  wheat,  to 
be  used  by  him  in  the  spring  of  1887  for  seed;  that  he  in- 
formed the  agents  of  defendants  that  he  desired  the  wheat  to 
be  spring  wheat  for  seed,  to  be  sown  that  year;  that  defend- 
ants, by  their  agents,  sold  and  delivered  said  wheat  to  plain- 
tiff, and  represented  and  warranted  the  same  to  be  spring 
Avheat,  and  fit  to  be  used  for  sowing  in  the  spring  of  1887; 
that  defendants  charged  plaintiff  therefor  eighty-five  dollars, 
•which  plaintiff  agreed  to  pay;  that  plaintiff  believed  the  rep- 
resentation of  the  defendants,  that  said  grain  was  spring  wheat, 
to  be  true,  and  sowed  the  same  in  the  spring  of  1887;  that 
said  wheat  was  not  spring  but  winter  wheat,  and  therefore 
failed  to  produce  any  crop;  and  that  plaintiff  lost  his  entire 
crop  of  wheat  for  the  season  of  1887,  and  his  labor  in  putting 
fiaid  seed  into  the  ground,  and  was  damaged  in  the  sum  of 
$1,585. 

The  answer  denies  that  plaintiff  purchased  any  seed  wheat, 
and  alleges  that  he  bought  a  quantity  of  wheat  which  was 
kept  and  sold  as  "  chicken-feed,"  and  that  plaintiff  was  in- 
formed of  the  character  and  quality  thereof  at  the  times  al- 
leged in  the  complaint;  denies  that  the  agents  or  clerks  of 
the  defendants  represented  or  warranted  to  plaintiff  that  said 
wheat  was  spring  wheat,  and  says  that  the  clerks  and  agents 
of  defendants  told  plaintiff  that  they  did  not  know  whether 
the  grain  was  spring  or  winter  wheat;  denies  that  the  agents 
•or  clerks  of  defendants  made  any  representations  to  plaintiff 
by  which  plaintiff  was  misled  or  deceived  as  to  the  kind  or 
character  of  said  wheat;  alleges  that  said  clerks  and  agents 
told  plaintiff,  at  the  time  and  before  he  bought  the  wheat, 
that  they  did  not  know  whether  it  was  winter  or  spring  wheat, 
and  that  defendants  had  bought  and  sold  said  wheat  for  feed, 
and  no  other  purpose,  and  defendants  could  not  warrant  the 
wheat  in  any  manner  as  suitable  for  seed;  and  denies  that 
plaintiff  was  misled  or  deceived  or  damaged  by  any  repre- 
sentations of  the  clerks  or  agents  of  defendants. 

The  replication  denies  the  averments  of  the  answer. 
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The  testimony  at  the  trial  tended  generally  to  prove  the 
allegations  of  the  respective  parties  in  their  pleadings,  and 
was  conflicting.  The  jury  found  for  the  appellant,  who  is  the 
plaintiff"  in  the  action. 

The  transcript  does  not  disclose  the  grounds  upon  which 
the  motion  for  a  new  trial  was  granted,  and  which  may  have 
been  errors  in  law,  or  the  insufliciency  of  the  evidence  to  jus- 
tify the  verdict.  If  they  were  founded  upon  the  last,  then, 
as  the  testimony  is  conflicting,  we  must  follow  the  case  of 
Chauvin  v.  Valiton^  7  Mont.  581,  and  affirm  the  order  appealed 
from.  In  conformity  with  the  best  practice  which  has  pre- 
vailed in  tliis  court,  and  in  order  to  settle  the  law  of  the  case 
upon  another  trial,  we  deem  it  necessary  and  proper  to  review 
the  questions  which  have  been  submitted,  and  decide  every 
subject  of  controversy. 

It  is  admitted  that  tlie  respondents  were  dealers  in  general 
merchandise  at  the  times  which  are  mentioned  in  the  plead- 
ings; that  one  Tompkins  was  employed  by  them  as  clerk  and 
salesman,  and  was  in  charge  of  their  business  when  the  wheat 
was  delivered  to  the  appellant;  that  the  grain  was  subject  to 
the  inspection  of  the  appellant,  who  bought  the  same  in  the 
belief  that  it  was  suitable  for  seed,  in  the  spring  of  1887;  that 
no  person  can  ascertain  by  inspection  the  difference  between 
spring  and  winter  wheat;  that  this  grain  was  winter  wheat; 
and  that  the  appellant  suffered  damages  through  the  total 
failure  of  his  crop. 

We  shall  assume,  for  the  purposes  of  the  discussion,  that 
the  testimony  of  the  appellant  is  a  narration  of  the  facts,  and 
can  thereby  distinguish  some  of  the  cases  which  have  been 
cited  by  counsel  as  authority  from  that  at  bar.  Kircher  tes- 
tified that  in  the  fall  of  1886  he  looked  at  some  wheat  in  the 
store  of  the  respondents,  and  asked  what  kind  it  was.  Tomp- 
kins said  he  did  n't  know,  and  that  he  sold  it  for  chicken- 
feed.  Kircher  then  said. that  if  he  knew  it  was  spring  wheat, 
he  would  buy  sixty  or  seventy  bushels;  and  Tompkins  re- 
plied: "If  you  want  to  buy  that  much,  we  can  find  out,'* 
Kircher  said:  "If  you  can  do  that,  find  out";  and  Tompkins 
told  him  "  he  would  write  and  find  out."  That  Tompkins 
then  took  Kircher  back  to  Flager,  in  his  oflSce.  That  Flager, 
one  of  the  respondents,  told  Kircher  "he  would  write  and 
find  out."  That  afterwards  Flager  told  Kircher  "he  did  not 
have  an  answer,  but  expected  one  in  a  short  time."  That  at 
another  time,  Flager  said  "  he  did  not  have  an  answer  yet, 
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but  expected  one  every  day."  That  in  March,  1887,  Kircher 
went  into  the  store,  and  said  to  Tompkins,  who  was  then  in 
charge  of  the  business  of  the  respondents:  "  How  about  that 
wheat?  Have  you  an  answer  yet?"  He  said:  "  We  have. 
It  is  spring  wheat.  We  have  just  got  a  car-load  of  it." 
Kircher  said:  "Are  you  sure  it  is  spring  wheat?"  and  Tomp- 
kins replied:  "What  do  you  take  me  for?"  The  appellant 
then  bought  the  wheat,  but  did  not  receive  any  statement  or 
memorandum  in  writing  concerning  the  transaction. 

Did  Tompkins,  under  these  circumstances,  and  by  virtue  of 
his  employment,  have  the  authority  to  make  this  warranty, 
that  the  grain  which  was  purchased  by  the  appellant  was 
spring  wheat?  This  court  has  adopted  the  rule,  which  is  not 
disputed,  and  has  held  that  the  principal  is  responsible  for  the 
acts  of  his  agent  when  they  have  been  done  within  the  scope 
of  his  authority,  and  that  this  liability  will  not  be  enlarged: 
Herbert  v.  King,  1  Mont.  475;  Bank  of  Deer  Lodge  v.  Hope  Min- 
ing Co.,  3  Mont.  146;  35  Am.  Rep.  458;  Bank  of  Billings  v. 
Hall,  8  Mont.  341. 

The  power  of  Tompkins  is  also  defined  in  the  following 
authorities.  In  Upton  v.  Suffolk  County  Mills,  11  Cush.  586, 
69  Am.  Dec.  163,  Mr.  Justice  Metcalf  says:  "A  general  agent 
is  not,  by  virtue  of  his  commission,  permitted  to  depart  from 
the  usual  manner  of  effecting  what  he  is  employed  to  effect:  3 
Chitty  on  Commerce  and  Manufactures,  199.  When  one  au- 
thorizes another  to  sell  goods,  he  is  presumed  to  authorize  him 
to  sell  in  the  usual  manner,  and  only  in  the  usual  manner,  in 
which  goods  or  things  of  that  sort  are  sold:  Story  on  Agency, 
sec.  60;  see  also  Shaw  v.  Stone,  1  Cush.  228.  The  usage  of 
the  business  in  which  a  general  agent  is  employed  furnishes 
the  rule  by  which  his  authority  is  measured."  Mr.  Benjamin, 
in  his  treatise  on  sales,  says:  "The  general  rule  is,  as  to  all 
contracts  including  sales,  that  the  agent  is  authorized  to  do 
whatever  is  usual  to  carry  out  the  object  of  his  agency;  and  it 
is  a  question  for  the  jury  to  determine  what  is  usual":  2  Ben- 
jamin on  Sales,  3d  Eng.  ed.,  sec.  945;  see  also  Pickert  v.  Mars- 
ton,  68  Wis.  465;  60  Am.  Rep.  877;  Smith  v.  Tracy,  36  N.  Y. 
79;  Palmer  v.  Hatch,  46  Mo.  585;  Stewart  v.  Woodward,  50  Vt. 
78;  23  Am.  Rep.  488;  McCormick  v.  Kelly,  28  Minn.  135;  2 
Addison  on  Contracts,  988. 

Many  of  the  cases  which  are  relied  on  by  counsel  to  estab- 
lish the  right  of  Tompkins  to  warrant  the  quality  of  the  wheat 
are  inapplicable  to  the  facts  before  us.     The  foregoing  testi- 
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mony  of  Kircher  proves  that  the  respondent  Plager  and  Torapj 
kins  refused,  upon  several  occasions,  to  express  any  opinion 
as  to  the  character  of  the  grain,  except  that  it  was  chicken- 
feed.  In  reply  to  the  request  of  the  appellant,  Flager  prom- 
ised to  write  a  letter,  and  find  out  what  he  could  upon  this 
point.  The  conversation  between  Tompkins  and  Kircher,  in 
which  the  words  constituting  the  alleged  warranty  were  used,, 
was  in  logical  effect  a  statement  that  an  answer  had  been  re- 
ceived by  Flager,  from  some  person  who  is  not  affected  by 
these  proceedings,  conveying  the  information  that  the  grain 
was  spring  wheat.  Tompkins  was  not  a  party  to  this  corre- 
spondence. 

The  complaint  does  not  allege  that  Tompkins  or  the  respond- 
ents have  been  guilty  of  fraudulent  conduct,  and  the  gist  of 
the  action  is  the  warranty  by  the  agents  of  the  respondents, 
that  the  grain  referred  to  was  spring  wheat. 

No  form  of  wor(]s  is  essential  to  constitute  an  express  war- 
ranty in  the  sale  of  chattels.  There  is  no  controversy  relating 
to  these  principles. 

Do  the  conditions  which  have  been  presented  subject  the 
appellant  to  the  rule  of  caveat  emptor?  The  case  of  Lord  v. 
Grow,  39  Pa.  St.  88,  80  Am.  Dec.  504,  is  on  all  fours  with  that 
set  forth  in  the  pleadings  of  the  appellant.  A  portion  of  the 
statement  of  facts  is  as  follows:  "  On  the  9th  of  April,  1859, 
the  plaintiff  went  to  the  defendants,  who  are  dealers  in  grain, 
for  the  purpose  of  purchasing  some  seed  spring  wheat  for  sow- 
ing." He  asked  F.  P.  Giow,  one  of  the  defendants,  whether  he 
had  any  good  seed  spring  wheat.     Mr.  Grow  answered  in  the 

affirmative The  plaintiff  took  the  wheat,  which  he  and 

the  miller  thought  was  spring  wheat  (there  being  both  kinds 
in  the  mill),  and  sowed  it;  but  it  proved  to  be  winter  wheat." 
Mr.  Justice  Strong,  in  the  opinion,  says:  "  We  have  here  the 
bald  question  whether,  in  sales  of  personal  property,  on  in- 
spection, without  express  warranty,  the  law  presumes  an  en- 
gagement on  the  part  of  the  vendor  that  the  article  sold  is  of 

the  species  contemplated  by  the  parties The  tendency 

of  the  modern  cases  has  also  been  to  the  doctrine  that,  in  sales 
of  articles  in  regard  to  which  the  seller  is  presumed  to  have 
superior  knowledge,  there  is  a  warranty  that  the  thing  sold 
shall  be  in  kind  what  it  is  represented  to  be.  Illustrations  of 
this  are  found  in  sales  of  wine  by  wine  merchants,  of  jewels 
by  a  jeweler,  and  of  medicines  by  a  druggist.  In  this  class  of 
cases  the  buyer  and  the  seller  do  not  deal  on  equal  terms 
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The  case  before  us  is  not  one  of  this  character.  The  wheat 
was  not  sold  by  sample,  and  neither  the  contract  of  sale  nor 
the  identity  of  the  article  was  defined  by  a  bill  of  parcels,  nor 
was  the  subject  of  the  contract  a  manufactured  article,  ordered 
and  supplied  for  a  particular  purpose.  True,  the  difference 
between  spring  wheat  and  other  Wheat  is  not  ascertainable  by 
inspection,  and  it  may  be  assumed  that  they  are  not  the  same 
in  species.  Still,  the  case  is  one  of  a  purchase  on  inspection 
of  an  article,  of  which  the  vendor's  means  of  knowledge  were 

no  greater  than  those  of  the  vendee To  the  purchaser  of 

goods  on  inspection,  the  language  of  the  law  is  caveat  emptor. 
There  may  be  a  few  exceptions,  such  as  we  have  referred  to, 
but  a  sale  of  such  an  article  as  wheat  is  not  one  of  them. 
When  the  purchaser  has  seen  it,  and  gets  what  he  saw,  no 
warranty  is  implied  that  it  is  properly  described  by  the  name 
which  the  vendor  gives  to  it." 

The  authorities  hold  that  it  is  the  duty  of  the  buyer  to  make 
an  inspection  of  goods,  and  tlie  consequence  of  any  omission 
so  to  do  must  be  suffered  by  him.  In  Barnard  v.  Kellogg,  10 
Wall.  383,  Mr.  Justice  Davis  says:  "No  principle  of  the  com- 
mon law  has  been  better  established,  or  more  often  aflirmed, 
both  in  this  country  and  in  England,  than  that  in  sales  of  per- 
sonal property,  in  the  absence  of  express  warranty,  where  the 
buyer  has  an  opportunity  to  inspect  the  commodity,  and  the 
seller  is  guilty  of  no  fraud,  and  is  neither  the  manufacturer 
nor  grower  of  the  article  he  sells,  the  maxim  of  caveat  emptor 
applies.  Such  a  rule,  requiring  the  purchaser  to  take  ca"re  of 
his  own  interest,  has  been  found  best  adapted  to  the  wants  of 
trade  in  the  business  transactions  of  life.  And  there  is  no 
hardship  in  it,  because  if  the  purchaser  distrusts  his  judg- 
ment, he  can  require  of  the  seller  a  warranty  that  the  quality 
or  condition  of  the  goods  he  desires  to  buy  corresponds  with 
the  sample  exhibited":  See  also  Reynolds  v.  Palmer,  21  Fed. 
Rep.  433,  note  by  Lawson,  439;  Lindley  v.  Hunt,  22  Fed.  Rep. 
52;  1  Parsons  on  Contracts,  5th  ed.,  577;  Story  on  Sales,  4th 
ed.,  sees.  349,  378;  Biddle  on  Warranties,  sec.  5;  2  Benjamin 
on  Sales,  6th  Am.  ed.,  843,  note  23. 

The  case  of  Lord  v.  Grow,  39  Pa.  St.  88,  80  Am.  Dec.  504, 
is  doubted  by  Mr.  Biddle,  in  his  work  on  warranties,  and  the 
American  editor  of  the  work  on  sales  by  Mr.  Benjamin:  Bid- 
dle on  Warranties,  sec.  125;  2  Benjamin  on  Sales,  6th  Am. 
ed.,  843,  note  23.  But  other  text-writers  have  cited  it  with 
approval,  and  the  same  court  has  reiterated  its  doctrine  in  the 
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recent  case  of  Shislerv.  Baxter,  109  Pa.  St.  443;  58  Am.  Rep. 
738.  It  appeared  that  ^hisler  purchased  of  Baxter  what  both 
parties  called  "  Wakefield  cabbage  "  seeds,  which  cannot  be 
distinguished  by  their  appearance.  After  referring  to  Lord  v. 
Grow,  39  Pa.  St.  88,  80  Am.  Dec.  504,  Chief  Justice  Mercur 
Bays:  "The  vendee  had  just  as  much  knowledge  in  regard  to 
the  kind  and  quality  of  the  seed  as  they  (the  vendors)  had. 
In  such  case,  in  the  absence  of  express  warranty,  the  exemp- 
tion of  liabilty  of  the  vendor  is  too  well  settled  to  need  any 
further  citation  of  authorities."  The  application  of  these 
principles  to  the  evidence  of  the  appellant  is  sufficient  to 
justify  the  court  below  in  sustaining  the  motion  for  a  new 
trial,  and  virtually  disposes  of  the  action,  unless  additional 
facts  are  shown. 

While  the  form  of  the  warranty  is  unimportant,  the  circum- 
Btances  attending  it  must  be  critically  examined.  Professor 
Parsons  expounds  the  law  on  this  subject,  and  writes:  "All 
warranties,  however  expressed,  are  open  to  such  construction 
from  surrounding  circumstances,  and  the  general  character  of 
the  transaction,  and  the  established  usage  in  similar  cases,  as 
will  make  the  engagement  of  warranty  conform  to  the  inten- 
tion and  understanding  of  the  parties;  provided,  however,  that 
the  words  of  warranty  are  neither  extended  nor  contracted  in 
their  significance  beyond  their  fair  and  rational  meaning. 
For  these  words  of  warranty  are  usually  subjected  to  a  careful, 
if  not  a  precise  and  stringent,  interpretation,  as  it  is  the  fault 
of  the  buyer  who  asks  for  or  receives  a  warranty  if  it  does  not 
cover  as  much  ground  and  give  him  as  effectual  protection  as 
he  intended  ":  1  Parsons  on  Contracts,  5th  ed.,  576.  When 
the  evidence  of  the  appellant  is  subjected  to  this  test,  it  is 
difficult  to  say  that  Tompkins  made  a  warranty  in  any  form 
which  would  be  recognized  by  the  courts.  It  was  the  duty  of 
the  appellant  to  protect  his  interest  by  securing  a  bill  of  par- 
cels which  described  in  certain  terms  the  wheat  he  purchased. 
The  authorities  hold  that  Tompkins  had  the  power  under  his 
employment  to  execute  this  instrument,  and  thereby  make  an 
express  warranty  of  the  quality  of  the  grain.  The  secret  in- 
structions of  the  respondents  to  their  salesmen,  which  were 
not  known  by  the  appellant,  cannot  affect  the  transaction,  and 
were  properly  excluded  by  the  court  below. 

It  is  therefore  adjudged  that  the  order  appealed  from  bo 
affirmed,  with  costs. 

▲k.  St.  Rkp.,  Vou  XVIII.-47 
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AoKNCT  —  Principal's  Rksponsibilitt  for  Aqbnt's  Acts. — Tlie  act  of 
an  agent  within  the  scope  of  his  employment  is  binding  upon  the  principalt 
Kline  V.  C.  P.  R.  R.  Co.,  37  Cal.  400;  99  Am.  Dec.  282. 

Sales  —  Caveat  Emptor.  —  Aa  to  when  the  rule  of  caveat  emptor  applies 
in  a  sale,  and  when  not,  see  note  to  Barnard  v.  Duncan,  90  Am.  Dec.  426- 
431.  In  a  sale  of  personalty,  where  there  is  no  express  warranty,  and  the 
purchaser  inspects  for  himself  the  particular  goods  sold,  the  rule  of  caveat 
emptor  applies,  provided  the  seller  is  not  guilty  of  fraud:  HiglU  v.  Bacon,  126 
Mass.  10;  30  Am.  Rep.  639,  and  note;  Lord  v.  Grow,  39  Pa.  St.  88;  80  Am.  ' 
Dec.  504. 

Sales  —  Warranty.  —  As  to  what  is  necessary  to  constitute  a  warranty 
in  the  sale  of  chattels,  see  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.  260- 
16  Am.  St.  Rep.  753,  and  note.  An  implied  warranty  of  the  fitness  of  things 
sold  for  ordinary  use  does  not  embrace  defects  discoverable  by  ordinary  care: 
Hoffman  v.  Oates,  77  Ga.  701. 
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Contract  not  in  Restraint  of  Trade  when.  —  A  contract  not  in  general 
restraint  of  trade,  but  limited  as  to  place  and  person,  which  does  not 
deprive  the  public  of  the  industry  of  the  party  restricted,  but  which  is 
simply  a  contract  for  the  enlistment  of  such  party's  services  as  an  agent 
of  the  otlier  party  to  the  contract,  ia  not  void  as  being  in  restraint  of 
trade.  Where,  therefore,  a  party  contracts  to  give  to  another  the  sole  and 
exclusive  right  to  sell  and  deal  in  a  certain  brand  of  cigars  in  a  state,  and 
not  to  sell  said  brand  of  cigars  to  any  one  else  in  said  state,  in  considera- 
tion that  the  other  party  to  the  contract  ceases  to  advertise  and  sell  other 
brands  of  cigars  from  which  he  has  been  deriving  profit,  and  purchases 
said  brand  of  cigars  from  the  former,  and  introduces  and  promotes  the 
sale  thereof  in  said  state,  such  contract  is  valid,  and  not  in  restraint  of 
trade. 

Party  to  Action  Bound  by  Rulings  op  Court  Obtained  on  his  Own 
Motion. — A  party  to  an  action  is  bound  by  the  rulings  of  the  court 
which  he  obtains  upon  his  own  motion,  and  is  estopped  from  claiming 
such  ruling  as  error.  And  where  a  plaiutifif  sues  to  recover  the  price  of 
certain  cigars  sold  to  the  defendant,  and  the  latter  seeks  to  recoup  dam- 
ages caused  by  a  breach  of  contract  by  the  plaintiflF,  and  the  court  sus- 
tains a  deiimrrer  to  the  answer  on  the  ground  that  the  contract  was  void, 
being  in  restraint  of  trade,  whereupon  the  defendant  amends  his  answer, 
and  sets  up  the  same  contract  as  an  absolute  defense,  but  the  court,  upon 
the  conclusion  of  the  trial,  finds  that  the  contract  was  not  void,  and  gives 
judgment  for  the  plaiutifif,  the  plaintifif  is  estopped  from  receiving  the 
benefit  of  the  latter  ruling  of  the  court,  to  the  efiFect  that  the  contract 
was  valid,  and  such  latter  ruling,  though  correct,  deprives  the  defend- 
ant of  a  substantial  right.  And  for  the  purpose  of  determining  whether 
the  defendant  was  deprived  of  a  substantial  right  in  such  a  case,  the  su- 
preme court  will  look  into  the  original  answer  in  the  case. 

Action  for  goods  sold  and  delivered.     The  opinidn  states 
the  case. 
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J.  B.  Clayberg^  for  the  appellant. 

Cullen  and  Sanders,  for  the  respondents. 

Db  Witt,  J.  The  record  in  this  case  presents  the  following 
history:  The  complaint  is  for  the  price  of  cigars  sold  and  de- 
livered by  plaintiffs  to  defendant.  Defendant  answered,  and 
admitted  the  sale  and  delivery,  and  set  up  in  recoupment  a 
contract,  the  terms  of  which  were,  generally,  that  in  188B  he 
was  dealing  in  cigars;  that  plaintiffs  approached  him  to  sell 
their  "Flor  de  B.  Garcia  Cigars,"  agreeing  that  defendant 
ehould  have  the  sole  and  exclusive  right  of  selling,  handling, 
and  dealing  in  said  cigars  in  Montana;  that  plaintiffs  would 
not  sell  said  cigars  to  any  one  else  in  the  territory;  that  de- 
fendant would  cease  advertising  and  selling  various  other 
valuable  brands  of  cigars  in  which  he  was  dealing,  and  from 
the  sale  of  which  he  was  deriving  much  profit;  that  he  would 
accept  said  sole  agency,  would  purchase  said  brand  of  cigars 
from  plaintiffs,  and  would  introduce  and  promote  the  sale 
thereof  to  the  best  of  his  ability.  The  answer  further  alleges, 
in  detail,  the  performance,  by  defendant,  of  his  part  of  the  con- 
tract, and  the  expenditure  of  large  sums  of  money  in  placing 
said  cigars  upon  the  market.  Then  follows  the  allegation  of 
breach  by  plaintiffs,  in  that  they  sold  the  said  brand  of  cigars 
to  other  dealers  in  the  territory,  by  which  breach  the  defendant 
suffered  great  damage  in  his  business,  which  damage  he  re- 
coups against  the  plaintiffs'  account  for  the  cigars  sold.  The 
court  below  sustained  a  demurrer  to  this  answer,  on  the  ground 
that  the  contract  pleaded  was  void  as  against  public  policy, 
being  in  restraint  of  trade,  and  could  not  be  pleaded  in  recoup- 
ment. Defendant  accepted  the  ruling  of  the  court,  and  took 
leave  to  amend,  which  he  did  by  pleading  the  same  contract, 
not  in  recoupment,  but  as  an  absolute  defense,  on  the  ground 
that  if  the  contract  were  void,  the  plaintiffs  could  not  recover 
thereunder.  The  case  went  to  trial  in  this  condition,  before 
the  court  without  a  jury.  The  theory  of  the  case  seems  to 
have  been  preserved  until  the  court  made  findings  and  con- 
clusions of  law,  at  which  time  he  held  that  the  contract  was 
not  void.  Defendant  presumably  had  not  introduced  evidence 
of  damages  by  reason  of  breach,  as  he  was  not  entitled  to 
under  the  pleadings,  and  judgment  was  made  and  entered 
for  plaintiffs  for  the  amount  claimed.  Defendant  seems  not 
to  have  had  a  day  in  court.     His  motion  for  a  new  trial  was 
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denied.  From  that  order,  and  the  judgment  as  well,  he  ap- 
peals, having  saved  his  errors  complained  of  by  exception. 

We  will  first  construe  the  contract  as  to  whether  it  must  bo 
considered  void  as  in  restraint  of  trade.  The  rule  that  con- 
tracts that  are  in  restraint  of  trade  shall  be  void,  as  against 
public  policy,  is  among  our  most  ancient  common-law  inheri- 
tances. In  Alger  v.  Thacher,  19  Pick.  51,  31  Am.  Dec.  119^ 
Morton,  J.,  says:  "As  early  as  the  second  year  of  Henry  V. 
(A.  D.  1415),  we  find  by  the  year-books  that  this  was  consid- 
ered to  be  old  and  settled  law.  Through  a  succession  of  de- 
cisions it  has  been  handed  down  to  us  unquestioned,  till  the 
present  time."  The  learned  judge  traces  the  history  of  the 
rule  to  its  modern  modification,  that  "contracts  in  restraint 
of  trade  generally  have  been  held  to  be  void;  while  those 
limited  as  to  time  or  place  or  persons  have  been  regarded  as 
valid,  and  duly  enforced."  He  gives  the  reasons  for  the  rule 
in  the  following  language:  "  1.  Such  contracts  injure  the  par- 
ties making  them,  because  they  diminish  their  means  of  pro- 
curing livelihoods,  and  a  competency  for  their  families.  They 
tempt  improvident  persons,  for  the  sake  of  present  gain,  to 
deprive  themselves  of  the  power  to  make  future  acquisitions, 
and  they  expose  such  persons  to  imposition  and  oppression. 
2.  They  tend  to  deprive  the  public  of  the  services  of  men  in 
the  employment  and  capacities  in  which  they  may  be  most 
useful  to  the  community  as  well  as  themselves.  3.  They  dis- 
courage industry  and  enterprise,  and  diminish  the  products 
of  ingenuity  and  skill.  4.  They  prevent  competition,  and 
enhance  prices.  5.  They  expose  the  public  to  all  the  evils  of 
monopoly;  and  this  especially  is  applicable  to  wealthy  com- 
panies and  large  corporations,  who  have  the  means,  unless 
restrained  by  law,  to  exclude  rivalry,  monopolize  business,  and 
engross  the  market.  Against  evils  like  these,  wise  laws  pro- 
tect individuals  and  the  public,  by  declaring  all  such  contracts 
void."     See  also  cases  in  that  opinion  cited. 

The  doctrine  is  again  well  stated  in  Lawrence  v.  Kidder,  10 
Barb.  641,  in  which  case  the  court,  Selden,  J.,  cites  with  ap- 
proval Bronson,  J.,  in  Chappel  v.  Brockway,  21  Wend.  157,  as 
follows:  "  There  may  be  cases  where  the  contract  is  neither  in- 
jurious to  the  public  nor  the  obligor,  and  then  the  law  makes 
an  exception,  and  declares  the  agreement  valid."  In  Oregon 
Steam  Navigation  Co.  v.  Winsor,  20  Wall.  6S,  Mr.  Justice 
Bradley  says:  "  There  are  two  principal  grounds  on  which  the 
doctrine  is  founded  that  a  contract  in  restraint  of  trade  is  void 
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as  against  public  policy.  One  is  the  injury  to  the  public  by 
being  deprived  of  the  restricted  party's  industry;  the  other 
is  the  injury  to  the  party  himself  by  being  precluded  from  pur- 
suing his  occupation,  and  thus  being  prevented  from  supporting 
himself  and  his  family.  It  is  evident  that  both  these  evils 
occur  when  the  contract  is  general,  not  to  pursue  one's  trade 
at  all,  or  not  to  pursue  it  in  the  entire  realm  or  country.  The 
country  suffers  the  loss  in  both  cases;  and  the  party  is  de- 
prived of  his  occupation,  or  is  obliged  to  expatriate  himself 
in  order  to  follow  it.  A  contract  that  is  open  to  such  grave 
objections  is  clearly  against  public  policy.  But  if  neither  of 
these  evils  ensue,  and  if  the  contract  is  founded  on  a  valid 
consideration,  and  a  reasonable  ground  of  benefit  to  the  other 
party,  it  is  free  from  objection,  and  may  be  enforced." 

We  have  cited  these  reasons  for  the  rule  in  full,  in  order  to 
apply  them  to  the  contract  under  construction.  They  embody 
the  modern  doctrine,  as  held  by  the  autliorities.  A  recitation 
alone  of  the  rule  and  its  reasons  seems  to  us  sufficient  to  take 
the  contract  under  consideration  out  of  the  operation  of  its 
prohibitions.  The  contract  is  not  general;  it  is  limited  as  to 
place  and  person.  The  public  is  not  deprived  of  the  alleged 
restricted  party's  industry.  On  the  contrary,  the  contract  pro- 
vides for  the  placing  upon  the  Montana  market  the  product  of 
the  plaintiffs'  industry,  by  the  selection  and  services  of  a  local 
Montana  agent,  interested  in  the  success  of  sales,  and  to  be 
rewarded  by  such  success.  Nor  is  there  any  injury  to  the 
party  himself,  the  plaintiffs,  by  their  being  precluded  from 
pursuing  their  occupation.  Rather,  by  the  contract,  they  seem 
to  have  sought  a  means  of  extending  the  field  of  their  opera- 
tions, and  not  of  restricting  them.  In  the  light  of  the  authori- 
ties, the  rule  and  the  reasons  therefor,  and  the  facts,  we  are 
clearly  of  the  opinion  that  the  contract  was  not  in  restraint  of 
trade,  and  not  void.  It  was  simply  a  contract,  for  a  considera- 
tion, for  the  enlistment  of  the  services  of  an  agent  for  the 
plaintiffs  in  their  business.  The  court  below  was  therefore 
correct  in  his  last  view  of  the  contract.  It  follows  that  he  was 
wrong  in  his  first  position,  in  sustaining  the  demurrer  to  the 
original  answer. 

Respondent  urges  that  all  the  proceedings  and  pleadings, 
prior  to  the  amended  pleadings,  on  which  the  case  was  tried, 
are  dehors  the  case  on  appeal;  citing  Sawyer,  J.,  in  Barber  v. 
Reynolds,  33  Cal.  501:  "The  old  complaint,  in  the  form  first 
filed,  ceases  to  be  the  complaint  in  the  case,  or  to  perform  any 
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further  function  as  a  pleading;  but  the  amended  complaint 
falls  into  its  place,  and  performs  the  same  and  not  different 
functions."  Upon  an  examination  of  this  case,  we  find  the 
judge  further  saying:  "The  identity  of  the  action  is  in  no  re- 
spect affected  ";  and  it  was  preliminary  to  arriving  at  the  con* 
elusion  last  quoted  that  the  previous  utterance  was  made. 
The  law,  as  counsel  cites  it,  is  true,  as  far  as  he  goes.  The 
old  answer  in  the  case  at  bar  does  not  "perform  any  further 
function  as  a  pleading  ";  but  we  are  not  precluded  from  ex- 
amining that  answer,  and  the  sustaining  of  the  demurrer 
thereto,  for  the  purpose  suggested  infra.  We  are  mindful  of  the 
consequences  of  defendant  answering  over,  after  demurrer  sus- 
tained: Francisco  v.  Benepe,  6  Mont.  243.  And  we,  at  this  time^ 
recur  to  that  ruling,  and  review  the  same,  not  as  if  an  appeal 
had  been  taken  therefrom  to  this  court,  but  for  the  purpose  of 
ascertaining  whether  the  court  in  such  decision,  together  with 
his  latter  reversal  of  his  position,  in  the  same  case,  did  not 
deprive  defendant  of  a  substantial  right,  and  exclude  him 
from  his  day  in  court.  If  that  be  true,  defendant  has  a  rem- 
edy. Ubijus,ihiremedium.  If  the  contract  be  valid,  defend- 
ant certainly  has  the  right  to  recoup  his  damages.  If  the 
contract  be  void,  defendant  has  the  right  to  plead  it  in  bar. 
But  the  court  below  changed  front  as  often  as  defendant 
aligned  himself  with  the  court's  last  evolution.  It  was  im- 
possible for  the  defendant  to  keep  pace  with  the  movements 
of  the  court,  who  finally  left  him  a  judgment  debtor,  after 
having  twice  declared  that  he  had  a  good  defense,  but  each 
time  when  the  court  had  placed  defendant  in  a  position  where 
he  could  not  avail  himself  of  such  defense.  For  the  defend- 
ant's disasters,  thus  resulting,  there  must  be  a  remedy.  We 
find  it  as  fellows:  A  party  in  an  action  is  bound  by  his  plead- 
ings. He  is  also  bound  by  the  rulings  of  the  court  which  he 
obtains  upon  his  own  motion,  and  is  estopped  from  claiming 
such  ruling  as  error:  2  Herman  on  Estoppel,  sec.  823,  and 
note.  A  party  is  bound  by  his  theory  and  presentation  of  hia 
case.  "A  party  cannot  get  relief  on  one  basis,  and  then  seek 
a  new  chance  to  litigate,  on  the  suggestion  that  he  has  a  de- 
fense, which  he  did  not  see  fit  to  rely  on  before":  Beam  v. 
Macomher,  35  Mich.  457;  see  also  Belanger  v.  Hersey,  90111.  73; 
Sweezey  v.  Stetson,  67  Iowa,  481.  "  Where  a  party  gives  a 
reason  for  his  conduct  and  decision  touching  anything  inr 
volved  in  a  controversy,  he  cannot,  after  litigation  has  begun, 
change  his  ground,  and  put  his  conduct  upon  another  aud  a 
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different  consideration.  He  is  not  permitted  thus  to  mend 
his  hold.  He  is  estopped  from  doing  it  by  a  settled  principle 
of  law":  Ohio  etc.  R'y  Co.  v.  McCarthy,  96  U.  S.  267;  see 
also  Dreyfous  v.  Adams,  48  Cal.  131;  Long  v.  Fox,  100  111.  43; 
McQueen  v.  Gamble,  33  Mich.  344;  Callaway  v.  Johnson^  51 
Mo.  33;  Edwards's  Appeal,  105  Pa.  St.  103. 

When  the  plaintiffs  in  the  case  at  bar  had  procured  the 
ruling  of  the  court  that  the  contract  was  void,  they  placed 
their  theory  of  the  case  upon  record.  Might  they  then,  "  upon 
afterthoughts,  new  suggestions,  and  new  aspects  of  the  case, 
change  their  position  of  the  case  from  that  on  which  they  de- 
liberately chose  originally  to  present  it  to  the  court"?  and 
especially  after  defendant  had  accepted  the  construction  of 
the  contract  demanded  by  plaintiffs  and  held  by  the  court. 
Plaintiffs  were  estopped  by  the  position  they  had  assumed, 
and  into  which  they  had  forced  defendant,  when  to  change 
that  position  in  the  time  and  in  the  manner  that  it  was 
changed  deprived  defendant  of  all  defense  whatsoever.  The 
decision  of  the  court  holding  the  contract  valid  was  made 
after  the  testimony  was  closed,  and  the  case  argued  and  sub- 
mitted, and  submitted  on  pleadings  which  forbade  evidence 
in  recoupment.  If  the  court  had  made  his  reformed  ruling 
before  the  close  of  the  case,  defendant  could  have  obtained 
leave  to  amend  himself  back  to  his  original  position,  and  ob- 
tain a  continuance  on  the  ground  of  surprise,  if  necessary,  to 
enable  him  to  obtain  and  produce  his  evidence  of  damages. 
It  would  seem  that  the  action  of  the  court  was  accident  and 
surprise,  against  which  no  ordinary  prudence  could  have 
guarded.  We  are  of  opinion  that  plaintiffs  were  estopped  from 
asserting  that  the  contract  was  valid,  or  of  receiving  the  bene- 
fit of  the  ruling  of  the  court  to  that  effect,  when  such  ruling 
came  at  the  time,  in  the  manner,  and  under  the  circumstances 
that  it  did,  and  to  the  total  deprivation  to  the  defendant  of 
his  defense  to  the  action.  Therefore  the  latter  ruling  of  the 
court,  although  correct,  by  construing  the  contract  under  the 
circumstances  described,  and  entailing  the  results  that  it  did, 
and  taken  with  the  former  position  assumed  by  the  court,  and 
depriving  defendant  of  a  substantial  right,  was  error. 

We  make  no  reflection  upon  the  distinguished  judge  who 
tried  the  cause.  His  reformation  of  his  first  opinion  is  a 
credit  as  well  to  his  eminent  and  conceded  ability  as  to  his 
known  sense  of  justice  and  probity.    His  action  complained 
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of  was  more  in  the  nature  of  a  misfortune,  which  happened  to 
be  fatal  to  the  defendant. 

Respondent  urges  that  the  statement  on  motion  for  a  new 
trial  cannot  be  considered,  as  it  was  not  settled  by  the  judge 
who  tried  the  case,  but  by  his  successor  in  office.  It  is  not 
necessary  to  consider  this  objection,  as  the  data  for  our  con- 
clusion are  all  found  in  the  judgment  roll,  and  the  appeal  is 
from  the  judgment,  as  well  as  the  order  denying  the  motion. 
We  cannot  leave  this  case  without  animadverting  upon  the 
record  as  it  is  presented.  This  court  has  heretofore  had  oc- 
casion to  remind  counsel  that  the  preparation  of  a  record  is 
their  duty,  and  it  is  not  for  them  to  leave  the  supreme  court 
to  grope  through  a  disorderly  mass  of  immaterial  matter  to 
ascertain  that  which  counsel  relies  upon:  Upton  v.  Larkin,  7 
Mont.  462;  Raymond  v.  Thexton,  7  Mont.  305;  Fant  v.  Tandy, 
7  Mont.  443;  Sherman  v.  Iliggins,  7  Mont.  479.  In  the  record 
in  this  case,  the  complaint,  second  amended  complaint,  repli- 
cation, judgment,  notice  of  motion,  and  specification  of  errors 
all  appear  twice  in  full,  instead  of  being  once  inserted,  and 
afterwards  noticed  by  appropriate  reference.  Where  reference 
is  made,  pages  are  omitted.     It  is  difficult  to  refer  to  page 

.    The  matter  is  not  presented  in  that  orderly,  systematic, 

chronological  method  that  presents  to  the  court  an  intelligent 
view  of  the  case  at  a  reading.  When  we  do  arrive  at  the  gisl 
of  the  matter,  it  is  after  such  labor  as  caused  the  learned  com- 
pilers of  the  Institutes  of  Justinian  to  say,  in  the  dedication 
of  that  work,  Et  opus  desperatum,  quasi  per  medium  prqfundum 
euntes  coelesti  favore  ad  implevijnus.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


CJoNTRACTS  IN  RESTRAINT  OF  Tradk.  —  The  qnestion  of  the  validity  of 
contracts  which  are  ia  restraint  of  trade  is  discussed  in  an  extended  note 
to  Angier  ▼.  Webber,  90  Am.  Deo.  751-765. 
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Montana  Union  Kailway  Company  v.  Langlois. 

[9  Montana,  419.J 

Exclusive  Depot  Privileges  —  Railway  Company  may  not  Grant.  —  A 
general  rule  or  regulation,  as  applied  to  the  government  of  the  conduct 
of  persouii,  or  of  a  class  of  persons,  contemplates  uniformity  and  not  dis< 
crimination  in  its  requirements;  and  the  grant  by  a  railway  company  of 
a  special  privilege  to  a  portion  of  the  platform  at  its  station  to  one  hack- 
man,  to  the  exclusion  of  all  others,  is  not  such  a  rule  or  regulation  aa  a 
common  carrier  has  the  right  to  adopt  under  its  power  to  make  and  en* 
force  all  reasonable  rules  and  regulations  necessary  to  govern  persons 
coming  to  its  stations  and  platforms. 

Rights  of  Passengers  at  Railway  Stations. — Passengers  arriving  at  or 
departing  from  the  railway  station  of  a  common  carrier  have  a  right  to 
equal  convenience  and  opportunity  to  approach  such  station  or  to  depart 
therefrom,  and  are  entitled  to  the  benefit  of  whatever  competition  may 
grow  out  of  the  public  demands,  and  the  contests  of*  others  to  supply 
such  demands  and  receive  compensation  therefor. 

Railway  Company  cannot  Grant  Exclusive  Right  to  Platporm  at 
ITS  Station.  —  Under  the  constitution  of  Montana,  which  provides  that 
"  no  discrimination  in  charges  or  facilities  for  transportation  of  freight 
or  passengers  of  the  same  class  shall  be  made  by  any  railroad  or  trans- 
portation or  express  company  between  persons  or  places  within  the 
state,"  a  railroad  company  cannot  grant  to  one  person  the  special  right 
to  use  a  portion  of  its  depot  platform  to  deliver  passengers  departing 
and  to  receive  and  solicit  the  patronage  of  passengers  arriving,  to  the 
exclusion  of  all  other  persons  desiring  to  exercise  the  same  right. 

Injunction.     The  opinion  states  the  case. 

M.  L.  Wines,  for  the  appellant. 

John  J.  McHatton,  for  the  respondents. 

Harwood,  J.  This  is  an  action  for  an  injunction.  The 
complaint  sets  forth  that  the  appellant  is  a  railway  corpora- 
tion organized  under  the  laws  of  the  territory  of  Montana; 
that  it  is  the  owner  of,  and  operating  as  a  common  carrier,  a 
line  of  railroad  running  from  Garrison,  in  Deer  Lodge  County, 
and  divers  other  stations,  to  its  station  known  as  South  Butte, 
in  Silver  Bow  County,  Montana,  the  latter  station  being  about 
one  and  one  half  miles  from  the  United  States  post-office  in 
the  city  of  Butte,  in  said  Silver  Bow  County;  that  at  the  said 
station  of  South  Butte  the  appellant  is  the  owner  of  and  in 
possession  of  a  large  number  of  railway  tracks,  yards,  station 
grounds,  and  buildings;  that  the  appellant  has  at  said  depot 
or  station  building  at  South  Butte  a  long  platform  for  the  ac- 
commodation of  passengers  whom  the  appellant  transports  to 
and  from  said  station,  and  that  said  depot  grounds  a/e  sur- 
rounded by  a  board  fence,  inside  of  which  hacks  and  wagons 
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are  accustomed  to  drive  for  the  purpose  of  conveying  passen- 
gers to  appellant's  passenger  trains,  and  receiving  passengers 
from  said  trains;  that  at  the  time  stated,  and  for  a  long  time 
prior  thereto,  the  appellant  had  a  contract  with  the  govern- 
ment of  the  United  States,  whereby  the  appellant  was  obliged 
to  carry  upon  its  trains  the  United  States  mail  matter  to  said 
station  at  South  Butte,  and  thence  to  the  post-office  at  the  city 
of  Butte;  that  appellant  contracted  with  Geoffrey  and  Thomas 
Lavell,  in  the  name  of  Lavell  Brothers,  to  carry  said  United 
States  mail  from  said  station  at  South  Butte  to  the  United 
States  post-office  at  Butte  City,  and  appellant  further  con- 
tracted with  said  Lavell  Brothers  to  have  an  ample  supply  of 
hacks  and  omnibuses  at  said  station  at  South  Butte,  at  the 
arrival  of  all  trains,  for  the  safe  and  comfortable  transportation 
of  all  passengers  who  desire  such  transportation  from  said 
station  of  South  Butte  to  the  city  of  Butte  and  points  adjacent 
thereto;  and  in  consideration  thereof  the  appellant  granted  and 
agreed  with  said  Lavell  Brothers  to  give  them  the  exclusive  right 
to  drive  and  stand  their  hacks,  carriages,  and  omnibuses  along 
the  edge  of  the  said  platform;  that  respondents  are  the  owners 
or  drivers  of  hacks  and  carriages,  and  at  the  times  complained 
of,  and  against  the  will  and  protest  of  plaintiff,  have  forcibly 
driven  their  hacks  and  carriages  into  said  depot  yard  of  plain- 
tiff, and  driven  and  stood  such  hack  adjacent  to  and  against 
the  platform  aforesaid,  and  have  forcibly  kept  from  such  plat- 
form the  hacks  of  Lavell  Brothers;  that  plaintiff,  by  its  agents 
and  servants,  have  often  protested  to  defendants  against  their 
conduct  in  that  respect,  and  repeatedly  told  defendants  that 
they  could  not  occupy  said  platform  privileges;  but  that  plain- 
tiff did  offer  defendants  the  privilege  of  driving  into  plaintiflf 's 
said  depot  at  said  station,  and  standing  their  hacks  in  said 
yard  to  deliver  and  receive  passengers,  provided  the  defend- 
ants would  keep 'away  from  the  said  phitform  a  distance  of 
fifty  feet,  which  place  was  clearly  indicated  to  the  defendants, 
and  further,  that  defendants  might  have  the  privilege  or  driv- 
ing and  standing  their  hacks  and  carriages  at  a  point  on  said 
platform  east  of  the  passenger  depot,  not  occupied  by  the  hacks 
of  said  Lavell  Brothers;  that  notwithstanding  tliese  protests 
and  concessions  of  plaintiff,  the  defendants  continued  to  drive 
and  stand  their  hacks  next  to  said  platform,  and  within  said 
said  fifty-feet  limit;  and  defendants  expressly  decline  to  de- 
sist from  driving  and  standing  their  hacks  at  said  forbidden 
place,  and  expressly  declare  that  they  will  persist  in  placing 
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their  hacks  at  the  platform  reserved,  as  aforesaid,  to  Lavell 
Brothers;  that  if  the  defendants  continue  to  do  these  acts  com- 
plained of,  or  any  of  them,  the  plaintiff  will  be  prevented  from 
carrying  out  its  part  of  the  said  contract  with  Lavell  Brothers, 
and  the  latter  will  decline  to  transport  the  said  United  States 
mail  from  the  station  aforesaid,  and  to  the  post-office  at  Butte 
City,  and  to  care  for  plaintiff's  railway  passengers  as  aforesaid; 
that  plaintiflf  has  not  a  plain,  speedy,  and  adequate  remedy 
at  law. 

Upon  the  facts  set  forth,  the  plaintiff  prays  that  the  defend- 
ants be  restrained  by  injunction  from  driving  or  standing 
hacks,  cabs,  carriages,  or  buses  at  the  said  platform  of  plain- 
tiff at  the  west  side  of  its  depot  buildings,  or  within  fifty  feet 
thereof. 

The  defendants  answer,  and  admit  that  defendant  Charles 
Langlois  is  the  owner  of  a  line  of  hacks,  vehicles,  and  car- 
riages, with  which  he  is  engaged  in  carrying  passengers  in  and 
about  the  city  of  Butte,  and  to  and  from  the  station  and  trains 
of  plaintiff,  and  that  the  other  defendants  named  are  in  his 
employ  as  drivers  of  said  hacks,  carriages,  etc.  But  the  de- 
fendants deny  that  they,  or  either  of  them,  ever  in  any  man- 
ner interfered  with  the  said  plaintiff  in  the  conduct  of  its  said 
railroad  or  passenger  business  at  South  Butte,  or  elsewhere, 
or  that  they,  or  either  of  them,  interfered  with  the  comfort  or 
convenience  of  passengers  of  plaintiff  at  said  station. 

The  defendants  further  allege  that  plaintiff  never  had  any 
contract  with  any  of  its  passengers  to  carry  or  transport  them 
further  than  its  said  station  at  South  Butte,  and  that  plain- 
tiff's contracts  for  transportation  of  its  passengers  to  said 
station  ends  and  is  fully  executed  when  such  passengers  are 
landed  on  said  platform,  and  that  all  such  passengers  are 
obliged  to  procure  and  pay  for  their  transportation  from  said 
platform  to  the  city  of  Butte,  or  elsewhere;  that  the  defend- 
ants, in  their  conduct  in  running  their  line  of  hacks  and 
carriages  for  the  transportation  of  passengers  and  baggage  to 
and  from  the  said  station,  have  always  conducted  the  same 
in  a  quiet  and  orderly  manner,  and  have  not  gone  upon  the 
platform  of  plaintiff,  nor  solicited  nor  annoyed  plaintiff's  pas- 
sengers, but  have  driven  their  hacks  and  carriages  up  to  said 
platform  on  the  west  side  of  said  station,  and  stood  them  there 
to  receive  and  carry  any  and  all  such  passengers  as  might 
wish  to  employ  them  so  to  do;  that  they  never  have  at  any 
time  interfered,  nor  attempted  to  interfere,  with  the  hacks  of 
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said  Lavell  Brothers  at  said  station;  that  defendants  have 
only  driven  their  hacks  up  to  said  platform  when  there  was  a 
vacancy  thereat,  and  had  only  refused  to  remove  their  hacks 
therefrom  to  make  way  for  the  hacks  of  said  Lavell  Brothers. 

The  defendants  further  allege  that  the  portion  of  plaintiff's 
platform  which  is  west  of  the  said  passenger  station,  as  de- 
scribed in  plaintiflF's  complaint,  is  the  portion  of  the  platform 
where  passengers  alight  from  plaintiflF's  trains  at  said  station; 
that  the  portion  of  the  said  platform  east  of  said  station  build- 
ing which  plaintiflf  alleges  it  oflFered  to  allow  defendants  to 
drive  their  hacks  to  for  the  purpose  of  landing  and  receiving 
passengers  is  used  almost  entirely  for  handling  freight  and 
baggage,  and  the  ground  alongside  thereof  is  always  used  by 
baggage  and  freight  wagons;  that  if  said  Lavell  Brothers  are- 
allowed  the  exclusive  use  of  said  platform  west  of  said  station- 
house,  it  will  give  the  said  Lavell  Brothers  the  entire  control 
of  the  business  of  carrying  passengers  from  the  said  station, 
to  the  discomfort,  inconvenience,  and  detriment  of  said  pas- 
sengers, and  to  the  injury  and  destruction  of  defendants' 
passenger-carrying  business  from  said  station;  that  defend- 
ants have  not  in  any  manner  interfered  with  or  hindered  the 
plaintiflf  or  Lavell  Brothers  in  the  handling  or  transportation 
of  the  United  States  mails  over  said  railroad,  or  from  said  sta- 
tion to  the  post-office  in  the  city  of  Butte,  or  elsewhere;  but 
have  always  allowed  and  conceded  to  the  said  plaintiflf  and  to 
the  said  Lavell  Brothers  sufficient  ground  and  space  at  and 
against  said  platform  for  the  use  of  said  Lavell  Brothers'  bag- 
gage wagon,  omnibus,  two  carriages  or  hacks,  and  their 
wagons  used  in  carrying  United  States  mails,  without  any  in- 
terference or  hindrance  from  defendants,  or  either  of  them. 

The  defendants  deny  that  if  said  acts  of  defendants  com- 
plained of  be  allowed  to  continue,  the  plaintiflf  will  thereby 
suffer  irreparable  injury,  or  any  injury  whatever,  or  that  if 
defendants  continue  said  acts  complained  of,  they  will  hinder, 
prevent,  or  delay  the  plaintiflf  in  its  business.  And  the  defend- 
ants allege  that  it  is  not  for  the  convenience  of  plaintiff's 
business  that  it  has  entered  into  said  contract  with  said  Lavell 
Brothers,  as  alleged  in  said  complaint,  but  for  the  purpose  of 
giving  said  Lavell  Brothers  an  undue  advantage  over  these 
defendants  and  other  hackmen  in  the  said  passenger-carrying 
business  from  said  station,  and  to  exclude  defendants  and  other 
backmen  from  any  competition  in  said  business. 

The  foregoing  facts  are  substantially  the  allegations  of  the 
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complaint  and  answer  respectively.  No  other  pleadings  were 
filed.  Final  hearing  of  the  cause  was  had  upon  the  facts  set 
forth  i  1  the  complaint  and  answer,  and  determined  in  the  court 
below  by  an  order  setting  aside  the  temporary  injunction  and 
denying  the  relief  prayed  for  by  plaintiff,  from  which  order 
plaintiff  appealed. 

The  whole  question  involved  in  this  controversy  is  compassed 
by  the  proposition,  on  the  part  of  the  plaintiff,  "that  it  is  the 
owner  of  said  grounds,  depot  buildings,  and  platform,  and  that 
it  may  regulate  the  use  of  said  platform  as  it  desires,  provided 
the  traveling  public  is  not  inconvenienced;  that  it  may,  if  it 
desires,  engage  in  carrying  passengers  in  hacks  to  and  from  its 
trains;  that  if  it  was  so  engaged,  it  would  have  the  right  to  its 
own  property  for  such  purpose;  that  if  it  has  such  right,  it  can 
as  well  employ  Lavell  Brothers  with  hacks  to  do  such  service 
as  to  own  the  hacks;  that  if  the  plaintiff  has  the  right  to  its 
platform,  it  has  the  right  to  sell  that  right  to  Lavells  for  a 
valuable  consideration,"  and  should  be  protected  in  the  exer- 
cise and  benefits  of  these  rights. 

These  propositions  are  controverted  by  defendants,  in  so  far 
as  they  affirm  the  right  of  the  plaintiff  to  grant  exclusive  use 
of  a  portion  of  said  platform  to  one  party  to  approach  and 
occupy  the  same  to  convey  passengers  thereto,  and  receive  pas- 
sengers therefrom,  and  exclude  all  others  from  so  doing. 

No  complaint  is  made  that  any  reasonable  rule  or  regulation 
made  by  plaintiff  for  the  government  of  its  depot  platform  or 
grounds  has  been  violated,  or  that  defendants  have  committed 
any  act  which  interferes  with  the  transaction  of  plaintiff's 
business,  except  in  so  far  as  defendants  interfere  with  the  ex- 
clusive use  of  said  portion  of  plaintiff's  platform  granted  to 
Lavell  Brothers. 

In  respect  to  the  delivery  of  the  United  States  mail  matter 
at  said  platform,  and  transportation  thereof  to  the  United 
States  post-office  in  the  city  of  Butte,  it  is  admitted  that  ample 
space  for  that  purpose  is  left  to  the  use  of  the  company  and  its 
employees,  according  to  its  requirements. 

The  question  of  handling  the  United  States  mail  matter,  it 
seems,  is  incidentally  brought  into  this  controversy,  the  trans- 
fer of  this  mail  matter  for  the  plaintiff  being  principally  the 
consideration  performed  by  Lavell  Brothers  for  the  grant  of 
exclusive  use  of  the  designated  portions  of  the  railway  plat- 
form to  them,  at  which  place  Lavell  Brothers  may  ply  for 
passengers  to  patronize  their   hacks  and  carriages.     If  the 
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plaintiflF  has  the  right  to  grant  the  exclusive  use  of  its  platform 
in  the  respect  mentioned,  it  may  be  granted  for  any  other  valid 
consideration  as  well.  It  is  not  denied  that  a  railway  com- 
pany may  make  and  enforce  all  reasonable  rules  and  regula- 
tions necessary  to  govern  persons  coming  to  its  station  buildings, 
platform,  and  grounds.  It  is  highly  proper  and  beneficial  to 
all  concerned  that  this  be  done.  The  law  recognizes  this  right 
on  the  part  of  the  common  carrier,  and  the  courts  enforce  it. 
Upon  this  point  the  learned  counsel  for  appellant  cites  many 
authorities,  with  which  this  court  agrees.  But  we  conceive 
that  the  matter  under  consideration  is  a  far  different  proposi- 
tion. The  grant  of  a  special  privilege  to  Lavell  Brothers  to 
use  the  specified  portion  of  plaintiff's  platform  at  said  station, 
and  the  exclusion  of  all  others  from  approaching  thereto  to 
land  or  receive  passengers,  is  not  a  rule  or  regulation  in  the 
common  acceptation  of  those  terms  as  used  in  the  legal  author- 
ities and  applied  to  this  subject. 

We  therefore  find  in  the  numerous  and  valuable  authorities 
cited  on  that  theory  only  general  aid  in  solving  this  contro- 
versy. 

A  general  rule  or  regulation,  as  applied  to  the  government 
of  the  conduct  of  persons,  or  of  a  class  of  persons,  contemplates 
uniformity  and  not  discrimination  in  its  requirements.  This 
controversy  must  be  solved  by  a  consideration  of  the  mutual 
rights  of  the  appellant  as  a  common  carrier,  and  its  passengers. 

All  passengers  in  common  are  entitled  to  equal  opportu- 
nities and  conveniences  of  place  to  approach  and  depart  from 
plaintiff's  trains.  At  the  station  mentioned,  the  railway  com- 
pany either  commences  or  terminates  its  engagement  to  trans- 
port its  passengers  to  and  from  said  station,  as  the  case  may 
be.  The  contract  of  the  railway  company  does  not  require 
that  it  either  furnish  conveyance  to  bring  the  passenger  to  said 
platform,  or  transport  him  therefrom.  The  passenger  may 
employ  whom  he  desires  to  bring  him  there  for  the  departure  on 
plaintifi^'s  trains,  or  to  meet  and  receive  him  on  his  arrival  at 
said  station.  But  the  plaintiff  contends  that  it  may  grant  the 
exclusive  use  of  a  large  portion  of  its  platform  to  one  party,  at 
which  to  land  passengers  for  departure  on  said  trains,  or  to 
receive  passengers  from  said  trains;  and  if  the  passenger  is  will- 
ing to  contract  with  this  one  party  for  transportation  thereto 
or  therefrom,  such  passenger  may  have  the  convenience  of 
landing  or  departing  from  that  portion  of  said  platform;  other- 
wise, he  must  land  fifty  feet  away  from  said  platform,  or  go  to 
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another  portion  of  the  platform,  encumbered  with  express  and 
baggage  wagons,  and  the  handling  of  freight  and  baggage 
matter. 

Suppose  a  passenger  travels  every  day  from  this  station, 
and  returns,  he  is  entitled  to  the  same  convenience  and  facil« 
ities  for  approaching  and  leaving  this  depot  as  other  passen« 
gers. 

If  he  contracts  with  another  than  Lavell  Brothers,  or  the 
party  to  whom  the  railway  company  has  granted  the  exclusive 
use  of  said  portion  of  the  platform,  to  bring  him  there  and 
be  there  to  receive  him  on  his  return,  he  must  alight  from  his 
carriage  or  be  received  by  it  fifty  feet  away  from  said  platform, 
or  be  landed  where  the  express  and  baggage  matter  is  han- 
dled, while  the  passenger  who  employs  Lavell  Brothers  for  the 
same  purpose  may  land  at  and  depart  from  this  convenient 
portion  of  said  platform.  Or  if  a  party  desired  to  use  his  own 
carriage  to  bring  him  to  said  station  or  receive  him  on  his 
return,  it  seems  the  same  conditions  would  prevail. 

Certainly,  if  the  plaintiff  has  the  right  to  grant  the  exclu- 
sive use  of  said  platform  to  one,  and  exclude  the  public  hackmen 
therefrom,  it  would  apparently  have  the  right  to  exclude  the 
private  hackmen  therefrom.  To  the  strong  it  would  perhaps 
make  no  difference  as  a  matter  of  convenience,  just  where  they 
were  landed  at  or  received  from  said  station;  but  to  the  feeble 
and  the  helpless,  and  those  encumbered  with  their  care,  it 
would  be  a  matter  of  great  discomfiture  and  inconvenience. 

Still  other  conditions  which  directly  result  from  the  posi- 
tion demanded  by  plaintiff,  and  which  militate  against  the 
equal  rights  of  passengers,  may  be  suggested. 

Suppose  all  other  hackmen  who  desire  to  compete  with 
Lavell  Brothers  for  the  carrying  of  passengers  to  and  from  this 
depot  will  perform  the  service  for  half  the  sum  charged  by 
Lavell  Brothers, —  are  the  passengers  entitled  to  the  benefit  of 
this  competition?  Has  not  the  passenger  the  right  to  call 
these  other  hackmen  to  his  service,  and  if  he  does  call  them, 
has  he  not  a  right  to  have  such  other  hackmen  approach  the 
platform  at  the  same  place,  or  at  least  have  an  equal  and 
common  chance  to  approach  at  this  same  convenient  place 
as  his  co-passenger  who  employs  Lavell  Brothers?  If  any  of 
the  passengers  do  accept  these  better  terms,  they  must  suffer  the 
discrimination  of  being  denied  a  landing  at  that  portion  of  the 
platform  granted  exclusively  to  Lavell  Brothers,  or  when  they 
alight  from  plaintiff's  trains  they  either  go  fifty  feet  away  from 
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that  portion  of  said  platform,  or  lo  the  east  side  of  the  depot 
building,  for  transportation  with  a  hackman  at  the  lesser  rate. 

It  is  a  rule  of  universal  application  that  the  public  is  en- 
titled to  whatever  competition  may  grow  out  of  the  public  de- 
mands, on  the  one  hand,  and  the  contest  of  others  to  supply 
such  demands  and  receive  the  compensation  therefor.  Are 
not  the  conditions  here  sought  to  be  so  controlled  by  the 
plaintiff  such  as  to  stifle  the  natural  development  of  such 
competition? 

It  is  alleged  by  the  plaintiff  that  by  its  arrangement  with 
Lavell  Brothers  the  latter  engage  to  have  a  sufficient  number 
of  hacks  and  carriages  at  the  arrival  of  all  passenger  trains  to 
transport  such  passengers  to  the  city  of  Butte  from  said  station. 
But  the  plaintiff  does  not  contract  to  carry  its  passengers 
destined  to  said  station  beyond  that  point,  nor  to  see  that  such 
passengers  are  provided  with  transportation  beyond  that  point. 
The  plaintiff  simply  undertakes  to  reap  a  benefit  from  the  ne- 
cessity of  its  passengers  to  procure  on  their  own  account,  and 
from  such  party,  and  on  such  terms  as  they  may,  transporta- 
tion to  the  city.  This  benefit  is  sought  to  be  denied  by  the 
plaintiff,  from  a  grant  of  the  most  favorable  portion  of  the  plat- 
form where  plaintiff  sees  fit  to  land  its  passengers,  exclusively 
to  one  party,  to  solicit  their  patronage,  and  for  this  grant  such 
party  aids  plaintiff  in  carrying  out  its  contract  to  deliver  the 
United  States  mails  at  the  post-office  in  the  city  of  Butte. 

On  principle,  we  cannot  reconcile  these  conditions  which 
are  demanded  by  appellant  with  the  rule  that  all  who  come 
to  take  passage,  or  who  arrive  at  the  station  of  a  common  car- 
rier, are  entitled  to  equal  convenience  and  opportunity  to  ap- 
proach said  station  or  depart  therefrom.  It  seems  to  us  that 
the  direct  effect  of  appellant's  position  is  to  say  to  its  passen- 
gers, "  You  must  employ  Lavell  Brothers,  or  suffer  certain 
inconveniences  in  taking  passage  with  another." 

These  observations  are  not  to  be  confounded  with  the  ques- 
tion as  to  whether  the  railway  company  may  not  exclude  all 
hackmen  from  its  station  buildings,  or  even  from  the  plat- 
form, or  set  bounds  on  its  grounds  beyond  which  they  should 
not  come,  as  the  exigencies  of  the  situation  and  business 
might  reasonably  require,  or  to  make  and  enforce  any  other 
reasonable  rule  as  to  the  government  of  its  depot  buildings 
and  grounds.  It  is  not  a  general  question  of  that  character 
which  here  engages  the  consideration  of  the  court. 

The  constitution  of  this  state,  article  15,  section  7,  provide^ 
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that  "no  discrimination, in  charges  or  facilities  for  transporta- 
tion of  freight  or  passengers  of  the  same  class,  shall  be  made 
by  any  railroad  or  transportation  or  express  company  be- 
tween persons  or  places  within  the  state." 

The  reported  cases  involving  like  or  similar  facts  as  the  one 
at  bar  which  have  come  to  our  attention  are  few  in  number. 
The  recent  case  of  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  35, 
9  Am,  St.  Rep.  661,  is  the  nearest  in  point.  The  facts  involved 
in  that  case  are  quite  similar  to  the  case  at  bar,  although  it 
appears,  from  the  statement  of  facts  and  the  opinion,  that  while 
exclusive  grant  was  made  by  the  railroad  company  to  Porter 
and  Sons  to  come  upon  the  depot  premises  to  soHcit  passengers 
and  baggage  for  transportation,  and  all  other  hackmen  were 
forbidden  to  come  there  for  that  purpose,  still,  all  hackmen 
were  allowed  equal  privileges  to  come  to  the  station  to  deliver 
passengers  and  baggage,  and  to  receive  such  as  they  had  a 
previous  order  for. 

While  we  concur  in  the  general  principles  of  law  applicable 
to  common  carriers,  announced  by  the  majority  of  the  nearly 
evenly  divided  court  in  that  case,  we  cannot  subscribe  to  the 
conclusions  drawn  by  the  majority.  On  the  contrary,  after  a 
careful  consideration  of  that  case,  we  are  inclined  to  adopt  the 
reasoning  and  conclusion  of  the  dissenting  opinion  delivered 
by  the  three  minority  judges.  The  majority  opinion  in  that 
case  very  clearly  and  forcibly  states  the  general  principles  of 
law  governing  common  carriers  applicable  to  the  present  con- 
sideration. The  court  says:  "The  plaintiff  is  obliged  to  be  a 
common  carrier  of  passengers.  It  is  its  duty  to  furnish  rea- 
sonable facilities  and  accommodations  for  the  use  of  all  per- 
sons who  seek  for  transportation  over  its  road.  It  provided 
its  depot  for  the  use  of  persons  who  were  transported  on  its 
cars  to  or  from  the  station,  and  holds  it  for  that  use,  and  it 
has  no  right  to  exclude  from  it  persons  seeking  access  to  it 
for  the  use  for  which  it  was  intended  and  is  maintained.  It 
can  subject  the  use  to  rules  and  regulations,  but  by  statute, 
if  not  by  common  law,  the  regulations  must  be  such  as  to 
secure  reasonable  and  equal  use  of  the  premises  to  all  hav- 
ing such  right  to  use  them." 

We  do  not  find  it  consonant  with  reason,  based  upon  those 
general  propositions,  to  draw  the  conclusion  that  the  railroad 
company  may  bring  its  passengers  to  a  common  landing,  where 
the  necessity,  comfort,  or  convenience  of  their  situation  com- 
pels them  to  obtain  on  their  own  account  transportation  to 
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some  place  beyond,  and  there  introduce  thera  to  one  favored 
party,  saying,  "  If  you  engage  transportation  from  this  party, 
you  may  do  bo  here  on  the  spot,  without  delay  or  incon- 
venience, and  take  passage  from  this  platform,  without  delay 
or  inconvenience,  provided  you  will  engage  this  particular 
party,  and  pay  his  demands;  otherwise  you  must  suffer  the 
importunity  of  this  party  to  take  passage  with  him,  and  if 
you  will  not,  you  must  suffer  the  inconvenience  and  delay  of 
going  to  some  other  point  to  engage  conveyance  and  take 
passage." 

All  this  the  railroad  does,  not  for  a  benefit  to  the  passenger, 
but  for  a  benefit  to  itself,  over  and  above  what  the  passenger 
has  paid  for  transportation  over  the  railroad. 

If  the  railroad  company  set  bounds  beyond  which  all  hack- 
men  were  forbidden  to  come,  and  undertook  to  forbid  all 
solicitation  within  the  depot  or  on  the  platform  on  the  part 
of  hackmen  or  others,  for  employment,  this  would  be  an  en- 
tirely different  proposition.  The  company  does  not  undertake 
to  protect  the  passenger  from  that  annoyance  in  these  cases, 
but  invites  it,  and  farms  out  the  exclusive  privilege  and  oppor- 
tunity to  do  this. 

In  the  case  cited  supra,  the  majorit}'  of  the  court  bases  its 
conclusion  on  the  ground  that  the  hack  man  has  no  right  or 
license  to  be  in  plaintiff's  depot  without  the  express  or  tacit 
permission  of  plaintiff,  and  this  license,  if  granted,  may  be 
revoked  at  pleasure.  We  may  grant  this  premise.  The  right 
which  the  railroad  has  to  exclude  all  hackmen  from  its  depot 
buildings  and  platform  may  rest  upon  the  same  principle. 
But  has  the  railroad  company,  in  dealing  with  its  passengers, 
and  exercising  a  control  over  their  movements  and  the  con- 
ditions which  surround  them  for  the  time  being,  a  right  to 
place  one  hackrnan  in  their  midst  with  exclusive  control  over 
the  common  conveniences  and  facilities  of  the  place  at  which 
the  passenger  may  land,  or  from  which  he  may  depart,  so  that 
if  the  passenger  obtains  the  use  of  these  conveniences  and  fa- 
cilities he  must  purchase  the  privilege  from  such  hack  man  or 
suffer  discrimination?  The  use  of  these  common  conveniences 
and  facilities  belong  to  the  passengers  alike  in  the  order  in 
which  they  may  come  to  occupy  them;  whereas,  the  railroad 
company  has  granted  away  what  belonged  to  the  passengers 
in  common,  and  the  one  holding  the  grant  may  use  it  as  an 
advantage  over  the  passenger  to  compel  his  employment. 

It  is  said  in  the  opinion  cited  supra:  "  If  a  railroad  com- 
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pany  allows  a  person  to  sell  refreshments  or  newspapers  in  itg 
depot,  or  to  cultivate  flowers  on  its  station  grounds,  the  statute 
does  not  extend  the  right  to  all  persons."  Upon  this  propo- 
sition it  might  be  suggested  that  the  passenger  has  no  com- 
mon interest  or  rights  which  meet  and  intermingle  with  the 
rights  of  the  common  carrier  on  this  subject,  or  which  are 
aflected  by  such  a  grant.  The  same  reply  may  be  made,  we 
think,  with  good  reason,  to  the  proposition  as  to  a  place  to 
serve  refreshments  on  the  premises  of  the  plaintiff.  The  pas- 
senger has  no  common  rights  which  are  taken  away  or  inter- 
fered with  by  the  company  in  this  respect.  It  is  true,  the 
passenger's  necessities  may  require  that  he  have  food  at 
proper  times  on  his  journey.  But  all  passengers  have  an 
equal  right  to  provide  supplies,  under  regulations  which  apply 
to  all  alike  as  to  the  amount  of  baggage  allowed  to  each. 
Moreover,  this  question  has  no  relation  to  the  mutual  engage- 
ments existing  between  the  common  carrier  and  its  passen- 
gers. The  passenger  has  purchased,  or  proposes  to  purchase, 
from  the  common  carrier,  transportation,  and  he  must  come 
to  the  station  to  receive  such  transportation,  and  on  arriving 
at  his  destination,  he  must  depart  from  the  station.  The  right 
to  come  to  the  station  and  depart  therefrom,  under  reasonable 
regulations  which  apply  alike  to  all  passengers  without  special 
conditions,  is  incidental  to  the  main  contract,  while  the  sup- 
ply of  refreshments  or  newspapers,  or  the  cultivation  of  flowers 
at  the  station  grounds,  has,  as  we  conceive,  no  appropriate 
connection  with  the  engagements  of  the  passenger  and  the 
common  carrier.  The  case  cited  supra  is  the  only  American 
case  brought  to  our  attention  which  passes  upon  points  directly 
involved  herein.  The  subject  is  apparently  a  new  one  in  this 
country.  The  English  cases  involving  the  main  subject  of 
controversy  are  also  few  in  number. 

In  the  case  of  Marriott  v.  London  and  Southwestern  R^y  Co.f 
1  Com.  B.,  N.  S.,  499,  the  complainant,  Marriott,  alleged  that  he 
brought  passengers  to  defendant's  railway  station,  and  the  latter 
refused  him  access  to  the  station  grounds  to  deliver  his  pas- 
sengers there,  while  at  the  same  time  this  privilege  was  granted 
to  other  omnibuses,  and  upon  this  showing  an  injunction  was 
granted.  Other  English  cases  bearing  upon  the  main  subject 
here  under  consideration  have  been  examined:  Beadell  v. 
Eastern  Counties  R^y  Co.,  5  Com.  B.,  N.  S.,  509;  Painter  v.  Lord 
Brighton  and  S.  C.  R'y  Co.,  5  Com.  B.,  N.  S.,  70;  Barker  v.  Mid- 
land Wy  Co.,  18  Com.  B.  46.     The  demands  in  the  case  at 
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bar,  on  the  part  of  planfcifF,  go  beyond  those  urged  in  any  of 
the  cases  so  far  examined  by  us. 

Upon  grounds  of  sound  reason,  public  policy,  and  the  gen- 
eral principles  of  law  governing  common  carriers,  as  well  as 
the  provisions  of  our  constitution,  we  believe  the  order  of  the 
court  below  ought  to  be  aflSrmed,  and  it  is  so  ordered. 


The  case  of  Cravens  v.  Rodgers,  101  Mo.  247,  lays  down  the  rule  as  it  is 
decided  in  the  principal  case.  In  that  case,  the  owner  of  an  omnibus  trans- 
fer line  constructed  an  approach  to  the  railroad  platform  under  a  parol  un- 
derstanding and  agreement  with  the  company's  agent  to  the  effect  that  he 
should  have  the  exclusive  use  of  such  approach.  The  agreement  was  decided 
to  be  against  public  policy,  and  in  contravention  of  the  spirit  of  article  12, 
section  23,  of  the  Missouri  constitution,  which  prohibits  "  discriminations  in 
charges  or  facilities  in  transportation  ....  between  transportation  com- 
panies and  individuals,  or  in  favor  of  either."  But  in  Old  Colony  etc.  R.  R.  Co. 
V.  Trijyp,  147  Mass.  35,  9  Am.  St.  Rep.  6G1,  it  was  determined  that  a  railroad 
company  might  grant  to  a  person  the  exclusive  privilege  of  coming  upon  its 
grounds  to  solicit  patronage  of  incoming  passengers,  and  might  also  exclude 
all  others  from  the  exercise  of  such  privilege,  notwithstanding  the  provision 
in  the  general  statutes  of  that  state  that  "every  railroad  corporation  shall 
give  to  all  persons  or  companies  reasonable  and  equal  terms,  facilities,  and 
accommodations  for  the  transportation  of  themselves,  their  agents  and  ser- 
vants, and  of  any  merchandise,  or  other  property,  upon  its  railroad,  and  for 
the  use  of  its  depot  and  other  buildings  and  grounds."  Compare  Barry  y. 
Oyster  Bay  etc.  S.  S.  Co.,  67  N.  Y.  301;  23  Am.  Rep.  115. 

Railroad  Companies  —  Right  to  Exclude  Persons  from  Station  and 
Station  Grounds.  — A  railroad  company  may  exclude  innkeepers  or  hotel- 
runners  from  coming  upon  its  platform  to  solicit  custom:  Commonwealth  v. 
Power,  7  Met.  596;  41  Am.  Dec.  465;  Landrhjan  v.  State,  31  Ark.  50;  25  Am. 
Rep.  547;  and  may  remove  any  one  from  its  station-house  who  does  not  intend 
to  become  a  passenger  upon  its  train,  if  after  request  he  refuses  to  depart: 
Harris  v.  Stevens,  31  Vt.  79;  73  Am.  Dec.  337.  So  a  company  may  exclude 
competing  vehicles  from  the  habitual  and  continuous  use  of  its  track:  Citizens* 
Coach  Co.  V.  Camden  Horse  R.  R.  Co.,  33  N.  J.  Eq.  267;  36  Am.  Rep.  543; 
but  a  hackman  is  always  entitled  to  access  to  the  baggage-room,  when  he 
holds  a  baggage-check,  and  is  seeking  for  the  baggage:  Summitt  v.  State,  8 
Lea,  413;  41  Am.  Rep.  637. 
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Hbyfron  v.  Mahonet. 
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Ballot  with  Namk  of  Candidate  Misspelled,  to  bb  CouNTin)  whbtt.  — 
A  ballot  containing  the  name  "Dan  Heyfron"  should  be  counted  for 
"  Daniel  J.  Heyfron,"  where  it  is  shown  that  he  was  a  candidate  for  the 
office  for  which  such  ballot  was  cast,  and  that  he  was  the  only  person 
having  that  surname  within  the  county. 

Failure  of  Jcdges  of  Election  to  Take  Oath  not  Ground  fob  Rb- 
JECTING  Returns.  —  Where  there  have  been  a  fair  vote  and  an  honest 
connt,  the  returns  of  an  election  precinct  should  not  be  rejected  because 
the  judges  of  election  were  not  sworn. 

Changing  Place  of  Voiino  Renders  Election  Void  when.  —  Where  an 
election  is  held  at  a  place  more  than  three  miles  from  tha  place  des- 
ignated by  the  county  commissioners,  the  election  at  that  precinct  is 
void,  and  the  vote  cast  thereat  should  not  be  counted. 

Illegal  Votes  mat  be  Apportioned  when.  —  Where  a  certain  number 
of  illegal  votes  are  shown  to  have  been  cast  at  a  particular  precinct,  if 
there  be  evidence  to  justify  it,  the  court  may  apportion  the  illegal  votes, 
and  deduct  them  from  the  whole  vote  received  by  each  party  to  the  con- 
test, in  the  proportion  that  the  vote  of  each  bore  to  the  whole  vote  cast 
at  the  precinct,  although  the  entire  vote  of  the  precinct  might  have  been 
properly  excluded. 

Statement  of  Election  Contest  may  be  Amended  during  Trial  of  the 
case,  by  correcting  the  iiavnes  of  persons  and  adding  other  names,  to 
make  it  conform  to  the  proofs. 

SuBPCENA  Admissible  in  Evidence  in  ELEcrioN  Contest  when.  —  A 
subpoena  issued  to  certain  alleged  illegal  voters,  with  the  return  thereon 
showing  that  the  persons  named  therein  could  not  be  found,  is  admis- 
sible in  evidence  as  tending  to  show  a  proper  effort  on  the  part  of  the 
party  at  whose  instance  it  was  issued,  to  produce  to  the  court  the  best 
evidence. 

Election  contest.     The  opinion  states  the  case. 
■    Woody  and  Webster^  for  the  appellant. 
Word  and  Smith,  for  the  respondent. 

Blake,  C.  J.  At  the  general  election,  held  November  6, 
1888,  Daniel  J.  Heyfron  was  the  Democratic  and  Cain  B. 
Mahoney  was  the  Republican  candidate  for  the  office  of  sheriff 
of  the  county  of  Missoula.  The  official  canvass  of  the  returns 
from  all  the  precincts  showed  that  Mahoney  had  received 
1,843  votes  and  Heyfron  1,797  votes,  and  the  certificate  of 
election  was  delivered  to  the  first-named  person.  Heyfron 
then  initiated  this  contest  by  filing  with  the  county  clerk  his 
statement,  which  sets  forth  many  grounds  under  the  provisions 
of  the  statute:  Comp;  Stats.,  div.  5,  sees.  1043,  1044.  Maho- 
ney interposed  a  demurrer,  which  was  overruled,  and  there- 
upon answered,  and  Heyfron  filed  his  replication.     The  cause 
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was  tried  by  the  court  without  a  jury,  and  the  evidence  which 
was  offered  by  the  contestant  related  solely  to  the  precinct  at 
Bonner,  where  Mahoney  had  171  votes  and  Heyfron  had  51 
votes.  No  testimony  was  introduced  by  Mahoney,  and  tho 
court  made  its  findings  of  the  facts  from  the  pleadings  and 
the  evidence,  and  adjudged  that  Heyfron  was  entitled  to  the 
office.  The  motion  of  Mahoney  for  a  new  trial  was  overruled, 
and  an  appeal  was  taken  to  the  supreme  court  of  the  territory 
of  Montana.  The  transcript  does  not  contain  any  request  for 
a  finding  in  writing  by  the  parties,  and  we  will  examine  the 
errors  which  have  been  assigned. 

It  is  admitted  by  the  pleadings  that  six  ballots  were  cast  at 
the  precinct  of  Noxon  with  the  name  of  "Dan  Heyfron"  for 
the  office  of  sheriff  upon  them;  that  the  contestant  was  the 
only  person  having  this  surname  within  the  county  of  Mis- 
soula; and  that  the  board  of  canvassers  did  not  count  the  same 
for  the  respondent.  The  statute  requires  that  "  the  district 
court  shall  hear  and  determine  in  such  maimer  as  shall  carry 
into  effect  the  expressed  will  of  a  majority  of  the  legal  voters, 
as  indicated  by  their  votes  for  such  office,  not  regarding  tech- 
nicalities, or  error  in  spelling  the  name  of  any  candidate  for 
such  office":  Comp.  Stats.,  div.  5,  sec.  1044.  It  was  therefore 
properly  ordered  that  these  votes  should  be  counted  for  Daniel 
J.  Heyfron  for  said  office. 

The  court  further  finds  "  that  the  whole  vote  returned  by 
the  canvassers  from  O'Keefe  precinct,  being  twenty-eight 
votes  for  contestee,  Cain  B.  Mahoney,  and  twelve  votes  for 
contestant,  Daniel  J.  Heyfron,  be  excluded  or  thrown  out  and 
disregarded  in  making  up  the  sum  total  of  votes  cast  in  th<> 
county  for  said  office  of  sheriff."  The  statement  of  the  con- 
testant upon  this  ground  is  as  follows:  "  Because,  at  the  vot- 
ing precinct  known  as  'O'Keefe,'  the  election  was  not  held  at 
the  place  designated  by  the  county  commissioners  for  holding 
the  election,  and  because  the  judges  who  held  such  election 
were  not  sworn.  The  place  designated  by  the  county  com- 
missioners was  the  house  of  one  Blanchard,  and  the  elec- 
tion was  held  at  Evaro,  more  than  three  miles  distant  from 
the  place  designated  by  the  commissioners."  The  answer 
does  not  deny  these  averments,  but  alleges  the  reasons  for  the 
opening  of  the  polls  at  Evaro;  that  one  of  the  judges  who  had 
been  appointed,  and  had  in  his  possession  the  poll-books  and 
ballot-box,  notified  the  persons  at  Blanchard's  house  of  this 
change;  that  every  citizen  who  lived  in  the  vicinity  voted; 
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and  that  no  one  was  prevented  by  this  removal  from  voting; 
and  that  the  election  held  at  this  precinct  was  conducted 
honestly,  and  according  to  law.  The  replication  controverts 
these  reasons,  which  are  matters  regarding  the  convenience  of 
voters,  the  size  of  Blanchard's  house,  and  the  quantity  of 
whisky  therein  on  the  day  of  the  said  election,  and  "  denies 
that  all  the  voters  of  said  precinct  of  O'Keefe  had  an  oppor- 
tunity to  vote  at  said  election,"  No  evidence  upon  this  point 
appears  in  the  record,  and  we  must  be  governed  by  the  plead- 
ings, which  confess  the  specified  facts  in  this  ground.  "  Pre- 
vious to  votes  being  taken,  the  judges  ....  shall  take  and 
subscribe  the  ....  oath":  Corap.  Stats.,  div.  5,  sec.  1015.  The 
statutes  provide  for  the  holding  of  elections  "  in  the  several 
counties,  townships,  or  precincts  in  this  territory  ";  that  the 
board  of  commissioners  of  the  counties  shall  set  off  and  estab- 
lish "townships  or  precincts,  when  the  same  may  be  neces- 
sary"; that  the  clerk  of  the  board  "shall,  at  least  thirty  days 
before  any  general  election,  make  out  ....  three  written 
notices  for  each  township  or  precinct,  said  notices  to  be,  as  near 
as  circumstances  will  admit,  as  follows:  Notice  is  hereby  given 

that  ....  at  the  house  of ,  in  the  county  of ,  an 

election  will  be  held  ";  that  these  notices  shall  be  posted  in 
the  township  or  precinct,  "  one  at  the  house  where  the  elec- 
tion is  authorized  to  be  held  ";  and  that  the  form  of  entry  in 
the  poll-books,  "as  near  as  circumstances  will  admit,"  shall 
be  as  follows:  "At  an  election  held  at  the  house  of  A  B,  in 

the  township  or  precinct  of ":  Comp.  Stats.,  div.  5,  sees. 

1009,  1011,  1013,  1014,  1030. 

We  cannot  ascertain,  from  the  transcript,  the  views  of  the 
court  below  upon  the  objections  of  the  contestant  to  the  re- 
turns of  the  O'Keefe  precinct.  That  which  is  founded  upon 
the  failure  of  the  judges  to  be  sworn  cannot  be  sustained.  In 
Wells  V.  Taylor,  5  Mont.  208,  Mr.  Chief  Justice  Wade,  as  the 
organ  of  the  court,  said:  "The  question  is.  Was  there  a  fair 
vote  and  an  honest  count?  If  there  was,  the  election  is  valid, 
though  the  officers  conducting  the  same  were  not  duly  sworn 
or  chosen,  or  did  not  possess  the  qualifications  requisite  for 
the  oSice."     And  see  the  cases  there  cited. 

What,  then,  was  the  legal  effect  of  the  removal  of  the  poll- 
ing-place more  than  three  miles  from  the  house  of  Blanchard 
to  Evaro?  Mr.  McCrary,  in  his  work  on  elections,  writes:  "It 
must  be  conceded  by  all  that  time  and  place  are  of  the  sub- 
stance of  every  election,  while  many  provisions  which  apper- 
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tain  to  the  manner  of  conducting  an  election  may  be  directory 
only":  Sec.  141,3d  ed.  The  same  opinion  is  expressed  by 
Mr.  Paine  in  his  treatise  on  elections.  "  The  requirement 
that  the  election  shall  be  held  at  the  place  designated  by  law 
is  not  directory;  it  is  mandatory,  and  must  be  obeyed":  Sec. 
327.  In  Knowles  v.  Yates^  31  Cal.  92,  the  court  says:  "  Sulli- 
van's house,  which  was  three  miles  from  the  warehouse,  was 
the  place  designated  by  the  board  of  supervisors,  and  the  fact 
that  a  copy  of  the  proclamation  was  posted  upon  the  ware- 
house is  not  sufficient  to  overcome  the  direct  and  positive  evi- 
dence that  Sullivan's  house  was  the  place  designated.  The 
conduct  of  the  persons  acting  as  officers  of  the  election,  in 
opening  the  polls  and  holding  the  election  at  a  distance  of 
three  miles  from  the  place  appointed  by  the  proper  authority, 
was  without  any  just  excuse,  and  unauthorized,  and  in  that 
respect  was,  in  the  sense  of  the  statute,  malconduct."  In 
Melvin's  Case,  68  Pa.  St.  338,  Mr.  Chief  Justice  Thompson 
Bays:  "A  fixed  place,  it  seems  to  me,  is  as  absolutely  a  requi- 
eite,  according  to  the  election  laws,  as  is  the  time  of  voting. 
The  holding  of  elections  at  the  places  fixed  by  law  is  not 
directory;  it  is  mandatory,  and  cannot  be  omitted  without 
error.  I  will  not  say  that  in  case  of  the  destruction  of  a 
designated  building  on  the  eve  of  an  election,  the  election 
might  not  be  held  on  the  same  or  contiguous  ground  as  a  mat- 
ter of  necessity, —  necessitas  non  hahet  legem.  But  then  the 
necessity  must  be  absolute,  discarding  all  mere  ideas  of  con- 
venience  To  move  the   place  of  election  three   miles 

from  that  designated  by  law,  or  from  a  village  and  across  a 
considerable  stream  a  half  a  mile  or  more  distant  from  the 
village  where  it  ought  to  have  been  held,  or  from  a  designated 
Bchool-house  to  a  vacant  house  more  than  a  half  a  mile  distant 
therefrom,  without  authority  or  any  absolutely  controlling  cir- 
cumstances, must  render  the  election  therein  void,  and  if  the 
votes  taken  be  counted,  constitute  an  undue  election."  See  also 
McCrary  on  Elections,  3d  ed.,  sees.  123,  124;  Paine  on  Elec- 
tions, sees.  327-330.  The  circumstances  which  do  not  affect 
the  result  when  the  place  designated  for  the  holding  of  the 
election  has  been  changed  are  shown  in  Preston  v.  Culbertson, 
58  Cal.  209,  wherein  the  court  holds:  "The  polls  were  opened 
a  short  distance  from  arid  in  plain  view  of  the  place  ap- 
pointed, the  owner  of  the  house  selected  having  objected  to 
the  election  proceeding  at  his  house;  and  it  does  not  appear 
that  any  voter  was  misled  or  deprived  of  his  vote  by  reason  of 
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the  change":  Dale  v.  Irwin,  78  111.  180.  There  was  no  error 
in  the  action  of  the  court  respecting  the  returns  from  this 
precinct. 

The  third  and  last  finding  is  as  follows:  "That  at  the  pre- 
cinct at  Bonner  sixty-six  illegal  votes  were  cast  for  said  office 
of  sheriff,  and  which  said  number  of  votes  are  to  be  deducted 
from  the  whole  vote  of  said  precinct  for  said  office;  that  said 
sixty-six  illegal  votes  be  apportioned  to  and  deducted  from 
the  whole  vote  received  by  contestant,  Daniel  J.  Heyfron,  and 
contestee,  Cain  B.  Mahoney,  at  said  precinct  of  Bonner,  in  the 
same  proportion  that  the  vote  of  each  of  said  parties  bears  to 
the  whole  vote  cast  at  said  precinct,  to  wit,  fifteen  votes  from 
the  vote  of  contestant,  Daniel  J.  Heyfron,  and  fifty-one  votes 
from  the  vote  of  contestee,  Cain  B.  Mahoney,  leaving  one  hun- 
dred and  twenty  votes  cast  for  Cain  B.  Mahoney  at  said  pre- 
cinct, and  thirty-six  votes  cast  for  contestant,  Daniel  J. 
Heyfron,  at  s'aid  precinct."  It  is  the  contention  of  the  appel- 
lant that  tliere  is  no  testimony  to  prove  that  sixty-six  or  any 
other  number  of  illegal  votes  were  cast  at  this  precinct  for 
him  for  the  office  of  sherifi",  or  for  the  office  of  sheriff.  The 
statement  of  contest  alleges  that  120  "men  who  were  not 
legal  voters  of  the  county  of  Missoula  voted  for  said  Cain  B. 
Mahoney  for  sheriff."  After  giving  a  list  of  the  names,  the 
eleventh  ground  concludes:  "Not  one  of  the  said  men  had 
been  in  the  county  of  Missoula  thirty  days  preceding  said 
election,  not  one  of  them  had  been  in  the  territory  of  Montana 
Bix  months  preceding  said  election,  and  every  one  of  them 
voted  for  Cain  B,  Mahoney  at  said  election,  and  were  counted 
for  him  by  said  board  of  canvassers."  Another  ground  in  the 
statement  concerning  some  of  the  persons  who  voted  for  Ma- 
honey for  said  office  is  stated  thus:  "  No  one  of  whom  had 
legally  declared  his  intention  to  become  a  citizen  of  the 
United  States  prior  to  said  election;  no  one  of  said  persons 
went  to  the  office  of  the  clerk  of  the  district  court  to  make 
said  declaration;  but  the  deputy  of  said  clerk  left  his  office, 
and  took  the  declaration  of  each  one  of  said  persons  in  the 
county,  at  a  distance  from  his  office,  and  that  was  the  only 
declaration  of  such  intention  any  one  of  them  made."  The 
finding  of  the  court  is  general;  the  illegal  voters  are  not 
named  or  otherwise  identified,  and  the  nature  of  the  disquali- 
fication is  not  pointed  out.  There  is  no  proof,  outside  of  the 
official  returns,  that  any  ballots  were  cast  for  Mahoney  or 
Heyfron.     While  we  do  not  deem  the  evidence  clear  or  satis- 
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factory,  there  is  testimony  which  tends  to  prove  that  laborers 
upon  a  railroad  in  the  vicinity  of  the  precinct  at  Bonner  voted 
at  this  time,  and  that  they  had  not  resided  in  the  county  of 
Missoula  thirty  days  before  that  election.  The  rule  is  settled 
by  this  court  that  the  finding  is  like  the  verdict  of  a  jury, 
and,  under  the  circumstances  appearing  in  the  record,  cannot 
be  disturbed.  We  refrain,  therefore,  from  an  examination  of 
the  other  ground,  affecting  the  illegality  of  voters  of  foreign 
birth. 

The  appellant  relies  upon  McDanieWs  Case,  Brightly's  Lead- 
ing Cases  on  Elections,  249,  where  it  is  said:  "  But  if  the  in- 
dividual do  not  know  for  whom  he  voted,  and  the  fact  cannot 
be  established  by  otlier  evidence,  then  the  complaint  must 
fail  for  want  of  proof,  like  any  other  cause  which  is  lost  for 
want  of  sufficient  evidence  to  sustain  it."  Tliis  case,  however, 
related  to  the  illegality  of  only  one  voter,  whose  ballot  would 
decide  the  contest,  and  the  opinion  states  correctly  the  law 
which  is  applicable  to  the  facts  of  that  controversy,  but  has 
no  bearing  upon  the  question  before  us.  Mr.  McCrary  says,  in 
his  work  on  elections:  "  But  it  does  not  follow  that  such  il- 
legal votes  must  necessarily  be  counted  in  making  up  the  true 
result,  because  it  cannot  be  ascertained  for  whom  they  were 
cast.  In  purging  the  polls  of  illegal  votes,  the  general  rule 
is,  that  unless  it  be  shown  for  which  candidate  they  were 
cast,  they  are  to  be  deducted  from  the  whole  vote  of  the  elec- 
tion division,  and  not  from  the  candidate  having  the  largest 
number.  Of  course,  in  the  application  of  this  rule,  such  il- 
legal votes  would  be  deducted  proportionately  from  both  can- 
didates, according  to  the  entire  vote  returned  for  each ": 
McCrary  on  Elections,  3d  ed.,  sec.  460.  He  continues:  "Let 
it  be  understood  that  we  are  here  referring  to  a  case  where  it 
is  found  to  be  impossible,  by  the  use  of  due  diligence,  to  show 
for  whom  the  illegal  votes  were  cast":  Sec.  462.  Mr.  Paine, in 
treating  this  subject,  writes:  "  Where  illegal  votes  have  been 
cast,  the  true  rule  is  to  purge  the  poll  by  first  proving  for 
whom  they  were  cast,  and  thus  ascertain  the  real  vote;  but  if 
this  cannot  be  done,  then  to  exclude  the  poll  altogether.  This 
is  safer  than  the  rule  which  arbitrarily  apportions  the  fraud 
among  the  parties":  Paine  on  Elections,  sec.  513.  Under  the 
authori-ties,  it  was  proper  for  the  court  to  exclude  the  entire 
vote  of  the  precinct  of  Bonner,  or  apply  the  rule  of  apportion- 
ment to  the  facts.  In  either  event,  the  same  judgment  would 
be  entered  against  the  appellant.     While  it  may  be  the  safer 
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rule  to  reject  the  whole  vote  of  a  precinct  which  is  tainted  by 
fraud  or  illegality,  we  cannot  conclude  that  the  court  erred  ia 
pursuing  a  different  mode  to  arrive  at  a  like  end.  The  result 
of  the  findings  was  to  give  Mahoney  1,776  votes,  and  Heyfron 
1,788  votes,  and  the  contestant  was  declared  elected  to  the 
office  in  dispute. 

During  the  trial,  Heyfron  obtained  leave  to  amend  his 
Btateraent  of  contest  to  conform  to  the  proof  by  changing  the 
following  names,  which  are  specified  in  the  aforesaid  eleventh 
ground,  to  wit:  "  William  McCarthy  to  read  William  Mc- 
Garry,  W.  Bugg  to  read  N.  Berg,  Louis  Gunther  to  read  Louis 
Guenter,  Wade  Beck  to  read  Wade  Beach,"  etc.  Eight  names 
were  also  added  to  the  list  therein.  The  appellant  insists  that 
the  court  erred  in  allowing  these  amendments  to  be  made. 
Mr.  McCrary  says:  "It  m^y  be  stated,  as  a  general  rule  rec- 
ognized by  all  the  courts  of  this  country,  that  statutes  pro- 
viding for  contesting  elections  are  to  be  liberally  construed, 
to  the  end  that  the  will  of  the  people  in  the  choice  of  public 
officers  may  not  be  defeated  by  any  merely  formal  or  techni- 
cal objections.  Immaterial  defects  in  pleadings  shall  bo 
disregarded;  necessary  and  proper  amendments  should  be 
allowed  as  promptly  as  possible":  McCrary  on  Elections, 
3d  ed.,  sec.  396.  "  In  most  of  the  states  of  the  Union  there 
are  statutes  to  regulate  pleadings,  under  which  courts  are  au- 
thorized to  allow  amendments  where  petitions  or  other  plead- 
ings are  found  to  be  defective,  and  under  most  of  these  statutes 
a  petition  in  a  contested  election  case  may  be  amended.  In 
the  absence  of  any  statute  of  this  character,  the  court  trying 
a  case  of  contested  election  may,  under  its  general  common- 
law  power,  permit  such  a  petition  to  be  amended;  and  an 
amendment  ought  to  be  allowed  whenever  the  court,  in  the 
exercise  of  a  sound  discretion,  shall  be  of  opinion  that  the 
ends  of  justice  will  be  thereby  promoted":  McCrary  on  Elec- 
tions, sec.  406.  This  author  continues  further:  "  If,  therefore, 
an  amendment  of  a  petition  would  necessarily  result  in  a  con- 
tinuance, or  in  considerable  delay,  it  ought  not  to  be  per- 
mitted; because  it  is  better  that  he  whose  fault  it  is  that  the 
original  petition  is  insufficient  should  suffer,  than  that  an  in- 
nocent party  should  be  deprived  of  his  right  to  a  speedy  trial. 
In  such  a  case,  the  furtherance  of  justice  requires  that  leave 
to  amend  should  be  refused  ":  McCrary  on  Elections,  sec.  407. 
In  Election  Cases,  65  Pa.  St.  34,  the  court  says:  "And  in 
point  of  reason,  why  should   the  court  not  have  power   to 
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amend  in  a  contested  election  case?  It  is  a  judicial  remedy, 
and  concerns  important  rights It  would  be  an  intoler- 
able technicality  if  the  petitioners  were  required  to  set  forth 
in  their  complaint,  within  ten  days  after  the  election,  every 
illegal  vote,  every  illegal  act  of  the  election  boards,  and  every 
instance  of  fraud.  Such  a  nicety  would  prevent  investigation, 
and  defeat  the  remedy  itself":  See  Paine  on  Elections,  sees. 
827,  840,  and  cases  cited.  We  have  upheld  in  a  liberal  spirit 
the  action  of  courts  in  permitting  amendment  to  pleadings, 
and  executing  the  provisions  of  the  Code  of  Civil  Procedure. 
Under  the  authorities,  this  principle  embraces  election  con- 
tests. The  effect  of  the  first  amendment  was  to  correct  the 
spelling  of  the  names  of  persons,  who  could  have  been  distin- 
guished by  the  court  without  this  change.  The  addition  of 
the  other  parties  was  not  sufficient  to  control  the  judgment. 
The  appellant  did  not  allege  that  he  was  surprised  by  this 
ruling,  or  ask  for  a  continuance,  and  we  do  not  think  the 
court  abused  its  discretion  in  this  matter. 

The  court  received  in  evidence  a  subpoena  issued  out  of  the 
office  of  the  clerk  of  the  court  below  in  December,  1888,  with 
the  return  of  the  coroner  thereon,  showing  that  he  was  unable 
to  find  118  persons  therein  named.  They  comprise  the  names 
of  the  voters  in  the  precinct  of  Bonner,  against  whom  the  con- 
testant preferred  the  charge  of  illegality.  The  subpoena  and 
return  are  prima  facie  evidence  of  some  matters  which  are 
connected  with  the  case.  They  tended  to  prove  that  the  con- 
testant made  a  proper  effort  to  secure  the  attendance  of  these 
witnesses,  and  explained  his  failure  to  produce  them  upon  the 
trial,  and  enabled  the  court  to  understand  the  cause  of  the 
omission  to  bring  before  it  the  best  evidence.  Considered  from 
any  stand-point,  we  cannot  see  how  their  introduction  preju- 
diced the  appellant. 

The  judgment  is  affirmed,  with  costs. 


In  Lloyd  v.  Sullivan,  9  Mont.  577,  the  following  points  were  decided:  1. 
The  supreme  court  has  jurisdiction  of  an  appeal  from  an  order  of  the  district 
court  refusing  a  motion  for  a  new  trial  in  an  election  contest.  2.  ^llega* 
tions  in  a  statement  of  contest  in  an  election  case  that  the  county  clerk, 
disregarding  his  duty,  issued  a  certificate  of  election  to  the  respondent, 
claiming,  in  support  of  such  illegal  action,  to  have  knowledge  of  the  return 
of  a  large  number  of  vote<  for  respondent  from  a  particular  precinct,  which 
return  had  not  been  included  in  the  abstract  of  votes,  and  which  votes,  had 
they  been  so  returned,  would  have  given  respondent  the  highest  number  of 
votes  for  the  office,  aud  that  there  were  no  legal  returns  from  that  precinct, 
denied  by  the  respondent  in  his  answer,  raise  issues  which  involve  the  que** 
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tion  of  the  validity  of  the  returns  from  said  precinct.  3.  Election  retama 
of  a  precinct  are  fraudulent,  and  do  not  truly  state  the  vote  which  each 
candidate  for  office  received,  where  it  is  shown  that  the  election  at  such 
precinct  was  conducted  by  three  judges  instead  of  by  five,  as  required  by 
law;  that  the  clerks  selected  to  serve  performed  no  clerical  duties,  but 
signed  the  returns  on  the  second  or  third  day  after  the  election;  that  the 
canvass  of  the  votes  was  conducted  privately,  and  not  in  public,  as  required 
by  law,  several  persons  being  ejected,  and  others,  who  sought  admittance, 
having  found  the  doors  locked;  that  the  certificate  of  the  returns  was  certi- 
fied by  the  judges  and  attested  by  the  clerks,  instead  of  being  certified  by 
the  clerks  and  attested  by  the  judges;  that  the  poll-book  showed  that  after 
the  judges  and  clerks  had  voted,  the  entire  remainder  of  1(59  electors  cast 
their  ballots  in  alphabetical  order,  and  that  every  elector  voted  for  a  candi- 
date for  every  office,  and  for  or  against  the  constitution,  while  the  evidence 
showed  that  all  the  electors  did  not  vote  for  or  against  the  constitution,  that 
one  elector  did  nob  vote,  though  his  name  was  on  the  poll-book  as  having 
voted,  that  some  electors  did  not  vote  for  certain  candidates,  and  some  votes 
were  returned  for  candidates  other  than  those  for  whom  they  were  cast, 
that  ballots  were  stamped  by  the  judges  after  the  polls  were  closed,  and 
that  the  voters  did  not  go  to  the  polls  in  alphabetical  order.  4.  Subpoenas, 
with  their  returns  duly  verified,  showing  the  names  of  voters  at  a  particular 
precinct  who  could  not  be  found,  are  admissible  in  evidence  in  an  election 
contest  to  establish  diligence  on  the  part  of  the  contestant  in  seeking  to  pro- 
cure the  best  evidence  (affirming  the  principal  case).  5.  Where  fraud  at 
a  particular  precinct  is  shown  in  an  election  contest,  both  by  direct  and  cir- 
cumstantial evidence,  the  entire  vote  of  the  precinct  must  be  rejected.  In 
such  a  case,  the  legal  votes  cast  are  not  invalidated  by  the  fraud,  but  the 
person  claiming  the  benefit  of  such  votes  must  prove  them. 

Elections  —  Names  Misspelled  upon  Ballots. — In  ascertaining  for 
whom  a  disputed  ballot  was  cast,  if  the  voter's  intention  is  found,  such  in- 
tention should  not  be  defeated  by  the  fact  that  the  name  of  the  candidate  is 
misspelled,  the  wrong  initials  employed,  or  some  other  or  slightly  difi"erent 
name  of  like  or  similar  pronunciation  was  written  instead  of  that  of  the 
candidate  intended  to  be  voted  for:  Brown  v.  McCoUum,  76  Iowa,  479;  14 
Am.  St.  Rep.  228;  Oumm  V.  Hu/>bard,  97  Mo.  311;  10  Am.  St.  Rep.  312, 
and  extended  note;  Kj-eiiz  v,  Behrensvieyet;  125  111.  141;  8  Am.  St.  Rep.  349; 
Wimmer  v.  Baton,  72  Iowa,  374;  2  Am.  St.  Rep.  250;  Attomey-Oenei-cU  v.  Col- 
bwfi,  62  N.  H.  70. 

Elections  —  Irregularttibs  not  Vitiating.  —  As  to  what  irregularities 
may  be  committed  by  those  who  conduct  an  election  and  still  not  render  the 
election  invalid,  see  De  Berry  v.  Nicholson,  102  N.  C.  465;  11  Am.  St.  Rep. 
767,  and  cases  cited  in  note  theretow 
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Chattel  MoBTGAOB  of  Crops  —  Record  as  Notice  after  Harvestino. 
—  The  mortgagor  in  a  recorded  mortgage  of  a  growing  crop,  if  left  in 
possession  after  it  is  harvested,  possesses  a  beneficial  interest  in  the  prop- 
erty until  foreclosure,  and  may  pass  a  good  title  to  one  who  purchases 
in  good  faith  in  open  market  without  actual  notice  of  the  mortgage. 

Chattel  Mortoaoe  —  Record  as  Notice.  —  A  recorded  chattel  mortgage 
of  growing  grain  is  not  notice  of  a  mortgage  on  the  same  grain  in  a  crib 
or  bin,  where  it  has  been  lawfully  placed  by  the  mortgagee,  or  by  the 
mortgagor  with  his  consent,  so  as  to  aflfect  the  title  of  an  innocent  pur- 
chaser, who  has  bought  it  of  the  mortgagor  in  open  market  without 
actual  notice  of  the  mortgage. 

Sawyer  and  Snell,  for  the  plaintiff  ih  error. 

C  E.  Magoon  and  C.  0.  Whedon^  for  the  defendants  in 
error. 

Maxwell,  J.  This  is  an  action  by  the  plaintiff  against  the 
/Rjfendants,  to  recover  for  certain  growing  corn  mortgaged  by 
one  Ashton  to  him,  and  a  portion  of  which  was  gathered  and 
gold  to  the  defendants.  On  the  trial,  the  plaintiff  recovered 
for  the  amount  due  Ashton  upon  the  corn  so  sold.  The  plain- 
tiff contends  that  he  is  entitled  to  recover  for  all  the  corn  sold 
by  Ashton  to  the  defendants,  although  they  had  already  paid 
Ashton  therefor. 

The  facts  are  substantially  as  follows:  One  Ashton  gave 
two  chattel  mortgages  to  the  plaintiff  in  error,  to  secure  pay- 
ment of  three  of  his  promissory  notes,  —  one  in  the  sum  of 
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$61.30,  another  in  the  sum  of  $225,  and  the  third  in  the  sum 
of  $44.50,  —  which  chattel  mortgages  covered  the  crop  of  corK 
which  was  growing  upon  the  lands  owned  by  the  plaintiflF, 
viz.,  the  west  half  of  section  30,  township  11,  range  5,  in  Lan- 
caster County.  These  chattel  mortgages  were  duly  filed  for 
record  in  the  office  of  the  county  clerk  on  the  third  day  of 
July,  1885,  and  the  seventh  day  of  September,  1885,  respect- 
ively. During  the  months  of  November  and  December,  in 
the  year  1885,  the  said  Ashton  gathered  and  sold,  without  the 
knowledge  or  consent  of  Mr.  Gillilan,  a  portion  of  the  matured 
crop  of  this  corn  to  the  defendants,  Kendall  and  Smith,  who 
purchased  the  same  in  open  market  at  their  elevator  in  Mal- 
colm, through  their  agent,  John  Carpenter.  Kendall  and 
Smith  are  grain  buyers  at  Malcolm,  and  it  was  admitted  at 
the  trial  that  they  had  no  knowledge  of  Mr.  Gillilan's  lien 
upon  the  corn  so  purchased  by  them,  except  such  constructive 
notice  as  the  filing  of  the  chattel  mortgage  gave  them. 

The  plaintiff  introduced  the  notes  in  question,  and  the  chat- 
tel mortgages  securing  the  same,  with  proof  that  they  were 
duly  filed,  and  also  testimony  tending  to  show  that  the  de- 
fendants had  purchased  from  Ashton  about  985  bushels  of 
corn,  and  that  such  corn  was  worth,  in  the  market  at  Mal- 
colm, at  the  time  stated,  from  nineteen  to  twenty-one  cents 
per  bushel.  There  is  no  testimony  tending  to  show  the  entire 
quantity  of  corn  produced  by  Ashton  on  the  land  of  the  plain- 
tiff in  section  30,  nor  what  portion  of  the  crop,  if  any,  Ashton 
was  to  deliver  to  the  plaintiff  for  rent.  For  aught  that  ap- 
pears, the  amount  of  corn  still  remaining  on  the  farm  is  suffi- 
cient to  satisfy  the  mortgages  in  question. 

The  court  instructed  the  jury  as  follows:  "A  party  taking  a 
chattel  mortgage  upon  growing  corn,  in  order  to  preserve  his 
lien  as  against  innocent  purchasers,  is  bound  to  see  that  when 
the  corn  is  gathered  such  notice  is  given  to  the  public  of  his 
lien,  by  keeping  the  same  separate  and  unmixed  with  other 
corn,  as  will  prevent  innocent  parties  from  purchasing  such 
corn.  And  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff,  after  the  execution  of  the  mortgages  offered 
in  evidence  by  him,  did  nothing  more  than  to  file  his  mort- 
gages in  the  office  of  the  county  clerk,  and  allowed  the  corn 
to  become  mixed  with  other  corn,  and  if  the  jury  further  be- 
lieve, from  the  evidence,  that  the  defendants,  without  actual 
notice  of  the  existence  of  these  mortgages,  purchased  the  corn, 
or  some  portion  of  it,  at  their  elevator  in  the  town  of  Malcolm, 
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in  open  market,  then  the  plaintiff  cannot  recover,  and  your 
verdict  will  be  for  the  defendants." 

To  this  instruction  the  plaintiff  excepted,  and  now  assigns 
.  the  same  for  error. 

At  law,  a  chattel  mortgage  passes  the  legal  title  in  the  prop- 
erty mortgaged  to  the  mortgagee,  although  the  mortgagor  re- 
tains an  interest  in  the  property  and  may  redeem  the  same 
at  any  time  before  a  sale  under  a  foreclosure  of  the  mortgage. 
In  other  words,  a  chattel  mortgage  is  a  security  in  which  the 
legal  title  to  the  property  mortgaged  passes  to  the  mortgagee, 
but  in  which  the  mortgagor  retains  a  beneficial  interest.  Ne- 
cessarily, additional  labor  must  be  expended  on  a  growing 
crop  to  harvest  and  care  for  the  same.  If  the  mortgagee  in- 
trust this  labor  to  the  mortgagor,  he  to  that  extent  makes 
him  his  employee.  If  the  entire  property  in  the  grain  had 
passed  to  the  mortgagee  on  the  execution  of  the  mortgage, 
then  it  would  be  the  business  of  the  mortgagee  to  gather  and 
care  for  the  crop,  and  if  he  failed  to  do  so,  it  would  go  to  waste. 
Where,  therefore,  the  mortgagor  remains  in  possession,  and  is 
permitted  to  gather  the  crop,  it  will  be  presumed  that  it  was 
with  the  consent  of  the  mortgagee.  Now,  suppose  that  the 
security  is  considerably  more  than  sufficient  to  pay  the  debt 
secured,  and  is  the  principal  means  possessed  by  the  mortga- 
gor for  paying  ordinary  debts,  and  the  means,  also,  of  feeding 
his  stock,  and  that  such  mortgagor  is  feeding  his  stock  from 
such  grain,  and  selling  portions  of  the  same  to  meet  his  neces- 
sary expenses,  and  these  facts  are  known  to  the  mortgagee,  or 
he  has  knowledge  of  facts  sufficient  to  put  him  upon  inquiry, 
he  certainly  cannot  follow  the  grain,  and  compel  the  party 
who  has  purchased  and  paid  for  the  same  in  open  market,  to 
again  pay  him  for  such  grain;  nor  could  he  claim  a  lien  upon 
the  stock  for  the  grain  used  to  feed  it.  If  the  mortgagor  was 
a  farmer,  and  the  grain  mortgaged  included  all  that  he  pos- 
sessed, and  it  was  the  intention  of  the  parties  that  he  should 
continue  in  the  use  of  the  grain  for  feed  or  other  necessary  pur- 
poses about  the  farm,  as  before  the  execution  of  the  mortgage, 
it  would  not  be  a  breach  of  the  condition  to  carry  out  such  in- 
tention, and  the  consent  of  the  mortgagee  may  be  implied; 
and  so  that  the  security  shall  remain  sufiicient,  the  mortgagee 
would  have  no  cause  of  complaint.  A  mortgage  of  growing 
crops  does  not  necessarily  imply  a  mortgage  of  the  same  grain 
gathered  and  placed  in  a  granary  or  crib,  at  least  so  far  as 
constructive  notice  to  be  derived  from  the  filing  of  a  mortgage 
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is  concerned.  The  lien,  as  between  the  parties,  continues,  no 
doubt;  but  our  statutes  do  not  favor  secret  liens,  and  this  court 
has  so  declared  in  a  number  of  cases:  Edminster  v.  Higgina^  6 
Neb.  265;  Rhea  v.  Reynolds,  12  Neb.  133.  A  mortgage,  there- 
fore, of  growing  grain  is  not  notice  of  a  mortgage  on  grain  in 
a  crib  or  bin,  when  it  has  been  lawfully  placed  there  by  the 
mortgagee,  or  by  the  mortgagor  with  his  consent.  If  wrong- 
fully or  unlawfully  removed,  the  rule  probably  would  be  dif- 
ferent. 

At  common  law,  the  purchaser  of  goods  in  market  overt,  if 
he  acted  in  good  faith,  ordinarily  was  protected.  Blackstone, 
volume  2,  page  449,  says:  "  But  property  may  also,  in  some 
cases,  be  transferred  by  sale,  though  the  vendor  hath  none  at 
all  in  the  goods;  for  it  is  expedient  that  the  buyer,  by  taking 
proper  precautions,  may  at  all  events  be  secure  of  his  pur- 
chase; otherwise,  all  commerce  between  man  and  man  must 
soon  be  at  an  end.  And  therefore  the  general  rule  of  the  law 
is,  that  all  sales  and  contracts  of  anything  vendible,  in  fairs 
or  markets  overt  (that  is,  open),  shall  not  only  be  good  be- 
tween the  parties,  but  also  be  binding  on  all  those  that  have 
any  right  or  property  therein.  And  for  this  purpose,  the  Mir- 
ror informs  us,  were  tolls  established  in  markets,  viz.,  to  testify 
the  making  of  contracts;  for  every  private  contract  was  dis- 
countenanced by  law,  insomuch  that  our  Saxon  ancestors 
prohibited  the  sale  of  anything  above  the  value  of  twenty 
pence,  unless  in  open  market,  and  directed  every  bargain  and 
sale  to  be  contracted  in  the  presence  of  credible  witnesses." 

It  is  not  the  policy  of  the  law  to  extend  the  doctrine  of  con- 
structive notice  to  cases  where  the  change  in  an  article  mort- 
gaged, made  with  the  consent  of  the  mortgagee,  will  fail  to  put 
a  purchaser  upon  inquiry  as  to  a  claim  held  by  him  on  the 
property.  Thus  a  mortgage  of  clay  in  the  bank  would  not  be 
notice  to  a  purchaser  of  brick  manufactured  from  such  clay; 
nor  of  wool  growing  upon  sheep,  of  a  lien  upon  the  cloth  manu- 
factured therefrom.  If  the  cases  supposed  differ  from  that 
under  consideration,  it  is  only  in  degree.  In  the  case  at  bar, 
a  large  amount  of  additional  labor  was  required  to  husk  and 
gather  the  corn  and  prepare  it  for  market. 

If  the  mortgage  lien  continues  as  notice  to  third  parties  after 
such  change  in  the  condition  of  the  crop,  why  may  not  the 
mortgagee  follow  the  grain  to  Chicago,  New  York,  or  in  case 
of  its  shipment  to  England  or  France,  to  the  ports  of  either 
country?     No  one  will  contend  for  such  a  rule;  yet  if  the  first 
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purchaser  is  chargeable  with  notice  of  a  secret  lien,  why  is  not 
the  second,  third,  or  more  remote  purchaser?  The  more  salu- 
tary rule,  no  doubt,  is  to  require  the  mortgagee  to  look  after 
his  security,  and  if  a  change  is  made  in  its  character,  to  see 
that  his  mortgage  still  imparts  notice  of  his  lien  on  the  prop- 
erty, to  third  parties.  If  the  owner  of  goods  stand  by  and 
knowingly  permit  them  to  be  sold  as  the  property  of  another, 
he  will  be  estopped  from  afterward  asserting  title  thereto;  and 
this  rule  would  seem  applicable  to  mortgages  of  personal  prop- 
erty. 

There  is  another  reason  why  the  plaintiff  cannot  recover  in 
this  case.  There  is  no  proof  whatever  that  the  mortgaged 
property  in  his  possession  is  not  ample  to  secure  his  claim, 
and  on  the  evidence  before  us  he  is  entitled  to  recover  nothing; 
but  no  objection  is  made  on  that  ground. 

The  grain  in  question  was  purchased  in  the  open  market. 
The  mortgagor  held  an  interest  in  the  grain  itself,  and  there 
being  no  sulHcient  constructive  notice  to  third  parties,  could 
pass  a  good  title  by  the  sale.  The  defendants,  therefore,  were 
not  liable,  and  the  instruction  is  not  erroneous.  The  judgment 
of  the  district  court  must  be  affirmed. 

LiBN  UNDER  Chattel  Mortqagb  on  Growing  Crops,  whether  Contin- 
ues AFFER  Severance  from  the  Land.  —  A  chattel  mortgage  duly  recorded 
upon  a  growing  crop  continues  to  be  a  lien  thereon  while  in  the  possession 
of  the  mortgagor,  but  after  severance  and  removal  from  the  land,  is  generally 
held  to  continue  aa  against  purchasers  from  or  attaching  creditors  of  the 
mortgagor.  This  lien  in  favor  of  the  mortgagee  as  against  attaching  credi- 
tors of  the  mortgagor  is  decided  to  exist  in  Kimhall  v.  Sattley,  55  Vt.  285; 
45  Am.  Rep.  614;  Bank  v.  Crm-y,  1  Barb.  542;  Rider  v.  Edgar,  54  Cal.  127; 
Hackleman  v.  Ooodman,  75  Ind.  202.  As  to  the  existence  of  the  lien  as 
against  a  purchaser  from  the  mortgagor,  it  is  decided  in  Duke  v.  Sirickland, 
43  Ind.  494,  where  growing  wheat  was  mortgaged,  and  the  mortgage  duly 
recorded,  after  which  the  mortgagor,  without  the  consent  or  knowledge  of 
the  mortgagee,  harvested,  thrashed,  removed,  and  sold  the  wheat,  the  pur- 
chaser converting  it  to  his  own  use  by  mixing  it  with  other  wheat,  that  the 
title  to  the  wheat  was  vested  in  the  mortgagee,  that  the  recording  of  the 
mortgage  was  coostructive  notice  to  the  purchaser,  and  that  the  mortgagee 
could  recover  its  value  of  the  lattjr,  though  he  bought  it  in  the  usual  course 
of  trade,  and  without  actual  notice.  So  in  Muse  v.  Lehman,  30  Kan.  514, 
under  a  recorded  chattel  mortgage  of  growing  wheat,  providing  that  it  was 
to  remain  in  the  possession  of  the  mortgagor  until  default,  the  mortgagor 
retained  possession,  harvested  it,  and  after  stacking  it  on  the  premises  where 
it  was  grown,  thrashed  it,  and  after  finding  it  to  amount  to  eighty-four 
bushels,  he  put  it  into  a  bin  on  the  premises,  containing  forty-two  bushels  of 
other  wheat  of  the  same  quality.  Afterward,  and  with  the  consent  of  the 
mortgagee,  the  mortgagor  sold  all  the  wheat  on  credit,  intending  that  part 
of  the  proceeds  of  the  sale  should  be  applied  to  the  payment  of  the  mortgage 
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debt.  Upon  this  state  of  facts,  the  court  determined  that  the  mortgage  did 
not  become  void  by  reason  of  the  changes  in  the  mortgaged  wheat,  nor  of  the 
eale  thereof,  but  that  the  mortgage  remained  valid,  and  the  debt  due  from 
the  purchaser  for  the  wheat  was  due  to  the  mortgagee,  who  had  the  right  to 
recover  it.  In  Smiih  v.  Jenks,  1  Denio,  580,  Jtncks  v.  Smith,  I  N.  Y.  90,  a  tea- 
ant  executed  a  mortgage  on  six  acres  of  growing  grass,  which  he  afterwards 
cut  and  stacked  upon  other  land  occupied  by  him,  and  after  retaining  it  in 
his  possession  for  several  months,  it  was  sold  under  execution  again.st  him. 
In  an  action  by  the  purchaser  against  the  mortgagee  it  was  decided  that  the 
hay  was  subject  to  the  mortgage,  and  that  the  sale  under  execution  was 
void.  Under  the  same  rule,  a  mortgage  of  logs  intended  for  sawing  into 
boards  binds  the  lumber  made  out  of  them:  White  v.  Brown,  12  U.  C.  Q.  B, 
477.  So  the  due  registration  of  a  mortgage  on  a  growing  crop  of  cotton  in 
the  county  in  which  the  land  on  which  it  was  raised  is  situated  is  construct- 
ive notice,  after  the  crop  is  harvested  and  baled,  of  the  existence  of  the 
mortgage,  to  a  purchaser  in  another  county,  so  as  to  make  him  liable  to  the 
mortgagee:  Hudmon  Bros.  v.  Du  Bose,  85  Ala.  446.  A  factor  or  commission 
merchant  receiving  and  selling  cotton  for  a  mortgagor,  without  actual  notice 
of  the  mortgage,  is  liable  in  trover  to  the  mortgagee,  if  the  mortgage  has 
been  properly  recorded  in  the  county  in  which  the  cotton  was  raised: 
Marks  V.  Robiiison,  82  Ala.  69.  Section  2972,  Civil  Code  of  California,  pro- 
vides that  the  lien  of  a  recorded  mortgage  on  a  growing  crop  is  kept  alive 
only  so  long  as  the  same  remains  on  the  land  of  the  mortgagor,  and  under 
this  statute  it  has  been  decided  that  the  mortgagee  will  lose  his  lien  by  leav- 
ing the  grain,  after  it  is  cut  and  harvested,  in  the  field,  for  ten  days,  without 
attempting  to  take  possession,  as  against  a  bona  fide  purchaser  from  the 
mortgagor:  Ooodyear  v.  WiUkton,  42  Cal.  11;  and  where  grain  was  seized 
under  attachment  three  miles  away  from  the  land  upon  which  it  was  raised, 
the  court  considered  the  attachment  valid  as  against  the  mortgagee:  Waier- 
man  v.  Green,  59  Cal.  142.  When,  however,  the  crop  is  hauled  to  a  ware- 
house by  the  mortgagor  as  the  agent  of  the  mortgagee,  and  there  stored,  it 
would  seem  that  the  lien  is  not  lost:  Byrnes  v.  Hatch,  77  Cal.  241.  Nor  is 
the  lien  created  by  a  duly  recorded  mortgage  on  a  growing  crop  destroyed  by 
a  tortious  removal  thereof  from  the  land  of  the  mortgagor,  by  a  third  per- 
son having  constructive  notice  of  the  lien:    Wilson  v.  Prouty,  70  CaL  196. 
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[26  Nebraska,  118.] 
Elbvators  —  Tbnant's  LiABii-iTY  FOR  DEFEarivE  Condition  of.  —  A  tenant 
of  a  building  in  which  a  passenger- elevator  is  used  by  him  in  his  business 
is  bound  to  keep  such  elevator  in  a  reasonably  safe  condition  and  in 
proper  repair  for  the  purposes  for  which  it  is  used  by  his  authority  or  di- 
rection, or  by  those  entitled  to  use  it;  and  he  is  liable  for  personal  injuries 
received  by  his  servant,  who,  while  properly  using  it,  is  injured  by 
reason  of  its  unsafe  condition  and  want  of  proper  repair. 

Lake  and  Hamilton,  and  A.  J.  Poppleton,  for  the  plaintiflFs  in 
error. 

/.  T.  Moriarty  and  J.  C.  Cowin,  for  the  defendant  in  error. 
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Cobb,  J.  This  case  is  brought  to  this  court  on  error  from 
the  district  court  of  Douglas  County. 

The  defendant  in  error  filed  her  amended  petition  in  tho 
court  below  against  the  plaintiffs  in  error  on  January  2,  1888, 
alleging  that  on  March  25, 1887,  her  husband,  Bernard  Doran, 
died,  leaving  a  will  appointing  her  sole  executrix  thereof, 
which  will  was  duly  proven,  admitted  to  record,  and  letters 
testamentary  were  issued  to  her  thereon;  that  she  is  the 
mother  of  Emmett  N.,  aged  eight  years,  Patrick  J.,  aged  five 
years,  Martha  E.,  aged  three  years,  and  Bernard  M.,  aged  two 
months,  children  of  her  said  husband,  deceased,  upon  whom 
she  and  her  said  children  were  wholly  dependent  for  support,  and 
in  behalf  of  whom,  as  heirs  at  law  and  next  of  kin,  she  brings 
this  suit;  that  on  March  8,  1887,  and  for  a  long  time  prior 
thereto,  the  defendants  were  lessees  of  a  four-story  brick  build- 
ing, Nos.  1213  and  1215  Harney  Street,  in  Omaha,  in  said 
county,  and  had  control  and  management  of  the  same,  and  of 
the  elevator  used  and  operated  therein,  in  conducting  their 
business  of  wholesale  milliners  and  dealers  in  notions;  that 
said  elevator  was  attached  to  one  end  of  a  cable  which  passed 
over  a  large  iron  wheel,  and  was  operated  by  machinery  with 
which  the  other  end  of  the  cable  was  connected;  that  said 
wheel  weighed  about  six  hundred  pounds,  and  was  supported 
by  wooden  beams  crossing  diagonally  from  one  side  to  the 
other  of  the  shaft  of  the  elevator,  at  a  distance  of  about  seventy- 
five  feet  above  the  cellar  floor  of  the  building;  that  it  was  the 
duty  of  the  defendants  to  see  that  said  wooden  beams  were 
composed  of  sound  material,  kept  in  good  repair,  and  were  of 
suflBcient  strength  for  the  purpose  for  which  they  were  used; 
but  that  said  wooden  beams  consisted  of  four  weak,  decayed, 
and  rotten  pine  boards,  each  of  which  was  filled  with  from  ten 
to  fifteen  knots,  and  all  fastened  together  with  nails  and  bolts; 
that  the  defendants  carelessly  and  negligently  permitted  said 
beams  to  get  out  of  repair  by  becoming  decayed,  rotten,  and 
weak,  and  were  of  inadequate  strength  and  wholly  unfit  for 
the  purpose  for  which  they  were  used,  of  all  of  which  defects 
the  defendants  were  at  all  times  informed  and  had  full  knowl- 
edge, but  of  which  the  said  Bernard  Doran  had  no  knowledge 
whatever;  that  on  the  eighth  day  of  March,  1887,  said  Doran 
was,  and  for  a  long  time  prior  thereto  had  been,  in  the  employ 
of  said  defendants,  and  while  so  employed  it  was  his  dut}'  to 
remove  store-boxes  and  other  material  to  and  from  the  cellar 
floor  and  the  several  floors  of  the  building,  upon  and  by  means 
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of  the  said  elevator.  And  while  the  said  Doran  was  so  engaged 
at  said  work  on  said  day,  in  the  discharge  of  his  duty,  the 
said  wooden  beams,  by  reason  of  their  condition  and  inadequate 
strength  and  general  unsuitableness  to  the  purpose  used,  gave 
way  and  broke  into  two  pieces  each,  at  the  point  where  the 
axle  of  the  wheel  rested  upon  them,  thereby  causing  the  wheel 
to  fall  and  be  precipitated  with  force  and  violence  down  into 
the  cellar  floor  of  the  building,  falling  upon  and  striking  both 
legs  of  said  Doran,  breaking  and  crushing  the  bones,  and 
bruising,  tearing,  and  mangling  the  flesh  thereof,  by  reason  of 
which  it  became  necessary  to  amputate  both  of  his  legs,  one 
above  the  knee  and  the  other  immediately  below  it,  which  was 
done  on  said  last-mentioned  day.  After  receiving  said  in- 
juries, and  incurring  expenses  for  surgical  aid  and  nursing  to 
the  amount  of  two  hundred  dollars  therefor,  and  experiencing 
pain  and  sufi'ering  till  the  twenty-fifth  day  of  March,  1887, 
said  Doran  died,  by  reason  of  said  injuries  through  the  care- 
lessness and  negligence  of  said  defendants,  by  reason  of  which 
the  plaintifi"  and  her  said  children  have  sustained  damages  to 
the  sum  of  five  thousand  dollars,  for  which  she  prays  judg- 
ment. 

The  answer  of  the  defendants  admitted  the  premises  so  far 
as  the  occupation  of  the  building  for  the  purposes  alleged  by 
the  plaintiff,  and  that  "  there  was  an  elevator  in  the  building 
used  for  lowering  and  elevating  persons,  store-boxes,  merchan- 
dise, and  other  material  to  and  from  the  cellar  floors  thereof," 
but  specially  denied  any  negligence  or  carelessness  charged 
against  them,  and  further  admitted  that  said  Doran  received 
some  injury  at  the  time  and  place  alleged,  and  died,  leaving  a 
widow  and  three  children,  as  alleged,  but  denied  generally  all 
other  allegations  of  the  petition. 

There  was  a  trial  to  a  jury,  with  a  verdict  for  the  plaintiff, 
and  judgment  thereon.  The  defendants'  motion  for  a  new 
trial  having  been  overruled,  the  cause  is  brought  to  this  court 
on  the  following  assignments  of  error:  1.  In  refusing  to  give 
instructions  t(?  the  jury  numbered  1,  2,  and  6,  requested  by  the 
defendants;  2.  In  giving  instructions  numbered  1,  3,  5,  and  6, 
requested  by  the  plaintiff;  3.  In  holding  that  the  verdict  was 
supported  by  sufficient  evidence. 

The  instructions  offered  by  defendants  and  refused  by  the 
court  are:  — 

"  1.  The  jury  are  instructed  that  the  defendants  had  the 
right  to  assume  that  the  elevator  in  question,  when  they  took 
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the  lease  from  Smith  and  entered  upon  their  occupancy  of  the 
premises,  had  been  constructed  of  sound  material  and  in  a 
workman-like  manner;"  and  even  if  the  jury  find  from  the  evi- 
dence that  the  injury  complained  of  was  caused  by  the  use  of 
decayed  or  defective  timber  in  the  construction  of  the  elevator, 
of  which  the  defendants  had  no  knowledge  until  after  the  in- 
jury, they  are  not  liable  in  this  action. 

"  2.  The  jury  are  further  instructed  that  the  defendants  had 
the  right  to  infer,  when  they  entered  upon  and  during  the  oc- 
cupancy of  the  building  in  question,  that  the  elevator  therein 
and  its  supporting  timbers  were  of  suitable  dimensions,  and 
sound;  and  the  fact  that  they  did  not  examine  the  timbers, 
which  finall}'  broke,  to  ascertain  their  condition  in  these  re- 
spects, nor  call  upon  a  mechanic  or  expert  to  do  so,  is  not  evi- 
dence of  neglect  or  default  on  their  part." 

"  6.  And  even  although  the  jury  may  believe  that  an  extraor- 
dinarily prudent  or  careful  person,  under  the  circumstances 
Btrrounding  the  defendants  in  their  leasing  and  occupying  the 
premises  in  question,  might  or  would  have  made,  or  have  had 
made  by  a  carpenter  or  expert,  an  examination  of  the  timbers 
supporting  the  elevator,  for  the  purpose  of  ascertaining  their 
condition  and  soundness,  still,  if  ordinarily  prudent  persons 
under  like  circumstances  would  probably  have  done  substan- 
tially as  the  defendants  did,  then  they  are  not  liable,  and  the 
jury  should  find  a  verdict  in  their  favor." 

Those  given  which  are  complained  of  are: — 

"  1.  That  the  relation  of  master  and  servant  exists  when- 
ever one  person,  under  valuable  consideration,  engages  in  the 
service  of  another,  and  undertakes  to  observe  his  directions  in 
some  lawful  business.  The  relation  is  one  of  contract,  and 
the  parties  may  stipulate  for  any  kind  of  lawful  service  on 
any  lawful  condition.  If,  therefore,  the  jury  believe  from  the 
evidence  that  the  relation  of  master  and  servant  existed  be- 
tween the  defendants  and  Bernard  Doran  at  the  time  he  re- 
ceived the  injuries  complained  of;  that  the  injuries  so  received 
were  caused  by  and  through  the  carelessness  aftid  negligence 
of  defendants;  that  said  injuries  were  received  while  the  said 
Doran  was  engaged  in  the  discharge  of  his  duties  as  the  ser- 
vant of  the  defendants,  without  fault  or  negligence  on  the  part 
of  deceased;  and  that  he  died  by  reason  of  the  injuries  so  re- 
ceived,—  then  in  that  case  you  will  find  for  the  plaintiflf." 

"  3.  That  it  was  the  duty  of  the  defendants  to  use  reason- 
able diligence  and  care  to  have  the  elevator  and  its  several 
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parts  in  a  reasonably  safe  condition  for  the  purposes  for  which 
they  were  used  by  authority  or  directions  of  defendants,  and 
to  keep  the  same  in  proper  repair,  so  that  the  elevator  niiglit 
be  used  by  those  entitled  thereto  with  a  reasonable  degree  of 
safety,  with  proper  care  and  caution,  and  without  fault  on  the 
part  of  those  using  the  same;  and  the  defendants  are  not  re- 
lieved from  this  duty  from  the  fact  that  they  may  not  have 
personally  possessed  the  skill  to  determine  whether  the  ma- 
chinery was  reasonably  safe,  or  in  reasonably  safe  repair." 

"  5.  That  if  they  find  that  the  deceased,  Bernard  Doran,  was 
properly  using  the  elevator  all  the  time  of  the  accident,  and 
that  he  came  to  his  death  by  reason  of  the  injuries  received 
from  the  falling  of  the  elevator  or  any  of  its  parts,  without 
fault  on  his  part,  and  that  the  timbers  which  supported  the 
wheels  over  which  the  cable  passed  that  operated  the  elevator- 
car  were  palpably  and  plainly  insufficient  in  strength,  of  im- 
proper and  defective  material,  and  the  defendants  had  knowl- 
edge of  such  insufficiency  of  the  timbers  and  other  defects 
therein,  or  such  insufficiency  and  defects  had  existed  for  such 
a  length  of  time  that  by  reasonable  care  and  diligence,  com- 
mensurate with  the  nature  and  use  of  elevator  machinery, 
they  could  and  would  have  had  and  possessed  such  knowl- 
edge, and  ascertained  the  condition,  and  said  timbers  broke 
on  account  of  such  insufficiency  and  defects,  causing  the  fall 
and  injuries  aforesaid,  then,  and  in  that  case,  the  plaintiff  is 
entitled  to  recover. 

"  6.  The  deceased  had  a  right  to  assume  without  examina- 
tion that  said  elevator  and  its  several  parts  were  in  reasonably 
good  condition  and  repair,  and  that  it  was  reasonably  safe  to 
use  the  elevator  in  its  proper  employment." 

The  first  point  of  contention  by  the  plaintiffs  in  error  is,  that 
the  relation  of  master  and  servant  did  not  exist  between  the 
deceased  and  themselves.  They  do  not  attack  the  law  as 
given  to  the  jury  by  the  court  in  the  first  instruction  asked 
by  the  plaintiffs  in  error. 

While,  probably,  there  was  evidence  by  which  the  jury 
could  find  that  the  relationship  of  master  and  servant  existed 
between  the.  deceased  and  the  plaintiffs  in  error,  under  the 
law  as  given  them  by  the  court,  and  while  I  believe  that  the 
rule  thus  laid  down  is  correct,  I  do  not  think  it  was  necessary 
that  the  jury  should  pass  upon  that  question  in  order  to 
reach  the  conclusion  which  they  did,  as  I  do  not  conceive  that 
au  employer  owes  a  higher  obligation  to  his  servant  regard- 
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ing  the  safety  and  suitableness  of  the  machinery  which  he  is 
required  to  operate,  or  the  ways  and  carriages  by  which  he 
goes  to  and  from  his  employment,  than  is  du">  to  other  per- 
sons not  servants  or  employees,  who,  upon  his  invitation, 
either  expressed  or  implied,  may  use  or  be  subject  to  the 
power  and  exigencies  of  his  machinery,  or  may  pass  over  such 
ways  and  carriages  in  pursuance  of  business,  in  accordance 
with  invitation. 

The  next  point  is  briefly  stated  by  counsel,  as  follows:  "  In 
order  to  have  reached  the  verdict  rendered,  the  jury  must 
have  found  that  the  plaintiffs  in  error  were  guilty  of  the  neg- 
ligence charged  in  the  petition.  There  is  not  sufficient  proof 
to  establish  such  negligence,  and  hence  the  verdict  is  not 
sustained  by  the  evidence." 

The  petition,  after  describing  the  elevator  and  the  manner 
of  its  fall,  further  alleges  "that  the  defendants  carelessly  and 
negligently  permitted  said  beams  to  get  out  of  repair,  by 
becoming  decayed,  rotten,  and  weak,  and  were  of  inadequate 
strength,  and  wholly  unfit  for  the  purpose  for  which  they  were 
used."  It  will  thus  be  seen  that  while  it  is  not  admitted  by 
the  petition  that  the  beams  of  the  elevator  were  originally 
sound,  and  fitted  for  the  purpose  for  which  they  were  in- 
tended, yet  the  allegation  is,  and  the  chief  negligence  charged 
against  the  defendants  was,  that  they  negligently  permitted 
the  elevator  and  its  supporting  beams  to  get  out  of  repair,  by 
becoming  decayed  and  rotten,  and  insufficient  for  their  pur- 
pose. 

Freight  and  passenger  elevators,  and  like  mechanical  con- 
trivances for  merchandise,  factories,  and  hotels,  are  of  modern 
use.  Probably  less  than  thirty  years  ago  they  were  nearly 
unknown  in  this  country.  This  is  the  first  instance  under 
my  observation  in  which  the  question  of  the  liability  of  the 
owner  or  tenants  of  buildings  employing  an  elevator  to  any 
class  of  persons  suflfering  injury  by  the  use  of  it,  iias  been 
mooted. 

The  lives  and  safety  of  guests  at  hotels,  or  the  customers 
and  employees  of  a  mercantile  store  or  factory,  where  an  ele- 
vator is  now  in  common  use,  must,  in  the  very  nature  of 
things,  constantly  depend  for  safety  upon  the  strength  of  the 
machinery,  its  fastenings  and  support,  and  the  proper  condi- 
tion in  which  all  parts  are  preserved,  as  well  as  upon  the  skill 
and  fidelity  of  those  intrusted  with  their  management.  A 
great  degree  of  responsibility  thus  necessarily  rests  upon  the 
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builders  and  owners  of  houses  in  constructing  and  leasing 
them  with  this  improvement;  but  more  especially  is  the  re- 
sponsibility upon  tenants,  to  whose  business  operations  it  is 
made  an  important  accessory. 

Many  of  the  cases  cited  by  counsel  for  plaintiffs  in  error 
seem  to  have  been  brought  forward  to  establish  the  liability 
for  injuries  similar  to  that  at  bar  upon  the  landlord  and  owner 
of  the  premises,  and  not  upon  the  tenant,  lessee,  and  occupant. 
These  cases,  especially  that  of  Swords  v.  Edgar f  59  N.  Y.  35, 
House  V.  Metcalf,  27  Conn.  631,  Nugent  v.  Boston  etc.  R.  R. 
Co.,  80  Me.  62,  6  Am.  St.  Rep.  151,  are  cases  where  actions 
were  sustained  against  persons  standing  in  the  relation  of 
landlord,  and  not  of  tenant  or  occupant.  But  I  do  not  think 
that  the  premises  and  the  logic  of  any  one  of  these  cases  is 
such  as  to  relieve  the  tenant  or  occupant  from  responsibility, 
or  to  establish  the  proposition  that  had  the  action  been  brought 
against  him  instead  of  his  landlord,  it  could  not  have  been 
maintained. 

While  it  will  be  admitted  that  the  same  legal  principles  will 
govern  a  case  brought  for  an  injury  caused  by  negligence  in 
failing  to  keep  in  repair  an  elevator  operated  in  a  hotel  or 
store  that  would  apply  to  an  action  for  injury  for  failing  to 
keep  in  repair  an  engine  or  other  machinery  of  railway  trans- 
portation, or  by  failing  to  keep  in  repair  the  platform,  guards, 
timbers,  and  supports  of  a  public  wharf,  yet,  in  so  far  as  there 
may  be  a  difference  necessarily  growing  out  of  the  nature  and 
use  of  these  several  kinds  of  improvements  respectively,  I 
think  that  the  greater  burden  is  thrown  upon  those  responsi- 
ble for  the  safe  construction,  good  repair,  and  careful  operating 
of  a  passenger-elevator.  The  kind  of  domestic  use  to  which 
these  improvements  are  applied,  the  apparently  slight  risk 
which  presents  itself  to  those  who  often  risk  their  lives  upon 
the  sufficiency  of  an  elevator,  and  the  care  with  which  it  is 
operated  in  ascending  and  descending  from  one  floor  to  an- 
other, are  calculated  to  lull  into  a  sense  of  security,  without 
apprehension,  and  prevent  inquiry  and  examination  of  the 
guest  or  customer  into  the  construction,  the  condition,  or  the 
material  of  such  machinery.  Indeed,  it  may  be  said  that  all 
persons  at  hotels,  stores,  or  buildings  using  elevators,  if  they 
do  not  "  take  their  lives  in  their  hands,"  they  constantly  in- 
trust them  to  the  fidelity  and  skill  of  the  constructer  and 
attendant  of  such  machinery;  and  it  may  be  answered  that  a 
like  risk  is  involved  in  regard  to  our  use  of  all  the  complex 
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conveniences  of  life.  That  such  is  true,  to  a  considerable 
extent,  is  granted;  but  I  know  of  no  important  experiment  to 
save  bodily  labor  and  fatigue  upon  which  the  daily  safety  of 
individual  life  depends,  and  is  so  much  endangered,  as  that  of 
the  passenger-elevator.  And  so  it  will  be  readily  admitted 
that  a  rule  of  law  would  be  objectionable  which  fails  to  desig- 
nate the  person  or  persons  in  every  case  whose  duty  it  shall 
be  to  exercise  proper  care  and  bear  the  responsibility  for  the 
construction,  preservation,  and  management  of  all  passenger- 
elevators  to  the  use  of  which  the  public  are  invited. 

While  I  would  not  eay  that  where  a  man  who  erects  a 
building  with  an  elevator  negligently  allows  it  to  be  unsafely 
constructed,  and  afterward  lets  it  to  a  tenant,  and  while  the 
same  is  so  occupied,  a  servant,  customer,  or  guest,  or  one  of  the 
general  public,  who  has  been  expressly  or  impliedly  invited 
to  its  use,  is  injured,  without  contributory  negligence  on  his 
part,  by  reason  of  the  unskillful  construction  or  improper 
material  of  such  elevator,  an  action  for  damages  for  such  in- 
jury would  not  lie  against  the  constructer  or  landlord,  yet  I 
do  hold  that  in  many  if  not  in  most  cases  it  would  amount 
to  a  denial  of  justice  to  establish  a  principle  or  rule  of  law 
that  would  confine  and  limit  the  remedy  to  an  action  against 
the  builder  or  landlord.  And  I  think  that,  in  the  very  nature 
of  things,  such  injured  person  has  a  cause  of  action  against 
the  person  who  controls  the  premises  and  profits  by  the  busi- 
ness of  which  the  elevator  is  a  component  part  and  accessory. 

In  the  case  at  bar,  the  plaintiff  introduced  in  evidence  the 
contract  lease  of  the  premises  from  George  Warren  Smith, 
the  owner,  to  the  defendants,  by  which  it  appears  that  the 
defendants  were,  by  the  terms  of  their  lease,  to  keep  the 
premises,  and  especially  the  hydraulic  elevator  and  all  its 
connections,  machinery,  and  pipes,  in  good  order  and  state  of 
repair,  and  free  from  all  obstruction. 

This  evidence  obviates  the  necessity  of  the  discussion  of  the 
question  of  the  direct  primary  liability  of  defendants,  in  case 
there  be  liability  upon  any  one,  for  an  injury  sustained  by 
reason  of  the  defective  state  of  repair  of  the  elevator  in  ques- 
tion. And  it  appears  that  the  authority  of  the  cases  cited  by 
the  defendants  in  error  in  the  brief,  and  especially  that  of 
Bicrdick  v.  Cheadle,  26  Ohio  St.  395,  20  Am.  Rep.  767,  estab- 
lishes such  liability  of  the  defendants  for  damages  sustained 
by  reason  of  the  faulty  and  imperfect  original  construction  of 
the  machinery. 
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Upon  the  trial,  three  pieces  of  timber  were  offered  and  re- 
ceived in  evidence,  marked  exhibits  Nos.  1,  2,  and  3,  and 
were  examined  and  considered  by  the  jury  in  making  up 
their  verdict.  They  were  attached  to  and  made  a  part  of  the 
bill  of  exceptions,  were  exhibited  to  the  court,  and  commented 
upoi  by  counsel  in  their  argument  of  the  case.  These  pieces 
of  timber  were  identified  on  the  trial  by  witnesses  O'Donno- 
van,  O'Keef,  and  Jenkins  (and  their  evidence  was  not  de- 
nied) as  being  part  of  the  beams  upon  which  rested  the  boxes 
and  journals  of  the  wheel  upon  which  ran  the  cable  bearing 
the  weight  of  the  traveler  or  carriage  of  the  elevator  and 
its  passengers  and  freight.  The  evidence  of  these  witnesses 
tended  to  prove  that  the  beams  were  constructed  of  an  im- 
proper material,  that  the  timber  was  unsound  by  reason  of 
natural  knots,  which  increased  its  liability  to  split  and  break, 
and  that  whatever  may  have  been  the  condition  of  the  lumber 
composing  the  beams  when  constructed,  it  was,  at  the  time  of 
the  accident  and  injury  to  the  deceased,  utterly  unfit  for  the 
purpose  for  which  it  was  used,  by  reason  of  dry-rot  and  decay. 

This  evidence  was  fully  corroborated  by  the  examination  of 
the  timbers  by  the  jury  as  well  as  by  this  court.  The  evi- 
dence and  the  examination  tended  also  to  prove  that  the 
faulty  character  of  the  beams,  and  their  unsafe  condition, 
shortly  before  the  injury,  were  such  that  the  true  condition 
should  have  been  detected  by  the  inspection  of  a  competent 
person. 

It  also  tended  to  prove  that  such  faulty  condition  of  the 
beams  "had  existed  for  such  a  length  of  time  that  by  reason- 
able care  and  diligence  on  the  part  of  defendants,  commen- 
surate with  the  use  of  the  elevator  machinery,  they  could  and 
would  have  had  and  possessed  such  knowledge,  and  ascer- 
tained the  condition  "  of  said  timbers. 

The  verdict  of  the  jury  is  therefore  sustained  by  the  evi- 
dence, and  by  the  fifth  instruction  as  given  by  the  court  at 
the  request  of  plaintiff  in  the  court  below. 

I  cannot  agree  with  counsel  in  their  contention  that  the 
defendants  were  not  obliged  to  make  a  proper  examination 
and  inspection  of  the  timbers  of  said  machinery,  from  time  to 
time,  to  ascertain  whether  they  were  still  safe  and  sufficient  to 
do  their  work;  but,  on  the  contrary,  am  obliged  to  insist  that  it 
was  their  duty  to  make  such  inspection,  whether  the  defects 
which  led  to  the  injury  and  loss  of  life  were  in  the  original 
construction,  or  whether  incidental  at  a  later  period. 
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And,  as  above  stated,  there  being  evidence  sufficient  for  the 
jury  to  find  that  the  faulty  character  of  these  timbers  was 
such  that  a  proper  inspection  would  have  disclosed  the  same, 
it  appears  unnecessary  to  pass  upon  the  question  as  to  whether 
their  duty  to  make  such  inspection  would  exist  only  where  it 
is  shown  that  such  inspection  would  have  revealed  the  defects. 

No  special  objection  being  made  in  the  brief  to  the  instruc- 
tions other  than  the  fifth,  as  set  forth,  they  will  not  be  further 
considered  than  to  say  that  they  appear  to  be  in  the  line  of 
judicial  safety,  and  fairly  within  that  of  approved  public  pol- 
icy, which  must  control  such  semi-public  improvements  as 
that  here  involved,  and  that  they  meet  our  entire  approba- 
tion. 

In  the  case  of  City  of  Lincoln  v.  Walker,  18  Neb.  244,  cited 
by  counsel  for  the  plaintiffs  in  error,  it  was  held  that,  "  in  an 
action  for  negligence,  where  the  plaintiff  can  prove  his  case 
without  disclosing  any  negligence  on  his  part,  contributory 
negligence  is  a  matter  of  defense,  the  burden  of  proving  it 
being  on  the  defendant."  Applying  this  rule  of  law  to  the 
case  at  bar,  I  understand  it  to  mean  that  the  plaintiff  being 
able  to  prove  the  injury  and  loss  to  her  testator  by  reason  of 
the  negligence  of  defendants,  without  disclosing  any  contrib- 
utory negligence  on  the  part  of  her  testator,  she  may  leave 
the  whole  question  of  contributory  negligence  to  the  pleadings 
and  proofs  of  the  defendants,  as  they  shall  be  advised,  and 
need  not  enter  upon  the  negative  task  of  disproving  any  pos- 
sible negligence  on  the  part  of  the  testator;  and  as  there  are 
neither  pleadings  nor  proof  as  to  his  contributory  negligence, 
that  question  is  not  presented  to  be  further  considered. 

The  judgment  of  the  district  court  is  affirmed. 


Landlord  and  Tenant  —  Tknant's  Responsibility  fob  Injuries  to 
Third  Persons. — A  tenant  in  control  of  leased  premises,  so  far  as  third 
persons  are  concerned,  is  the  owner,  and  is  consequently  responsible  for 
nuisances  upon  the  premises  injurious  to  adjacent  owners,  and  for  all  in- 
juries  from  defects  therein  caused  by  a  want  of  necessary  repairs:  Note  to 
Lowell  City  v.  Spaulding,  50  Am.  Dec.  782,  783.  The  tenant,  and  not  the 
landlord,  is  liable  for  injuries  to  third  persons  caused  by  the  dangerous  con- 
dition of  leased  premises;  provided  the  landlord  leased  the  premises  in  a 
safe  condition,  without  contracting  to  keep  them  in  repair,  and  did  not  li- 
cense the  tenant  to  do  acts  amounting  to  a  nuisance:  Ahem  v.  Steele,  115 
N.  Y.  203;  12  Am.  St.  Rep.  778;  compare  Libbey  v.  Tolfwd,  48  Me.  316;  77 
Am.  Dec.  229.  Tenant  is  responsible  for  an  injury  caused  by  a  coal-hole 
carelessly  allowed  to  remain  open  upon  the  sidewalk  in  front  of  the  leaa«d 
premises:  Jennings  v.   Van  Scliaick,  108  N.  Y.  530;  2  Am.  St.  Rep.  459. 
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[23  Nebraska,  281.] 
JtrDOMENT  AS  EsTOPPEL.  — Where,  in  an  action  by  a  national  bank  to  recover 
the  principal  and  interest  on  a  note,  the  defendant  avails  himself  of  the 
remedy  against  usury  provided  by  the  state  law,  and  recovers  judgment 
in  his  favor  upon  his  answer  and  cross-petition  without  objection,  and 
accepts  the  result,  he  is  estopped  from  subsequently  objecting  to  the 
jurisdiction  and  authority  of  the  court  to  render  the  judgment,  or  from 
questioning  its  validity,  to  the  extent  of  instituting  another  action  under 
a  United  States  statute  for  an  additional  recovery  upon  the  same  facts 
under  which  his  former  recovery  was  had. 

J.  A.  Grimisony  Phelps  and  Sabin,  for  the  plaintifif  in  error. 

E.  T.  HodsoUy  for  the  defendant  in  error. 

Reese,  C.  J.  This  action  was  instituted  in  the  district  court 
of  Colfax  County  for  the  recovery,  under  section  5198  of  the 
Revised  Statutes  of  the  United  States,  of  twice  the  amount  of 
illegal  interest  alleged  to  have  been  paid  defendant  in  error,  it 
being  organized  as  a  national  bank  under  and  in  pursuance  of 
the  laws  of  the  United  States. 

The  petition  contained  twelve  counts  or  separate  causes  of 
action,  each  being  based  upon  a  payment  of  illegal  interest 
alleged  to  have  been  made  to  the  bank.  The  total  amount  for 
which  judgment  was  demanded  was  $707.10. 

The  answer  of  defendant  contained,  among  other  things,  the 
allegation  as  to  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  causes  of  action  contained  in  the 
petition,  that,  prior  to  the  commencement  of  this  action,  defend- 
ant instituted  two  several  actions  against  the  plaintiff  in  the 
district  court  of  Colfax  County  upon  the  notes  which  were  the 
evidences  of  the  indebtedness  upon  which  the  several  pay- 
ments of  illegal  interest  were  alleged  to  have  been  made,  and 
that  in  said  actions  plaintiff  presented  as  defenses  the  same 
facts  which  are  set  out  in  said  counts  of  his  petition  in  this 
case;  and  that  upon  issue  being  joined  thereon,  the  district 
court,  upon  a  hearing  of  the  causes  upon  trial,  found  in  his 
favor,  and  rendered  judgment  thereupon  in  accordance  with  said 
findings;  and  that  the  whole  matter  presented  in  the  counts 
referred  to  in  plaintiff's  petition  had  been  adjudicated  in  such 
actions. 

A  reply  was  filed,  by  which  all  the  allegations  of  the  answer 
were  denied. 

A  trial  was  had  to  the  court,  upon  which  it  found  in  favor 
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of  the  plaintiff  upon  the  causes  of  action  set  out  in  the  S3cond 
and  third  counts,  and  rendered  judgment  against  the  bank 
for  the  sum  of  $236.  Plaintiff  brings  the  cause  into  this  court 
by  proceedings  in  error,  and  assigns  for  error  that  the  court 
erred  in  its  finding  against  him  on  the  fifth,  sixth,  seventh, 
eighth,  tenth,  eleventh,  and  twelfth  causes  of  action;  that  the 
findings  and  decision  are  not  sustained  by  sufficient  evidence, 
and  are  contrary  to  law. 

It  appears,  from  the  evidence  introduced  upon  the  trial, 
that  at  a  time  prior  to  the  commencement  of  this  suit,  the 
date  of  which  is  not  given,  the  defendant  instituted  its  ac- 
tion against  plaintiff  for  the  sum  of  $2,000,  alleged  to  be  due 
upon  a  promissory  note  signed  by  plaintiff,  dated  May  24, 
1866,  and  due  thirty  days  after  date,  and  that  plaintiff  in  his 
answer  to  the  petition  admitted  the  execution  and  delivery  of 
the  note,  and  alleged,  as  a  defense  thereto,  that  on  the  sixteenth 
day  of  June,  1885,  he  borrowed  from  defendant  the  sum  of 
$2,000  for  ninety  days,  and  paid  to  it  as  interest  thereon  the 
sum  of  $62,  and  that  at  divers  other  times  set  out  in  the  an- 
swer the  note  was  renewed,  and  usurious  interest  paid,  amount- 
ing in  all  to  the  sum  of  $311.50,  usurious  interest  collected  by 
defendant. 

The  answer  contained  an  admission  "  that  there  is  due  to 
the  plaintiff  upon  said  promissory  note  the  sum  of  $1,689.50, 
and  no  more,"  The  prayer  of  the  answer  was,  that  said  sum 
of  $311.50,  illegal  interest  paid,  might  be  deducted  from  the 
amount  named  in  the  note,  and  that  the  costs  of  the  action  be 
taxed  to  the  plaintiff.  Upon  a  trial  in  that  case  being  had, 
judgment  was  rendered  in  favor  of  defendant,  who  was  plain- 
tiff in  the  action,  for  the  sum  of  $1,689.50,  the  amount  con- 
fessed in  the  answer,  and  costs  were  taxed  to  it. 

It  further  appears  that  another  action  had  been  instituted 
against  plaintiff  by  defendant  upon  a  note  of  $1,200,  in  the 
same  court,  and  that  an  answer  was  filed  presenting  at  length 
the  defense  of  usury,  admitting  that  there  was  due  defendant 
the  sum  of  $994.80,  and  no  more,  and  praying  that  the  sum  of 
$149.40,  the  alleged  usurious  interest,  be  deducted  from  the 
original  amount  received.  The  result  of  the  trial  in  that  case 
was  a  judgment  in  favor  of  defendant  for  the  sum  of  $994.80, 
the  amount  confessed  in  the  answer,  and  the  taxation  of  the 
costs  to  it. 

It  clearly  appears  that  the  usury  mentioned  in  the  answers 
in  the  two  cases  referred  to  is  the  same  as  that  which  is  alleged 
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in  plaintifTs  petition  in  this  case,  and  that  in  these  actions 
the  illegal  interest  received  was  applied  as  payment  on  the 
original  indebtedness,  under  the  provisions  of  the  interest  laws 
of  this  state.  ■ 

The  contention  of  plaintiff  is,  that  the  judgments  in  the  suits, 
to  the  extent  of  allowing  him  credit  for  the  illegal  interest  paid, 
were  void,  and  are  not  a  bar  to  this  proceeding,  notwithstand- 
ing they  were  rendered  in  his  favor  upon  his  answer  in  the 
nature  of  a  cross-petition,  and  that  he  has  received  the  benefit 
thereof. 

The  question  has  been  ably  presented  by  counsel  on  either 
side,  both  by  oral  arguments  and  briefs,  and  is,  to  our  mind, 
not  free  from  difficulty. 

As  it  has  been  held  by  this  court  in  First  National  Bank  v. 
Oterman,  22  Neb.  116,  that  state  courts  have  jurisdiction  to 
enforce  the  collection  of  the  penalty  prescribed  by  section  5198 
of  the  Revised  Statutes  of  the  United  States  for  taking  illegal 
interest,  it  might  be  contended  with  quite  a  degree  of  reason 
that  under  the  provisions  of  sections  100  and  101  of  the  Civil 
Code  the  penalty  given  by  the  law  of  Congress,  where  it  arises 
out  of  the  transaction  which  forms  the  basis  of  a  plaintiff's 
suit,  might  be  pleaded  as  a  counterclaim,  and  allowed  as  such. 
And  were  this  the  correct  view,  it  is  clear  that  plaintiff  could 
not  recover  in  this  case,  for  the  reason  that  in  the  former  suits 
he  presented  by  his  answer  the  same  facts  which  are  now  set 
up  in  his  petition,  and  that  the  district  court,  by  his  procure- 
ment, erred  in  not  giving  the  full  relief  prescribed  by  the  law 
of  Congress,  and  that  the  judgment  would  not  for  that  reason 
be  void.  But  it  may  be  that  in  Barnet  v.  Muncie  Nat.  Bank^ 
98  U.  S.  555,  the  supreme  court  of  the  United  States  have  held 
otherwise,  and  that  no  proceeding  could  be  maintained  for  the 
enforcement  of  the  remedy  given  by  section  5198  other  than 
by  a  separate  and  independent  action  of  debt.  We  think  the 
case  referred  to  scarcely  reaches  to  that  extent,  as  it  does  not 
clearly  appear  that  the  claim  presented  in  that  case,  for  twice 
the  amount  of  interest  paid,  was  based  upon  the  same  trans- 
action or  contract  set  forth  in  the  petition.  As  we  deem  it 
unnecessary  to  decide  that  question  in  this  case,  our  decision 
will  be  based  upon  other  and  different  grounds. 

It  may  be  conceded,  as  contended  by  plaintiff,  that  the  de- 
fense of  usury  under  the  interest  laws  of  this  state  cannot  be 
pleaded  in  an  action  instituted  by  a  national  bank  as  a  legal 
defense,  and  that  the  state  courts  have  no  jurisdiction  as  against 
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such  banks  to  enforce  the  penalties  prescribed  by  state  law, 
and  that  the  decisions  of  the  district  court  in  the  former  cases 
were  erroneous,  or  even  voidable,  and  yet  we  cannot  see  that 
plaintiff  can  again  recover.  In  other  words,  that  plaintiff,  hav- 
ing availed  himself  of  a  supposed  remedy,  and  having  received 
a  judgment  in  his  favor  upon  his  answer  and  cross-petition 
without  objection,  and  having  accepted  the  result,  is  estopped 
from  subsequently  objecting  to  the  authority  of  the  court  to 
render  the  judgment.  The  district  court,  by  which  the  former 
judgments  were  rendered,  was  a  court  of  general  jurisdiction. 
While  it  may  be  true,  as  hereinbefore  intimated,  that  by  the 
rule  in  Barnet  v.  Muncie  Nat.  Bank,  98  U.  S.  555,  it  was  error  for 
such  court  to  render  judgment  under  the  usury  laws  of  this  state, 
yet  we  are  not  aware  of  any  rule  which  can  be  applied  which 
would  render  the  judgment  absolutely  void,  no  objection  having 
been  made  at  the  time,  and  the  case  having  been  allowed  to  go 
to  judgment.  If  it  could  be  said  that  it  was  the  duty  of  the  dis- 
trict court  to  strike  plaintiff's  defenses  from  his  answer  in  these 
cases,  and  order  them  to  be  made  the  subject  of  separate  and 
independent  actions,  yet  its  failure  to  do  so  could  not  render 
its  judgments  void  as  one  without  jurisdiction  of  the  parties 
or  of  the  subject-matter.  The  most  that  can  be  said  is,  that 
it  had  not  jurisdiction  over  the  subject-matter  in  that  form  of 
action;  but  it  did  have  jurisdiction  in  a  proper  proceeding. 
The  procedure  having  been  had  without  objection  by  either 
party,  and  at  the  instigation  of  plaintiff  in  this  action,  we  think 
the  judgment  was  not  only  not  void,  but  that  plaintiff  would 
be  estopped  to  question  its  validity  to  the  extent  of  instituting 
another  action  for  an  additional  recovery  upon  the  same  facts 
upon  which  his  former  recovery  was  had. 

While  the  application  of  the  principles  here  announced  to 
cases  exactly  like  the  one  at  bar  may  not  be  frequent,  yet  we 
think  they  should  be  so  applied.  The  legal  propositions  are 
elementary,  and  of  the  many  cases  cited  by  counsel  for  de- 
fendant, we  need  to  refer  but  to  Herman  on  Estoppel  and  Res 
Judicata,  sees.  51  et  seq.,  and  cases  there  cited;  Edwards  v. 
Stewart,  15  Barb.  67;  and  Blair  v.  Bartlett,  75  N.  Y.  150;  31 
Am.  Rep.  455. 

The  judgment  of  the  district  court  is  affirmed. 

JuDGMKNTS,  CONCLUSIVENESS  OF. —  As  to  what  matters  parties  are  con- 
cluded by  judgment,  see  Oould  v.  Sternhurg,  128  111.  510;  15  Am.  St.  Rep. 
138,  and  note  142,  143.  Compare  Haiiiea  v.  FUnn,  26  Neb.  380,  pcwi  p.  793, 
and  note. 
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Haines  v,  Flinn. 

[26  Nebraska,  880.] 

JUDGMiSNT  AS  Res  JUDICATA.  —  Where,  in  an  action  to  foreclose  a  mort- 
gage, a  junior  mortgagee  is  made  defendant,  and,  answering,  sets  up 
certain  judgment  liens  and  bia  mortgage,  and  prays  for  a  decree  fore- 
closing  such  liens,  in  response  to  which  judgment  is  rendered  in  favor 
of  plaintiff  for  the  amount  of  his  mortgage,  and  in  favor  of  such  junior 
mortgagee  for  the  amount  of  his  judgment  liens,  without  mentioning 
his  junior  mortgage,  sucli  judgment,  until  reversed,  is  a  bar  to  a  sub- 
sequent action  brought  by  such  junior  mortgagee  to  foreclose  his  mort- 
gage. 

Judgment  as  Estoppel.  —  When  a  judgment  is  used  in  pleading  as  a  tech- 
nical estoppel,  or  is  relied  on  by  way  of  evidence  as  conclusive  per  se, 
it  must  appear  by  the  record  of  the  prior  suit,  or  by  evidence  aliunde 
consistent  therewith,  that  it  was  between  the  same  parties,  and  that 
the  particular  controversy  sought  to  be  concluded  was  necessarily  tried 
and  determined. 

Judgment  as  Res  Judicata  —  Collateral  Attack.  —  When  a  court  haa 
jurisdiction,  it  may  decide  every  question  which  arises  in  the  case, 
and  whether  its  decision  is  correct  or  not,  its  judgment,  until  reversed, 
is  binding  in  every  other  court.  In  no  collateral  way  can  the  parties 
question  the  correctness  of  a  judgment  which  has  been  rendered  be- 
tween them  in  a  court  having  jurisdiction  of  them  and  of  the  subject- 
matter. 

L.  C.  Chapman,  for  the  appellant 
•  A,  M.  Appelget,  for  the  appellee. 

Maxwell,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage on  real  estate,  the  petition  being  in  the  ordinary  form. 
On  the  trial  of  the  cause,  the  court  found  for  the  defendant, 
and  dismissed  the  action. 

The  defendants  McCrosky,  Wright,  and  Leach  answer  the 
petition  as  follows:  "  Now  come  said  defendants  McCrosky, 
Wright,  and  Leach,  and  Charles  Leach,  trustee  of  defendants 
^IcCrosky,  Wright,  and  Leach,  and  for  their  answer  to  the 
"petition  of  said  plaintiffs,  say  that  they  admit  the  execution 
of  the  notes  and  mortgage  by  defendant  James  Flinn  to  those 
plaintiff's,  and  allege  that  they  do  not  know,  nor  have  they 
any  means  of  knowing,  the  amount  due  thereon  from  defend- 
ant Flinn  to  plaintiff",  and  therefore  deny  that  there  is  due 
on  said  notes  the  sum  of  $356.15  and  interest,  or  any  other 
sum  or  sums,  and  call  for  proof. 

"  Defendants,  further  answering,  admit  that  said  mortgage 
was  filed  in  the  clerk's  office  of  Johnson  County,  Nebraska, 
at  the  time  in  said  petition  named.  Defendants  McCrosky, 
Wright,   and   Leach,  further ,  answering,   allege   that  on  or 

Am.  St.  Rkp..  Vol.  XVUL— 50 


786  Haines  v.  Flinn.  [Nebraska, 

about  the  third  day  of  February,  1886,  these  defendants,  as 
plaintiffs,  filed  their  petition  in  the  district  court  in  and  for 
Johnson  County,  and  state  of  Nebraska,  against  James  Flinn 
and  Elizabeth  Flinn,  William  B.  Goldsmith,  Haines  Brothers 
&  Co.,  and  Louis  Grosjean  as  defendants,  and  praying  for  the 
foreclosure  of  a  certain  mortgage,  made,  executed,  and  de- 
livered by  James  Flinn  and  Elizabeth  Flinn,  his  wife,  two  of 
the  defendants  herein,  to  McCrosky,  Wright,  and  Leach,  plain-- 
tiffs  in  said  cause,  and  defendants  herein,  to  secure  the  pay- 
ment of  the  sum  of  $150,  which  said  mortgage  bore  date  on 
the  ninth  day  of  January,  1885,  and  was  filed  for  record  in  the 
clerk's  office  of  Johnson  County,  and  state  of  Nebraska,  on  the 
ninth  day  of  January,  1885,  and  conveyed  to  these  defendants 
the  following-described  premises,  situated  in  Johnson  County, 
and  state  of  Nebraska,  to  wit,  the  southeast  quarter  of  the 
northeast  quarter,  and  the  northeast  quarter  of  the  southeast 
quarter  of  section  nine  (9),  town  four  (4)  north,  of  range  11 
east. 

"Said  petition,  among  other  allegations,  alleged:  Said 
Haines  Brothers  &  Co.  are  made  defendants  herein  because 
said  James  Flinn  executed  to  them  a  mortgage  on  said  prem- 
ises, dated  March  7,  1885,  and  filed  for  record  in  said  Johnson 
County  on  March  27,  1885,  and  recorded  in  mortgage  record 
O,  page  476;  said  mortgage  was  conditioned  to  pay  the  sum 
of  $286.15;  and  that  said  mortgage  of  said  Haines  Brothers  & 
Co.  was  subsequent  to  the  mortgage  of  the  plaintiffs  therein, 
and  subject  thereto. 

"That  afterwards,  to  wit,  on  or  about  the  sixteenth  day  of 
February,  1886,  Haines  Brothers  &  Co.,  the  plaintiffs  in  this 
action,  appeared  and  answered  the  petition  of  the  plaintiffs  in 
said  cause,  McCrosky,  Wright,  and  Leach,  and  admitted,  to 
wit:  — 

"That  James  Flinn  executed  to  them  a  mortgage  on  the 
premises  described  in  plaintiffs'  mortgage  and  petition,  dated 
March  7,  1885,  and  that  the  same  mortgage  was  filed  for 
record  in  said  Johnson  County  on  March  27,  A.  D.  1885,  and 
recorded  in  mortgage  record  0,  at  page  476. 

"That  said  mortgage  was  conditioned  to  pay  the  sum  of 
$286.15;  and  further,  the  said  defendants  therein,  Haines 
Brothers  &  Co.,  answering,  alleged:  — 

"That  their  mortgage  as  set  up  in  plaintiffs'  petition,  and 
as  herein  admitted  to  be  true,  is  not  and  will  not  become  due 
until  March  9,  A.  D.  1886;   further    answering,  'deny  each 
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and  every  other  allegation  in  this  plaintiff's  petition  contained 
not  herein  admitted  to  be  true.'  And  the  said  defendants, 
answering,  in  conclusion,  say:  '  Therefore  these  defendants 
pray  that  the  said  mortgage  of  these  defendants,  Haines 
Brothers  &  Co.,  may  be  foreclosed.** 

"That  McCrosky,  Wright,  and  Leach,  James  Flinn,  Eliza- 
beth Flinn,  and  William  B.  Goldsmith  may  be  foreclosed  of  all 
right  of  redemption  or  other  interest  in  said  premises,  and  foi? 
Buch  other  and  further  relief  as  equity  and  good  conscience' 
may  require. 

"That  afterwards,  at"  the  April,  1886,  term  of  the  district 
court  in  and  for  Johnson  County,  and  state  of  Nebraska,  to 
wit,  on  the  thirteenth  day  of  April,  1886,  said  cause  coming 
on  to  be  heard  on  the  issues  joined,  the  court  found:  'Due 
plaintiff  from  defendant  James  Flinn,  on  note,  $215,  and  same 
is  a  second  lien  on  the  premises;  and  that  there  is  due  de- 
fendant Haines  Brothers  &  Co.,  on  judgments,  $317.16,  which 
is  a  third  lien  on  the  premises;  and  that  there  is  due  Louis 
Grosjean  twenty  dollars,  which  is  the  fourth  lien;  and  that 
the  claim  of  defendant  William  B.  Goldsmith  is  the  first  lien, 
and  not  yet  due,  and  shall  be  subject  to  it.  Decree  of  fore- 
closure and  order  of  sale.' 

"In  accordance  with  such  finding  so  made,  said  decree  of 
foreclosure  was  entered,  and  on  the  eleventh  day  of  May,  1886, 
order  of  sale  was  issued  directed  to  the  sheriff  of  said  county, 
who,  after  advertising  said  sale,  sold  the  premises  described, 
on  the  twenty-eighth  day  of  June,  1886,  to  McCrosky,  Wright, 
and  Leach,  which  said  sale  was  by  the  Hon.  J.  H.  Broady, 
judge  of  said  district  court,  on  the  seventeenth  day  of  August, 
1886,  at  chambers,  confirmed,  and  deed  ordered  to  be  made  to 
Charles  Leach,  the  other  answerin-g  defendant  herein,  and  one 
of  the  firm  of  McCrosky,  Wright,  and  Leach,  in  trust  for  said 
firm  of  McCrosky,  Wright,  and  Leach.  And  these  answering 
defendants  further  allege  that  each  and  all  of  the  matters  and 
things  in  plaintiffs'  petition  averred  were  by  the  said  court  at 
the  April,  1886,  term  thereof,  in  the  cause  then  therein  pend- 
ing between  McCrosky,  Wright,  and  Leach  as  plaintiffs,  and 
Haines  Brothers  &  Co.,  and  the  other  defendants  herein,  de- 
fendants, were  matters  in  issue  before  the  said  court  in  said 
cause;  and  that  the  said  things  and  matters  in  issue  were  by 
the  said  court  fully  considered  and  determined,  and  these  an- 
swering defendants  were  by  said  court  found  to  have  a  lien 
prior  to  the  mortgage  lien  of  these  plaintiffs,  and  decree  was 
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rendered  upon  said  finding;  that  in  pursuance  of  such  decree, 
the  said  premises  were  sold  to  satisfy  the  decree  in  favor  of 
these  answering  defendants,  and  subject  to  the  mortgage  lien 
of  defendant  Goldsmith;  that  no  appeal  has  been  taken  or 
proceedings  in  error  had  in  said  original  suit. 

"As  a  second  matter  of  defense,  these  defendants  aver  that 
the  mortgage  sued  on  and  described  in  plaintiffs'  petition  was 
executed  upon  land  occupied  at  the  time  of  the  execution  by 
the  said  James  Flinn  and  Elizabeth  Flinn,  his  wife,  as  a 
homestead,  and  which  said  mortgage  was  signed  by  the  said 
James  Flinn  only,  and  defendants  allege  that  said  mortgage 
is  not  a  lien  upon  the  premises  therein  described. 

"  Defendants,  further  answering,  deny  that  the  said  James 

Flinn  is  indebted  in  the  sum  of  $ ,  or  any  other  sum,  to 

the  said  plaintiff. 

"  Defendants  further  deny  each  and  every  allegation  in 
plaintiffs'  petition  contained,  except  such  as  are  herein  spe- 
cifically admitted. 

'*  Wherefore  these  defendants  pray  that  the  court  may 
decree  that  the  matters  and  things  in  plaintiff" 's  petition 
averred  were  in  said  first-named  cause  fully  determined  and 
adjudicated,  and  that  these  defendants'  title  to  the  said  prem- 
ises be  decreed  to  be  paramount  and  superior  to  the  mortgage 
of  said  plaintiffs." 

Flinn,  in  his  answer,  alleges  that  the  land  in  controversy 
was  the  homestead  of  himself  and  wife,  and  that  the  mortgage 
to  the  plaintiff  was  not  signed  by  his  wife.  The  reply  consists 
of  certain  denials.  The  answer  of  Haines  Brothers,  in  the  nature 
of  a  cross-petition,  in  the  former  action,  is  set  out  in  the  rec- 
ord, from  which  it  appears  that  in  the  former  action  they  had 
filed  a  cross-bill,  and  asked  to  have  their  mortgage  foreclosed. 
The  decree,  however,  fails  to  show  that  any  sum  was  allowed 
Haines  Brothers  on  the  foreclosure  of  said  mortgage,  but  they 
were  allowed  certain  judgment  liens  claimed  by  them.  No 
appeal  was  taken,  and  they  seem  to  have  been  satisfied  with 
the  decree.  It  is  impossible  for  us  to  hold  such  decree  to  be 
void.  The  court  may  have  found  that  the  mortgage  had  been 
satisfied,  or  that  it  was  void,  or  given  without  consideration. 
The  mortgage  was  then  due,  and  for  aught  that  appears  it 
Bhould  have  been  foreclosed,  unless  some  of  the  defenses  to 
the  same  were  considered  sufficient  to  defeat  it.  The  evi- 
dence in  that  case  is  not  before  us,  and  the  presumptions  are 
that  the  decree  was  right.     The  matter  involved  in  the  plain- 
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tiffs'  petition,  therefore,  having  been  set  up  in  a  former  action 
by  cross-petition,  and  a  judgment  rendered  thereon,  is  rea 
adjudicata. 

In  Washington  etc.  Packet  Co.  v.  Sickles,  5  "Wall.  592,  the 
supreme  court  of  the  United  States  say:  "As  we  understand 
the  rule  in  respect  to  the  conclusiveness  of  the  verdict  and 
judgment  in  a  former  trial  between  the  same  parties,  when 
the  judgment  is  used  in  pleading  as  a  technical  estoppel,  or 
is  relied  on  by  way  of  evidence  as  conclusive  per  se,  it  must 
appear  by  the  record  of  the  prior  suit  that  the  particular  con- 
troversy sought  to  be  concluded  was  necessarily  tried  and 
determined;  that  is,  if  the  record  of  the  former  trial  shows 
that  the  verdict  could  not  have  been  rendered  without  decid- 
ing the  particular  matter,  it  will  be  considered  as  having 
settled  that  matter  as  to  all  future  actions  between  the  par- 
ties; and  further,  in  cases  where  the  record  does  not  show 
that  the  matter  was  necessarily  and  directly  found  by  the 
jury,  evidence  aliunde  consistent  with  the  record  may  be  re- 
ceived to  prove  the  fact.  But  even  where  it  appears  from  the  ^ 
intrinsic  evidence  that  the  matter  was  properly  within  the 
issue  controverted  in  the  present  suit,  if  it  be  not  shown  that 
the  verdict  and  judgment  necessarily  involved  its  considera- 
tion and  determination,  it  will  not  be  concluded." 

In  our  view,  the  matter  involved  in  this  case  was  properly 
before  the  court  in  the  former  action,  and  its  judgment  thereon 
will  be  conclusive. 

The  rule  is,  that  "where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  arises  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every  other  court. 
In  no  collateral  way  can  the  parties  question  the  correctness 
of  a  judgment  which  has  been  rendered  between  them  in  a 
court  having  jurisdiction  of  them  and  of  the  subject-matter. 
The  only  way  for  them  to  investigate  such  a  judgment  is  by 
a  rehearing  of  that  cause,  either  by  writ  of  error  or  some  other 
legal  and  direct  mode.  For,  to  the  extent  to  which  the  judg- 
ment goes,  their  rights  have  been  considered  and  decided, 
and  they  have  submitted  to  that  decision,  either  from  the 
force  of  law  after  a  final  hearing  by  a  court  of  last  resort,  or 
from  a  disinclination  to  pursue  the  matter  further  when  other 
courses  of  procedure  for  rehearings  were  open  before  them, 
and  might  have  been  had  if  they  had  so  elected.  Upon  this 
point  the  authorities  are  numerous  and  decisive";  HolUster  v. 
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Abbott,  31  N.  H.  448;  64  Am.  Dec.  342;  Wells  on  Res  Adju- 
dicata  and  Stare  Decisis,  5. 

This  we  regard  as  a  correct  statement  of  the  law.  The 
former  decree,  therefore,  is  conclusive,  and  this  action  is 
thereby  barred.  An  examination  of  the  record  shows  that 
the  sale  was  confirmed  at  chambers,  in  a  county  other  than 
that  in  which  the  land  is  situated.  Whether,  under  our  stat- 
ute, there  is  authority  to  confirm  a  sale  in  this  manner  is  not 
raised  by  either  pleadings  or  proof. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Res  Adjudicata.  —  As  to  what  constitutes  res  adjudicata,  and  upon  whom 
binding,  see  note  to  Oould  v.  Sternhicrg,  15  Am.  St.  Rep.  142,  143;  note  to 
Hawk  V.  Evans,  14  Am.  St.  Rep.  250,  251;  compare  also  note  to  Gayer  v. 
Parker,  8  Am.  St.  Rep.  229,  230. 

Conclusiveness  of  Judgments  upon  Collateral  Attack.  —  Judg- 
ments not  absolutely  void  are  conclusive  as  to  the  recitals  therein  until 
reversed  upon  appeal,  or  set  aside  in  a  direct  proceeding  for  that  purpose: 
Note  to  Oould  v.  Sternhurg,  15  Am.  St.  Rep.  143. 

Res  Adjudicata  —  Foreclosure  of  Mortqage. —  A  decree  finding  the 
sum  due  upon  a  mortgage,  and  ordering  the  mortgaged  premises  sold  to 
satisfy  the  judgment,  is  conclusive  of  the  fact  that  the  debt  was  due  and  of 
the  amount  due;  and  the  mortgagor  cannot  set  up  that  the  decree  was  con- 
trary to  an  agreement  to  give  further  time  at  a  lesser  rate  of  interest,  for 
these  matters  are  res  adjudicata:  Windett  v.  Life  Ins.  Co.,  130  111.  621.  Where 
a  married  woman  executes  a  mortgage  upon  her  separate  estate  to  secure  her 
husband,  which  is  subsequently  foreclosed  against  her  as  a  party,  she  cannot 
in  a  collateral  proceeding  call  in  question  the  consideration  of  the  mortgage: 
Watson  v.  Camper,  119  Ind.  60.  Where  a  plaintiff  foreclosed  a  chattel 
mortgage  against  the  mortgagor  and  purchasers  of  the  mortgaged  property, 
recovering  a  personal  judgment  against  the  mortgagor,  not  against  the  pur- 
chasers, as  he  might  have  done,  he  cannot  afterwards  bring  an  action 
against  the  purchasers  to  recover  personal  judgments:  Kent/on  v.  Wilson,  78 
Iowa,  408.  Where  a  foreclosure  decree  has  been  reversed  after  a  sale  there- 
under, at  which  the  mortgagees  become  the  purchasers,  and  a  grantee  of  the 
mortgagor,  who  purchased  pendente  lite,  M'ho  is  also  a  party  defendant  as  the 
part  owner  of  a  junior  mortgage,  submits  without  objection  to  an  account- 
ing upon  a  second  trial  of  the  suit,  in  which  all  rents  collected  by  the  prior 
mortgagees  up  to  the  date  of  the  second  trial  are  applied  to  reduce  the  prior 
mortgage  to  the  benefit  of  the  holders  of  the  second  mortgage,  such  grantee 
is  bound  by  the  accounting,  and  cannot  afterwards  sue  to  recover  the  rents 
collected  by  the  prior  mortgagees,  on  the  ground  that  he  was  entitled  to 
them  as  owner  of  the  mortgaged  premises:  Wise  v.  Walker,  81  Cal.  11. 

But  a  decree  of  foreclosure  does  not  conclude  strangers  to  the  controversy 
in  which  it  was  rendered;  nor  an  interested  party,  who  was  not  made  a  party 
to  the  suit:  Jones  v.  Vert,  121  Ind.  140;  16  Am.  St.  Rep.  379,  and  particu- 
larly note.  Where  a  widow  is  entitled  to  have  one  third  of  her  deceased 
husband's  realty  set  off  to  her,  or  to  be  allowed  to  redeem  from  a  mortgage 
executed  by  him,  the  theory  of  the  existence  of  a  mortgage  having  been 
adopted,  a  judgment  awarding  the  partition  is  not  res  adjudicata  with  respect* 
to  the  right  of  the  mortgagees  to  redeem:  Quick  v.  Brenner,  120  Ind.  364. 
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LiBERMAN  V.  State. 

[26  Nebraska,  464.] 

CtoNSnrunONAL  Law  —  Trial  withodt  Jury. — A  city  charter  providing 
that  prosecutions  for  violations  of  the  city  ordinances  shall  be  tried  by 
the  police  court  without  the  intervention  of  a  jury  is  not  void  as  being 
in  conflict  with  a  constitutional  provision  that  the  right  of  trial  by  jury 
shall  remain  inviolate,  when  the  provisions  of  such  charter  apply  only  to 
minor  misdemeanors  and  have  no  reference  to  the  violation  of  the  crim- 
inal laws  of  the  state,  wherein  express  provision  is  made  for  trial  by 
jury. 

Municipal  Corporations — Spndat  Laws  —  Constitutionality  of  Ordi- 
nance. —  A  city  ordinance  prohibiting  all  persons  from  engaging  in  cer- 
tain kinds  of  business  on  the  day  known  as  Sunday,  and  excepting  from 
its  operation  p*""  sons  engaged  in  certain  other  kinds  of  business  of  neces- 
sity on  that  day,  is  not  void  as  discriminating  against  one  class  of  per- 
sons and  as  extending  to  another  class  privileges  and  bn'iuess  advantages 
over  competitors  and  others  engaged  in  business  within  the  city. 

Municipal  Corporations  —  Construction  of  Sunday  Ordinance.  — 
Where  a  city  ordinance  prohibits  all  persons  from  engaging  in  certain 
kinds  of  business  on  the  day  known  as  Sunday,  but  excepts  from  its 
operation  those  who  conscientiously  observe  the  seventh  day  of  the  week 
as  the  Sabbath,  the  fact  that  a  person  believes  the  seventh  day  is  the 
Sabbath,  but  does  not  observe  it  as  such,  does  not  bring  him  within  the 
exception. 

Pound  and  Burr,  for  the  plaintiff  in  error. 
Q.  M.  Lambertson,  for  the  defendant  in  error. 

Reese,  C.  J.  This  was  an  application  to  the  district  court 
for  a  writ  of  habeas  corpus,  in  which  it  was  alleged  that  plain- 
tiff in  error  was  deprived  of  his  liberty  by  P.  H.  Cooper,  the 
marshal  of  the  city  of  Lincoln.  The  writ  was  issued  by  order 
of  the  judge  of  the  district  court,  to  which  the  marshal  made 
return  that  he  held  plaintiff  in  error  by  virtue  of  a  writ  of 
commitment  issued  by  the  police  judge  of  the  city  of  Lincoln, 
wherein  it  is  shown  that  plaintiff  in  error  had  been  con- 
victed before  said  police  judge  of  the  offense  of  keeping  open 
his  "  dry  goods  and  notion  store "  for  the  sale  of  goods  on 
Sunday,  in  the  city  of  Lincoln,  in  violation  of  a  city  ordi- 
nance, and  had  failed  and  refused  to  pay  the  fine  imposed  by 
the  said  police  judge. 

Upon  a  hearing  before  the  district  court,  plaintiff  in  error 
was  refused  a  discharge,  and  was  remanded  to  the  custody  of 
the  marshal.     He  now  prosecutes  error  to  this  court. 

Two  questions  are  presented  for  decision,  which  will  be 
briefly  noticed  in  the  order  in  which  they  are  presented  by 
plaintiff  in  his  brief. 
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1.  It  is  stipulated,  though  not  shown  by  the  transcript  of 
the  police  judge,  that  upon  the  trial  of  the  case  in  the  police 
court,  plaintiff  in  error  demanded  a  jury  trial,  which,  under 
the  provisions  of  section  106,  chapter  11,  of  the  Session  Laws 
of  1887,  entitled  Cities  of  the  First  Class,  was  refused.  It  is 
now  insisted  that  by  the  provisions  of  the  constitution  he  was 
entitled  to  a  jury  trial,  and  that  the  law  depriving  him  of  that 
right  is  unconstitutional.  The  ordinance  under  the  provisions 
of  which  the  conviction  was  had  provides  as  a  penalty  for  its 
violation  a  fine  of  not  less  than  five  dollars  nor  more  than  one 
hundred  dollars,  without  imprisonment  except  upon  failure  of 
payment  of  the  fine  imposed.  The  section  above  referred  to 
provides  that  prosecutions  for  a  violation  oi  3ity  ordinances 
shall  be  tried  by  the  police  court  without  the  intervention  of  a 
jury,  and  by  section  98  of  the  same  act,  an  appeal  to  the  dis- 
trict court  is  permitted  in  all  cases  where  the  fine  imposed 
exceeds  ten  dollars.  It  may  be  observed  that  the  provision 
requiring  prosecutions  for  violations  of  ordinances  to  be  tried  by 
the  police  judge  alone,  without  a  jury,  has  no  reference  to 
violations  of  the  criminal  laws  of  the  state;  for  in  such  cases 
it  is  expressly  provided  that  jury  trials  may  be  had. 

We  do  not  think  that  the  law  under  which  the  police  judge 
acted  can  be  said  to  be  unconstitutional,  or  that  by  the  pro- 
visions of  the  constitution,  plaintifif  in  error  had  the  right  to 
demand  a  jury  trial.  Ordinances  are  made  by  virtue  of  the 
incidental  powers  of  municipal  corporations,  under  the  au- 
thority conferred  by  legislative  enactment,  in  the  exercise  of 
their  legitimate  police  authority  for  the  preservation  of  the 
peace,  good  order,  safety,  and  health  of  the  inhabitants  of  the 
corporation,  and  relate,  generally,  to  minor  acts  not  embraced 
in  the  public  criminal  laws  of  the  state,  and  need  not  be  tried 
by  a  jury,  their  speedy  enforcement  being  usually  necessary 
to  accomplish  the  purpose  of  their  enactment.  They  are  not 
included  within  the  provisions  of  the  constitution:  City  Council 
of  Anderson  v.  O'Donnell,  29  S.  C.  355;  13  Am.  St.  Rep.  728; 
Carter  v.  Camden  District  Court,  49  N.  J.  L.  600;  Dillon  on 
Municipal  Corporations,  sees.  432,  433;  Cooley's  Constitu- 
tional Limitations,  596;  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  548,  549;  Proffatt  on  Jury  Trial,  sec.  95,  and 
cases  cited  in  note. 

2.  It  is  next  contended  that  the  city  ordinance  for  the  viola- 
tion of  which  plaintiff  was  convicted  is  unconstitutional  and 
void,  for  the  reason  that  it  extends  to  certain  classes  of  indi- 


May,  1889.]  Liberman  v.  State.  793 

viduals  privileges  and  business  advantages  over  competitors 
and  others  engaged  in  business  within  the  municipality. 
This  contention  is  based  upon  the  provisions  of  the  ordinance 
by  which  certain  kinds  of  business  are  exempted  from  its 
operation.  The  section  of  the  ordinance  under  which  plaintiff 
was  convicted  is  as  follows:  — 

"Sec.  2.  It  shall  be  unlawful  for  any  business  house,  bank, 
store,  saloon,  or  any  office,  to  be  open,  or  for  any  person  or 
persons  to  be  admitted  thereto  for  general  business  on  said 
day,  within  the  limits  of  said  city,  excepting  only  offices  of 
physicians,  telegraph  offices,  express  offices,  photograph  gal- 
leries, railroad  offices,  telephone  offices,  hotels,  restaurants, 
cigar-stores,  eating-houses,  ice-cream  parlors,  fruit-stands,  or 
other  like  places  of  business  in  the  sale  of  goods  and  com- 
modities of  a  perishable  character  and  for  immediate  use, 
street-cars,  railway  passenger  trains,  livery-stables,  vendors  of 
ice,  bread,  and  milk,  and  drug-stores  for  necessary  purposes. 
Meat  markets  shall  be  permitted  to  be  opened  till  the  hour  of 
nine  o'clock,  a.  m,;  and  bath-rooms,  and  the  printing  of  news- 
papers and  distribution  thereof,  shall  be  open  until  the  hour 
of  twelve  o'clock,  noon.  The  term  'saloon,'  as  used  in  this  or- 
dinance, shall  be  construed  to  include  all  places  where  malt, 
spirituous,  or  vinous  liquors  are  sold  or  kept  for  sale  as  a  bev- 
erage. And  it  is  further  provided  that  all  persons  engaged  in 
and  about  these  occupations  shall  conduct  the  same  in  a  quiet, 
orderly  manner,  so  as  in  no  way  or  manner  to  interfere  with  or 
molest  persons  engaged  in  public  worship  at  places  of  worship; 
provided,  that  works  of  necessity  and  charity  are  excepted 
from  the  operation  of  this  article;  and  provided  further,  that 
nothing  herein  contained  shall  extend  to  those  who  conscien- 
tiously observe  the  seventh  day  of  the  week  as  the  Sabbath, 
nor  to  prevent  families  emigrating  from  traveling,  superin- 
tendents or  keepers  of  toll-bridges  or  toll-gates  from  attending 
and  superintending  the  same,  or  ferry-men  from  conveying 
travelers  over  the  waters,  or  persons  moving  their  families  on 
such  days,  or  to  prevent  railway  companies  from  running 
necessary  trains." 

The  stipulation  of  facts  upon  which  the  case  was  submit- 
ted to  the  district  court  contains  the  following  paragragh:  — 

"It  is  further  agreed  that  the  defendant  is  a  member  of  the 
firm  of  Liberman  and  Berkson,  and  keeps  what  is  called  "The 
Fair,"  on  O  Street,  between  Ninth  and  Tenth  streets,  in  said 
city,  and  keep  a  general  stock  of  ladies'  and  gentlemen's  fur- 
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nishing  goods,  notions,  fancy  goods,  dry  goods,  soaps,  combs, 
toilet-boxes,  canes,  etc.,  etc.;  that  next  adjoining  said  place  of 
business  on  the  west  is  W.  J.  Turner's  drug-store,  who  keeps  a 
general  stock  of  drugs,  paints,  oils,  etc.,  and  is  a  competitor  of 
this  defendant  in  the  line  of  said  goods  called  notions,  fancy 
goods,  soaps,  combs,  toilet-boxes,  cigar-holders,  tobacco-boxes, 
etc.;  that  also  within  the  said  city  are  a  great  number  of  drug- 
stores and  cigar-stands  dealing  in  said  articles  called  cigars, 
cigar-holders,  tobacco,  tobacco-boxes,  canes,  etc." 

It  is  contended  that  by  this  ordinance  plaintiff  in  error  is 
compelled  to  close  his  place  of  business  on  Sunday,  while  the 
drug-stores,  tobacco  houses,  and  others  in  competition  with 
him  in  trade,  are  not  required  to  do  so.  We  apprehend  that 
the  ordinance  under  consideration  must  be  given  a  reasonable 
construction,  and  that  while  a  druggist  is  allowed  to  keep  his 
place  of  business  open  "for  necessary  purposes,"  he  would  not 
be  allowed  to  engage  in  the  sale  of  soaps,  canes,  combs,  toilet- 
bcxes,  and  cigar-holders  without  being  held  to  have  violated 
the  provisions  of  the  ordinance.  While  a  drug-store  may  be 
kept  open  for  necessary  purposes,  yet  it  is  not  provided  that 
the  proprietor  may  engage  in  indiscriminate  trade  on  Sunday, 
but,  evidently,  that  he  may  sell  such  medicines,  and  only 
Buch,  as  are  necessary  to  relieve  the  actual  necessities  of  the 
public  on  that  day.  There  is  no  discrimination  in  the  ordi- 
nance against  plaintiff's  business,  and  it  is  not  void. 

It  is  said  in  the  stipulation  that  plaintiff  in  error  and  his 
partner  "  are  Jews,  and  do  conscientiously  believe  in  the 
eeventh  day  of  the  week  as  their  religious  day  of  rest;  and 
upon  said  seventh  day  of  the  week,  while  said  store  was  open, 
they  stood  ready  to  sell  any  article  in  their  store,  as  well  as 
upon  the  first  day  of  the  week,  and  on  said  seventh  day  of  the 
week  they  keep  their  store  open  the  same  as  upon  other  days." 

The  ordinance  provides  that  its  provisions  "  shall  not  ex- 
tend to  those  who  conscientiously  observe  the  seventh  day  of 
the  week  as  the  Sabbath";  and  therefore,  as  plaintiff  does  not 
"observe  "  that  day  as  a  Sabbath,  he  is  not  within  its  provisions. 

The  judgment  of  the  district  court  is  afiirmed. 

Mpnicipal  Corporations — Enforcement  of  Ordinances — Trial  with- 
out A  Jury.  — The  enforcement  of  municipal  by-laws,  by  the  infliction  of 
fines  thereunder  without  the  intervention  of  a  jury,  is  not  in  conflict  with 
the  provisions  of  the  state  constitution  securing  trial  by  jury,  because  such 
right  was  not  claimed  for  nor  accorded  to  oS"enders  in  such  cases  before  the 
adoption  of  the  state  constitution:  Floyd  v.  Comvwisioners,  14  Ga.  354;  58 
Am.  Deo.  559;  but  see  RoU  v.  Mayor,  15  La.  129;  35  Am.  Dec.  186. 
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SiTNDAr  Laws  —  Observance  of.  —  Jews,  Seventh-day  Adventists,  and 
any  others  who  conscientiously  observe  the  seventh  day  of  the  week  to  wor- 
ship God  are  as  much  bound  to  refrain  from  business  or  worldly  employment 
on  Sunday,  under  laws  prohibiting  the  same,  as  any  other  persons:  Specht  v. 
Commonwealth,  8  Pa.  St.  312;  49  Am.  Dec.  518;  Society  for  VisUatioJi  etc.  v. 
Commonwealth,  62  Pa.  St.  125;  91  Am.  Dec.  139;  note  to  City  Council  v.  Ben- 
jamin, 49  Am.  Dec.  623;  note  to  Johns  v.  Stale,  41  Am.  Rep.  579,  580;  dtp 
of  Shreveport  v.  Levy,  26  La.  Ann.  671;  21  Am.  Rep.  553. 

Sunday  Laws  —  Constitutionality  of. — The  question  of  the  constitu- 
tionality of  Sunday  laws,  generally,  is  thoroughly  discussed  in  the  note  to 
City  Council  -v.  Benjamin,  49  Am.  Dec.  616-623.  The  Sunday  law  of  Louisi- 
ana of  1886  does  not  violate  the  provisions  of  the  state  constitution  concern- 
ing religious  liberty,  etc.,  nor  of  constitution  of  the  United  States  respecting 
protection  "of  life,  liberty,  and  property,"  and  the  guaranty  of  "equal 
protection  of  the  laws."  The  law  is  a  valid  exercise  of  the  police  power  of 
the  state:  State  v.  Judge,  39  La.  Ann.  132;  and  exemptions  from  the  opera- 
tion of  the  law  must  not  include  cases  not  within  the  contemplation  of  its 
makers.  Those  claiming  the  exemption  to  apply  to  them  must  prove  it  with 
certainty:  State  v.  Fernandez,  39  La.  Ann.  539. 
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Deed,  when  a  Mortgage.  —  If  a  mortgagor,  being  threatened  with  fore- 
closure, conveys  the  mortgaged  premises  to  the  mortgagee,  in  conse- 
quence of  an  agreement  that  the  latter  would  sell  the  land,  or  permit 
the  former  to  do  so,  and  after  paying  the  mortgage  debt,  interest,  ami 
expenses,  pay  the  surplus  to  the  mortgagor,  such  conveyance  is  a  mort- 
gage. 

Mortgage,  Deed  Absolute  may  be  Shown  to  be.  —  A  deed  absolute  in 
it.s  terms  may  be  shown  bj'  parol  evidence  to  have  been  given  only  as 
security  for  the  paymtnt  of  money,  and  to  have  been  intended,  as  be* 
tween  the  parties,  to  operate  only  as  a  mortgage. 

Savage,  Morris,  and  Davis,  for  the  plaintiff  in  error. 

Montgomery  and  Jeffrey,  for  the  defendant  in  error. 

Cobb,  J.  This  action  was  commenced  in  the  district  court 
of  Douglas  County  by  David  Fetz,  plaintiff,  against  Lyman 
H.  Tower,  defendant. 

The  petition  alleges  that  in  March,  1880,  the  plaintiff  was 
a  resident  of  Webster  County,  and  was  owner  in  fee  of  one 
quarter-section  of  land  therein  described,  and  that  the  defend- 
ant was  a  resident  of  the  city  of  Hastings,  engaged  in  nego- 
tiating loans  on  farm  property;  that  at  said  time  plaintiff 
employed  defendant  to  negotiate  a  loan  on  said  land  for  the 
Bum  of  eight  hundred  dollars,  with  one  Edwin  R.  Fay,  for 
which  plaintiff  executed  a  mortgage  on  said  land  securing  a 
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note  payable  to  said  Fay, years  after  date,  with  interest 

at  ten  per  cent,  semi-annually;  that  plaintiff  was  unable  to 
meet  the  interest  coming  due  on  said  note,  and  on  the  28th  of 
June,  1882,  he  was  visited  by  one  Dent,  who  was  agent  of  said 
defendant,  and  who,  by  authority  of  defendant,  approached 
plaintiff  and  informed  him  that  if  he  did  not  pay  the  interest 
on  said  mortgage  to  Fay,  the  mortgage  would  be  foreclosed, 
and  the  property  sold  for  a  sum  less  than  the  amount  of  his 
indebtedness,  and  that  a  deficiency  judgment  would  be  ren- 
dered against  him;  but  that  if  he  would  convey  the  land  to 
the  defendant.  Tower,  he,  Tower,  would  negotiate  and  sell  the 
same  at  private  sale  for  a  much  better  price  than  it  would 
bring  at  a  judicial  sale,  and  out  of  the  proceeds  would  pay 
the  said  mortgage  to  Fay,  and  the  taxes  on  the  property,  and 
account  to  the  plaintiff  for  the  balance  of  the  price  he  should 
receive  for  the  h  nd.  Accordingly,  having  confidence  in  the 
representations  and  promises  of  Dent,  plaintiff  made  and  de- 
livered to  Tower  his  warranty  deed  for  the  land,  conveying 
the  same  to  him,  which  deed  was  accepted  by  Tower  on  the 
day  last  mentioned,  for  which  the  plaintiff  received  no  other 
consideration  than  the  promises  hereinbefore  stated;  that  on 
January  2,  1883,  Tower  paid  the  taxes  for  the  year  1881  on 
the  land,  amounting  to  $18.70,  and  on  July  10,  1883,  paid  the 
taxes  for  1882,  amounting  to  $12.48;  that  defendant  never 
paid  any  other  sura  on  said  land,  but  on  June  27,  1883,  sold 
the  same  for  ^1,200  over  and  above  the  mortgage,  subject  to 
the  payment  thereof,  to  one  Wallace  L.  Lighthart,  and  exe- 
cuted a  deed  therefor,  and  received  the  said  sum  of  $1,200; 
that  the  defendant,  though  often  requested  by  the  plaintiff  to 
account  for  and  pay  to  him  the  consideration  received  from 
said  Lighthart  for  said  land,  less  the  amount  of  taxes  paid 
thereon,  has  neglected  and  refused,  and  still  neglects  and 
refuses,  so  to  do;  with  prayer  for  judgment  for  $1,168.82,  with 
interest  from  June  27,  1883,  at  seven  per  cent  per  annum. 

The  defendant  answers,  denying  each  and  every  allegation 
except  such  as  are  specifically  admitted  or  denied;  and  ad- 
mits that  the  plaintiff  was  the  owner  of  the  land;  that  he 
negotiated  a  loan  for  the  plaintiff  with  Fay,  as  alleged;  that 
not  knowing  whether  or  not  one  Dent  made  the  representa- 
tions set  forth,  denies  the  same,  and  denies  that  Dent  was  the 
agent  authorized  and  empowered  to  make  any  such  represen- 
tations, and  says  that  he  purchased  the  land  from  plaintiff, 
paying   therefor    a  valuable  consideration,  and,  in  addition 
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thereto,  assumed  the  mortgage  and  note  mentioned;  that  the 
land  at  the  time  of  the  purchase  was  not  worth  more  than  the 
amount  loaned  thereon,  eight  hundred  dollars,  and  in  assum- 
ing the  same,  defendant  was  paying  the  full  value,  and  that 
the  sale  was  made  to  him  without  any  conditions  whatever, 
and  was  a  bona  fide  sale,  and  so  understood  by  all  parties  con- 
cerned. He  admits  that  he  afterwards  paid  the  taxes,  and 
that  on  June  27,  1883,  he  sold  the  land  to  Wallace  L.  Light- 
hart,  and  conveyed  the  same,  for  $1,200;  and  that  he  refuses 
to  account  to  plaintiff  for  said  sum,  less  the  taxes,  or  for  any 
other  sum,  and  denies  that  he  is  indebted  to  the  plaintiflF  in 
$1,168.82,  or  any  other  sum  whatever. 

The  plaintiff  replied,  denying  that  the  defendant  purchased 
said  land,  paying  a  valuable  consideration,  and  denying  that 
he  paid  any  consideration  whatever;  denying  that  the  land, 
at  the  time  of  the  purchase,  was  not  worth  more  than  the 
amount  loaned  thereon,  eight  hundred  dollars;  alleging  that 
the  land  was  worth  at  that  time  two  thousand  five  hundred 
dollars;  and  denying  that  in  assuming  said  note  and  mort- 
gage defendant  was  paying  its  full  value;  and  denying  that 
the  sale  was  made  without  conditions,  and  was  a  bona  fide 
sale,  and  so  understood  by  all  parties. 

There  was  a  trial  to  the  court,  a  jury  being  waived,  with  a 
finding  for  the  plaintiff,  and  judgment  for  $1,567.50. 

The  defendant  brings  the  cause  to  this  court  on  error,  and 
assigns  twenty  distinct  errors  in  the  proceedings  below,  seven- 
teen of  which  are  for  the  alleged  erroneous  admissions  of  tes- 
timony offered  by  the  plaintiff  and  objected  to  by  defendant; 
the  eighteenth,  that  the  decision  is  not  sustained  by  sufficient 
evidence;  the  nineteenth,  that  the  decision  is  contrary  to  law; 
the  twentieth,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  last  three  only  will  be  considered,  as  it  has  been  often 
held  that  where  a  cause  is  tried  to  a  court  without  the  inter- 
vention of  a  jury,  its  judgment  will  not  be  reversed  by  an 
appellate  court  for  error  in  the  admission  of  testimony  on  the 
trial:  Richardson  v.  Doty,  25  Neb.  420;  Enyeart  v.  Davis,  17 
Neb.  228;  1  Greenl.  Ev.,  14th  ed.,  sec.  49.  So  that  if  upon  the 
examination  of  the  last  three  points  it  shall  appear  that  suf- 
ficient material  and  competent  evidence  was  before  the  court 
to  sustain  its  findings  and  judgment,  they  will  not  be  reversed 
for  the  reason  that  there  was  also  before  it  illegal  and  incom- 
petent testimony. 
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It  appears  from  the  bill  of  exceptions  that  in  1880  the  plain- 
tiff was  the  owner  of  a  farm  in  Webster  County,  and  the 
defendant  was  carr3'ing  on  a  loan  agency  and  a  business  at 
Hastings.  The  plaintiff  applied  to  the  defendant  for  a  loan 
of  money  on  his  said  farm.  Defendant  entertained  the  appli- 
cation, and  sent  one  Dent,  his  brother-in-law,  and  general 
agent  on  the  outside  business  of  his  loan  branch  and  agency, 
to  inspect  and  value  the  farm.  This  being  done,  resulted  in 
the  negotiation  of  a  loan  of  eight  hundred  dollars  by  the  plain- 
tiff, through  the  agency  of  the  defendant,  from  one  Edwin  R. 
Fay,  of  New  York,  an  old  customer  of  the  defendant,  a  mort- 
gage being  executed  upon  the  farm  to  secure  the  loan  to  Fay 
for  said  eight  hundred  dollars,  drawing  ten  per  cent  interest, 
payable  semi-annually,  for  five  years  from  March,  1880,  the 
period  the  mortgage  was  to  run;  and  that  the  plaintiff, 
through  his  son,  paid  one  year's  interest  on  the  loan.  At  the 
expiration  of  the  second  year,  that  year's  interest  was  unpaid, 
and  defendant  notified  plaintiff  by  letter,  as  he  testifies,  to  the 
effect  that  unless  the  interest  was  paid,  the  mortgage  would 
be  foreclosed;  that  some  time  afterwards,  defendant  being 
absent  in  the  East,  wrote  to  Mr.  Dent,  his  general  agent,  that 
he  would  assume  the  mortgage  of  plaintiff  to  Fay,  "in  consid- 
eration of  the  warranty  deed  to  me."  About  this  time,  and  pre- 
sumably after  the  receipt  of  the  letter  from  Dent  by  the  defend- 
ant, as  appears  by  the  testimony  of  the  plaintiff.  Dent  applied 
to  the  plaintiff,  representing  that  he  was  sent  by  the  defendant 
to  demand  the  interest  due  on  the  mortgage.  The  plaintiff  being 
unable  to  pay  the  interest,  Dent  informed  him  that  "they 
would  have  to  foreclose  the  mortgage  if  he  did  not  make  some 
arrangement";  that  plaintiff  replied  to  him  that  "he  did  not 
know  what  arrangement  he  could  make,  as  he  had  no  means 
at  hand,  at  all,  except  the  farm  ";  that  Dent  then  said  that 
"  they  had  a  good  deal  of  land  on  their  hands,  and  were  not 
very  particular  about  taking  any  more;  but  if  plaintiff  would 
agree  to  make  them  over  a  deed,  they  would  take  the  land 
and  sell  it,  and  whatever  was  over  after  paying  the  mortgage 
and  the  actual  expenses,  they  would  pay  to  him,  and  that 
plaintiff  might  also  have  the  same  privilege,  provided  he  would 
make  the  deed  "  to  sell  the  land,  and  to  notify  them  that  he 
had  sold  it,  and  turn  the  money  over  to  them;  that  all  that 
was  done;  and  that  was  the  understanding;  that  Dent  said  if 
the  plaintiff  did  not  do  that,  the  mortgage  would  be  foreclosed, 
and  plaintiff  would  be  burdened  with  another  debt  "on  his 
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relations,  and  that  he  had  better  do  it";  that  Dent  agreed  at 
the  time  to  give  plaintiff  papers  to  show  this  arrangement; 
that  the  deed  was  then  written  out  by  Dent;  was  left  at  the 
county  clerk's  office,  and  was  afterwards  executed  by  plaintiflf 
and  his  wife,  and  was  placed  on  record.  This  deed  was  a 
general  warranty  deed  of  the  mortgaged  farm  of  plaintiff  to 
defendant,  expressing  the  consideration  of  $925,  executed 
on  June  28,  1882.  There  does  not  appear  to  have  been  any 
defeasance  executed  to  the  plaintiflf  by  the  defendant,  nor 
any  one  for  him,  in  accordance  with  the  understanding  be- 
tween Dent  and  the  plaintiflf,  as  testified  to  by  the  latter. 

The  above  facts,  excepting  those  pertaining  to  the  loan,  the 
execution  of  the  mortgage,  the  paying  of  one  year's  interest  by 
the  plaintiflf's  son,  the  delinquency  of  the  second  year's  inter- 
est, the  notifying  of  the  plaintiflf  by  the  defendant  that  unless 
the  same  was  paid  the  mortgage  would  be  foreclosed,  the  writ- 
ing by  defendant  to  Dent  from  the  East  that  he  would  assume 
the  mortgage  in  consideration  of  a  warranty  deed  of  the  farm, 
and  the  conveyance  of  the  farm  by  plaintiflf  and  wife  to  de- 
fendant, are  denied  in  general  by  the  defendant;  but  there  is 
no  evidence  in  respect  thereto  in  conflict  with  that  of  the  plain- 
tiflf. Just  one  year  and  a  day  after  the  execution  of  the  deed 
by  the  plaintiflf  and  wife  to  the  defendant,  the  defendant  and 
wife  made  their  deed  of  the  farm  to  William  L.  Lighthart  for 
the  expressed  consideration  of  twelve  hundred  dollars,  subject 
to  the  said  mortgage  and  taxes. 

It  will  be  observed  that  the  original  mortgage  was  directly 
to  Mr.  Fay.  The  defendant  testifies  that  although  he  did  not 
guarantee  mortgages  taken  by  him  directly  to  Fay,  and  while 
he  did  not  think  that  he  would  be  obliged  to  make  good  any 
deficiency  in  such  loans,  yet,  in  point  of  fact,  he  had  alwaj's 
made  good  the  loans,  and  had  always  felt  that,  without  refer- 
ence to  any  special  guaranty,  he  should  take  care  to  make 
good  any  such  loans;  therefore,  the  defendant  stood  in  the 
same  attitude  toward  the  plaintiflf,  in  this  transaction,  as  if  the 
original  mortgage  had  been  made  to  him,  and  he  was  the  owner 
of  it;  and  this  being  the  case,  according  to  the  testimony  of  the 
plaintiflf,  which  was  accepted  by  the  court,  the  absolute  deed  of 
the  plaintiflf  was  substituted  for  the  mortgage,  not  for  the  pur- 
pose of  conveying  the  equity  of  redemption,  but  of  placing  it 
in  the  power  of  the  defendant  to  sell  and  convey  the  land,  and 
thereby  raise  the  money  to  discharge  the  mortgage  and  taxes. 
According  to  the  defendant's  testin)ony.  Dent  was  authorized 
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to  receive  a  conveyance  of  the  land  from  the  plaintifif;  but  not- 
withstanding that,  he  further  testifies  that  Dent  was  not  au- 
thorized to  make  the  contract  and  offer  the  promises  which 
the  plaintiff  testifies  he  made  and  offered  to  him. 

I  tliink  that  the  deed,  under  the  circumstances  in  evidence, 
must  be  held  to  be  of  that  character,  and  to  have  been  given 
for  the  purpose,  expressed  by  whatever  contract  was  made 
and  such  understanding  as  was  had  between  the  plaintiff  and 
Dent  at  the  time  of  its  execution  by  the  one  and  its  accept- 
ance by  the  other. 

It  is  worthy  of  mention  that  neither  the  note,  nor  the  mort- 
gage executed  by  the  plaintiff  to  Fay,  was  either  canceled 
or  delivered  up  to  the  plaintiff  at  the  execution  of  the  deed; 
nor  does  it  appear  to  have  been  done  to  this  day. 

I  do  not  conceive  the  question  of  estoppel  to  be  a  controlling 
consideration  in  this  case,  but  rather  that  by  means  of  this 
conveyance,  the  defendant,  having  the  control  of  the  mort- 
gage, and  acting  through  Dent,  who  was  clearly  his  agent  to 
receive  the  deed,  and  by  the  subsequent  disposal  of  the  land, 
received  a  large  sum  of  money  in  excess  of  that  sufficient  to 
pay  all  claims,  which,  as  agent  for  and  moral  guarantor  to 
Fay,  or  Fay  himself,  he  was  entitled  to  receive  in  his  dis- 
charge of  the  mortgage.  This  money  it  would  appear  to  be 
inequitable  and  against  good  conscience  to  decree  that  the 
defendant  should  retain. 

But  the  most  important  legal  question  presented  is,  whether 
the  trust  created  by  and  resulting  from  the  deed,  absolute  on 
its  face,  could  be  proved  by  parol  testimony.  There  is  suf- 
ficient authority  on  this  question.  The  case  of  Babcock 
V.  Wyman,  19  How.  289,  was  in  all  material  features  sim- 
ilar to  the  case  at  bar.  One  Nehemiah  Wyman  was  seised 
in  fee  of  real  property  in  Charlestown,  Massachusetts,  and 
mortgaged  it  to  the  plaintiff  to  secure  certain  debts  due  him 
in  his  own  right,  and  certain  others  due  to  the  estate  of  Fran- 
cis Wyman,  deceased,  of  which  the  plaintiff  was  executor. 
Nehemiah,  not  being  able  to  pay  the  accruing  interest  to  the 
plaintiff,  and  being  urged  by  his  brother  William  to  make  a 
deed  in  fee  of  the  land  to  the  plaintiff  that  he  might  manage 
and  improve  it,  and  apply  the  rents  and  profits  to  the  interest, 
and  gradually  liquidate  the  principal,  and  being  promised  by 
the  plaintiff  further  advances,  conveyed  the  property  to  the 
plaintiff,  it  being  expressly  agreed  that  notwithstanding  the 
form  of  the  conveyance,  it  should  stand  as  security  only  for 
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the  sums  due  from  him,  amounting  to  $2,033.87.  The  plain- 
tiff took  possession  of  the  property,  and  afterwards  repre- 
sented himself  as  the  sole  owner,  and  sold  it  at  private  sale, 
without  notice  to  Nehemiah,  for  eight  thousand  dollars.  Ne- 
hemiah  subsequently  conveyed  his  right  to  redeem  to  Edward 
Wyman,  a  citizen  of  the  state  of  Missouri,  who  exhibited  a 
bill  against  the  plaintiff  in  error  in  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts.  Decree  was 
rendered,  on  evidence  and  argument,  for  the  complainant, 
and  the  cause  was  brought  to  the  supreme  court  of  the  United 
States  for  review.  The  principal  question  raised  by  the  ap- 
pellant was  whether,  under  the  circumstances  of  the  case,  it 
was  competent  to  show  by  parol  evidence  that  a  deed  absolute 
in  terms  was  intended  to  operate  only  as  a  mortgage.  The 
opinion  was  by  Justice  McLain,  who,  upon  principle  and  the 
authority  of  that  court,  and  other  notable  instances,  held 
that  it  was  competent  to  prove  the  trust  thus  established  by 
parol  testimony.  The  decree  of  the  circuit  court  was  affirmed. 
Supplemental  to  this  is  the  case  of  Morgnn^s  Assignees  v. 
Shinn,  15  Wall.  105,  in  which  the  same  question  arose.  The 
assignees  of  the  plaintiff,  in  this  case,  to  enforce  a  contribution 
for  an  advance  made  for  the  repairs  and  expenses  of  the 
Fairfax,  a  steamer,  exhibited  a  bill  averring  that  the  de- 
fendant was  the  owner  of  one  fourth  part  of  the  vessel,  and 
the  defendant  answered  that  he  had  a  mere  interest  as  a  mort- 
gagee. It  appeared  in  the  facts  of  the  case  that  in  October, 
1865,  one  Kelly  was  the  owner  of  one  fourth  part  of  the  ves- 
sel, and  made  a  bill  of  sale  of  his  interest  to  the  defendant, 
and  at  his  instance  the  bill  of  sale  was  forthwith  recorded. 
On  the  23d  of  October  the  vessel  was  re-enrolled,  by  Morgan 
swearing  that  the  defendant  was  the  owner  of  one  fourth. 
vSubsequently,  the  vessel  was  destroyed  by  fire.  In  the  trial 
vourt  there  was  the  parol  evidence  of  the  defendant  and  that 
of  the  writer  of  the  bill  of  sale,  and  others,  that  the  bill  of 
sale,  though  absolute  in  its  terms,  was  intended  only  to  secure 
the  payment  of  money  advanced  by  the  defendant  to  Kelly 
to  enable  him  to  pay  for  his  one- fourth  part  of  the  vessel. 
The  case  presented  was,  that  if  the  defendant  was  the  real 
owner,  under  the  terms  of  the  bill  of  sale,  he  was  liable  to 
the  plaintiffs  for  the  one-fourth  part  of  the  advances  for  repairs 
and  expenses  of  the  vessel;  but  if  the  bill  of  sale  was  only  a 
security,  then  he  was  not  liable.  The  trial  court  dismissed 
the  bill,  and  the  plaintiffs  brought  it  for  review  to  the  supreme 
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court.  The  opinion  of  the  supreme  court,  by  Justice  Strong, 
held  that  it  is  not  questionable  that  an  instrument  absolute 
in  its  terms  may  be  shown,  by  parol  evidence,  to  be  only  a 
mortgage;  the  author  of  this  opinion  citing  the  case,  already 
referred  to,  of  Babcock  v.  Wyman,  19  How.  289;  Foyer  v.  Lav- 
ington,  1  P.  Wms.  268;  Russell  v.  Southard,  12  How.  139.  The 
judgment  of  the  lower  court  was  unanimously  affirmed. 

On  these  considerations  and  precedents,  the  judgment  of 
the  district  court  is  affirmed. 

Deed  Absolute  on  rrs  Face  may  bb  Construed  as  a  Mortgage.  — 
Parol  evidence  is  admissible  to  show  that  a  deed  absolute  upon  its  face  was 
in  fact  a  mortgage,  and  so  intended  by  the  parties  thereto:  Ryan  v.  Dox,  34 
N.  Y.  307;  90  Am.  Dec.  696,  and  note;  note  to  Thompson  v.  Patton,  15  Am.  Dec. 
47,  48;  Eiisminger  v.  Ensniinfjer,  75  Iowa,  89;  9  Am.  St.  Rep.  462,  and  note; 
Franklin  v.  Ayer,  22  Fla.  654;  McMillan  v.  BisHel,  63  Mich.  66;  but  see 
Lindley  v.  O'Udlly,  50  N.  J.  L.  636;  7  Am.  St,  Rep.  802.  A  deed  absolute 
upon  its  face,  but  intended  to  be  only  a  mortgage,  cannot  operate  as  such 
unless  it  is  shown  that  the  redemption  clause  was  omitted  through  ignorance, 
mistake,  fraud,  or  undue  advantage:  Oreen  v.  Shei-rod,  105  N.  C.  197.  An 
absolute  deed  will  not  be  construed  to  take  effect  as  a  mortgage  merely  be- 
cause of  an  agreement  to  reconvey:  Stahl  v.  Dehn,  72  Mich.  645.  A  deed 
absolute  upon  its  face  is  a  mortgage,  when  so  intended  by  the  parties:  Jarne.' 
son  V.  Emerson,  82  Me.  359;  Raynor  v.  Drew,  72  Cal.  307;  Helm  v.  Boyd,  124 
111.  370;  McMillan  v.  Jewett,  85  Ala.  476;  Bobinson  v.  Bank,  85  Teno.  363; 
Parmer  v.  Parmer,  88  Ala.  546. 
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Eleotiok  to  Waivk  Tort  and  Sue  in  Assumpsit. — When  wrong-do«p» 
have  converted  but  have  not  sold  the  property  of  another,  he  may  waive 
the  tort,  and  proceed  upon  an  implied  contract  of  sale  to  the  wrong-doera. 
The  contract  implied  in  such  cases  is,  that  they  will  pay  the  value  of  the 
property  as  if  it  had  been  sold  to  them  by  the  owner. 

The  Title  of  Property  Converted  Passes  to  the  Wrong-doer  when  the 
owner  elects  to  waive  the  tort,  and  to  sue  in  aasumpaU  for  the  value  of 
the  property. 

ELKcrioN  to  Waive  Tort  and  Sub  in  Assumpsit  Persons  Who  have  been 
Guilty,  with  Others,  of  Converting  Property  vests  the  title  to  such 
property  in  the  persons  so  sued,  and  the  plaintiff  cannot,  if  he  had. 
knowledge  of  the  facts  when  he  commenced  his  action,  subsequently 
maintain  an  action  against  another  person  to  recover  damages  againat 
him  for  the  alleged  conversion  of  the  same  property. 

Judgment  Record  is  Admissible  Evidence  in  favor  of  one  who  was  not  a 
party  to  the  former  action,  if  the  purpose  ia  offering  it  in  evidence  is  to 
show  that  the  plaintiff,  who  is  suing  for  the  conversion  of  his  property, 
baa  elected  to  waive  such  conversion,  and  tu  sue  in  assumpsit  for  its 
value,  because  by  such  election  the  plaintiff  parted  with  his  title  to  bis 
property. 

ELBcrrioN  between  Inconsistent  Rights  and  Remedies  cannot  bb  Recon- 
sidered,  even  where  no  injury  has  been  done  by  the  choice,  or  would 
result  from  setting  it  aside.  Hence  an  election  to  waive  a  tort  and  to 
sue  in  assumpsit  takes  effect  on  the  commencement  of  the  action,  whether 
it  proceeds  to  judgment  or  not. 

Election  to  Waive  Tort  and  to  Sub  in  Assumpsit  One  of  Several  Per- 
sons who  were  guilty  of  converting  property  operates  in  favor  of  his 
eo-tort-feasors  who  are  not  parties  to  the  action,  and  precludes  any  sub- 
sequent recovery  against  them  for  such  conversion,  because  by  such  suit 
the  plaintiff  elects  to  consider  the  tort  as  a  sale  of  the  property,  and  the 
title  is  vested  in  the  tort-feasor;  and  having  thus  divested  himself  of 
title,  the  plaintiff  has  no  cause  of  action,  unless  it  be  one  founded  upon 
an  implied  sale. 
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Action  for  the  conversion  of  property.  The  judgment  of 
the  trial  court  as  well  as  that  of  the  general  term  was  in  favor 
of  the  defendant. 

/.  M.  Dunning,  for  the  appellants. 
George  Bowen,  for  respondent. 

Peckham,  J.  The  plaintiffs  commenced  an  action  hereto- 
fore against  two  other  persons  named,  respectively,  Kipp  and 
Hunger,  on  account  of  the  same  transaction  for  which  this 
action  was  brought  against  the  above-named  sole  defendant. 
The  character  of  the  complaint  in  that  action  was  before  this 
court,  and  the  case  is  reported  in  88  New  York,  629.  The  de- 
fendants in  that  case  were  charged  with  detaching  and  carrying 
away  from  the  mill  the  macl)inery  in  question  in  that  case, 
and  also  in  this,  and  using  it  for  themselves.  It  was  there 
held,  upon  a  perusal  of  the  complaint,  that  the  action  was  of 
a  nature  ex  contractu,  and  not  ex  delicto  for  the  wrong  done 
plaintiffs  by  the  conversion  of  their  property.  As  the  defend- 
ants therein  had  not,  after  their  conversion  of  it,  themselves 
sold  or  otherwise  disposed  of  the  property  which  they  acquired 
from  the  plaintiffs,  the  fiction  of  the  receipt  by  defendants  of 
money  for  the  sale  of  the  property,  which  ex  aequo  et  bono  they 
ought  to  pay  back  to  plaintiffs,  and  which  they,  therefore,  im- 
pliedly promised  to  pay  back,  could  not  be  indulged  in,  and 
the  position  of  the  parties  would  have  been,  at  one  time,  the 
subject  of  some  doubt  whether  there  was  any  foundation  for 
the  doctrine  of  an  implied  promise  in  such  case,  or  any  possi- 
bility of  the  waiver  of  the  tort  committed  by  the  defendants 
in  the  conversion  of  the  property. 

In  some  of  the  states  it  has  been  denied,  and  such  denial 
placed  upon  the  ground  that  the  property  remained  in  the 
hands  of  the  wrong-doer,  and  therefore,  no  money  having 
been  received  by  him  in  fact,  an  implied  promise  to  pay  over 
money  had  and  received  by  defendant,  to  the  plaintiffs'  use, 
did  not  and  could  not  arise.  Such  was  the  case  of  Jones  v. 
Hoar,  5  Pick.  285.  But  the  great  weight  of  authority  in  tliis 
country  is  in  favor  of  the  riglit  to  waive  the  tort  even  in  such 
case.  If  the  wrong-doer  has  not  sold  the  property,  but  still 
retains  it,  the  plaintiff  has  the  right  to  waive  the  tort,  and 
proceed  upon  an  implied  contract  of  sale  to  the  wrong-doer 
himself,  and  in  such  event  he  is  not  charged  as  for  money 
had  and  received  by  him  to  the  use  of  thp  plaintiff.     The 
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contract  implied  is  one  to  pay  the  value  of  the  property,  as  if 
it  had  been  sold  to  the  wrong-doer  by  the  owner.  If  the 
transaction  is  thus  held  by  the  plaintifiF  as  a  sale,  of  course 
the  title  to  the  property  passes  to  the  wrong-doer  when  the 
plaintiff  elects  to  so  treat  it:  Pomeroy  on  Remedies  and 
Remedial  Rights,  2d  ed.,  sees.  567-569;  Putnam  v.  Wise,  1 
Hill,  234,  240;  37  Am.  Dec.  309;  Berly  v.  Taylor,  5  Hill,  577, 
584;  Norden  v.  Jones,  33  Wis.  600,  605;  14  Am.  Rep.  782; 
Cummings  v.  Vorce,  3  Hill,  283;  Spoor  v.  Newell,  3  Hill,  307; 
Abbott  V.  Blossom.,  66  Barb.  353.  We  think  this  rule  should 
be  regarded  as  settled  in  this  state.  The  reasons  for  the  con- 
trary holding  are  as  well  stated  as  they  can  be,  in  the  case, 
above  cited,  from  Massachusetts  {Jones  v.  Hoar,  5  Pick.  285); 
and  some  of  the  cases  looking  in  that  direction  in  this 
state  are  cited  in  the  opinion  of  Talcott,  J.,  in  the  case  of 
Abbott  V.  Blossom,  66  Barb.  353.  We  think  the  better  rule  is 
to  permit  the  plaintiff  to  elect,  and  to  recover  for  goods  sold, 
even  though  the  tort-feasor  has  not  himself  disposed  of  the 
goods. 

There  is  no  doubt  that  the  complaint  in  the  former  case, 
reported  in  88  New  York,  proceeded  upon  the  theory  of  a 
sale  of  the  property  to  the  defendants  in  that  action;  and  it 
was  so  construed  by  this  court,  and  we  have  no  inclination  to 
review  the  correctness  of  that  decision.  We  have,  then,  the 
fact  that  the  defendants  in  that  action  were  sued  by  the  plain- 
tiffs herein  upon  an  implied  contract  to  pay  the  value  of  the 
.property  taken  by  them,  as  upon  a  sale  thereof  by  plaintiffs 
to  them.  The  plaintiffs  having  treated  the  title  to  the  prop- 
erty as  having  passed  to  the  defendants  in  that  suit  by  such 
sale,  can  the  plaintiffs  now  maintain  an  action  against  another 
person,  who  was  not  a  party  to  that  action,  to  recover  damages 
from  him  for  his  alleged  conversion  of  the  same  property, 
which  conversion  is  founded  upon  his  participation  in  the 
same  acts  which  plaintiffs  in  the  old  suit  have  already  treated 
as  constituting  a  sale  of  the  property?  We  think  not.  The 
judgment  roll  in  the  former  action  was  received  in  evidence 
upon  the  trial  of  this  case,  against  the  objection  of  the  plain- 
tiffs, and  notwithstanding  the  fact  that  the  defendant  herein 
was  not  a  party  to  such  action.  It  appears  that  all  the  facts 
surrounding  the  transaction  as  to  the  taking  of  the  property 
were  known  to  the  plaintiffs  at  the  time  when  they  commenced 
their  action  on  the  implied  contract  of  sale. 

The  plaintiffs  objected  to  the  introduction  of  the  judgment 
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roll  as  incompetent  and  immaterial,  and  that  there  was  no 
such  defense  set  up  in  the  answer. 

The  plaintiffs  claim  that  the  admission  of  such  judgment 
violated  the  well-known  general  rule  that  a  judgment  is  not 
binding  upon  any  but  parties  and  privies.  We  think  the 
decision  does  not  trench  upon  the  rule  in  question.  If  the 
judgment  had  been  introduced  for  the  purpose  of  proving  any 
fact  adjudicated  thereby,  any  fact  in  litigation  therein,  or 
which  properly  might  have  been  so  litigated,  the  rule  would 
doubtless  apply,  and  no  such  fact  would  or  could  be  proved 
in  favor  of  the  defendant  herein  as  against  the  plaintiffs  by 
such  judgment,  because  the  defendant  was  not  a  party  or 
privy  to  it.  It  was  not  by  way  of  estoppel,  however,  that  the 
judgment  was  admissible.  It  was  admissible  for  the  sole 
purpose  of  showing  that  the  plaintiffs  had  elected  to  treat  the 
taking  of  this  property  as  a  sale,  and  this  was  shown  by  a 
perusal  of  the  complaint  therein. 

Any  decisive  act  of  the  plaintiffs,  with  knowledge  of  all  the 
facts,  would  determine  their  election  in  such  a  case  as  this: 
Sanger  v.  Wood,  3  Johns.  Ch.  416,  421. 

The  proof  that  an  action  of  that  nature  had  been  in  fact 
commenced  would  have  been  just  as  conclusive  upon  the 
plaintiffs  upon  the  question  of  election  (proof  of  knowledge  of 
all  the  facts  at  that  time  being  given)  as  would  the  judgment 
have  been.  It  was  not  necessary  that  a  judgment  should  fol- 
low upon  the  action  thus  commenced.  In  those  cases  where 
the  commencement  of  an  action  has  not  been  regarded  as  an« 
election  of  remedies,  the  fact  has  appeared  that  the  plaintiff, 
at  the  time  of  its  commencement,  was  not  aware  of  the  facts 
which  would  have  enabled  him  to  elect,  or  at  least  it  did  not 
appear  that  he  was  acquainted  with  the  facts  when  he  com- 
menced his  action.  Such  is  the  case  in  Equitable  C.  F.  Co.  v. 
Hersee,  103  N.  Y.  25.  Here  the  plaintiffs  knew  all  the  facts 
when  they  sued  the  other  defendants. 

The  case  of  Conrow  v.  Little,  115  N.  Y.  387,  393,  is  to  the 
effect  that  the  commencement  of  the  action,  where  all  the  facts 
are  known,  is  conclusive  evidence  of  an  election.  Judge  Dan- 
forth,  in  that  case,  in  speaking  of  plaintiff's  election  to  afhrro 
or  avoid  the  contract  therein  spoken  of,  said  the  plaintiffs  could 
affirm  or  rescind  it.  "They  could  not  do  both,  and  there 
must  be  a  time  when  their  election  should  be  considered  final. 
We  think  that  time  was  when  they  commenced  an  action  for 
the  sum  due  under  the  contract."     It  was  also  held  that  the 
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discontinuance  of  that  action  was  immaterial.  It  was  the  fact 
that  the  plaintiffs  once  elected  their  remedy,  and  acted  affirma- 
tively upon  such  election,  that  determined  the  issue.  After 
that  the  option  no  longer  existed,  and  it  was  of  no  consequence, 
therefore,  whether  the  plaintiffs  did  or  did  not  make  their 
choice  effective.  When  it  becomes  necessary  to  choose  between 
inconsistent  rights  and  remedies,  the  election  will  be  final,  and 
cannot  be  reconsidered,  even  where  no  injury  has  been  done  by 
the  choice,  or  would  result  from  setting  it  aside:  2  Herman  on 
Estoppel  and  Res  Judicata,  p.  1172,  sec.  1045. 

The  phiin tiffs  having  by  their  former  action,  in  effect,  sold 
this  very  property,  it  must  follow  that  at  the  time  of  the  com- 
mencement of  this  one  they  had  no  cause  of  action  for  a  con- 
version in  existence  against  the  defendant  herein.  The  transfer 
of  the  title  did  not  depend  upon  the  plaintiff's  recovering  sat- 
isfaction in  such  action  for  the  purchase  price.  It  was  their 
election  to  treat  the  transaction  as  a  sale  which  accomplished 
that  result,  and  that  election  was  proved  by  the  complaint 
already  referred  to. 

But  it  is  urged  that  this  election  of  the  plaintifis  is  not 
binding  upon  them  in  favor  of  the  defendant  herein,  because 
it  was  only  against  the  defendants  in  the  other  action  that 
they  made  their  election.  It  is  said  there  is  no  case  to  be 
found  where  an  election  has  been  treated  as  binding  in  favor 
of  a  stranger  to  the  transaction,  and  that  the  defendant  herein 
is  such  stranger,  so  far  as  the  plaintifi's'  transaction  with  the 
defendants  in  the  other  action  is  concerned. 

I  do  not  think  this  claim  can  be  maintained.  In  the  first 
place,  What  is  the  nature  of  the  plaintiffs'  act  in  electing  to 
consider  the  transaction  as  a  sale?  It  is  a  decision  or  deter- 
mination upon  their  part  to,  in  efiect,  ratify  and  proclaim  the 
lawfulness  of  the  act  of  taking  the  property,  and  it  is  an  asser- 
tion on  the  plaintiff's'  part  that  in  so  doing,  the  plaintiffs'  in- 
terest in  the  property  was  purchased,  and  that  thereby  their 
whole  title  was  transferred,  and  they  ceased- to  own  any  part 
of  the  property,  and  that  those  who  took  it  impliedly  promised 
the  plaintiffs  to  pay  them  the  value  of  their  interest  in  such 
property.  This  being  so,  why  does  not  such  transfer  of  title 
bind  the  plaintiffs  as  to  the  whole  world?  Surely,  the  title 
which  plaintiffs  once  had  in  the  property  cannot  at  the  same 
time  rest  with  them  and  pass  to  those  who  took  it.  If  the 
title  really  once  passed,  that  would  be  a  fact  actually  existing, 
which  anybody  ought  to  have  the  right  to  prove  if  it  became 
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material  in  protecting  his  own  rights,  unless  there  were  some 
equitable  considerations  in  such  case  which  should  prevent  it. 
I  cannot  see  that  any  exist  here.  With  full  knowledge  of  all 
the  facts,  the  plaintiffs  deliberately  elected  to  treat  the  trans- 
action, in  which  this  defendant's  share  was  well  known,  as  a 
sale  of  the  property,  and  now  they  propose  to  recover  from 
this  defendant  damages  for  the  conversion  by  him  of  the  very 
same  property  which  they  have  already  said  they  sold  by  vir- 
tue of  the  very  transaction  wliich  they  now  claim  amounted 
to  a  conversion  of  the  property  by  this  defendant.  Why  should 
the  defendant  not  be  permitted  to  set  up  such  sale  as  a  com- 
plete defense  to  this  action?  The  plaintiffs  have  done  nothing 
by  reason  of  defendant's  acts  which  should  estop  him  from 
setting  up  this  defense.  Their  situation  has  not  since  been 
altered  for  the  worse  by  anything  the  defendant  has  done.  If 
not,  then  the  fact  that  the  plaintiffs  sold  the  property  by  vir- 
tue of  the  transaction  which  they  now  seek  to  treat  as  a  con- 
version of  it  by  this  defendant  must  and  ought  to  operate  as 
a  perfect  bar  to  the  maintenance  of  this  action.  And  this  is 
not  in  the  least  upon  the  principle  of  equitable  estoppel.  It  is 
upon  the  principle  that  the  plaintiflFs,  by  their  own  free  choice, 
decided  to  sell  the  property,  and  having  done  so,  it  necessarily 
follows  that  they  have  no  cause  of  action  against  defendant 
for  an  alleged  conversion  of  the  same  property  by  the  same 
acts  which  they  had  already  treated  as  amounting  to  a  sale. 

In  Conrow  v.  Little,  115  N.  Y.  387,  already  cited,  the  plain- 
tiffs' election  to  afSrm  the  contract  between  them  and  Brans- 
com,  evidenced  by  their  commencement  of  the  attachment 
suit,  was  held  conclusive  upon  them,  and  the  defendants  were 
permitted  to  take  advantage  of  such  election,  although  they 
were  not  parties  or  privies  to  the  plaintiffs'  suit  against  Brans- 
com.  The  defendants  were  enabled  to  take  advantage  of  it, 
because  such  election  showed  that  the  plaintiffs  had  affirmed 
their  contract  with  Branscom,  and  the  plaintiffs'  suit  against 
defendants  Little  could  only  be  maintained  upon  the  assump- 
tion that  such  contract  had  been  rescinded.  If  the  other  suit 
had  gone  to  judgment,  would  not  such  judgment  have  been 
admissible  for  the  purpose  of  showing  the  naked  fact  of  the 
election  of  plaintiffs  to  affirm  the  contract?  I  have  no  doubt 
of  it. 

In  Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450,  10  Am.  St. 
Kep.  479,  we  held  that  the  action  could  not  be  maintained, 
because  the  plaintiff,  by  suing  the  party  to  whom  the  bank 
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had  already  wrongfully  paid  the  money,  elected  to  regard 
euch  payment  as  rightfully  made,  and  a  cause  of  action 
against  the  bank  to  recover  against  it  the  amount  of  its  for- 
mer indebtedness  to  the  plaintiff  was  held  to  have  been 
forever  abandoned  because  of  such  election.  In  that  case,  in 
order  to  prove  the  fact  of  election,  the  defendant  proved  the 
commencement  of  the  former  action  by  the  plaintiff,  and  it 
was  proved,  as  we  assume,  by  the  production  of  the  judgment 
roll  in  such  former  action.  It  was  admissible  for  the  same 
purpose  for  which  the  judgment  was  admissible  in  this  case; 
viz.,  to  prove  the  fact  of  the  plaintiff's  election  to  pursue  a 
totally  inconsistent  remedy.  Tiie  defendant  was  not  pre- 
cluded from  availing  itself  of  such  defense,  although  it  was 
neither  a  party  or  privy  to  the  judgment  which  proved  the 
fact  of  such  election. 

In  Bank  of  Beloit  v.  Beale,  84  N.  Y.  473,  the  plaintiff 
put  in  evidence  a  judgment  roll  in  which  it  was  neither  a 
party  or  privy  to  show  that  Sweet  had  made  an  election 
therein,  which  bound  him,  and  consequently  the  defendant 
Beale.  This  court  held  the  judgment  conclusively  proved 
the  election. 

These  views  are  fatal  to  the  maintenance  of  this  present 
action  for  a  conversion  against  the  defendant. 

If  the  plaintifiFs  herein  had  commenced  their  action  against 
this  defendant,  based  upon  an  implied  promise  by  him  to  pay 
the  value  of  the  property,  as  upon  a  sale  thereof  to  him  in 
connection  with  the  defendants  in  the  other  suit,  a  totally  dif- 
ferent question  would  have  arisen,  upon  which  we  express 
no  opinion.  The  plaintiffs,  in  such  action,  might  urge  that  it 
ought  to  be  sustained,  upon  the  ground  that  the  defendant 
herein  was  one  of  the  wrong-doers  in  the  transaction  resulting 
in  the  taking  of  this  property,  and  that  the  tort  therein  com- 
mitted by  him  and  the  defendants  in  the  other  suit  was  a 
joint  and  several  one,  for  which  they  were  jointly  and  sev- 
erally liable,  and  when  the  tort  was  waived  by  the  plaintiffs, 
and  an  implied  contract  was  based  upon  such  waiver,  the  con- 
tract implied  was  of  the  same  nature  as  the  tort  which  was 
waived,  and  was  a  joint  and  several  contract.  Being  a  joint 
and  several  contract,  an  action  against  the  other  defendants 
upon  their  several  contract,  and  a  recovery  of  judgment  with- 
out satisfaction,  would  constitute  no  defense  to  an  action 
against  this  defendant,  based  upon  his  several  and  implied 
contract  to  pay  the  value  of  the  property.     There  may  be 


810  Moore  v.  Francis.  [New  York, 

some  authority  for  this  course  of  reasoning:  C.  N.  Bank  v.  N. 
P.  Bank,  32  Hun,  105.  We  neither  affirm  nor  deny  its  sound- 
ness, and  only  refer  to  it  in  order  to  repel  any  possible  impli- 
cation that  in  this  decision  we  have  held  that  no  such  action 
could  be  maintained.  But  even  if  such  an  action  would  lie, 
we  cannot  turn  the  present  one  for  a  conversion  of  the  prop- 
erty into  one  to  recover  the  value  thereof  as  upon  a  sale  to 
defendant:  People  v.  Dennison,  84  N.  Y.  272;  Romeyn  v. 
Sickles,  108  N.  Y.  650. 

As  to  the  other  ground  of  objection  taken  by  the  plaintiffs, 
we  think  the  evidence  was  admissible,  for  the  reasons  stated 
by  the  learned  judge  at  general  term. 

Upon  the  whole  case,  we  are  satisfied  that  no  error  was 
committed  prejudicial  to  th.e  plaintiffs,  and  the  judgment 
should  be  affirmed,  with  costs. 


Waiver  of  Tort  to  Sue  in  Assumpsit. —  As  to  the  right  of  a  party  to 
waive  a  tort  and  sue  in  osxuwpsit,  generally,  see  note  to  Wehster  v.  Drinkioater, 
17  Am.  Dec.  242-247.  The  owner  of  personalty  wrongfully  converted  into 
money  or  its  equivalent  may  waive  the  tort  and  sue  in  afisumpnit;  but  other- 
wise assumpsit  cannot  be  maintained:  Kidney  v.  Persons,  41  Vt.  386;  98  Am. 
Dec.  595;  Gilmore  v.  Wilhur,  12  Pick.  120;  22  Am.  Dec.  410;  O'Conley  v. 
Natchez,  1  Smedes  &  M.  31;  40  Am.  Dec.  8/.  To  enable  the  owner  of  per- 
sonalty to  waive  the  tort  and  sue  in  assumpsit,  where  it  has  been  wrongfully 
taken  from  him,  it  must  have  bean  converted  into  money:  Stearns  v.  Dilling- 
ham, 22  Vt.  624;  54  Am.  Dec.  88;  bat  see  StockeU  v.  Watkina,  2  Gill  &  J.  32G; 
20  Am.  Dec.  438. 

Pursuit  of  One  Remedy,  when  an  Irrevocable  Election  not  to  pur- 
sue another:  Note  to  Fowler  v.  Savings  Bank,  10  Am.  St.  Rep.  487-494. 
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Libel  —  Question  for  the  Court.  —  In  an  action  for  libel,  if  the  publica- 
tion is  conceded,  and  the  words  are  unambiguous,  and  admit  of  but  one 
sense,  the  question  of  libel  or  no  libel  is  one  of  law,  which  the  court 
must  decide,  and  which  it  must  not  leave  to  the  jury. 

Libel.  —  Words  may  be  Libelous,  though  They  do  not  Defame  a  Man 
IN  the  Ordinary  Sense,  or  impute  blame,  moral  turpitude,  or  even 
censure,  as  when  they  afifect  one  in  his  business  by  imputing  incapacity 
or  unfitness  for  its  proper  management. 

Libel.  —  A  Statement  that  a  Peuson  is  Insane,  or  that  his  mind  is  so 
seriously  impaired  as  to  disqualify  him  from  attending  to  his  business,  is 
libelous. 

Libel.  —  Publication  concerning  a  Teller  in  a  Bank,  to  the  Effect 
that  his  Mental  Condition  is  not  Good,  and  that  there  had   been 
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trouble  in   the  bank  cansed  by  his  mental  derangement,  is  libelous, 
though  it  attributes  his  alleged  condition  to  overwork. 
Libel.  —  It  is  No  Legal   Excuse  that   Defamatory  Matter  was  Pub- 
lished Inadvertently,  or  with  good  motives,  and  in  the  honest  belief 
of  its  truth. 

Matthew  Hale,  for  the  appellant. 

R.  A.  Parmenter,  for  the  respondents. 

Andrews,  J.  The  alleged  lihelous  publication  which  is  the 
subject  of  this  action  was  contained  in  the  Troy  Times  of 
September  15,  1882,  in  an  article  written  on  the  occasion  of 
rumors  of  trouble  in  the  financial  condition  of  the  Manu- 
facturers' National  Bank  of  Troy,  of  which  the  plaintiff  was, 
at  the  time  of  the  publication,  and  for  eighteen  years  prior 
thereto  had  been,  teller.  The  rumors  referred  to  had  caused 
a  "run  "  upon  the  bank,  and  it  is  claimed  by  the  defendants, 
and  it  is  the  fair  conclusion  from  the  evidence,  that  the  pri- 
mary motive  of  the  article  was  to  allay  public  excitement  on 
the  subject. 

That  part  of  the  publication  charged  to  be  libelous  is  as 
follows:  "  Several  weeks  ago  it  was  rumored  that  Amasa 
Moore,  the  teller  of  the  bank,  had  tendered  his  resignation. 
Rumors  at  once  began  to  circulate.  A  reporter  inquired  of 
Cashier  Wellington  if  it  was  true  that  the  teller  had  resigned, 
and  received  in  reply  the  answer  that  Mr.  Moore  was  on  his 
vacation.  More  than  this  the  cashier  would  not  say.  A 
rumor  was  circulated  that  Mr.  Moore  was  suffering  from 
overwork,  and  that  his  mental  condition  was  not  entirely 
good.  Next  came  reports  that  Cashier  Wellington  was  finan- 
cially involved,  and  that  the  bank  w:;s  in  trouble.  A  Times 
reporter  at  once  sought  an  interview  with  President  Weed  of 
the  bank,  and  found  him  and  directors  Morrison,  Cowee, 
Bradwell,  and  others  in  consultation.  They  said  that  the 
bank  was  entirely  sound,  with  a  clear  surplus  of  one  hun- 
dred thousand  dollars;  that  there  had  been  a  little  trouble  in 
its  affairs,  occasioned  by  the  mental  derangement  of  Teller 
Moore;  and  that  the  latter's  statements,  when  he  was  prob- 
ably not  responsible  for  what  he  said,  had  caused  some  bad 
rumors." 

The  complaint  is  in  the  usual  form,  and  charges  that  the 
publication  was  false  and  malicious,  made  with  intent  to  in- 
jure the  plaintiff  in  his  good  name  and  credit  in  his  occupa- 
tion as  bank  teller,  and  to  cause  it  to  be  believed  that  by 
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reason  of  mental  derangement  he  had  become  incompetent 
to  discharge  his  duties,  and  had  caused  injury  to  the  bank, 
etc. 

The  court,  on  the  trial,  was  requested  by  the  plaintiff's 
counsel  to  rule,  as  a  question  of  law,  that  the  publication  was 
libelous.  The  court  refused,  but  submitted  tbe  question  to 
the  jury.  The  jury  found  a  verdict  for  the  defendants,  and 
as  tbe  verdict  may  have  proceeded  upon  the  finding  that  the 
article  was  not  libelous,  the  question  is  presented  whether  it 
was  per  se  libelous.  If  it  was,  the  court  erred  in  leaving  the 
question  to  the  jury.  It  is  the  settled  law  of  this  state  that 
in  a  civil  action  for  libel,  where  the  publication  is  admitted, 
and  the  words  are  unambiguous,  and  admit  of  but  one  sense, 
the  question  of  libel  or  no  libel  is  one  of  law,  which  the  court 
must  decide:  Snyder  v.  Andrews,  6  Barb.  43;  Matthews  v. 
Beach,  5  Sand.  256;  Hunt  v.  Bennett,  19  N.  Y.  173;  Lewis  v. 
Chapman,  16  N.  Y.  369;  Kingsbury  v.  Bradstreet  Co.,  116  N.  Y. 
211.  Of  course,  an  error  in  submitting  the  question  to  the 
jury  would  be  harmless  if  their  finding  that  the  publication 
was  not  libelous  was  in  accordance  with  its  legal  character. 
The  import  of  the  article,  so  far  as  it  bears  upon  the  plaintiff, 
is  plain  and  unequivocal.  The  words  amount  to  a  distinct 
affirmation,  —  1.  That  the  plaintiff  was  teller  of  the  bank;  2. 
That  while  acting  in  this  capacity,  he  became  mentally  de- 
ranged; 3.  That  the  derangement  was  caused  by  overwork; 
4,  That  while  teller,  and  suffering  from  this  mental  aliena- 
tion, he  made  injurious  statements  in  respect  to  the  bank's 
affairs,  which  occasioned  it  trouble. 

The  cases  of  actionable  slander  were  defined  by  Chief  Jus- 
tice De  Grey  in  the  leading  case  of  Onslow  v.  Home,  3  Wils. 
177,  and  the  classification  made  in  that  case  has  been  gen- 
erally followed  in  England  and  this  country.  According  to 
this  classification,  slanderous  words  are  those  which, —  1.  Im- 
port a  charge  of  some  punishable  crime;  or  2.  Impute  some 
offensive  disease  which  would  tend  to  deprive  a  person  of 
society;  or  3.  Which  tend  to  injure  a  party  in  his  trade,  occu- 
pation, or  business;  or  4.  Which  have  produced  some  special 
damage. 

Defamatory  words,  in  common  parlance,  are  such  as  impute 
some  moral  delinquency  or  some  disreputable  conduct  to  the 
person  of  whom  they  are  spoken.  Actions  of  slander  for  the 
most  part  are  founded  upon  such  imputations;  but  the  action 
lies  in  some  cases  where  the  words  impute  no  criminal  of- 
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fense,  where  no  attack  is  made  upon  the  moral  character,  nor 
any  charge  of  personal  dishonor.  The  first  and  larger  class 
of  actions  are  those  brought  for  the  vindication  of  reputation, 
in  its  strict  sense,  against  damaging  and  calumnious  asper- 
sions. The  other  class  fall,  for  the  most  part,  at  least  within 
the  third  specification,  in  the  opinion  of  Chief  Justice  De  Grey^ 
of  words  which  tend  to  injure  one  in  his  trade  or  occupation. 
The  case  of  words  affecting  the  credit  of  a  trader,  such  as 
imputing  bankruptcy  or  insolvency,  is  an  illustration.  The 
action  is  maintainable  in  such  a  case,  although  no  fraud  or 
dishonesty  is  charged,  and  although  the  words  were  spoken 
without  actual  malice.  The  law  allows  this  form  of  action, 
not  only  to  protect  a  man's  character  as  such,  but  to  protect 
him  in  his  occupation,  also,  against  injurious  imputations.  It 
recognizes  the  right  of  a  man  to  live,  and  the  necessity  of 
labor,  and  will  not  permit  one  to  assail  by  words  the  pecuniary 
credit  of  another,  except  at  the  peril,  in  case  they  are  untrue, 
of  answering  in  damages.  The  principle  is  clearly  stated  by 
Bay  ley,  J.,  in  Whittaker  v.  Bradley,  7  Dowl.  &  R.  649:  "What- 
ever words  have  a  tendency  to  hurt,  or  are  calculated  to  preju- 
dice a  man  who  seeks  his  livelihood  by  any  trade  or  business, 
are  actionable."  When  proved  to  have  been  spoken  in  rela- 
tion thereto,  the  action  is  supported,  and  unless  the  defendant 
shows  a  lawful  excuse,  the  plaintiff  is  entitled  to  recover  with- 
out allegation  or  proof  of  special  damage,  because  both  the 
falsity  of  the  words  and  resulting  damage  are  presumed:  1 
Saund.  243,  note;  1  Am.  Lead.  Cas.  135. 

The  authorities  tend  to  support  the  proposition  that  spoken 
words  imputing  insanity  are  actionable  per  se,  when  spoken 
of  one  in  his  trade  or  occupation,  but  not  otherwise,  without 
proof  of  special  damage:  Morgan  v.  Lingen,8  L.  T.  800;  Joa/i- 
nes  V.  Burt,  6  Allen,  236.  The  imputation  of  insanity  in  a 
written  or  printed  publication  is  a  fortiori  libelous,  where  it 
would  constitute  slander  if  the  words  were  spoken.  Written 
words  are  libelous  in  all  cases  where,  if  spoken,  they  would 
be  actionable,  but  they  may  be  libelous  where  they  would 
not  support  an  action  for  oral  slander.  There  are  many  defi- 
nitions of  libel.  The  one  by  Hamilton,  in  his  argument  in 
People  v.  Crosioell,  3  Johns.  Cas.  354,  viz.,  "A  censorious  or 
ridiculing  writing,  picture,  or  sign,  made  with  malicious  in- 
tent towards  government,  magisti  ates,  or  individuals,"  has  been 
often  referred  to  with  approval;  but  unless  the  word  "cen- 
sorious "  is  given  a  much  broader  signification  than  strictly 
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belongs  to  it,  the  definition  would  not  seem  to  comprehend  all 
cases  of  libelous  words.  The  word  "libel,"  as  expounded  in 
the  cases,  is,  not  limited  to  written  or  printed  words  which 
defame  a  man,  in  the  ordinary  sense,  or  which  impute  blame 
or  moral  turpitude,  or  which  criticise  or  censure  him.  In  the 
case  before  referred  to,  words  affecting  a  man  injuriously  in 
his  trade  or  occupation  may  be  libelous,  although  they  convey 
no  imputation  upon  his  character.  Words,  says  Starkie,  are 
libelous  if  they  affect  a  person  in  his  profession,  trade,  or  busi- 
ness, "by  imputing  to  him  any  kind  of  fraud,  dishonesty, 
misconduct,  incapacity,  unfitness,  or  want  of  any  necessary 
qualification  in  the  exercise  thereof":  Starkie  on  Slander,  sec. 
188. 

The  cases  of  libel  founded  upon  the  imputation  of  insanity 
are  few.  The  declaration  in  Morgan  v.  Lingen,  8  L.  T.  800, 
contained  a  count  for  libel  and  also  for  verbal  slander.  Tho 
alleged  libel  was  in  a  letter  written  by  the  defendant,  in  which 
he  states  that  "  he  had  no  doubt  the  plaintiff's  mind  was 
affected,  and  that  seriously,"  and  also  that  "she  had  a  delu- 
sion," etc.  It  appeared  that  the  defendant  had  also  orally 
stated,  in  substance,  the  same  thing.  It  was  claimed  that  the 
writing  was  justified.  The  plaintiff  was  a  governess.  Martin, 
B.,  in  summing  up  to  the  jury,  said  that  "a  statement  in 
writing  that  a  lady's  mind  is  affected,  and  that  seriously,  is, 
without  explanation,  prima  facie  a  libel."  In  respect  to  the 
slander,  he  said  "  he  thought  there  was  no  evidence  of  special 
damage.  The  jury  must  therefore  consider  whether  the  de- 
fendant intended  to  use  the  expression  he  did  with  reference 
to  the  plaintiff's  profession  of  governess." 

In  Perkins  v.  Mitchell,  31  Barb.  465,  it  was  held  to  be 
libelous  to  publish  of  another,  "that  he  is  insane,  and  a  fit 
person  to  be  sent  to  the  lunatic  asylum";  Emott,  J.,  saying: 
"  Upon  this  point  the  case  is  clear  "  King  v.  Harvey,  2  Barn,  & 
C.  257,  was  an  information  for  libel  for  publishing  in  a  news- 
paper that  the  king  "labored  under  mental  insanity,  and  that 
the  writer  communicated  the  fact  from  authority."  The  judge 
charged  that  the  publication  was  a  libel,  and  the  charge  was 
held  to  be  correct.  The  foregoing  are  the  only  cases  we  have 
noticed  upon  the  point  whether  a  written  imputation  of  in- 
sanity constitutes  a  libel.  Several  of  the  text-writers  state 
that  to  charge  in  writitig  that  a  man  is  insane  is  libelous: 
Addison  on  Torts,  76.S;  Townshend  on  Slander,  sec.  177; 
Starkie  ou  Slander,  164;  Odgers  on  Libel  and  Slander,  23. 
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The  publication  now  in  question  is  not  simply  an  assertion 
that  the  plaintiff'  is  or  has  been  aff'ected  with  "  mental  derange- 
ment," disconnected  with  any  special  circumstances.  The 
assertion  was  made  to  account  for  the  trouble  to  which  the 
bank  had  been  subjected  by  reason  of  injurious  statements 
made  by  the  plaintiff"  while  in  its  employment.  Words,  to  be 
actionable  on  the  ground  that  they  affect  a  man  in  his  trade 
or  occupation,  must,  as  is  said,  touch  him  in  such  trade  or 
occupation;  that  is,  they  must  be  shown,  directly  or  by  infer- 
ence, to  have  been  spoken  of  him  in  relation  thereto,  and  to  be 
such  as  would  tend  to  prejudice  him  therein:  Sanderson  v. 
Caldwell,  45  N.  Y.  405;  6  Am.  Rep.  105.  The  publication  did, 
we  think,  touch  the  plaintiff"  in  respect  to  his  occupation  as 
bank  teller.  It  imputed  mental  derangement  while  engaged 
in  his  business  as  teller,  which  affected  him  in  the  discharge 
of  his  duties.  The  words  conveyed  no  imputation  upon  the 
plaintiff" 's  honesty,  fidelity,  or  general  capacity.  They  at- 
tributed to  him  a  misfortune  brought  upon  him  by  an  over- 
zealous  application  in  his  employment.  While  the  statement 
was  calculated  to  excite  sympathy,  and  even  respect,  for  the 
plaintiff",  it  nevertheless  was  calculated  also  to  injure  him  in 
his  character  and  employment  as  a  teller.  On  common  un- 
derstanding, mental  derangement  has  usually  a  much  more 
eerious  significance  than  mere  physical  disease.  There  can 
be  no  doubt  that  the  imputation  of  insanity  against  a  man 
employed  in  a  position  of  trust  and  confidence  such  as  that  of 
a  bank  teller,  whether  the  insanity  is  temporary  or  not,  although 
accompanied  by  the  explanation  that  it  was  induced  by  over- 
work, is  calculated  to  injure  and  prejudice  him  in  that  em- 
ployment, and  especially  where  the  statement  is  added  that  in 
consequence  of  his  conduct  in  that  condition  the  bank  had 
been  involved  in  trouble.  The  directors  of  a  bank  would 
naturally  hesitate  to  employ  a  person  as  teller  whose  mind 
had  once  given  way  under  stress  of  similar  duties,  and  run 
the  risk  of  a  recurrence  of  the  malady.  The  publication  was, 
we  think,  defamatory  in  a  legal  sense,  although  it  imputed  no 
crime  and  subjected  the  plaintiff"  to  no  disgrace,  reproach,  or 
obloquy,  for  the  reason  that  its  tendency  was  to  subject  the 
plaintiff"  to  temporal  loss,  and  deprive  him  of  those  advantnges 
and  opportunities  as  a  member  of  the  community  which  are 
open  to  those  who  have  both  a  sound  mind  and  a  sound  body. 
The  trial  judge  therefore  erred  in  not  ruling  the  question  of 
libel  as  one  of  law.     The  evidence  renders  it  clear  that  no 
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actual  injury  to  the  plaintiflF  was  intended  by  the  defendants; 
but  it  is  not  a  legal  excuse,  that  defamatory  matter  was  pub- 
lished accidentally  or  inadvertently,  or  with  good  motives  and 
in  an  honest  belief  in  its  truth. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 


Libel  —  Question  for  the  Court.  —  In  the  absence  of  doubt  or  ambigu- 
ity in  the  language  used,  it  is  the  duty  of  the  court  to  determine  and  to  in- 
struct the  jury  whether  or  not  it  is  libelous;  but  when  doubt  or  uncertainty 
exists,  it  is  the  duty  of  the  court  to  define  libel,  and  leave  the  jury  to  deter- 
mine whether  the  offense  has  been  proved:  Cotulla  v.  Kerr,  74  Tex.  89;  15 
Am.  St.  Rep.  819,  and  note. 

Libel.  —  The  law  of  newspaper  libel  is  thoroughly  discussed  in  an  elaborate 
note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  333-:-i69. 

Libel  —  Justification.  —  A  belief  in  the  truth  of  a  libelous  charge  does 
not  justify  its  publication,  if  it  is  false  and  injurious,  and  not  a  privileged 
communication:  King  v.  Boot,  4  Wend.  113;  21  Am.  Dec.  102. 

WuAT  Words  are  Libelous.  —  Words  published  which  tend  to  prejudice 
one  in  his  eniploymeut  or  business  are  libelous:  Hayes  v.  Press  Co.,  127  Pa. 
St.  642;  14  Am.  St.  Bep.  874,  and  note. 


Manchester  v.  Tibbetts. 

[121  New  York,  219.] 

Husband  and  Wife,  Business  Transactions  between.  —  When  a  wife, 
by  proper  and  sufficient  proof,  shows  that  her  husband  owes  her,  she  is 
entitled  to  the  same  remedies,  and  has  the  same  standing  to  enforce  any 
security  for  the  payment  of  her  debt  she  may  receive,  as  any  other  creditor. 

Husband's  Mortgage  to  his  Wife  to  Secure  a  Debt  Barred  by  ths 
Statute  of  Limitations  is  valid,  l.eoiuse  he  is  not  obliged  by  any 
duty  to  his  creditors  to  interpose  the  plea  of  the  statute  of  limitations. 

Execution.  —  Mortgagor  of  Chaitels,  after  default  in  payment  of  debt 
and  after  the  mortgagee  has  taken  possession,  has  no  interest  subject  to 
execution,  and  a  levy,  though  it  purports  to  be  only  on  the  interest 
of  the  mortgagor,  will,  when  coupled  with  a  refusal  of  the  officer  to  sur- 
render the  goods  to  the  mortgagee,  render  him  liable  as  for  their  conver- 
sion. 

Action  for  the  conversion  of  personal  property.  Judgment 
in  favor  of  plaintiflf. 

D.  F.  Van  Vleet,  for  the  appellant. 

Simeon  Smithy  for  the  respondent. 

O'Brien,  J.  The  plaintiflf  recovered  the  value  of  certain 
articles  of  personal  property  which  she  claimed  had  been 
transferred  to  her  by  l»er  husband  by  means  of  a  chattel  mort- 
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gage.  This  instrument  was  dated  October  28,  1886,  and  on 
the  same  day  was  filed  in  the  county  clerk's  office.  It  pur- 
ported upon  its  face  to  have  been  given  to  secure  the  payment, 
in  one  day  after  date,  of  the  sum  of  $1,016.06,  due  and  owing 
by  the  husband  to  the  wife.  The  instrument  transfers  numer- 
ous articles  of  personal  property  then  in  the  possession  of  the 
husband,  who  kept  a  saloon  and  cigar-store.  It  contained  the 
usual  clause  authorizing  the  mortgagee,  in  case  payment 
should  not  be  made  when  due,  or  in  case  the  mortgagee  should 
at  any  time  deem  it  unsafe,  to  take  possession  of  the  property 
and  sell  the  same  at  public  or  private  sale,  and  apply  the  pro- 
ceeds to  the  satisfaction  of  the  debt. 

The  defendant  justified  the  taking  of  the  property  under  a 
judgment  confessed  by  the  husband  to  certain  of  his  creditors 
on  December  4,  1886,  upon  which  execution  was  issued  to  the 
defendant  as  sheriff",  and  by  virtue  of  which  he  seized  and  sold 
the  property  as  that  of  the  husband. 

On  the  trial  of  the  action  before  a  referee,  the  main  issue 
litigated  was  the  purpose  and  consideration  of  the  chattel 
mortgage  through  which  the  plaintiff"  derived  her  title.  The 
contention  on  the  part  of  the  defendant  was  that  this  instru- 
ment was  fraudulent,  and  considerable  proof  was  given  to 
support  that  charge.  On  the  other  hand,  both  the  plaintiff' 
and  her  husband  were  sworn,  and  they  testified  that  when  the 
mortgage  was  giv3n,  the  husband  actually  and  honestly  owed 
his  wife  the  sum  mentioned  therein,  and  to  secure  the  payment 
of  which  the  transfer  of  the  property  was  made. 

The  referee  has  found  that  the  indebtedness  mentioned  in 
the  mortgage  actually  existed,  and  was  due  by  the  husband  to 
the  plaintiff",  his  wife,  and  further,  that  the  mortgage  was 
Vgiven  for  the  purpose  of  securing  the  payment  of  this  debt, 
land  without  any  intent  to  hinder,  delay,  or  defraud  creditors. 
This  finding,  and  the  judgment  entered  upon  the  report  of  the 
referee,  has  been  sustained  by  the  general  term. 

As  the  case  stood  upon  the  pleadings,  it  involved  simply  a 
question  of  fact,  namely,  whether  the  mortgage  was  given  for 
the  purpose  of  defrauding  creditors,  or  securing  to  the  plain- 
tiff" the  payment  of  an  existing  debt  which  her  husband  was 
morally,  at  least,  if  not  legally,  bound  to  pay.  The  defendant 
lays  much  stress  upon  the  statute  (2  R.  S.  13G,  sec.  5)  which 
provides  that  "  every  sale  made  by  a  vendor  of  any  goods  and 
chattels  in  his  possession,  or  under  his  control,  and  every 
assignment  of  goods  and  chattels  by  way  of  mortgage  or 
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security,  or  upon  any  condition  whatever,  unless  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  or  con- 
tinued change  of  possession  of  tlie  thing  sold,  mortgaged,  or 
assigned,  shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  of  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers  in 
good  faith,  and  shall  be  conclusive  evidence  of  fraud,  unless  it 
be  made  to  appear  on  the  part  of  the  person  claiming  under 
Buch  sale  or  assignment  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  creditors." 

This  statute  put  upon  the  plaintiflf  the  burden  of  showing 
that  the  transfer  to  her  by  her  husband  was  in  good  faith,  and 
without  any  fraudulent  intent.  She  has,  however,  complied 
witli  its  requirements,  as  she  has  satisfied  the  referee  on  these 
issues.  He  has  not  only  found  that  the  transfer  wajs  in  good 
faith,  and  without  any  fraudulent  intent,  but  also  that  before 
the  defendant  levied  upon  the  goods  plaintiff  took  possession 
of  them,  and  that  there  was  a  change  of  possession.  Deal- 
ings between  husband  and  wife  which  result  in  the  appro- 
priation of  the  husband's  property  for  the  payment  of  a  debt 
claimed  to  be  due  to  the  wife,  to  the  exclusion  of  other 
creditors,  it  must  be  admitted,  furnish  uncommon  opportuni- 
ties for  the  perpetration  of  fraud,  and  should  be  carefully  and 
rigidly  scrutinized.  The  wife,  in  this  case,  seems  to  have 
fairly  proved  the  indebtedness.  True,  some  of  it  was  of  long 
standing;  but  the  husband  was  not  obliged,  by  any  duty  he 
owed  his  other  creditors,  to  interpose  the  statute  of  limita- 
tions as  a  defense.  When  the  wife,  by  proper  and  sufficient 
proof,  shows  that  her  husband  owes  her,  she  is  entitled  to  the 
same  remedies,  and  has  the  same  standing  to  enforce  any 
Becurity  for  the  payment  of  the  debt  that  she  may  have  re- 
ceived, as  any  other  creditor.  The  question  of  fraudulent  in- 
tent is  made  by  the  statute  one  of  fact,  and  not  of  law;  and 
after  a  full  investigation  of  the  origin  and  history  of  the  debt, 
to  secure  which  the  transfer  was  made,  and  the  circumstances 
attending  the  transfer  itself,  from  which  a  fraudulent  intent 
was  sought  to  be  shown  by  the  defendant,  the  referee  has 
fouttd  the  facts  for  the  plaintiff.  It  is  not  claimed  that  any  of 
his  findings  are  unsupported  by  evidence,  and  therefore  this 
court  has  no  power  to  review  them.  Assuming,  as  we  must, 
that  the  referee's  report  expresses  the  truth  in  regard  to  the 
transaction,  the  case  was  correctly  decided.  The  result  reached 
iu  the  court  below  is  in  harmony  with  a  recent  decision  of  this 
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court  in  a  case  involving  facts  similar,  and  like  principles  of 
law:  Stanley  v.  National  Union  Bank,  115  N.  Y.  122. 

The  plaintiff  having,  after  the  defendant's  levy  upon  the 
property,  demanded  that  it  be  surrendered  and  delivered  to 
her,  and  the  defendant,  having  refused  to  so  surrender  or  de- 
liver, became  liable  for  its  conversion.  As  the  husband,  the 
mortgagor,  had  made  default  in  the  payment  of  the  mortgage, 
and  it  was  past  due,  he  had  no  interest  in  the  goods  subject  to 
levy  or  sale  on  execution:  Hull  v.  Carnley,  11  N.  Y.  502* 
Hall  v.  Savipson,  35  N.  Y.  274;  91  Am.  Dec.  56;  Galen  v. 
Brown,  22  N.  Y.  37. 

Moreover,  upon  the  findings  of  the  referee,  the  plaintiff 
had,  before  the  levy  by  defendant,  taken  possession  of  the 
property  under  her  mortgage,  and  the  debtor  in  the  execution 
had,  therefore,  neither  title,  possession,  nor  the  right  of  posses- 
sion; and  though  the  defendant  assumed  to  levy  only  on  such 
interest  as  the  husband  had  in  the  property,  yet  that  fact, 
coupled  with  his  refusal  to  surrender  the  goods  to  the  plain- 
tiff, subjected  him  to  liability.  Whatever  may  have  been  the 
merits  of  the  defendant's  position  in  this  case  originally,  it 
depended  entirely  upon  facts  which  the  referee  and  the  gen- 
eral term  have  determined  against  him. 

The  record  before  us  does  not  show  any  error  of  law  that 
would  justify  a  reversal  of  the  judgment,  and  it  must  there- 
fore be  affirmed.  

Husband  and  Wife  —  Statute  of  LiMrrATiONS.  —  In  California,  Illinois, 
Maine,  New  York,  and  Ohio,  the  effect  of  the  statutes  is  to  take  a  mar- 
ried woman  out  of  the  exception  of  the  statute  of  limitations  in  all  cases 
where  the  husband  is  not  a  necessary  party  to  the  suit:  Note  to  Moore  v. 
Armstrong,  36  Am.  Dec  71. 

Husband  and  Wife,  Contracts  between.  —  As  to  the  power  of  hus- 
band and  wife  to  make  contracts  with  each  other,  and  the  validity  of  such 
contracts  under  the  various  state  laws,  see  note  to  KantrowUz  v.  Prather, 
99  Am.  Dec.  599-601 ;  see  also  note  to  Kirkpairick  v.  Bt^ford,  76  Am.  Dea 
389,  390. 

Execution,  What  Subject  to.  —  Chattels  in  the  hands  of  the  mortgagor, 
after  the  condition  of  the  mortgage  is  broken,  are  not  subject  to  execution: 
Ex  part*  Lorenz,  32  S.  C.  365;  17  Am.  St.  Rep.  862,  and  note. 
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People  v.  McElvaine. 

[121  Nkw  York,  260.] 

BxPBRT  Witnesses,  Question  to,  must  not  Leave  Them  to  Detehminb 
Troth  of  Evidence.  —  Expert  witness  who  has  heard  the  evidence  on 
the  trial  of  one  accused  of  murder,  and  whose  defense  is  that  he  was 
insane  at  the  time  of  the  homicide,  should  not  be  permitted  to  answer 
whether,  upon  all  the  testimony,  the  acts  of  the  defendant  on  the  night 
of  the  homicide,  and  upon  the  testimony  as  to  his  past  life  given  by  the 
witnesses  in  his  defense,  he  is  insane,  because  such  question  leaves  the  ex- 
pert not  only  to  recollect  the  evidence  for  himself,  but  also  to  determine 
the  ciedibility  of  the  witnesses,  and  the  probability  or  improbability  of 
their  statements. 

Expert  Witnesses. —  Opinions  of  Expert  Witness  mu.st  be  Based  upon 
Hypothetical  Questions  containing  facts  assumed  to  have  been  proven, 
and  not  upon  what  he  bad  heard  other  witnesses  testify. 

George  M.  Curtis,  for  the  appellant. 
James  W.  Ridgway,  for  the  respondent. 

RuGER,  C.  J.  The  defendant,  upon  trial,  was  convicted  of 
the  crime  of  raurder  in  the  first  degree,  for  having  killed  one 
Luca,  in  his  own  house,  in  Brooklyn,  about  three  o'clock  in  the 
morning  of  the  twenty-third  day  of  August,  1889.  The  evi- 
dence showed  that  the  defendant  entered  the  house  through  a 
window  in  the  second  floor,  by  means  of  a  ladder  which  he 
found  on  the  premises,  and  that  such  entrance  was  effected 
by  forcibly  removing  a  wire  screen  from  the  window.  Access 
to  this  window  was  obtained  from  a  back  yard  into  which  an 
unlocked  gate  opened  from  the  street.  The  deceased  was 
killed  by  stabs  with  a  knife,  inflicted  upon  him  while  endeav- 
oring to  forcibly  prevent  the  escape  of  the  accused  from  the 
room  which  he  first  entered.  Twelve  stabs  were  given,  of 
which  four  were  described  to  have  been  mortal.  The  defend- 
ant was  positively  identified  by  two  persons  who  saw  him  in 
the  act  of  inflicting  the  wounds,  and  was  immediately  arrested 
by  the  police-officers,  in  the  street,  near  the  gate,  within  one 
hundred  feet  of  the  premises,  with  a  bloody  knife  in  his  pos- 
session. Independent  of  the  confession  subsequently  made  by 
the  defendant  to  the  police-officers  and  others,  no  doubt  could 
possibly  be  entertained,  on  the  evidence,  as  to  the  identifica- 
tion of  the  accused  as  the  person  wiio  committed  the  homicide. 
No  effort  was,  therefore,  made  on  the  trial  to  show  that  he  was 
not  the  person  who  caused  the  death  of  Luca. 

The  sole  defense  attempted  wag  the  alleged  insanity  of  the 
accused.     Considerable  evidence  was  given  on  the  trial,  in  his 
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behalf,  tending  to  show  that  he  possessed  a  defective  mental 
organization,  and  was  subject  to  delusions  and  hallucinations, 
which  were  claimed  to  be  evidence  of  his  insanity.  Two  wit- 
nesses were  called  on  his  behalf,  as  experts,  who  respectively 
gave  evidence  tending  to  show  a  belief  that  he  was,  to  a  cer- 
tain degree,  insane.  Two  expert  witnesses  were  also  called 
on  behalf  of  the  prosecution,  to  give  opinions  upon  the  question 
of  the  defendant's  sanity,  and  each  testified  that  he  was,  in 
their  opinion,  sane.  It  cannot  be  questioned  but  that  the  evi- 
dence of  these  witnesses  was  material,  and  had  weight  with 
the  jury  upon  the  question  of  the  defendant's  mental  condi- 
tion. If  these  opinions  were  based  upon  an  erroneous  hy- 
pothesis, and  were  founded  in  any  inaterial  respect  upon 
indefinite  or  unascertainable  conditions,  or  upon  considera- 
tions which  were  not  the  proper  subject  of  expert  evidence, 
they  must  be  regarded  as  having  been  erroneously  admitted. 

The  only  serious  objection  to  the  convictions  arises  upon  an 
exception  to  the  ruling  of  the  court  permitting  Dr.  Gray,  a 
witness  for  the  prosecution,  and  an  expert  of  high  reputation 
and  character,  to  answer,  against  objection,  a  hypothetical 
question  as  to  the  defendant's  sanity.  The  question  put  by 
the  district  attorney,  and  the  proceedings  accompanying  the 
question,  were  as  follows:  — 

"  Q.  Now,  are  you  able  to  say  whether,  in  your  judgment, 
based  upon  all  the  testimony,  the  acts  of  the  defendant  on  the 
night  of  the  homicide,  the  testimony  as  to  his  past  life  given 
by  the  witnesses  in  his  defense,  and  based  upon  the  whole 
case,  whether  this  young  man  is  sane  or  insane? 

"  Mr.  Curtis.  —  I  object,  as  it  is  not  a  question  properly 
put. 

"  The  Court  — Why  not? 

"  Mr.  Curtis.  —  It  is  too  vague  and  indefinite.  In  order  to 
put  a  hypothetical  question  properly,  so  say  the  court  of  ap- 
peals, it  must  consist  of  specifically  proven  facts,  which  come 
within  the  pale  of  the  proof;  not  where  a  person,  for  instance, 
is  permitted  to  give  an  anomalous  opinion. 

"  The  Court.  —  You  had  better  frame  the  question. 

"  Mr.  Ridgway.  —  Then  I  will  ask  the  stenographer  to  read 
all  the  evidence  to  this  witness. 

"  The  Court.  —  I  don't  see  why  the  question  is  not  competent. 

"  Mr.  Curtis.  —  The  way  is,  to  take  compact,  substantial, 
concentrated  oral  proof  what  the  learned  counsel  relies  on  to 
prove  the  defendant  insane. 
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"  T^e  Court.  —  Where  a  medical  witness  who  is  called  as 
an  expert  has  been  in  court  during  the  whole  trial  and  heard 
all  the  testimony  in  the  case,  everything  that  has  been  done 
and  said  by  everybody,  I  don't  see  why  it  is  not  competent  to 
ask  him  whether,  upon  those  facts,  all  he  heard  testified  to,  he 
thinks  the  defendant  is  sane  or  insane.  This  witness  has 
heard  all  that  has  been  sworn  to  by  everybody. 

'To  the  witness:  You  have  heard  all  the  testimony  in  the 
case. 

*'  The  District  Attorney.  —  Based  upon  the  whole  testimony 
of  the  prosecution  and  the  defense,  including  the  hypothetical 
question  put  by  Judge  Curtis,  and  everything  that  you  have 
heard  sworn  to  here,  now  will  you  answer  the  question? 

"  The  defense  excepts. 

"  A.  I  have  formed  an  opinion. 

"  Q.  State  it. 

"  The  defense  excepts. 

"  A.  I  believe  the  defendant  is  sane. 

"  Q.  What  do  you  believe  he  was  at  the  time  of  the  com- 
mission of  the  offense? 

"A.  I  believe  he  was  sane  at  the  time  of  the  commission  of 
the  offense." 

We  cannot  doubt  but  that  this  question  was  improper.  The 
witness  was  thus  permitted  to  take  into  consideration  all  the 
evidence  in  the  case  given  upon  a  long  trial  extending  over 
nine  days,  and,  upon  so  much  of  it  as  he  could  recollect, 
determine  for  himself  the  credibility  of  the  witnesses,  the 
probability  or  improbability  of  their  statements,  and  drawing 
therefrom  such  inferences  as,  in  his  judgment,  were  warranted 
by  it,  pronounce  upon  the  sanity  or  insanity  of  the  defendant. 
It  cannot  be  questioned  but  that  the  witness  was,  by  the  ques- 
tion, put  in  the  place  of  the  jury,  and  was  allowed  to  determine 
upon  his  own  judgment  what  their  verdict  ought  to  be  in  the 
case. 

It  hardly  needs  discussion  or  authority  to  show  the  impro- 
priety of  this  question,  and  indeed  the  learned  trial  judge,  at 
a  subsequent  stage  of  the  proceedings,  emphatically  protested 
against  the  implication  that  he  had  permitted  such  a  question 
to  be  put  to  the  witness.  A  reference  to  the  record,  however, 
shows  that  the  court  must  then  have  been  laboring  under 
some  misconception  as  to  what  had  really  taken  place.  This 
might  reasonably  have  happened  to  any  judge  from  the  pre- 
judice excited  by  the  exasperating  mode  in  which  the  defense 
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was  conducted  by  the  prisoner's  counsel.  The  rule  as  to  the 
conditions  governing  the  formation  of  hypothetical  questions 
to  experts  has  frequently  been  discussed  and  illustrated  ia 
the  reported  cases  in  this  court. 

It  was  said  by  Judge  Andrews  in  the  case  of  People  v. 
Barber^  115  N.  Y.  475,  491,  that  "the  opinion  of  medical 
experts  as  to  the  sanity  or  insanity  of  the  defendant,  based 
upon  testimony  in  the  case,  assumed  for  the  purpose  of  the 
examination  to  be  true,  was  undoubtedly  competent.  So  in 
connection  with  their  opinion,  they  could  be  permitted  to  state 
the  reasons  upon  which  it  was  founded.  But  inferences  from 
facts  prc/ed  are  to  be  drawn  and  found  by  the  jury,  and  can- 
not be  proved  as  facts  by  the  opinion  of  witnesses." 

In  Reynolds  v.  Robinson,  64  N.  Y.  589,  595,  Judge  Earl,  in 
speaking  of  evidence  attempted  to  be  given  under  a  hypothet- 
ical question,  says:  "In  such  a  case  it  is  not  the  province  of 
the  witness  to  reconcile  and  draw  inferences  from  the  evidence 
of  other  witnesses,  and  to  take  in  such  facts  as  he  thinks  their 
evidence  has  established,  or  as  he  can  recollect  and  carry  in 
his  mind,  and  thus  form  and  express  an  opinion.  His  opinion 
may  be  obtained  by  stating  to  him  a  hypothetical  case,  taking 
in  some  or  all  of  the  facts  stated  by  witnesses,  and  claimed  by 
counsel  putting  the  question  to  be  established  by  their  evi- 
dence, and  when  the  question  is  thus  stated  the  witness  has 
in  his  mind  a  definite  state  of  facts,  and  the  province  of  the 
triers,  whether  referees  or  jurors,  is  not  interfered  with."  So, 
too,  it  was  said  by  Judge  Miller  in  Guiterman  v.  Liverpool  etc. 
S.  S.  Co.,  83  N.  Y.  358,  that  it  is  not  the  province  of  an  ex- 
pert witness  "  to  draw  inferences,  or  to  take  in  such  facts  as 
he  can  recollect,  and  thus  form  an  opinion." 

In  Gregory  v.  New  York  etc.  R'y  Co.,  28  N.  Y.  Super.  Ct.  726, 
the  court  say:  "An  expert  witness  cannot  be  asked  to  give  an 
opinion  based  upon  what  he  has  heard  other  witnesses  testify. 
Such  opinion  must  be  based  on  a  hypothetical  question  con- 
taining facts  which  are  assumed  to  have  been  proven."  The 
case  of  People  v.  Lake,  12  N.  Y.  358,  is  not  an  authority  for 
appellant  on  the  question  under  discussion.  The  court  in 
that  case  did  not  concur  in  the  opinion  written,  but  placed 
their  decision  upon  two  propositions,  one  of  which  only  bears 
upon  the  question  here,  and  that  was,  that  "the  court  of  oyer 
and  terminer  erred  in  permitting  physicians,  who  did  not  hear 
all  the  evidence  relating  to  the  mental  condition  of  the  pris- 
oner, to  give  opinions  as  to  his  sanity,  founded  on  the  portion 
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heard  by  them."  The  question  was  not  mooted  or  decided 
whether,  in  case  they  had  heard  all  of  the  evidence,  they  could 
give  opinions  based  thereon,  but  it  passed  off  solely  upon  the 
question  whether  a  person  who  had  heard  only  a  part  of  the 
evidence  upon  a  trial  could  give  an  opinion  based  upon 
the  portion  of  the  evidence  so  heard  by  him.  It  is  true  that 
an  implication  may  be  drawn  from  the  decision  that  if  the 
witness  had  heard  the  whole  evidence  he  might  properly  have 
given  his  opinion;  but  that  question  was  not  in  the  case,  and 
it  falls  far  short  of  being  an  authority  on  the  point. 

The  case  of  Sanchez  v.  People^  22  N.  Y.  147,  150,  is  to  a 
eimilar  effect.  Two  opinions  were  delivered  in  that  case,  but 
neither  of  them  secured  the  concurrence  of  the  court.  The 
decision  was  placed  upon  the  decision  in  the  Hartung  case,  and 
had  no  reference  to  the  question  under  consideration  here. 
The  case  of  People  v.  Thurston^  2  Park.  Cr.  49,  was  in  the 
supreme  court,  and  failed  to  secure  the  concurrence  of  the 
court  in  the  grounds  upon  which  it  was  decided.  No  rule 
was  therefore  legally  formulated  by  the  decision,  but  the  in- 
ferences to  be  drawn  from  the  opinions  read  are  plainly  opposed 
to  the  people's  contention  here.  No  other  decisions  from  this 
state  are  cited,  and  we  deem  it  unnecessary  to  discuss  or  con- 
sider the  rules  prevailing  in  other  countries  in  view  of  the 
reported  decisions  made  in  our  own  courts. 

An  attempt  was  subsequently  made  to  in  some  degree  cure 
the  error  committed,  by  proving  by  the  witness  that  in  answer- 
ing the  question  he  assumed  the  truth  of  the  evidence  given 
by  the  defendant's  witnesses;  but  we  think  this  did  not  re- 
move the  vice  inhering  in  the  question.  Even  as  thus  afiFected, 
it  left  the  uncertainty  of  his  memory  as  to  all  of  the  evidence 
in  the  case,  and  the  freedom  of  his  judgment  as  to  all  other 
evidence,  to  give  such  weight  as  he  should  in  his  own  mind 
determine  it  was  entitled  to,  and  substantially  allowed  him 
to  usurp  the  functions  of  the  jury  in  deciding  the  questions  of 
fact. 

We  think  it  is  not  competent  in  any  case  to  predicate  a 
hypothetical  question  to  an  expert  upon  all  of  the  evidence  in 
the  case,  whether  he  has  heard  it  all  or  not,  upon  the  assump- 
tion that  he  then  recollects  it;  for  it  would  then  be  impossible 
for  the  jury  to  determine  the  facts  upon  which  the  witness 
bases  his  opinion,  and  whether  such  facts  were  proved  or 
not.  Suppose  the  jury  concluded  that  certain  facts  are  not 
proved,  how  are  they,  in  such  an  event,  to  determine  whether 
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the  opinion  is  not,  to  a  great  degree,  based  upon  such  facts? 
When  specific  facts,  either  proved  or  assumed  to  have  been 
proved,  are  embraced  in  the  question,  the  jury  are  enabled  to 
determine  whether  the  answer  to  such  question  is  based  upon 
facts  which  have  been  proved  in  the  case  or  not,  and  whether 
other  facts  bearing  upon  the  correctness  and  force  of  the  an- 
swer are  contained  therein,  or  have  been  omitted  from  it;  but 
in  the  absence  of  such  a  question,  the  evidence  must  always 
be,  to  a  certain  extent,  uncertain,  unintelligible,  and  perhaps 
misleading. 

We  regret  that  an  error  of  this  character  is  found  in  a  case 
which  was  otherwise  tried  by  the  learned  court  with  an  intel- 
ligent understanding  of  and  adherence  to  the  rules  of  law 
applicable  to  the  case,  and  a  strict  regard  to  the  rights  of  the 
accused;  but,  in  compliance  with  the  uniform  practice  of 
courts  in  capital  cases  to  avoid  even  the  possibility  of  injus- 
tice to  the  accused,  we  think  the  error  referred  to  requires  a 
new  trial.  ;_ 

Expert  Witnesses.  —  An  expert  witness,  in  giving  his  opinion  on  a  hy- 
pothetical case,  must  not  be  called  upon  to  pass  upon  disputed  facts;  nor 
must  he  give  his  opinion,  based  upon  evidence  that  he  has  heard:  Note  to 
Quinn  v.  Higgins,  53  Am.  Rep.  307-309.  Where  the  evidence  is  voluminous 
or  contradictory,  it  is  error  to  permit  an  expert  to  give  his  opinion  as  to 
what  the  facts  as  sworn  to  by  the  witnesses  indicate:  Bennett  ▼.  State,  67 
Wis.  69;  46  Am.  Rep.  26. 
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[121  New  York,  294.] 

AuTHORiTT  TO  Sell,  CONSTRUCTION  OF.  —  Authority  to  sell  a  parcel  of  real 
estate  for  a  sum  specified  to  be  paid  as  follows:  .4  designated  sum  on 
a  first  mortgage,  another  sum  on  a  second  mortgage,  and  the  balance  to 
the  owner  on  a  day  named,  —  does  not  authorize  a  sale  whereby  the  pur- 
chaser agrees  to  assume  the  mortgages,  and  to  pay  the  balance  at  the 
time  mentioned  in  the  contract,  because  it  leaves  the  vendor  personally 
liable  on  the  mortage  debts. 

Warbanty  ov  Title  to  Real  Estate,  Power  of  Agent  to  Make. — A 
power  without  restriction  to  sell  and  convey  real  estate  gives  author- 
ity to  the  agent  to  contract  for  a  conveyance  with  general  warranty  bind- 
ing on  the  principal,  where  under  the  circumstances  this  is  a  common 
and  usual  mode  of  assurance. 

Action  upon  a  contract  in  the  words  and  figures  following:  — 

"I  hereby  agree  to  pay  to  Byron  M.  Shultz  the  sum  of  one 

thousand  dollars,  providing  he  will  dispose  of  or  sell  my  farm 
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on  Meiin  Street,  BufiFalo,  N.  Y.,  known  as  the  Owens  place,  con- 
sisting of  86^  acres  of  land,  more  or  less,  for  the  sum  of  twenty 
thousand  dollars,  to  be  paid  for  as  follows:  Buffalo  Savings 
Bank  1st  mortgage,  $5,000;  2d  mortgage  held  by  M.  Wil- 
liams, $2,500;  the  balance  to  be  paid  to  Philip  Griffin  in  cash 
April  1,  1887,  said  Schultz  to  have  the  exclusive  sale  for  20 
days,  one  thousand  dollars  to  be  paid  at  time  of  making  con- 

*^^^*-  "Philip   x  Griffin. 

mark 

"  Buffalo  Plains,  July  31,  1886." 
Within  twenty  days  after  the  execution  of  the  contract,  Schultz 
procured  one  Longnecker  to  enter  into  a  written  contract  of 
purchase,  which  contract  contained  a  clause  as  follows:  "This 
agreement  is  upon  the  express  condition,  viz.,  the  said 
party  of  the  second  part  (Longnecker)  shall  first  pay  to  the 
said  party  of  the  first  part  (Griffin),  or  his  legal  represent- 
atives, the  full  sum  of  twenty  thousand  dollars  in  manner  fol- 
lowing, that  is  to  say,  one  thousand  dollars  in  cash  on  the 
execution  of  the  contract,  and  the  balance,  $19,000,  by  assum- 
ing a  mortgage  to  the  Erie  County  Savings  Bank  for  $5,000, 
also  a  mortgage  held  by  M.  Williams  for  $2,500,  and  $11,500 
to  be  paid  in  cash  April  1,  1887,  which  sum  or  sums,  at  the 
time  and  in  the  proportion  before  stated,  with  lawful  interest 
on  all  sums  nnpaid."  The  contract  also  purported  to  bind 
the  vendor,  G/iffin,  on  payment  to  convey  the  premises  to  the 
purchaser  by  good  and  sufficient  deed  of  warranty.  When 
the  plaintiff,  Schultz,  tendered  this  contract  to  the  defendant 
Griffin,  together  with  the  check  for  one  thousand  dollars,  the 
defendant  refused  to  accept  either  the  contract  or  check,  and 
afterwards  sold  the  property  to  another  person.  Judgment  in 
favor  of  the  plaintiff  for  one  thousand  dollars  was  affirmed  by 
the  general  term?    The  defendant  appealed. 

John  G.  Milburn,  for  the  appellant. 

Warren  F.  Miller^  for  the  respondent. 

Andrews,  J.  The  principal  point  urged  for  the  reversal  of 
the  judgment  is,  that  the  contract  tendered  to  the  defendant, 
whereby  Longnecker  agreed  to  pay  such  portion  of  the  pur- 
chase-money as  was  represented  by  the  mortgage  to  the  Bufialo 
Savings  Bank  and  the  mortgage  to  Williams,  "by  assuming" 
those  mortgages,  was  not  a  conipliance  with  the  terms  upon 
which  Schultz  was  employed  to  sell  the  farm.  It  is  insisted 
that  his  authority  extended  only  to  a  sale  in  which  the  pur- 
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chaser  should  absolutely  pay  and  discharge  the  mortgages, 
and  that  the  agreement  made  by  Longnecker  would  be  satis- 
fied by  his  paying  the  portion  of  the  purchase-money  over 
and  above  the  mortgages  to  Griffin  personally,  and  by  his 
assent  to  a  covenant  in  the  deed  of  the  farm  to  assume  the 
mortgages. 

The  agreement  between  Schultz  and  the  defendant  is  not 
free  from  ambiguity.  The  price  for  which  the  farm  was  to  be 
sold  is  fixed,  and  the  agreement  proceeds  to  specify  that  the 
purchase-money  should  be  paid,  a  part  to  Griffin  personally 
and  a  part  on  the  mortgages.  The  language  as  to  the  payment 
of  the  mortgages  may  be  susceptible  of  two  meanings,  accord- 
ing to  extrinsic  circumstances. 

It  appears  that  the  mortgages  were  accompanied  by  bonds 
of  Griffin.  He  had  an  interest  that  the  mortgages  should  l.e 
paid  to  relieve  him  from  his  liability  on  the  bonds.  On  tl.e 
other  hand,  the  contemplated  purchaser  would  have  an  inter- 
est to  apply  so  much  of  the  purchase-money  as  was  required 
for  that  purpose,  to  the  extinguishment  of  the  mortgages.  In 
the  absence  of  any  circumstances  indicating  a  different  inter- 
pretation, and  regarding  alone  the  language  of  the  contract, 
the  most  natural  meaning  would  seem  to  be  that  actual  pay- 
ment of  the  purchase-money,  part  to  Griffin  personally  and 
part  on  the  mortgages,  was  to  be  made  before  any  conveyance 
by  Griffin.  It  seems  quite  clear  that  if  the  Longnecker  con- 
tract had  been  accepted  and  signed  by  Griffin,  the  latter  would 
have  been  bound  to  convey  on  receiving  eleven  thousand  five 
hundred  dollars  in  cash  and  the  covenant  of  Longnecker  as- 
suming the  mortgages.  Such  a  transaction  would  have  left 
Griffin  still  liable  on  his  bonds,  with  his  liability  changed  in 
equity  to  that  of  surety  for  Longnecker  for  the  mortgage  debts: 
Ayers  v.  Dixon,  78  N.  Y.  318. 

It  does  not  appear  whether  the  mortgages  were  or  were  not 
due.  If  it  had  appeared  that  they  had  not  matured,  so  that 
they  could  not  have  been  paid  without  the  consent  of  the 
holders,  we  are  inclined  to  think  that  the  contract  with 
Schultz  would  be  construed  as  an  authority  to  sell  the  land 
subject  to  the  mortgages.  It  could  not  reasonably  be  supposed 
in  such  case  that  Griffin,  who,  as  the  contract  shows,  was  seek- 
ing to  sell  his  farm,  would  have  inserted  an  impossible  condi- 
tion, or  one  which  could  not  be  performed  except  by  the  consent 
of  the  holders  of  the  mortgages.  But  the  case  gives  no  light 
upon  this  point,  and  as  the  burden  was  upon  the  plaintiff  to 
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show  that  the  contract  with  Longnecker  was  such  a  one  as  was 
authorized  by  the  agreement  with  GrifSn,  we  are  of  opinion 
that  judgment  was  erroneously  given  for  the  plaintiff. 

The  further  point  is  made  that  Schultz  was  not  authorized 
to  make  it  a  condition  of  the  sale  that  the  conveyance  should 
be  with  warranty.  The  defendant's  counsel  cites,  in  support 
of  this  point,  Nixon  v.  Hyserott,  5  Johns.  58,  which  supports 
his  contention. 

The  rule  that  an  agent  to  sell  personal  property  has  implied 
power  to  warrant,  in  the  absence  of  any  restriction,  where  sale 
with  warranty  is  usual  and  customary  in  similar  cases,  was 
declared  in  Nelson  v.  Cowing,  6  Hill,  336,  substantially  over- 
ruling Gibson  v.  Colt,  7  Johns.  390. 

There  seems  to  be  no  well-founded  distinction  between  real 
and  personal  property,  requiring  a  different  construction  of  an 
agency  for  sale  in  the  two  cases.  The  great  preponderance  of 
authority  now  is,  that  a  power  without  restriction  to  sell  and 
convey  real  estate  gives  authority  to  the  agent  to  deliver  deeds 
with  general  warranty  binding  on  the  principal,  where,  under 
the  circumstances,  this  is  the  common  and  usual  mode  of  as- 
surance: Le  Roy  v.  Beard,  8  How.  451;  Peters  v.  Farnsworth^ 
15  Vt.  155;  40  Am.  Dec.  671;  Vanada  v.  Hopkins,  1  J.  J. 
Marsh.  293;  19  Am.  Dec.  92;  Taggart  v.  Stanbery,  2  McLean. 
543;  Rawle  on  Covenants,  sec.  20,  note. 

It  is  sufficient,  however,  for  the  disposition  of  this  appeal 
that  the  first  point  considered  must  prevail. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


Real  Estatk  Agent's  AxjTHORrrY  under  a  General  Employment  to 
Sell.  —  A  general  authority  to  a  real  estate  agent  to  sell  realty  is  merely  an 
authority  to  find  a  purchaser,  and  not  to  conclude  and  execute  a  contract 
binding  upon  hia  principal:  Duffy  v.  Hobson,  40  CaL  240;  6  Am.  Rep.  617; 
note  to  Walker  v.  Osgood,  93  Am.  Deo.  172. 
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Heaett  V.  Kruger. 

[1-21  New  York,  386.] 
Party- WALL. — Upon  the  destruction  of  buildings,  and  of  a  party-wall  be- 
tween them,  the  mutual  easements  in  such  wall  become  inapplicable,  and 
each  proprietor  may  thereafter  build  as  he  pleases  on  bia  own  land,  with- 
out any  obligation  to  accommodate  the  other. 

John  Hardy,  for  the  appellant. 

James  J.  Thomson,  for  the  respondent. 

Gray,  J.  The  plaintiff  and  defendant  are  owners  of  adjoin- 
ing lots  of  land  in  the  city  of  New  York,  and  their  litigation, 
in  the  shape  of  an  action  of  ejectment,  is  over  the  question  of 
whether  or  not  their  tenements  are  subject  to  a  perpetual  party- 
wall  easement,  dominant  as  to  the  defendant's  and  servient  as 
to  the  plaintiff's  properties. 

This  question,  as  it  is  presented  by  the  case  before  us,  does 
not  seem  to  have  arisen  before  in  our  courts,  though  there  are 
several  reported  cases  which,  I  think,  suggest  the  principle  of 
decision.  Some  are  referred  to  in  the  well-considered  opinion 
of  Judge  Ingraham,  speaking  for  the  general  term  below. 

I  think,  indeed,  we  might  leave  the  decision  of  this  case 
with  his  opinion,  were  it  not  for  the  importance  which,  perhaps, 
the  question  involved  possesses  for  real  estate  owners  in  cities. 
That  consideration  fairly  warrants  some  expression  of  the 
views  which  lead  us  to  uphold  the  judgments  of  the  courts 
below. 

In  1874  these  lots  were  owned  by  one  Burchell.  He  erected 
upon  them  two  buildings,  five  stories  in  height,  with  a  party- 
wall  dividing  them  of  twelve  inches  in  width.  He  conveyed 
both  premises  to  one  Falk,  and  took  back  from  his  grantee  a 
mortgage  on  the  lot  now  owned  by  this  defendant,  which 
described  the  westerly  line  of  the  lot  as  "  running  southerly 
and  parallel  with  Tenth  Avenue  and  partly  through  the  center 
of  a  party-wall  fifty  feet  and  five  inches  to  the  northerly  side 
of  Fifty-fourth  Street."  With  this  conveyance  of  both  lots, 
and  the  contemporaneous  mortgaging  of  one  of  them,  com- 
menced the  severance  of  the  tenements,  and  whatever  rights 
or  easements  have  existed,  with  respect  to  the  division  wall 
which  partly  supported  both  houses,  they  took  their  rise  and 
form  in  those  transactions.  » 

Through  the  conveyance  upon  a  foreclosure  sale  of  the  mort- 
gaged premises,  and  otlier  mesne  conveyances,  the  defendant 
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acquired  his  title.  In  1887,  the  buildings  on  both  lots  were 
wholly  burned  down,  and  only  the  foundation  or  cellar-wall 
remained,  upon  which  had  been  erected  the  party-wall;  and  it 
was  while  the  premises  were  in  that  condition  that  this  de- 
fendant became  their  owner.  He  then  built  upon  them,  erect- 
ing upon  the  old  foundation-wall  a  party-wall  two  stories  high, 
and  of  the  same  thickness  as  the  former  one.  This  erection 
of  the  new  wall  partly  upon  the  adjoining  lot  was  without  any 
other  right  in  the  defendant  than  was  to  be  found  in  the  con- 
ditions of  his  title.  There  is  some  pretense  of  an  estoppel 
upon  the  plaintiff,  by  reason  of  interviews  with  her  husband 
upon  the  subject  of  rebuilding;  but  there  is  no  foundation  for 
that  defense,  or  for  the  defense  of  acquiescence,  and  we  need 
not  stop  to  consider  that  feature.  The  question  thus  arises  as 
to  whether,  after  the  destruction  of  the  buildings  by  fire,  any 
right  remained  in  the  defendant,  as  appurtenant  to  his  prop- 
erty, under  which  he  could  claim  the  continuance  of  an 
easement  in  the  plaintiff's  property  for  the  support  of  another 
party-wall.  Where  will  we  find  the  legal  foundation  for  such 
a  claim?  There  had  certainly  been  no  agreement,  and  there 
was  no  express  grant,  of  any  easement  in  the  land  by  the 
common  owner,  Falk,  and  I  do  not  see  how  any  grant  arose, 
by  implication,  from  his  mortgaging  the  lot  now  owned  by  the 
defendant.  The  only  language  in  the  mortgage  capable  of 
such  an  implication  was  in  the  description  of  the  westerly 
boundary,  which  I  have  quoted  above.  That,  however,  was 
merely  language  of  description,  and  while  sufficient  to  create 
a  servitude  in  the  adjoining  lot  for  the  purpose  of  the  existing 
party- wall,  was  insufficient  to  predicate  any  grant  of  a  per- 
petual easement  upon.  It  was  merely  the  statement  of  the 
fact  that  the  dividing  line  of  the  two  lots  ran  through  the  cen- 
ter of  what  was  a  party-wall.  So  that  the  claim  of  the  defend- 
ant to  a  continued  easement  in  the  plaintiff's  land  must 
depend  wholly  upon  this  reasoning;  namely,  that  a  party-wall 
had  formerly  existed  there,  and  that  because  the  foundation- 
wall  remained,  that  fact  sufficed  to  preserve,  unimpaired,  the 
right  to  a  reconstruction  of  the  party-wall.  The  defendant 
insists  that  the  wall  did  not  cease  to  be  a  party-wall  after  the 
fire;  and  he  cites,  in  support  of  his  position,  Brondage  v.  War- 
ner, 2  Hill,  145.  His  argument  amounts  to  this,  in  effect:  that 
if  any*fragment  of  the  wall  was  left,  or  if  only  the  foundation, 
or  cellar-wall,  upon  which  it  stood,  remained,  in  the  legal 
vision  the  party-wall  still  stood,  with  its  accompanying  bur- 
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ilea,  or  benefit,  to  the  adjoining  properties.  But  that  I  con- 
sider a  doctrine  untenable,  and  clasliing  with  the  doctrine  of 
property  rights  in  land.  Brondage  v.  Warner^  2  Hill,  146, 
affords  no  support  for  it,  for  there  the  defendant's  right  to  use 
and  occupy  the  wall  in  question  lay  in  grant.  The  deed 
under  which  the  defendant  in  ejectment  claimed  the  right  to 
continue  to  use  the  wall  granted  the  right  to  build  upon  and 
occupy  it.  That  had  been  done.  The  fire  which  had  de- 
stroyed the  plaintiff's  store  left  the  wall  standing,  which  was 
occupied  by  the  defendant.  It  still  answered  the  purpose  for 
which  its  use  had  been  deeded,  and  therefore  the  court  held 
that  the  right  to  continue  to  use  it  had  not  been  affected.  The 
facts  of  this  case  are  quite  different.  When  the  title  to  these 
two  lots  was  severed  by  their  conveyance  to  separate  persons, 
the  purchaser  of  each  lot  is  presumed  to  have  contracted  in 
reference  to  the  condition  of  the  property  at  the  time,  and  the 
openly  existing  arrangement  of  a  party-wall  could  not  be 
changed,  so  long  as  it  stood,  and  answered  its  purpose.  It 
was  made  a  party-wall  upon  the  severance  of  the  title  by  the 
description  of  the  boundary  line;  but  the  whole  extent  of  the 
qualification,  which  resulted  as  to  each  lot-owner's  title,  was 
the  easement  which  the  other  acquired  in  the  wall  dividing 
and  supporting  their  respective  buildings.  Each  was  bound 
to  preserve  the  existing  order  of  things  in  that  respect,  and 
neither  had  any  right  to  change  the  relative  condition  of  his 
building  to  the  injury  of  the  adjoining  one.  The  party-wall 
of  the  two  buildings  was  an  open  and  visible  condition  of  the 
ownership  of  the  property,  and  in  legal  contemplation,  its  use, 
as  such,  while  the  buildings  stood,  was  an  element  which  en- 
tered into  the  contract  of  the  purchaser,  and  which  charged 
the  land  with  a  servitude.  This  principle  of  obligation  is 
asserted  in  several  cases,  of  which  I  only  cite  Lampmnn  v. 
Milks,  21  N.  Y.  507;  Curtiss  v.  Ayrault,  47  N.  Y.  79;  and  Rog- 
ers V.  Sinsheimer,  50  N.  Y.  646.  But  upon  the  destruction  of 
the  buildings,  the  tenements  reverted  to  their  original  or  pri- 
mary conditions  of  ownership.  Their  tenure  was  no  longer 
qualified  by  the  relative  rights  and  obligations  which  previ- 
ously existed. 

In  the  early  case  of  Sherred  v.  Cisco,  4  Sand.  485,  the  facts 
were  quite  similar  to  those  in  this  record.  Adjoining  build- 
ings were  destroyed  by  fire,  and  Yiothing  was  left  of  a  partv- 
wall  but  the  stone  foundation.  The  plaintiff  rebuilt  on  his 
lot,  and  when  the  defendant  also  rebuilt,  he  made  use  ot  th^ 
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wall  for  his  buildings  which  plain tifiF  had  erected  on  the  old 
foundation.  Thereupon  plaintiff  sued  to  recover  of  defend- 
ant his  contribution  towards  the  expense  of  the  erection,  and 
failed  in  his  suit.  In  his  opinion^  Judge  Sanford  held  that 
the  agreement  under  which  the  party-wall  had  been  built 
related  to  that  wall  only,  and  he  said  "  that  when  the  owners 
of  adjoining  city  lots  unite  in  building  two  stores  with  a 
party-wall,  we  have  no  right  to  infer  from  that  act  an  agree- 
ment, binding  upon  them  and  their  heirs  and  assigns  to  the 
end  of  time,  to  erect  another  like  party-wall,  at  their  mutual 
expense,  when  that  one  is  casually  destroyed,  and  so  on  as 
often  as  the  new  one  shares  the  same  fate."  The  principle  of 
that  decision  I  think  was  a  correct  one,  and  it  may  be  well 
applied  here.  Tiie  implied  agreement  that  the  party-wall 
existing  at  the  time,  of  the  conveyances  of  the  two  lots  by 
their  common  owner  should  continue  in  its  use  and  occu- 
pancy as  such  cannot  be  extended  so  as  to  relate  to  a  changed 
condition  of  things,  caused  by  the  casual  destruction  of  the 
wall  and  buildings.  In  Partridge  v.  Gilbert,  15  N.  Y,  601,  69 
Am.  Dec.  632,  Judge  Denio,  in  his  opinion  upon  the  case,  ap- 
proves of  Judge  Sanford's  opinion  in  the  case  cited.  He  held 
that  upon  the  occurrence  of  a  state  of  affairs  rendering  the 
party-wall  useless  in  its  then  condition,  "the  mutual  ease- 
ments have  become  inapplicable,  and  that  each  proprietor 
may  build  as  he  pleases  upon  his  own  land,  without  any  obli- 
gation to  accommodate  the  other."  The  facts  of  that  case 
were  not,  of  course,  similar;  for  the  action  related  to  the  right 
of  the  tenant  of  a  building  to  recover  damages  for  injuries  to 
goods,  etc.,  occasioned  during  the  rebuilding,  by  the  defend- 
ants, of  a  division-wall.  The  case  turned  upon  the  necessity 
for  the  removal  of  the  old  and  the  rebuilding  of  a  new  wall. 
But  the  opinions  are  instructive  upon  the  subject  before  us, 
however  unnecessary,  in  that  respect,  to  the  decision  of  that 
particular  case.  Very  appropriately  to  this  case,  Judge  Denio 
remarked,  also,  in  his  opinion,  that  "in  the  changing  condi- 
tion of  our  cities  and  villages,  it  must  often  happen,  as  it  did 
actually  happen  in  this  case,  that  edifices  of  different  dimen? 
sions  and  of  an  entirely  different  character  would  be  required. 
And  it  might  happen,  too,  that  the  views  of  one  of  the  pro- 
prietors as  to  the  value  and  extent  of  the  new  buildings  would 
essentially  differ  from  the  other,  and  the  division-wall  which 
would  suit  one  of  them  would  be  inapplicable  to  the  objects 
•a"  the  other." 
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The  rule  which,  with  the  cessation  of  the  necessity  for  the 
existence  of  a  right,  abrogates  the  right  itself,  is  supported  by 
the  reason  of  the  thing,  as  well  as  by  legal  principles.  The 
mutual  easements  existed  by  force  of  the  situation  at  the  time 
of  the  severance  of  the  ownership  of  the  two  lots,  and  with 
the  change  in  that  situation  produced  by  the  casual  destruc- 
tion of  the  buildings,  the  reason  for  their  existence  ceased. 
Thenceforth  they  were  inapplicable,  and  the  lands  were  free 
for  the  lawful  uses  of  their  owners.  The  easement  was  meas- 
ured, in  its  extent  and  duration,  by  the  existence  of  the  ne- 
cessity for  it.  When  the  necessity  ceased,  as  it  did  by  the 
destruction  of  the  buildings  and  wall,  the  rights  resulting 
from  it  ceased  also:  Ogden  v.  Jennings,  62  N.  Y.  531. 

In  Holmes  v.  Goring,  2  Bing.  76,  that  principle  was  laid 
down  in  the  case  of  a  right  of  way. 

Without  further  discussion  of  principle  or  authorities,  I 
think  the  judgment  appealed  from  was  clearly  right,  and 
therefore  should  be  aflfirmed,  with  costs. 


Party- WALL,  Destruction  of.  —  Where  houses  having  a  party-wall  are 
accidentally  destroyed  by  fire,  leaving  the  wall  standing,  the  easement  iu 
the  wall  ceases,  and  either  owner  may  dispose  as  he  pleases  of  his  part  on 
the  ground:  Hoffman  v.  Kuhn,  57  Miss.  746;  34  Am.  Rep.  491.  In  case  the 
party-wall  itself  is  destroyed  by  fire,  there  is  no  implied  obligation  to  con- 
tribute toward  rebuilding  it:  Anlomarchi  v.  Russell,  63  Ala.  356;  35  Am. 
liep.  40. 


Caswell  v.  Hazard. 

[121  New  York,  484.] 

Trau^m&sks  A>?Ti5it  THK  Dlssolution  OF  PARTNERSHIP. —  Upon  dissolu- 
tion of  a  firm  having  established  trade-marks,  and  a  good-will  which 
has  not  been  disposed  of  upon  such  dissolution,  each  member  of  the  late 
firm  may  lawfully  use  such  trade-marks  in  the  prosecution  of  his  busi- 
uess. 

Pbactick  on  Appeal. —  If  a  judgment  is  reversed,  and  a  new  trial  ordered 
by  the  general  term,  on  questions  both  of  law  and  of  fact,  such  judg- 
ment of  reversal  must  be  affirmed  if  the  record  presents  any  error  either 
of  law  or  of  fact  made  by  the  trial  court. 

Tkade-marks.— The  Right  of  Every  Person  to  Use  his  Own  Namb  in 
the  prosecution  of  his  business  cannot  be  disputed  or  limited,  unless  such 
name  has  become  the  trade-mark  or  business  sign  of  another,  or  is  being 
used  to  deceive  the  public  or  defraud  the  person  who  made  it  valuable. 

Partnership  Trade-marks. —  The  Right  to  a  Trade-mark  is  Derived 
FROM  its  Appropriation  and  Continoed  User,  and  becomes  the 
property  of  those  who  first  gave  it  a  name  and  reputation.  It  becomes 
▲m.  St.  KiP.,  Vol.  XVIIl.  —53 
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A  part  of  the  assets  of  the  firm  by  which  it  was  ased  and  established, 
and  can  be  owned,  transferred,  and  sold  like  other  species  of  property. 

Trade-makk  of  Which  the  Namb  of  the  Members  of  a  Firm  is  Part 
may,  upon  the  dissolution  of  the  lirm,  without  disposing  of  it,  be  used 
by  either  member,  and  neither  has,  after  such  dissolution,  any  such  ex- 
clusive right  to  the  use  of  his  own  name  as  entitles  him  to  the  aid  of 
equity  to  prevent  the  use  by  either  of  the  trade-marks  of  the  late  firm, 
of  which  the  names  of  both  members  were  a  part. 

Transfer  of  Property  upon  Which  a  Trade-mark  is  Indeliblt  Im- 
PRESSED  OR  Imprinted,  of  which  the  name  of  the  vendor  is  a  part,  and 
which  property  is  known  to  be  intended  for  sale,  gives  the  vendee  the 
right  to  sell  such  property  with  such  trade-mark  thereon,  and  the  ven- 
dor has  no  right  to  restrain  such  sale  because  the  property  bears  such 
trade-mark  including  his  name  as  a  part  thereof. 

Trads  Name,  Right  of  Members  Remaining  in  the  Firm  to  Usk. — 
Such  members  of  a  dissolved  firm  having  acquired  an  established  repu- 
tation for  the  character  and  quality  of  goods  manufactured  and  sold  by 
them,  who  desire  to  continue  in  business  under  the  former  firm  name, 
have  a  right  to  do  so,  although  none  of  the  parties  continuing  in  busi- 
ness bear  the  names  contained  in  the  original  firm;  but  to  retain  this 
right,  the  persons  continuing  in  the  firm  must  comply  with  the  require- 
ments of  the  statutes  of  this  state  relating  to  that  subject. 

William  H.  Arnoux^  for  the  appellants. 

Henry  H.  Anderson^  for  the  respondents. 

RuGER,  C.  J.  We  think  the  case  of  Hazard  v.  Caswell,  93 
N.  Y.  259,  45  Am.  Rep.  198,  is  a  controlling  authority  on  this 
appeal  upon  the  question  of  the  respective  rights  of  the  plain- 
tifif  Caswell  and  the  defendant  Rowland  N.  Hazard  in  the  use 
of  the  name  of  "Caswell"  as  a  trade-mark  in  a  business 
carried  on  by  either  of  them.  It  was  there  held,  upon  the 
dissolution  of  a  firm  having  established  trade-marks,  and  a 
good-will  which  had  not  been  disposed  of  or  transferred  upon 
such  dissolution,  that  such  assets  remained  the  property  of 
the  individual  members,  and  could  lawfully  be  employed 
thereafter  by  either  of  such  members  in  the  prosecution  of  his 
business.  It  was  further  determined,  that  the  dissolution  of 
the  partnership  of  "  Caswell,  Hazard,  &  Co.,"  in  1876,  and  the 
transfers  and  agreements  then  made  between  the  partners,  did 
not  dispose  of  the  trade-marks  of  the  firm,  and  that  John  R. 
Caswell  and  Rowland  N.  Hazard  each  possessed  the  right 
thereafter  to  use  and  employ  those  formerly  belonging  to  the 
firm,  as  he  desired  to  do,  without  infringing  upon  the  rights  of 
the  other.  We  are  entirely  satisfied  with  the  correctness  of 
that  decision,  and  feel  no  disposition  to  impair  its  force  as  an 
authority  upon  the  questions  then  decided.  Although  I  did  not 
concur  in  that  decision,  my  dissent  did  not  proceed  upon  any 
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doubt  as  to  the  soundness  of  the  principle  above  stated.  We 
think  the  facts  in  this  case  bring  it  directly  within  the  oper- 
ation of  the  rule  there  laid  down.  Both  the  plaintiff  John  R. 
Caswell  and  the  defendant  Rowland  N.  Hazard  were,  on  July- 
Si,  1876,  and  for  ten  years  previously  thereto  had  been,  mem- 
bers of  the  firm  of  Caswell,  Hazard,  &  Co.,  carrying  on  the, 
business  of  manufacturing  and  selling,  in  Newport  and  New 
York,  drugs,  etc.,  and  during  that  time,  as  such  firm,  used, 
and  enjoyed  all  the  privileges  which  are  now  claimed  by  the 
respective  parties  to  this  action.  It  would  seem,  therefore,  to 
follow,  as  a  matter  of  course,  that  either  of  the  members  of 
such  firm  could,  after  its  dissolution,  lawfully  use  its  trade- 
marks in  any  business  thereafter  carried  on  by  him. 

A  brief  history  of  the  organization  of  that  firm,  and  its 
mode  of  prosecuting  business,  exhibits  the  relation  these 
parties  respectively  bore  to  the  trade-marks  of  the  firm  at  the 
time  this  suit  was  commenced.  Previous  to  the  year  1867, 
the  several  names  of  Caswell  and  Hazard  had  been  prominent 
in  the  trade  of  manufacturing  and  selling  drugs  and  medi- 
cines, and  other  articles  connected  with  such  trade,  in  the 
cities  of  Newport,  Rhode  Island,  and  New  York.  The  busi- 
ness originally  started  at  Newport  as  early  as  1821,  and  was 
there  carried  on  until  some  time  previous  to  1867,  when  a 
branch  was  opened  in  the  city  of  New  York.  The  names  of 
Caswell  and  Hazard  had,  subsequent  to  the  year  1821,  been 
continuously  used  in  such  trade,  either  in  conjunction  or  sep- 
arately, but  always  in  some  firm  regularly  succeeding  a  prior 
firm.  It  is  of  but  little  importance  what  position  either  of 
these  parties  bore  to  such  business  previous  to  1867,  as  in  that 
year  all  their  rights  were  merged  in  a  new  firm  then  organized. 
In  that  year  the  name  of  "  Caswell,  Hazard,  &  Co."  was  first 
used,  and  that  firm  regularly  succeeded  to  all  of  the  rights,  in- 
terests, and  reputation  which  those  names,  or  either  of  them, 
had  previously  acquired  in  the  public  estimation,  both  in  the 
cities  of  Newport  and  New  York.  This  firm  consisted  of 
Philip  Caswell,  Jr.,  Rowland  N.  Hazard,  the  defendant,  and 
John  R.  Caswell,  one  of  the  plaintiffs  herein.  Philip  Caswell, 
Jr.,  owned  fourteen  thirtieths,  Rowland  N.  Hazard  nine 
thirtieths,  and  John  R.  Caswell  seven  thirtieths  of  the  firm 
assets.  Philip  Caswell,  Jr.,  retired  from  this  firm  in  1872, 
transferring,  with  the  consent  of  John  R.  Caswell,  all  his  in- 
terest and  good-will  in  such  firm  to  Rowland  N.  Hazard,  and 
covenanting  that  he  would  not,  within  twenty  years,  go  into 
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the  business  of  druggist  or  apothecary  in  either  of  the  cities 
of  Newport  or  New  York.  He  also  took  a  covenant  from 
Hazard  indemnifying  and  protecting  him  from  all  loss  or 
liability  from  existing  debts,  or  the  future  liabilities  of  the 
succeeding  firm.  This  purchase  gave  Hazard  a  largely  pre- 
ponderating interest  in  the  assets  of  the  firm.  A  new  firm 
was  then  formed,  composed  of  Rowland  N.  Hazard,  John  R. 
Caswell,  and  John  C.  Hazard,  to  continue  the  business  of 
Caswell,  Hazard,  &  Co.  at  the  former  places  of  business  of 
that  firm.  In  the  new  firm,  Rowland  N.  Hazard  retained  an 
interest  of  sixteen  thirtieths,  John  R.  Caswell  seven  thirtieths, 
and  John  C.  Hazard  acquired  an  interest  of  seven  thirtieths. 
The  new  firm  took  the  necessary  proceedings  and  published 
the  advertisements  required  to  entitle  them  to  continue  busi- 
ness under  the  firm  name  of  "  Caswell,  Hazard,  &  Co.,"  ac- 
cording to  the  provisions  of  chapter  400  of  the  laws  of  1854. 
This  firm  continued  business  until  July  31,  1876,  when  it  was 
dissolved  by  mutual  consent,  and  John  R.  Caswell  sold  and 
transferred  to  its  remaining  members  his  interest  in  the  prop- 
erty of  the  firm,  except  its  trade-marks  and  a  part  of  the  re- 
tail stock  in  trade,  which  was  proportionately  divided  between 
the  partners.  Among  the  articles  thus  transferred  was  the 
real  estate  at  Newport,  in  which  the  business  of  the  firm  had 
theretofore  been  carried  on  at  that  place,  the  fixtures  in  the 
various,  stores  occupied  by  them  in  New  York,  and  all  signs, 
labels,  bottles,  and  bottle-molds  theretofore  used  in  the  busi- 
ness. These  goods  had  the  firm  name  of  "  Caswell,  Hazard, 
&  Co."  either  painted  or  printed  upon  them  or  blown  into  the 
bottles  thus  transferred.  The  defendants  also  assumed  the 
unexpired  leases  of  the  various  places  of  business  in  New 
York,  where  the  business  had  been  previously  conducted,  and 
agreed  to  collect  and  settle  the  outstanding  accounts  and 
debts  of  the  old  firm,  and  purchased  of  Caswell  the  prescrip- 
tion-books theretofore  used  in  the  firm,  and  became  the  legiti- 
mate successors  to  such  firm.  The  plaintiffs,  for  several  years 
after  the  sale,  bought  goods,  received  payments  from  and  did 
business  with  the  new  firm  of  Caswell,  Hazard,  &  Co.  under 
that  name.  The  defendants,  upon  the  retirement  of  John  R. 
Caswell,  and  the  formation  of  this  new  firm,  took  the  necessary 
steps  to  enable  them  to  continue  business  under  the  firm  name 
of  "  Caswell,  Hazard,  &  Co.,"  as  the  successors  of  the  former 
firm  of  that  name,  according  to  the  provisions  of  chapter  400 
of  the  laws  of  1854,  and  from  that  time  until  1886  continued 
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and  carried  on  their  business  at  all  the  former  places  of  busi- 
ness occupied  by  Caswell,  Hazard,  &  Co.  without  interruption 
or  disturbance  from  any  one.  John  R.  Caswell  afterwards 
formed  a  partnership  with  one  Massey,  under  the  firm  name 
of  Caswell  and  Massey,  and  in  November,  1876,  opened  a 
drug-store  in  New  York,  near  one  of  the  defendant's  stores, 
and  continued  thereafter  to  prosecute  such  business  under 
such  firm  name,  or  others  similar  thereto.  At  the  expiration 
of  nearly  ten  years  from  his  withdrawal  from  the  firm  of  Cas- 
well, Hazard,  &  Co.,  John  R.  Caswell,  in  behalf  of  his  firm, 
began  this  suit,  claiming  the  exclusive  right  to  use  the  name 
of  "Caswell"  in  connection  with  the  conduct  of  the  business 
of  manufacturing  and  selling  drugs,  etc.,  in  the  city  of  New 
York  and  elsewhere,  and  asking  that  the  defendants  be  per- 
petually enjoined  from  using  such  name  in  any  way  in  the 
prosecution  of  such  business.  The  court,  at  special  term,  gave 
judgment  awarding  the  plaintiffs  an  injunction  to  the  full  ex- 
tent claimed  against  the  defendants;  and  this  judgment,  on 
appeal  to  the  general  term,  was  reversed,  both  upon  questions 
of  law  and  of  fact,  and  a  new  trial  was  ordered.  The  plain- 
tiff's appealed  from  such  order  to  this  court,  upon  a  stipulation 
for  judgment  absolute  in  case  such  order  should  be  affirmed. 

On  such  an  appeal,  if  the  record  presents  any  error,  either 
of  law  or  of  fact,  made  by  the  trial  court  which  called  for  a 
reversal  of  its  judgment,  the  order  of  the  general  term  must 
necessarily  be  aflBrmed  by  this  court.  The  extreme  danger 
which  parties  having  a  cause  of  action,  and  having  recovered 
a  judgment  therefor,  incur  by  appealing  from  an  order  grant- 
ing a  new  trial  to  this  court  has  been  too  frequently  pointed 
out  in  its  decisions  to  need  further  remark,  and  it  would  seem 
that  no  amount  of  admonition  is  sufficient  to  discourage  par- 
ties from  taking  such  appeals:  Cobb  v.  Hatfield,  46  N.  Y.  533. 

A  single  consideration,  pointed  out  in  the  opinion  of  the 
court  at  general  term,  serves  to  show  that  the  reversal  in  this 
case  was  properly  ordered,  if  for  no  other  reason  than  because 
the  judgment  rendered  by  the  trial  court  absolutely  prohibited 
the  defendants  from  making  any  use  of  the  signs,  labels,  bot- 
tels,  and  bottle-molds  bearing  the  name  of  "  Caswell,  Hazard, 
<fe  Co."  sold  to  them  by  John  R.  Caswell.  This  property  was 
sold  expressly  for  use  in  the  business  intended  to  be  car- 
ried on  by  the  defendants,  and  obviously  exceeded  any  legal 
claim  which  the  plaintiff's  could 'lawfully  maintain. 

The  claim  made  by  the  plaintiffs  in  this  action  is  sought  to 
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be  sustained  under  an  alleged  right  existing  in  favor  of  Joha 
R.  Caswell  to  the  exclusive  use  of  the  trade-marks,  including 
the  use  of  the  name  of  Caswell,  formerly  employed  by  the  firm 
of  "  Caswell,  Hazard,  &  Co."  in  their  business. 

In  discussing  the  case,  it  is  therefore  necessary  to  refer  only 
to  the  rights  secured  by  John  R.  Caswell  and  Rowland  N. 
Hazard,  respectively,  as  members  of  the  firm  of  Caswell, 
Hazard,  &  Co.,  as  it  is  through  such  interests  that  both  the 
plaintiffs  aild  defendants  now  claim  to  derive  their  respective 
rights. 

Much  stress  was  laid  on  the  argument  by  the  defendants 
upon  the  rights  acquired  by  Rowland  N.  Hazard  through  the 
purchase  made  in  1872  from  Philip  Caswell,  Jr.,  of  his  interest 
and  good-will  in  the  firm  of  Caswell,  Hazard,  &  Co.  We  do 
not  think  a  consideration  of  the  effect  of  that  purchase  is  very 
important  in  this  case,  as  it  cannot  be  claimed  that  Hazard 
thereby  acquired  any  right  in  the  assets  or  good-will  of  such 
firm,  which  then  or  afterwards  belonged  to  John  R.  Caswell. 
He  could  have  acquired  an  exclusive  right  to  the  use  of  such 
property  only  by  virtue  of  a  transfer  to  him  by  all  of  the  par- 
ties interested  therein,  and  so  long  as  an  outstanding  right  in 
such  property  exi&ted  in  favor  of  any  one,  he  could  not  main- 
tain an  exclusive  claim  thereto. 

It  also  seems  unnecessary  to  consider  the  prior  rights,  inter- 
ests, and  reputation  of  the  individual  members  of  such  firms, 
as  upon  the  organization  of  that  firm  they  became  merged 
therein,  and  by  its  continued  use  and  enjoyment  became  its 
property,  and  upon  dissolution,  belonged  in  common  to  its  re- 
spective members,  according  to  their  respective  interests  in 
such  firm.  The.  trial  court  found  that  the  firm  of  CasweJl, 
Hazard,  &  Co.,  during  its  existence  from  1871  to  1876,  trans- 
acted a  very  extensive  business  in  New  York  City  and  New- 
port and  throughout  the  United  States,  and  also  in  Europe, 
as  chemists,  apothecaries,  druggists,  manufacturers  of  and 
dealers,  both  at  wholesale  and  retail,  in  drugs  and  medicines, 
and  as  owners,  proprietors,  and  manufacturers  of  many  pro- 
prietary medicinary  remedies,  toilet  articles,  preparations,  and 
compounds.  This  finding  seems  to  be  entirely  in  accordance 
with  the  proof  in  the  case,  and  is  of  controlling  force  in  the 
determination  of  the  rights  of  the  respective  partners  in  the 
trade-marks  and  assets  of  that  firm. 

These  facts  seem  to  present  two  questions  for  determination 
in  the  case:  1.  Whether  John  R.  Caswell,  upon  retiring  from 
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the  firm  of  Caswell,  Hazard,  &  Co.  in  1876,  succeeded  to  the 
exclusive  right  of  using  the  name  of  "  Casweil "  as  a  firm  name 
in  connection  with  the  prosecution  of  the  business  of  thereafter 
manufacturing  and  selling  drugs,  medicines,  etc.,  in  the  cities 
of  New  York  and  Newport;  2.  Whether  he  then  succeeded  to 
tlie  exclusive  right  of  using  the  name  of  "Caswell,"  either 
alone  or  in  connection  with  others,  as  a  trade-mark  in  carry- 
ing on  such  business. 

It  is  essential  that  the  plaintiffs  should  successfully  main- 
tain the  affirmative  of  .both  of  these  propositions  in  order  to 
sustain  this  appeal;  for  if  the  defendants  had  any  riglit  to  use 
the  name  of  "  Caswell,"  either  as  a  firm  name  or  as  a  trade- 
mark,it  is  obvious  that  the  judgment  rendered  by  the  trial  court 
was  erroneous  to  a  certain  extent,  and  was  properly  reversed 
by  the  general  term.  It  seems  to  us  quite  clear  that  the 
plaintiffs  have  failed  to  maintain  either  of  these  claims.  The 
right  which  every  person  has  to  use  his  own  name  in  the  prose- 
cution of  his  business  cannot  be  disputed,  and  this  right  can 
be  limited  or  controlled  only  when  such  name  has  become  the 
trade-mark  or  business  sign  of  another,  and  is  being  used  to 
deceive  the  public  or  defraud  the  person  who  made  it  valuable: 
Devlin  v.  Devlin,  69  N.  Y.  212;  25  Am.  Rep.  173;  Meneely  v. 
Meneely,  62  N.  Y.  432;  20  Am.  Rep.  489.  Conceding,  there- 
fore, the  right  of  John  R.  Caswell  to  use  his  own  name  and 
the  trade-marks  of  the  firm  of  Caswell,  Hazard,  &  Co.  in  his 
business,  it  falls  far  short  of  securing  to  him  the  right  to  the 
exclusive  use  of  the  name  of  Caswell,  which  had  been  largely 
made  valuable  in  trade  by  the  capital,  skill,  and  enterprise  of 
others.  From  1867  to  1872  that  name  in  the  firm  of  Caswell, 
Hazard,  &  Co.  mainly  represented  Philip  Caswell,  Jr.,  and  the 
defendant  Rowland  N.  Hazard  succeeded  by  assignment  to 
all  his  rights  in  that  firm.  There  is,  therefore,  no  foundation 
for  the  claim  of  John  R.  Caswell  that  he  succeeded  in  any 
respect  to  the  rights  or  reputation  which  Philip  Caswell,  Jr., 
acquired  in  the  business  of  Caswell,  Hazard,  &  Co.  Rowland 
N.  Hazard,  by  his  purchase,  acquired  all  such  rights  as  could 
lawfully  be  enjoyed  by  any  purchaser,  and  in  addition  thereto, 
possessed  the  rights  belonging  to  himself  as  a  member  of  the 
various  firms  doing  business  under  the  firm  name  of  "  Cas- 
well, Hazard,  &  Co."  The  right  of  Rowland  N.  Hazard 
to  use  the  trade-marks  and  signs  of  Caswell,  Hazard,  & 
Co.  seems  to  rest  as  securely  upon  those  which  he  acquired 
as  a  member  of  such  firms,  as  upon  the  rights  transferred 
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to  him  by  the  several  members  of  such  firm.  The  right 
to  a  trade-mark  is  derived  from  its  appropriation  and  con- 
tinual user,  and  becomes  the  property  of  those  who  first 
employed  it  and  gave  it  a  name  and  reputation:  Devlin  v. 
Devlin,  69  N.  Y.  212;  25  Am.  Rep.  173;  Colman  v.  Crump,  70 
N.  Y.  578.  It  becomes  part  of  the  assets  of  the  firm  by  which 
it  was  used  and  established,  and  can  be  owned,  transferred, 
and  sold  like  other  species  of  property.  Upon  the  dissolution 
of  a  firm  which  has  acquired  its  proprietorship,  it  must  be 
sold,  and  its  proceeds  distributed  like  olher  firm  assets,  and  if 
not  so  disposed  of,  it  remains  the  property  of  the  individual 
members  of  the  dissolved  firm,  and  may  lawfully  thereafter 
be  used  by  any  or  either  of  such  members  desiring  to  continue 
the  prosecution  of  the  business  in  which  it  has  theretofore 
been  used:  Huwer  v.  Dannenhoffer,  82  N.  Y.  500;  Hazard  v. 
Caswell,  93  N.  Y.  259;  45  Am.  Rep.  198. 

Assuming,  therefore,  the  correctness  of  the  plaintiff's  claim, 
that  upon  the  dissolution  of  the  firm  of  Caswell,  Hazard,  & 
Co.,  in  1876,  there  was  no  transfer  by  either  party  to  the  other 
of  the  right  to  use  its  trade-marks  and  firm  name,  yet  the 
right  thereafter  to  use  its  trade-marks  then  became  vested  in 
the  individual  members  of  such  firm,  and  could  be  lawfully 
employed  by  either  without  trespassing  upon  the  rights  of 
the  other.  This  proposition,  as  we  have  seen,  was  expressly 
held  in  the  case  of  Hazard  v.  Caswell,  93  N.  Y.  259,  45 
Am.  Rep.  198,  between  these  same  parties.  That  case  de- 
pended substantially  upon  the  state  of  facts  existing  in  this 
case,  and  the  present  defendants  then  claimed  the  right  to 
restrain  the  plaintiffs  from  using  either  the  name  of  '*  Cas- 
well" or  the  trade-marks  formerly  used  by  the  firm  of 
Caswell,  Hazard,  &  Co.  in  manufacturing  and  putting  up  a 
certain  description  of  cologne.  They  claimed  a  right  to  the 
exclusive  use  of  such  name  and  trade-mark  by  reason  of  the 
various  transfers  of  property  made  to  them  by  Philip  and 
John  R.  Caswell,  and  sought  to  restrain  Caswell  from  the  use 
of  his  own  name.  It  was  held  that  neither  party  secured  an 
exclusive  right  to  the  use  of  such  trade-marks  by  reason  of 
such  transfers,  and  that  upon  the  dissolution,  in  1876,  of  the 
firm  of  Caswell,  Hazard,  &  Co.,  in  the  absence  of  any  disposi- 
tion of  such  property,  either  of  the  members  of  such  firm  had 
the  right  to  make  use  of  them  in  his  separate  business.  That 
decision  seems  to  be  conclusive  as  to  the  main  question  here 
involved,  and  renders  the  question  of  the  right  to  use  the  name 
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of  "  Caswell "  as  a  trade-mark  in  connection  with  the  husiness 
of  manufacturing  and  selling  drugs  and  medicines  by  either  of 
the  former  partners  res  judicatss  as  between  such  parties: 
Iluwer  V.  Dannenhoffer,  82  N.  Y.  500. 

Even  if  this  were  not  so,  it  seems  difficult  to  resist  the  con- 
clusion that  John  R.  Caswell,  by  the  sale  and  transfer  to 
Caswell,  Hazard,  &  Co.,  in  1876,  of  the  property  of  the  old  firm 
bearhig  the  name  of  "Caswell,  Hazard,  &  Co."  indelibly 
printed  or  impressed  thereon  for  use  in  their  business, 
knew  and  intended  that  such  property  at  least  should  be 
thereafter  used  and  sold  by  the  vendees  in  their  business  as 
successors  to  the  former  firm.  The  fact  that  it  could  be  so 
used  was  the  only  apparent  inducement  for  its  purchase  by 
the  defendants,  and  this  must  have  been  known  and  under- 
stood by  John  R.  Caswell,  and  he  could  not  thereafter  claim 
that  so  far  as  that  property  was  concerned,  it  was  used  with- 
out his  permission. 

We  are  also  of  the  opinion  that  the  present  defendants 
have,  as  the  legitimate  successors  to  the  former  firms  of  "Cas- 
well, Hazard,  &  Co.,"  lawfully  acquired  the  right  to  use  that 
name  as  a  firm  name.  At  common  law  it  was  undoubtedly 
the  right  of  such  members  of  a  dissolved  firm,  having  acquired 
an  established  reputation  for  the  character  and  quality  of  the 
goods  manufactured  and  sold  by  them,  who  desired  to  con- 
tinue such  business,  to  continue  the  former  firm  name  and 
transact  business  thereunder,  although  none  of  such  parties 
bore  the  names  contained  in  the  original  firm:  Leather  Cloth 
Co.  V.  American  Leather  Cloth  Co.,  4  De  Gex,  J.  &  S.  143;  11 
H.  L.  Cas.  534. 

Under  the  provisions  of  chapter  281  of  the  laws  of  1833, 
however,  such  right  is  now  attainable  in  this  state  only  by  a 
compliance  with  the  requirements  of  chapter  400  of  the  laws 
of  1854.  These  acts  do  not  assume  to  confer  upon  the  mem- 
bers of  a  continuing  firm  any  rights  of  property  possessed  by 
the  members  of  the  dissolved  firm;  but  they  do  provide  that, 
under  certain  conditions,  and  upon  taking  certain  proceedings, 
the  members  of  a  succeeding  firm  may  continue  business  under 
the  former  firm  name,  although  no  person  in  such  succeeding 
firm  bears  the  name  of  any  of  the  retiring  members  of  the 
original  firm. 

Upon  the  retirement  of  Philip  Caswell  from  the  firm  of 
Caswell,  Hazard,  &  Co.,  in  1872,  as  well  as  upon  the  with- 
drawal of  John  R.  Caswell,  in  1876,  the  defendants  or  their 
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predecessors  took  all  of  the  necessary  proceedings  required 
under  the  statute  of  1854  to  entitle  them  to  continue  business 
under  the  firm  name  Caswell,  Hazard,  &  Co.,  and  they  have 
continued  such  business,  by  virtue  of  such  proceedings,  under 
that  firm  name,  without  interruption  or  molestation,  from  1872 
to  1886,  and  we  can  see  no  reason  why  they  did  not  thereby 
become  lawfully  entitled  to  use  such  name. 

The  publication  of  notices  in  1872  could  have  had  no  other 
object  than  to  invest  Rowland  N.  Hazard  with  the  right  to 
the  continued  use  of  such  firm  name.  There  was  no  necessity 
for  the  firm  formed  in  1872  to  resort  to  those  proceeedings  to 
authorize  them  to  use  the  name  of  "Caswell"  in  their  firm 
name,  because  it  was  then  represented  by  one  of  the  partners, 
and  the  only  object  of  such  proceedings  seems  to  have  been 
to  perpetuate  the  name  and  reputation  which  the  former  firm 
had  acquired  for  the  benefit  of  the  several  members  of  the 
new  firm.  A  similar  object  would  seem  to  have  instigated 
the  subsequent  publication  in  1876,  and  the  right  to  make 
such  publication  does  not,  under  the  statute,  seem  in  any  re- 
spect to  depend  upon  the  knowledge  or  assent  thereto  of  the 
retiring  members.  The  statute  appears  to  confer  the  absolute 
right  to  perpetuate  the  firm  name  upon  the  persons  succeed- 
ing to  the  business  of  a  dissolved  firm,  provided  they  have 
business  relations  with  foreign  countries,  and  desire  to  con- 
tinue such  business. 

A  possible  question  might  arise  as  to  the  liablity  of  a  retir- 
ing member  for  the  subsequent  transactions  of  the  succeeding 
firm;  but  there  has  been  no  such  claim  raised  in  this  case,  and 
after  the  lapse  of  ten  years  it  would  seem  to  be  quite  too  late 
to  present  it,  if  it  ever  existed.  It  is  not  now  claimed  that 
any  such  question  is  involved,  but  the  action  is  sought  to  be 
supported  upon  the  sole  ground  that  no  person  bearing  the 
name  of  Caswell  is  now  represented  in  such  firm.  The  objec- 
tion to  the  use  of  the  name  "Caswell"  is  founded  wholly  uppn 
the  prohibitions  contained  in  the  act  of  1833,  and  takes  no  ac- 
count of  the  exception  to  such  prohibition  introduced  by  the 
act  of  1854.  Some  difficulty  in  administering  this  act  might 
arise  in  a  case  where  there  were  conflicting  claims  between 
the  several  members  of  a  dissolved  firm  as  to  the  right  to 
continue  the  use  of  the  old  firm  name,  but  no  such  question 
arises  here,  as  John  R.  Caswell  was  in  no  sense  the  successor 
of  such  firm,  and  never  attempted  to  use  their  name  or  con- 
tinue  their  business.     He  not  only  abandoned   all  claim  to 
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continue  the  use  of  the  old  firm  name,  or  succession  to  its 
good-will  BO  far  as  it  was  affected  by  the  places  of  doing  such 
business,  but  by  his  subsequent  dealings  with  the  defendants 
seemed  to  acquiesce  in  their  appropriation  of  such  name. 

Some  foundation  for  the  plaintiffs'  claim  is  supposed  to 
have  been  found  in  expressions  used  in  the  opinion  of  this 
court  in  the  former  case  of  Hazard  v.  Casioell,  93  N.  Y.  259; 
45  Am.  Rep.  198.  It  is  sufficient  to  say  that  the  question  was 
not  there  involved,  and  could  not  have  been  decided.  The  sole 
question  then  presented  was,  whether  Rowland  N.  Hazard 
acquired  the  exclusive  right  to  use  the  name  of  "  Caswell,"  in 
connection  with  others,  as  a  trade-mark  in  the  manufacture 
and  sale  of  a  certain  description  of  cologne;  and  it  was  held 
that  he  had  not,  and  that  the  right  to  such  use  rested  equally 
in  both  Caswell  and  Hazard,  as  members  of  such  firm. 

We  are,  for  reasons  stated,  of  the  opinion  that  the  plaintiffs 
failed  to  establish  the  causes  of  action  set  forth  in  their  com- 
plaint, and  that  the  order  of  the  general  term  should  there- 
fore be  affirmed,  and  judgment  absolute  ordered  for  defend- 
ants, with  costs  in  all  courts. 


Trade-marks — Names. — Generally,  one,  by  using  his  own  name  as  a 
trade-mark,  cannot  deprive  another  having  the  same  name  from  using  it  in 
conducting  his  business,  provided  the  latter  resorts  to  no  device  or  artifice 
to  create  the  impression  that  the  goods  manufactured  or  sold  by  him  are 
manufactured  or  sold  by  the  former:  Frazer  v.  Frazer  L.  Co.,  121  111.  147; 
2  Am.  St.  Rep.  73,  and  note.  The  assignment  of  trade-marks  of  which  the 
assignor's  name  is  a  part  is  the  sul)ject  of  a  note  in  17  Am.  St.  Rep.  49(i-499. 

Trade- MARK,  Disposition  of,  upon  the  Dissolution  of  a  Pajitnkrsuif: 
See  Boxjoman  v,  Floyd,  3  Allen,  76;  80  Am.  Dec.  55,  and  note. 
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Corporation.  — To  Entitle  the  State  to  a  Forfeitore  of  the  Charter 
OF  A  Corporation,  it  must  show,  on  the  part  of  such  corporation,  some 
sin  against  the  law  of  its  being  which  produces,  or  tends  to  produce, 
injury  to  the  public.  The  transgression  must  be  material  and  serious, 
and  such  as  to  harm  or  menace  the  public  welfare;  for  the  state  does  not 
concern  itself  with  the  quarrels  of  private  litigants. 

Corporation  —  Formation  of  Trust,  when  Sufficient  to  Forfeit  Char- 
ter. —  If  a  corporation  becomes  an  integral  part  of  a  combination  which 
possesses  over  it  absolute  control,  which  has  absorbed  most  of  its  corpo- 
rate functions,  and  dictates  the  extent,  manner,  and  terms  of  its  entiro 
business  activity;  if  that  combination  draws  unto  its  control  other  cor- 
porations in  the  same  business;  if  all  the  stock  is  transferred   to  a  cen- 
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tral  board,  and  in  exchange  for  it  certificates  are  taken  and  distributed 
to  its  own  stockholders,  carrying  a  proportionate  interest  in  what  it 
describes  as  its  capital  stock,  new  directors  being  chosen  by  the  board, 
who  are  made  eligible  by  the  gift  to  them  of  single  shares,  and  liable  to 
be  removed  under  the  terms  of  their  appointment  at  any  moment  of 
independent  action;  if  it  loses  its  power  to  make  a  dividend,  and  is 
compelled  to  pay  over  its  net  earnings  to  a  master  whose  servant  it  has 
become,  and  ceases  to  carry  on  business  under  orders  of  that  master, 
cannot  stir  without  his  approval,  and  yet  is  entitled  to  receive  from 
the  earnings  of  the  other  corporations  its  proportionate  share  of  all 
profits,  for  division  among  its  own  stockholders,  who  hold  substituted 
certificates,  and  is  liable  to  be  mortgaged,  not  for  its  own  corporate 
benefit  alone,  but  to  supply  with  funds  the  controlling  board  when 
reaching  out  for  other  coveted  corporations  and  their  business, — then 
such  corporation  has  been  guilty  of  an  excess  and  abuse  of  its  power 
which  threatens  and  harms  the  public  welfare,  and  justifies  a  judg- 
ment dissolving  the  corporation. 

CoupoRATE  Conduct  may  Take  Place  without  the  Trustees  or  Direc- 
tors Formally  Acting  as  Such;  and  wliere  that  conduct  is  directed 
and  produced  by  tlie  whole  body,  both  of  officers  and  stockholders,  it  is 
of  a  corporate  character,  and  if  illegal  and  injurious,  may  deserve  and 
receive  the  penalty  of  dissolution. 

<!Jorporation  —  Forfeiture  of  Franchise  for  Inaction.  — If  a  corporation 
holds  its  franchise  in  silence,  doing  nothing,  resolving  nothing,  furnish- 
ing no  formal  corporate  action  upon  which  the  state  can  put  its  finger 
and  say,  This  the  corporation  has  done  by  the  agency  through  which  it 
is  authorized  to  act,  —  such  inaction  is  corporate  conduct  which  the  state 
may  qiiestion  and  punish  without  searching  for  a  formal  corporate  act. 

Corporate  Conduct,  What  is. — If  the  directors  of  a  corporation  see  its 
stockholders  pervert  its  normal  purposes  by  handing  it  over,  bound  and 
helpless,  to  an  irresponsible  and  foreign  authority,  and  omit  all  actioa 
which  they  ought  to  take,  ofier  no  resistance,  make  no  protest, 
and  silently  acquiesce,  as  directors,  in  the  wrong  which  as  stock- 
holders they  have  themselves  helped  to  commit,  this  is  corporate  con- 
duct, though  there  be  an  utter  absence  of  directors'  resolutions. 

Corporate  AanoN,  What  is.  — When  the  stockholders  of  a  corporation  all 
act  collectively  and  as  an  aggregate  body,  without  the  least  exception, 
and,  so  acting,  reach  results  and  accomplish  purposes  clearly  corporate 
in  their  character  and  aflfecting  the  vitality,  independence,  and  utility  of 
the  corporation  itself,  the  court  cannot  hesitate  to  conclude  that  there 
has  been  conduct  which  the  state  can  review  and  punish  by  declaring  a 
forfeiture  of  the  corporate  francliises  and  charier. 

Corporations,  Partnership  between.  —  For  corporations  to  enter  into 
partnership  is  a  violation  of  the  law. 

Action  by  the  attorney-general  to  have  the  defendant  dia- 
eolved,  its  charter  vacated,  and  its  corporate  existence  annulled. 
The  trial  court  gave  judgment  dissolving  the  corporation  and 
annulling  its  charter,  and  this  judgment  was  affirmed  on  ap- 
peal to  the  general  term.  The  defendant,  being  a  corporation 
organized  under  the  general  manufacturing  act,  entered,  with 
other  corporations  and  firms,  into,  and  became  a  party  to  and 
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carried  out,  an  agreement,  which  is  in  the  words  and  figures 
following:  — 

«  DEED 

"The  Sugar  Refineries  Company. 

"The  undersigned,  namely,  Haveraeyers  and  Elder,  the 
Decastro  and  Donner  Sugar  Refining  Company,  F.  0.  Matthies- 
sen  and  Weichers  Sugar  Refining  Company,  Havemeyer 
Sugar  Refining  Company,  Brooklyn  Sugar  Refining  Company^ 
the  firm  of  Dick  and  Meyer,  the  firm  of  MoUer,  Sierck,  &  Co., 
North  River  Sugar  Refining  Company,  the  firm  of  Oxnard 
Brothers,  the  Standard  Sugar  Refinery,  the  Bay  State  Sugar 
Refinery,  the  Boston  Sugar  Refining  Company,  the  Conti- 
nental Sugar  Refinery,  and  the  Revere  Sugar  Refinery,  for 
the  purpose  of  forming  the  board  hereinafter  provided  for,  and 
for  the  other  purposes  hereinafter  set  fortii,  enter  into  the  fol- 
lowing agreement:  — 

"name. 

"  The  board  herein  provided  for  shall  be  designated  by  the 
name  of  the  Sugar  Refineries  Company. 

"  OBJECTS. 

"  The  objects  of  this  agreement  are,  — 

"1.  To  promote  economy  of  administration  and  to  reduce 
the  cost  of  refining,  thus  enabling  the  price  of  sugar  to  be  kept 
as  low  as  is  consistent  with  reasonable  profit. 

"2.  To  give  to  each  refinery  the  benefit  of  all  appliances 
and  processes  known  or  used  by  the  others,  and  useful  to 
improve  the  quality  and  diminish  the  cost  of  refined  sugar. 

"  3.  To  furnish  protection  against  unlawful  combinations  of 
labor. 

"  4.  To  protect  against  inducements  to  lower  the  standard 
of  refined  sugars. 

"  5.  Generally,  to  promote  the  interests  of  the  parties  hereto 
in  all  lawful  and  suitable  ways. 

"  BOARD. 

"  The  parties  hereto  who  are  not  corporations  shall  become 
such  before  this  deed  takes  eSect. 

"Each  corporation  subscribing  hereto  agrees,  and  the  par- 
ties hereto  who  are  not  corporations  agree  as  to  the  corpora- 
tions which  they  are  to  form,  that  all  the  shares  of  the  capital 
stock  of  all  such  corporations  shall  be  transferred  to  a  board, 
consisting  of  eleven  persons,  which  may  be  increased  to  thir- 
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teen  by  vote  of  a  majority  of  the  members  of  the  entire  board, 
and  two  additional  members  to  belong  respectively  to  the  first 
and  second  classes  hereinafter  provided  for. 

"Any  member  of  the  board  may  be  removed  by  vote  of  two 
thirds  of  the  members  of  the  entire  board  in  case  of  incapacity 
or  neglect  or  refusal  to  serve. 

"Any  member  may  resign  by  filing  written  notice  of  his 
resignation  with  the  secretary  of  said  board. 

"Vacancies  during  the  term  of  office  of  members  shall  be 
filled  by  appointment  by  vote  of  the  majority  of  the  members 
of  the  entire  board. 

"A  member  appointed  to  fill  a  vacancy  shall  hold  office 
until  the  expiration  of  the  term  of  the  member  in  whose  place 
he  is  appointed,  which  new  appointee  shall  succeed  to  all  the 
rights,  duties,  and  obligationsof  his  predecessor  under  this  deed. 

"  Vacancies  by  expiration  of  office  shall  be  filled  at  the 
annual  meeting  of  the  holders  of  certificates  herein  provided 
for,  or  at  such  other  times  as  shall  be  prescribed  by  the  board. 

"Such  annual  meetings  shall  be  held  in  the  city  of  New 
York,  in  the  month  of  June,  and  notice  shall  be  given  to  each 
certificate-holder  of  record  of  every  meeting  of  certificate- 
holders,  by  mailing  to  him,  at  least  seven  days  before  said 
meeting,  a  notice  of  the  time,  place,  and  objects  of  such  meeting. 
Holders  of  certificates  shall  vote  according  to  the  number  of 
shares  for  which  they  hold  certificates.  They  may  vote  by 
proxy. 

"The  board  may  make  by-laws.  All  arrangements  for 
meetings,  elections,  and  all  details  not  herein  specifically  pro- 
vided for  shall  be  made  by  the  board.  A  member  of  the  board 
may  act  by  proxy  for  any  other  member  with  like  efiect  as  if 
he  were  present  and  acting. 

"  A  majority  of  the  members  of  the  board  shall  constitute  a 
quorum  for  the  transaction  of  business.  The  action  of  the 
board  meeting,  by  a  majority  vote  of  such  meeting,  shall  have 
the  same  effect  as  the  unanimous  action  of  the  board,  except 
as  herein  otherwise  provided,  and  that  to  authorize  the  appro- 
priation of  money,  bonds,  or  shares  shall  require  the  assent, 
either  written  or  expressed,  by  vote  at  a  board  meeting,  of  at 
least  a  majority  of  the  members  of  the  entire  board. 

"  No  member  of  the  board  shall,  during  the  time  that  he 
holds  office,  buy  or  sell  sugar,  or  be  interested  directly  or  indi- 
rectly in  the  purchase  or  sale  of  sugar,  whether  for  the  purpose 
of  speculation  or  otherwise,  without  a  vote  of  a  majority  of  the 
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members  of  the  entire  board.  For  any  violation  of  this  pro- 
vision he  may  be  removed  as  a  member  of  the  board,  and  shall 
be  liable  to  account  for  all  profits  which  shall  be  realized  by 
him  to  the  board  for  the  pro  rata  benefit  of  the  certificate- 
holders. 

"  As  it  is  desirable  that  the  board  shall  consist  of  members 
who  are  largely  interested  in  the  properties  and  the  business 
contemplated,  it  is  hereby  agreed  that  all  members  of  the  board 
shall  be  free  to  join  in  or  become  parties  to  agreements  and 
transactions  which  the  several  boards  of  directors  hereinafter 
referred  to,  or  this  board,  may  arrange,  to  the  same  extent  and 
in  the  same  manner  and  with  the  like  eifect  as  if  they  were 
not  members  of  the  board. 

"This  board  may  transfer,  from  time  to  time,  to  such  per- 
sons as  it  may  be  desired  to  constitute  trustees  or  directors, 
or  other  officers  of  corporations,  so  many  of  the  shares  as  may 
be  necessary  for  that  purpose,  to  be  held  by  thera  subject  to 
the  provisions  of  this  instrument.  Such  transfers  may  be 
executed  by  the  president  and  treasurer  of  the  board  in  behalf 
of  and  as  attorneys  for  the  board  for  that  purpose,  and  to  be 
retransferred  when  so  requested  by  the  board. 

"The  first  board  shall  consist  of  the  persons  hereinafter 
mentioned;  they  shall  hold  office  as  follows,  and  until  their 
Buccessors  shall  be  elected:  — 

"  Members  of  the  first  class:  Harry  0.  Havemeyer,  F.  O. 
Matthiessen,  John  E.  Searles,  Jr.,  Julius  A.  Stursberg;  to  hold 
office  seven  years. 

^^  Members  of  the  second  class:  Theodore  A.  Havemeyer, 
Joseph  B.  Thomas,  John  Jurgensen,  Hector  C.  Havemeyer;  to 
hold  office  five  years. 

"  Members  of  the  third  class:  Charles  H.  Senflf,  William  Dick; 
to  hold  office  three  years. 

"  At  the  expiration  of  the  terms  of  the  third  class,  and  of 
each  successive  class,  their  successors  as  members  of  such 
class  shall  be  elected  for  seven  years. 

"  OFFICERS. 

"The  board  shall  appoint  from  its  members  a  president,  vice- 
president,  and  treasurer,  and  it  shall  also  appoint  a  secretary, 
who  may  or  may  not  be  a  member  of  the  board.  The  board 
may,  from  time  to  time,  create  other  offices,  and  appoint  the 
persons  to  fill  them.  It  may  appoint  committees.  It  shall 
designate  the  duties  and  prescribe  the  powers  of  the  several 
officers  and  committees. 


848      People  v.  North  K.  Sugar  Refining  Co.     [New  York, 

"  PLANS. 

"The  several  corporations,  parties  to  this  agreement,  shall 
maintain  their  separate  organizations,  and  each  shall  carry 
on  and  conduct  its  own  business. 

"The  capital  stock  of  each  corporation  shall  be  transferred 
to  the  board,  and  in  lieu  of  the  same,  certificates  not  exceed- 
ing fifty  million  dollars,  divided  into  five  hundred  thousand 
shares,  each  of  one  hundred  dollars,  shall  be  issued  by  the 
board,  and  distributed  as  hereinafter  provided. 

"  The  certificates  shall  be  in  the  following  form:  — 

"No.        ].  [         Shares. 

"  [Shares  one  hundred  dollars  each.] 

"THE   SUGAR  REFINERIES   COMPANY. 

"This  to  certify  that  is  entitled 

to  shares  of  the  Sugar  Refineries  Company. 

"This  certificate  is  issued  under  and  subject  to  the  provis- 
ions of  a  deed  dated  the  sixteenth  day  of  August,  1887. 

"  The  shares  represented  by  this  certificate  are  transferable 
by  the  holder  and  his  personal  representatives,  in  person  or  by 
attorney,  upon  the  books  of  the  board,  and  not  otherwise,  and 
only  upon  the  surrender  of  this  certificate. 

"They  entitle  the  holder  to  the  rights  and  are  subject  to 
the  provisions  mentioned  in  the  deed. 

"The  interest  of  the  holder  is  in  the  proportion  of  the  num- 
ber of  shares  represented  by  this  certificate  to  the  entire 
number  of  shares  outstanding.  The  total  amount  repre- 
sented by  outstanding  certificates  and  the  -terms  of  the  deed 
may  be  changed  from  time  to  time  by  a  majority  in  interest, 
as  therein  provided. 

"  In  witness  whereof,  the  board  has  caused  this  certificate 
to  be  signed  by  its  president  and  treasurer,  and  the  seal  of  the 
board  to  be  afl&xed  hereto,  the 
day  of  188 

"  For  value  received  do  hereby 

assign,  transfer,  and  set  over  unto 

shares  of  those  represented  by  the  within  certificate, 
and  '  do  hereby  constitute  and  appoint 

attorney  irrevocable  for 
and  in  name  and  stead  to  transfer  the  said 

shares  upon  the  books  kept  for  the  purpose  under  the  direction 
of  the  within  board. 

"  The  assignee,  by  accepting  this  transfer,  assents  to  tho 
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terms  of  the  deed  referred  to  in  the  certificates  as  the  same 
shall  be  changed  from  time  to  time. 

"  Witness  my  hand  and  seal  this  day  of 

188  . 

"  TITLE. 

"  The  shares  of  the  capital  stock  of  the  several  corporations 
to  be  transferred  to  the  board  as  herein  provided  shall  be 
transferred  to  the  names  of  the  board  as  trustees,  to  be  held 
by  them  and  by  their  successors  as  members  of  the  board 
stricJtly  as  joint  tenants. 

"  By  the  death,  resignation,  or  removal  of  any  member  of 
the  board,  the  whole  title  shall  remain  in  the  others.  All 
members  ceasing  to  be  such  shall  execute  such  instrument  as 
may  be  necessary,  if  any,  to  keep  the  title  vested  in  the  per- 
sons who  from  time  to  time  shall  be  members  of  the  board. 

"  The  board  shall  hold  the  stock  transferred  to  it  with  all 
the  rights  and  powers  incident  to  stockholders  in  the  several 
corporations,  and  subject  only  to  the  purposes  set  forth  in  this 
deed. 

"division  of  interest. 

"  The  several  corporations  shall  be  entitled  to  the  sh  ares  in 
the  following  proportions  of  the  fifty  million  dollars,  viz.:  — 

"  Havemeyers  and  Elder. 

"  Decastro  and  Donner  Sugar  Refining  Company. 

"F.  O.  Matthiessen  and  Weichers  Sugar  Refining  Com- 
pany. 

"The  Havemeyer  Sugar  Refining  Company, 

"  The  Brooklyn  Sugar  Refining  Company. 

"  Dick  and  Meyer. 

"Moller,  Sierck,  &  Co. 

"Oxnard  Brothers. 

"  North  River  Sugar  Refining  Company. 

"  Standard  Sugar  Refinery. 

"  Boston  Sugar  Refining  Company. 

"  Bay  State  Sugar  Refinery. 

"  Continental  Sugar  Refinery. 

'"  Revere  Sugar  Refinery. 

"  Each  refinery  and  the  corporation  to  which  it  belongs 
shall  be  freed  from  liability  and  indebtedness  by  the  parties 
interested  in  it;  or  such  parties,  if  the  board  shall  approve, 
may  provide  in  cash  for  such  indebtedness  or  liability,  leav- 
ing the  same  to  stand  at  the  pleasure  of  the  board,  except 
that  the  employees'  contracts  shown  in  the  schedules  hereto 
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annexed,  and  the  contracts  with  Havemeyers  and  Elder  and 
the  F.  0.  Matthiessen  and  Weichers  Sugar  Refining  Com- 
pany, and  the  Bay  State  Sugar  Refinery,  pending  for  improve- 
ments and  enlargements,  shall  continue  as  liabilities. 

"Annexed  hereto  are  schedules,  in  general  terms,  of  the 
properties  of  the  several  refineries.  The  properties  are  guar- 
anteed to  correspond  with  the  schedule  by  the  parties  inter- 
ested therein,  who  are  to  make  good  any  deficiency.  On  the 
complete  execution  of  this  agreement,  each  of  the  said  parties 
shall  make  a  full  inventory  of  the  property  not  embraced  ia 
such  schedules,  and  useful  for  the  conduct  of  the  business,  on 
hand  or  contracted  for,  including  raw  and  refined  sugars, 
molasses,  sugars  in  process,  syrups,  bone-black,  fuel,  barrels, 
packages,  charcoal,  and  other  supplies;  and  such  inventory 
is  to  be  examined,  and  the  articles  appraised  at  their  present 
cash  value  (except  as  to  sugar  and  molasses  to  arrive,  which 
are  to  be  appraised  at  their  market  value  on  arrival),  by  a 
committee  of  five  persons,  as  follows:  — 

"  Theodore  A.  Havemeyer. 

"  F.  0.  Mattliiessen. 

"Julius  A.  Stursberg. 

"John  E.  Searles,  Jr. 

"Joseph  B.  Thomas. 

"The  value  of  such  property  as  fixed  by  four  fifths  of  the 
appraisers  shall  be  paid  for  in  cash  by  the  said  board  to  the 
treasurer  of  each  corporation. 

"  Bone-black  may,  at  the  option  of  the  board,  be  paid  for  in 
cash,  or  in  bonds  hereinafter  provided  for,  or  in  certificates,  at 
a  rate  for  bonds  or  certificates  to  be  fixed  by  vote  of  a  majority 
of  the  members  of  the  entire  board. 

"The  property  shall  remain  with  the  refinery  where  it  is  to 
be  used  by  it,  except  as  such  refinery  shall  make  a  different 
disposition  of  it. 

"  In  consideration  of  the  transfer  of  their  stock  to  the  board, 
the  board  shall  also  pay  to  Havemeyers  and  Elder  the  sum  of 
to  the  F.  0.  Matthiessen  and  Weichers 
Sugar  Refining  Company  the  sum    of 

and  to  the  Bay  State  Sugar  Refining  Company  the  sum  of 
on  account  of  payments  already  made 
on  pending  contracts  for  improvements  and  enlargements. 

"Additional  shares  to  the  amount  of  four  hundred  thousand 
dollars,  less  fifteen  per  cent  to  be  left  with  the  board  as  here- 
inafter provided,  shall  be  received  by  Moller,  Sierck,  &  Co.  for 
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improvements  and  enlargement  of  capacity  of  their  refinery 
now  in  progress,  when  said  improvements  are  completed  and 
the  increased  capacity  demonstrated. 

"  The  shares  assigned  to  the  several  refineries  shall  be  dis- 
tributed by  them  to  and  among  the  parties  interested  therein. 

"Each  holder  of  stock  in  a  refinery  company  shall  be  en- 
titled to  so  many  of  the  shares  allotted  to  such  refinery  as 
shall  be  in  proportion  of  his  stock  to  the  capital  of  his  com- 
pany. 

"  Shares  for  stockholders  of  any  refining  company  who 
shall  not  surrender  their  stock  may,  under  the  direction  of 
the  board,  be  deposited  for  their  account,  with  the  right  to  re- 
ceive the  same  upon  the  surrender  of  their  stock. 

"  Of  the  shares  allotted  to  the  several  refineries,  thej'  shall 
leave  fifteen  per  cent  with  the  board,  and  these  shares,  and 
any  shares  not  allotted  of  the  fifty  million  dollars,  except  as 
herein  otherwise  provided,  shall  be  subject  to  be  disposed  of 
by  the  board,  either  for  the  acquisition  of  other  refineries  to 
become  parties  to  this  deed,  payment  for  additional  capacity, 
or  by  appropriations  to  the  several  refineries. 

"  But  in  no  case  shall  any  appropriation  be  made  to  or  any 
action  taken  by  any  corporation  without  the  approval  of  its 
board  of  directors,  and  no  action  be  taken  by  the  board  which 
shall  create  liability  by  it  or  by  its  members. 

"  PROFITS. 

**  The  profits  arising  from  the  business  of  each  corporation 
shall  be  paid  over  by  it  to  the  board  hereby  created,  and  the 
aggregate  of  said  profits,  or  such  amount  as  may  be  designated 
for  dividends,  shall  be  proportionately  distributed  by  said 
board,  at  such  times  as  it  may  determine,  to  the  holders  of 
the  certificates  issued  by  said  board  for  capital  stock,  as  here- 
inbefore provided. 

"  FISCAL   ARRANGEMENTS. 

"  The  funds  necessary  to  enable  the  said  board  to  make  the 
payments  herein  provided  to  be  made  by  it  may  be  raised  by 
mortgage  to  be  made  by  the  corporations,  or  either,  any,  or 
all  of  them,  on  their  property,  and  by  such  other  means  as 
shall  be  satisfactory  to  such  board. 

"  In  case  any  mortgage  shall  be  laid  on  the  property  of  any 
corporation  by  its  directors  or  stockholders,  the  holders  of  cer- 
tificates shall,  within  a  time  to  be  fixed  by  said  board,  have 


852     People  v.  Noeth  R.  Sugar  Refining  Co.     [New  York, 

the  right,  at  such  uniform  rates  as  said  board  shall  arrange, 
to  have  the  bonds,  certificates,  or  other  evidence  of  debt  or 
interest  in  proportion  to  their  respective  holdings.  Any  parts 
which  shall  not  be  thus  taken  may  be  disposed  of  by  said 
board. 

"  CHANGES. 

"  The  number  of  shares  and  the  total  amount  thereof  issu- 
able by  said  board  may  from  time  to  time  be  increased  or 
diminished  by  deeds  executed  by  a  majority  in  value  of  the 
certificate-holders. 

"  The  provisions  of  this  deed  may  from  time  to  time  be 
changed  by  deed  executed  by  not  less  than  a  majority  in 
interest  of  the  certificate-holders,  provided  no  change  shall 
be  made  which  shall  discriminate  to  the  disadvantage  of  the 
certificate-holders  as  between  themselves. 

"acquisition  of  other  refineries. 

"  The  capital  stock  of  other  sugar  refining  companies,  and 
of  companies  whose  business  relates  directly  or  indirectly  to 
sugar  refining  (in  every  instance  to  be  incorporated),  may  be 
transferred  to  said  board  with  the  consent  of  a  majority  thereof, 
at  valuation,  and  upon  terms  satisfactory  to  it,  to  be  held  by 
said  board  under  and  subject  to  all  the  terms  of  this  deed, 
and  certificates  may  be  issued  therefor  by  said.board,  and  may 
be  sold  by  it  to  provide  funds  for  such  purchase  or  purchases, 
and  any  such  corporation  or  corporations  shall  thereupon  be- 
come a  party  to  this  deed  upon  causing  the  same  to  be  duly 
signed  in  its  behalf. 

"custody  of  deed. 

"  This  deed,  when  executed  by  the  parties  hereto,  shall  be 
delivered  to  the  president  of  the  board,  who  shall  have  the 
sole  and  independent  custody  and  control  of  the  same,  and 
the  said  deed  shall  not  be  shown  or  delivered  to  any  corpora- 
tion, firm,  person,  or  persons  whatsoever,  except  by  the  express 
direction  and  order  of  the  board. 

"A  copy  of  the  said  deed  shall  also  be  lodged  with  a  mem- 
ber of  the  board  residing  in  Boston,  Massachusetts,  which 
shall  be  held  by  him  under  the  same  condition  and  in  the 
same  manner  as  the  original  deed. 

"  In  witness  whereof,  the  parties  have  hereto  set  their  seals 
and  affixed  their  names,  these  presents  to  become  binding 
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when  completely  executed  by  all  the  parties,  and  to  take  effect 
from  October  1,  1887. 
"  Dated  August  16,  1887. 

"  Havemeyers  and  Elder. 

"DONNER   AND    De    CaSTRO    SuGAR   ReFG.    Cc, 

Per  H.  0.  Havemeyer,  Manager.      (Subject 
to  confirmation  stock  and  scrip  holders.) 
"  F.  0.  Matthtessen  and  Weighers  Sugar  Refo.  Co., 

F.  0.  Matthtessen,  P. 
"Havemeyer  Sugar  Refining  Company, 

John  E.  Searles,  Jr.,  Treas. 
"Dick  and  Meyer. 
"  North  River  Sugar  Refining  Co., 

Geo.  H.  Moller,  Secretary. 
"  OxNARD  Bros. 
"Moller,  Sierck,  &  Co. 
"  Brooklyn  Sugar  Refining  Co., 

Henry  Offerman,  Treas. 
"  Standard  Sugar  Refining  Co., 

By  Charles  0.  Foster,  Pres. 
"  Bay  State  Sugar  Refg.  Co., 

Per  Edwin  F.  Atkins,  Pres. 
"  Continental  Sugar  Refinery, 

By  Silas  Piree,  Pres, 

"The  undersigned  hereby  agree  to  become  parties  to  the 
foregoing  deed  in  accordance  with  the  terms  and  condition 
therein  stated,  they  to  receive  without  discount  the  amounts 
in  certificates  set  opposite  their  respective  signatures. 
"Forest  City  Sugar  Refining  Co., 
By  H.  J.  LiBBY,  President. 
Geo.  S.  Hunt,  Treas. 
"  St.  Louis  Sugar  Refining  Co., 

By  W.  L.  Noott,  President. 
A.  D.  Cunningham,  Sect,  and  Treasurer, 
"  Planters'  Sugar  Refining  Co.,  New  Orleans, 

John  Barkley,  Brest. 
"  Louisiana  Sugar  Refining  Co., 

John  S.  Wallis,  President." 

The  defendant  signed  this  instrument  by  George  H.  Moller, 
its  secretary,  in  September,  1887,  who  acted  "  by  virtue  of  au- 
thority from  the  stockholders  of  the  board  of  officers  of  the 
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North  River  Sugar  Refining  Company,  the  stockholders  and 
trustees." 

The  following  records  of  defendant's  board  of  trustees  were 
given  in  evidence:  — 

*'  A  meeting  of  the  stockholders  of  the  North  River  Sugar 
Refining  Company,  held  at  the  office  of  the  refiners,  corner  of 
Water  and  Corlears  streets,  April  22, 1887. 

"  Present:  Peter  Moller,  Jr.,  Cord  Moller,  George  H.  MoUer^ 
Jr.,  John  Moller,  Gerd.  Martens,  Marx  Wintjen,  Charles  Sher- 
man, executor  for  B.  B.  Sherman's  estate;  George  H.  Moller, 
Gerh'd  G.  Moller. 

"  Peter  Moller,  Jr.,  in  the  chair. 

"  The  reading  of  the  minutes  in  January  were  dispensed  with. 

"  Mr.  George  H.  Moller  ofiered  the  following  preamble  and 
resolution:  — 

"  Whereas,  it  is  contemplated  that  the  several  sugar  re- 
fineries in  New  York  and  other  cities  shall  consolidate  their 
several  refineries  in  one  large  concern  or  company;  and 

"  Whereas,  we  deem  it  for  the  interest  of  the  North  River 
Sugar  Refining  Company  to  participate  in  the  above  said  coa- 
Bolidation;  therefore,  be  it 

"  Resolved,  Peter  Moller,  Jr.,  George  H.  Moller,  and  Gerd. 
Martens  be  and  they  are  hereby  appointed  a  committee  to 
make  arrangements  to  perfect  the  said  consolidation  in  behalf 
of  the  North  River  Sugar  Refining  Company,  with  full  power 
to  act  and  to  sign  all  contracts  and  agreements  in  the  name 
of  the  said  North  River  Sugar  Refining  Company,  of  whatever 
name  or  nature,  concerning  the  said  consolidation. 

"Carried  by  a  unanimous  vote. 

"  On  motion  of  George  H.  Moller,  it  was  further 

"  Resolved,  that  we  authorize  the  president  and  secretary 
of  the  North  River  Sugar  Refining  Company  to  sign  all  con- 
tracts, agreements,  and  papers  which  the  above-named 
committee  may  make  in  relation  to  the  said  consolidation. 

"All  present  voting  in  the  affirmative. 

"  George  H.  Moller,  Secretary." 

At  said  meeting  all  of  defendant's  trustees  were  present. 

"A  meeting  of  the  stockholders  of  the  North  River  Sugar 
Refining  Company,  held  November  4,  1887. 

"  Present:  Peter  Moller,  Jr.,  Charles  Sherman,  executor  of 
B.  B.  Sherman's  estate,  Marx  Wintjen,  Gerd.  Martens,  Cord 
Moller,  George  H.  Moller,  Jr.,  Charles  G.  Moller,  and  George 
H.  Moller. 
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"  Peter  Moller,  Jr.,  in  the  chair. 

"  The  minutes  of  the  meeting  held  on  April  22,  1887,  were 
read  and  approved. 

"The  following  preamble  and  resolution  were  ofiFered  by 
Charles  G.  Moller:  — 

"  Whereas,  at  a  meeting  of  the  stockholders  of  the  North 
River  Sugar  Refining  Company,  held  on  the  twenty-second 
day  of  April,  1887,  Peter  Moller,  Jr.,  George  H.  Moller,  and 
Gerd.  Martens  were  appointed  a  committee  to  make  arrange- 
ments to  perfect  a  consolidation  with  the  several  sugar  refiners 
of  New  York  and  other  cities,  with  power  to  sign  contracts  in 
the  name  of  the  said  company  looking  to  this  end;  and 

"  Whereas,  the  president  and  secretary  of  said  company 
were  authorized  to  sign  all  contracts  and  agreements  which 
the  said  committee  might  make  in  relation  to  said  consolida- 
tion; and 

"Whereas,  the  said  committee  has  failed  to  make  or  sign 
Buch  contracts,  and  the  powers  conferred  upon  it,  and  upon 
the  president  and  secretary,  have  not  been  exercised,  and  it  is 
deemed  inexpedient  at  the  present  time  to  enter  into  any  such 
consolidation  as  proposed, — 

"  Resolved,  that  the  powers  conferred  upon  the  said  com- 
mittee, and  upon  the  president  and  secretary,  as  above  stated, 
be  and  the  same  hereby  are  revoked,  and  said  committee  is 
discharged  from  further  consideration  on  the  subject,  and  the 
resolutions  of  the  date  above  referred  to,  conferring  such  pow- 
ers, hereby  canceled  and  annulled. 

"The  above  resolution  was  carried  unanimously. 

"  George  H.  Moller,  Secretary." 

"A  meeting  of  the  stockholders  of  the  North  River  Sugar 
Refining  Company  was  held  at  the  ofiice  of  the  company,  92 
Wall  Street,  on  the  twenty-fifth  day  of  November,  1887 

"The  matter  in  relation  to  the  North  River  Sugar  Refining 
Company  with  the  Sugar  Refiners'  Union  was  considered. 

"Whereas,  on  or  about  the  fifth  day  of  December,  1887, 
George  H.  Moller,  secretary  of  the  North  River  Sugar  Refining 
Company,  signed  a  deed  of  consolidation  of  the  various  sugar 
refining  companies  in  the  United  States,  under  the  belief  that 
he  was  authorized  so  to  do,  providing  for  the  delivery  of  the 
stock  of  the  company  to  trustees  therein  named,  and  for  re- 
ceiving stock  of  the  consolidated  company  in  return,  as  pro- 
vided in  said  instrument;  and 
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"  Whereas,  John  E.  Searles,  Jr.,  has  oflfered  to  purchase  the 
capital  stock  of  said  North  River  Sugar  Refining  Company 
for  the  sum  of  three  hundred  and  twenty-five  thousand  dol- 
lars, this  consideration  not  to  include  the  six  lots  of  land  on 
the  southwest  corner  of  Corlears  and  Water  streets,  for  which 
twenty-five  thousand  dollars  has  been  allowed  out  of  the  con- 
Bideration  of  three  hundred  and  fifty  thousand  dollars,  origi- 
nally mentioned,  the  property  known  as  Nos.  11  and  13  Hubert 
Street,  of  books  and  accounts,  bills  receivable,  and  all  other 
personal  property  (not  belonging  to  the  refinery)  of  the  North 
River  Sugar  Refining  Company,  and  the  lease  of  the  stables, 
and  the  lease  of  the  office  No.  92  Wall  Street,  except  office  fur- 
niture and  safes  at  the  refinery, — 

"  Resolved,  that  Peter  Moller,  Jr.,  George  H.  Moller,  and 
Gerd.  Mertens  be  and  they  are  appointed  a  committee  to 
deliver  the  said  stock  to  John  E.  Searles,  Jr.,  or  at  his  request, 
to  John  E.  Parsons,  John  R.  Dos  Passos,  and  Franklin  Bart- 
lett,  trustees,  on  receipt  of  the  sum  of  three  hundred  and 
twenty-five  thousand  dollars,  the  proceeds  to  be  divided 
among  the  stockholders  of  this  date  according  to  their  respect- 
ive shares. 

"  Carried  unanimously." 

Defendant's  capital  stock  was  all  transferred  to  Mr.  Searles, 
each  certificate  being  indorsed  in  blank.  The  sum  specified, 
three  hundred  and  twenty-five  thousand  dollars,  was  paid,  and 
the  proceeds  divided  among  the  stockholders.  The  works  of  the 
defendant  were  running  when  the  transfer  was  made,  and  con- 
tinued to  do  so  up  to  January  1,  1888,  for  the  purpose  of  work- 
ing up  stock  in  hand.  They  were  then  closed,  and  turned  over 
to  Mr.  Searles,  who  permitted  them  ever  thereafter  to  be  idle. 
He  was  a  member  and  secretary  and  treasurer  of  the  board 
created  by  the  deed.  All  of  the  stock  not  held  by  the  new 
board  of  directors  was  transferred  to  that  board,  which  issued 
certificates  to  the  amount  of  five  hundred  and  ninety-five 
thousand  dollars,  that  is,  seven  hundred  thousand  dollars,  less 
fifteen  per  cent  reserved  under  the  provisions  of  the  deed. 
A  dividend  of  two  and  a  half  per  cent  was  declared  by  the  board 
in  April,  1888,  of  which  the  holders  of  the  certificates  issued  in 
exchange  for  defendant's  stock  received  their  proportion. 

James  G.  Carter  md  John  E.  Parsons,  for  the  appellant. 

Roger  A.  Prior  and  Attorney- General  Charles  F.  Tabor,  for 
the  respondent. 
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Finch,  J.  The  judgment  sought  against  the  defendant  is 
one  of  corporate  death.  The  state,  which  created,  asks  us  to 
destroy;  and  the  penalty  invoked  represents  the  extreme  rigor 
of  the  law.  Its  infliction  must  rest  upon  grave  cause,  and  be 
warranted  by  material  misconduct.  The  life  of  a  corporation 
is  indeed  less  than  that  of  the  humblest  citizen,  and  yet  it 
envelopes  great  accumulations  of  property,  moves  and  carries 
in  large  volume  the  business  and  enterprise  of  the  people,  and 
may  not  be  destroyed  without  clear  and  abundant  reason. 
That  would  be  true  even  if  the  legislature  should  debate  the 
destruction  of  the  corporate  life  by  a  repeal  of  the  corporate 
charter,  but  is  beyond  dispute  where  the  state  summons  the 
offender  before  its  judicial  tribunals,  and  submits  its  com- 
plaint to  their  judgment  and  review.  By  that  process  it 
assumes  the  burden  of  establishing  the  charges  which  it  has 
made,  and  must  show  us  warrant  in  the  facts  for  the  relief 
which  it  seeks. 

Two  of  the  charges  preferred  in  the  complaint  have  dropped 
out  of  sight.  They  were  of  little  importance,  and  have  been 
prudently  dismissed  from  the  inquiry  for  that  reason;  and  we 
are  left  to  consider  the  one  grave  and  serious  accusation  to 
which  alone  the  proofs  and  argument  have  been  directed. 
That  accusation  is  adequate,  to  the  purpose  for  which  it  was 
framed,  but  upon  two  condi-tions,  which  dictate  the  line  of 
inquiry  and  limit  the  area  of  discussion.  It  appears  to  be 
settled  that  the  state  as  prosecutor  must  show  on  the  part  of 
the  corporation  accused  some  sin  against  the  law  of  its  being 
which  has  produced,  or  tends  to  produce,  injury  to  the  public. 
The  transgression  must  not  be  merely  formal  or  incidental, 
but  material  and  serious,  and  such  as  to  harm  or  menace  the 
public  welfare.  For  the  state  does  not  concern  itself  with  the 
quarrels  of  private  litigants.  It  furnishes  for  them  sufficient 
courts  and  remedies,  but  intervenes  as  a  party  only  where 
some  public  interest  requires  its  action.  Corporations  may, 
and  often  do,  exceed  their  authority  where  only  private  rights 
are  affected.  When  these  are  adjusted,  all  mischief  ends  and 
all  harm  is  averted.  But  where  the  transgression  has  a  wider 
scope,  and  threatens  the  welfare  of  the  people,  they  may  sum- 
mon the  offender  to  answer  for  the  abuse  of  its  franchise  or 
the  violation  of  its  corporate  duty.  The  Code  of  Civil  Pro- 
cedure authorizes  an  action  for  that  purpose  when  the  corpora- 
tion has  "  violated  any  provision  of  law  whereby  it  has 
forfeited  its  charter  or  become  liable  to  be  dissolved  by  the 
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abuse  of  its  powers."  In  Thompson  v.  People,  23  Wend.  583, 
the  ground  of  forfeiture  was  tersely  described  as  "some  mis- 
demeanor in  the  trust  injurious  to  the  public  ".  and  as  re- 
cently as  the  case  of  Leslie  v.  Lorillard,  110  N.  Y.  531,  we  said: 
"  In  the  granting  of  charters  the  legislature  is  presumed  to 
have  had  in  view  the  public  interest;  and  public  policy  is 
concerned  in  the  restriction  of  corporations  within  chartered 
limits;  and  a  departure  therefrom  is  only  deemed  excusable 
when  it  cannot  result  in  prejudice  to  the  public." 

Two  questions,  therefore,  open  before  us:  1.  Has  the  de- 
fendant corporation  exceeded  or  abused  its  powers?  and  2. 
Does  that  excess  or  abuse  threaten  or.  harm  the  public  wel- 
fare?   • 

The  first  question  requires  us  to  ascertain  what  the  defend- 
ant corporation  has  done  in  violation  of  its  duty,  or  omitted  to 
do  in  performance  of  its  duty.  We  find  disclosed  by  the 
proof  that  it  has  become  an  integral  part  and  constituent  ele- 
ment of  a  combination  which  possesses  over  it  an  absolute  con- 
trol, which  has  absorbed  most  of  its  corporate  functions,  and 
dictates  the  extent  and  manner  and  terms  of  its  entire  busi- 
ness activity.  Into  that  combination,  which  drew  into  its 
control  sixteen  other  corporations  engaged  in  the  refining  of 
sugar,  the  defendant  has  gone,  in  some  manner  and  by  some 
process;  for  as  an  unquestionable  truth  we  find  it  there.  All 
its  stock  has  been  transferred  to  the  central  association  of 
eleven  individuals  denominated  a  "board";  in  exchange,  it  has 
taken  and  distributed  to  its  own  stockholders  certificates  of 
the  board  carrying  a  proportionate  interest  in  what  it  describes 
as  its  capital  stock;  the  new  directors  of  the  defendant  corpora- 
tion have  been  chosen  by  the  board,  made  eligible  by  its  gift 
of  single  shares,  and  liable  to  removal  under  the  terms  of  their 
appointment  at  any  moment  of  independent  action.  It  has 
lost  the  power  to  make  a  dividend,  and  is  compelled  to  pay  over 
its  net  earnings  to  the  master  whose  servant  it  has  become. 
Under  the  orders  of  that  master  it  has  ceased  to  refine  sugar, 
and  by  so  much,  has  lessened  the  supply  upon  the  market. 
It  cannot  stir  unless  the  master  approves,  and  yet  is  entitled 
to  receive  from  the  earnings  of  the  other  refineries,  massed  as 
profits  in  the  treasury  of  the  board,  its  proportionate  share  for 
division  among  its  own  stockholders  holding  the  substituted 
certificates.  In  return  for  this  advantage  it  has  become  liable 
to  be  mortgaged,  not  for  its  own  corporate  benefit  alone,  but  to 
supply  with  funds  the  controlling  board  when  reaching  out  for 
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other  and  coveted  refineries.  No  one  can  look  these  facts 
fairly  in  the  face  without  being  compelled  to  say  that  the  de- 
fendant is  in  the  combination,  and  in  to  stay.  Indeed,  so 
much  is  with  great  frankness  admitted  on  the  part  of  the  ap- 
pellant. Its  counsel  concedes  that  the  stock  was  transferred 
"  to  the  board  mentioned  in  the  agreement,  and  on  the  terms 
and  for  the  purposes  mentioned  in  the  agreement;  and  that 
this  action  effectually  lodged  the  control  of  the  defendant 
company,  so  far  as  such  control  can  be  secured  by  the  voting 
power,  in  that  board." 

But  that  truth  does  not  alone  solve  the  problem  presented. 
We  are  yet  to  ascertain  -whether  the  corporation  became  the 
subordinate  and  servant  of  the  board  by  its  own  voluntary 
action,  or  the  will  and  power  of  others  than  itself;  by  force  of 
a  contract  to  which  it  was  in  reality  a  party,  or  as  the  simple 
consequence  of  a  change  of  owners;  by  its  fault,  or  its  misfor- 
tune; by  a  sale,  or  by  a  trust.  For  if  it  has  done  nothing,  if  what 
has  happened,  and  all  that  has  happened,  is  ascertained  to  be 
that  the  stockholdtrs  of  the  defendant,  one  or  many,  sold  ab- 
solutely to  the  eleven  men  who  constituted  the  board  their  en- 
tire stock,  and  the  latter,  by  force  of  their  proprietorship  and 
as  owners,  have  merely  chosen  directors  in  their  own  interest, 
and  are  only  managing  their  property  in  their  own  way,  as  any 
absolute  owners  may, — if  that  is  the  truth,  and  the  entire  and 
exact  truth,  it  is  difficult  to  see  wherein  the  corporation  has 
sinned,  or  what  it  has  done  beyond  merely  omitting  for  a  time 
to  carry  on  its  business.  That  is  the  theory  upon  which  the 
appellant  stands,  and  which  it  submits  to  our  examination. 

On  the  other  hand,  it  is  contended  that  there  never  was  a 
sale,  but  a  trust  constituted  by  mutual  agreement;  that  they 
who  agreed  were  the  whole  body  of  stockholders  in  each 
corporation  necessarily  representing  and  binding  the  corpora- 
tion itself;  that  they  transferred  their  shares  to  the  board  upon 
the  trusts  declared  in  the  deed;  that  the  certificates  issued  by 
the  board  were  the  formal  declaration  of  the  trust;  that  the 
corporate  stockholders  parted  with  the  legal  title  of  their  stock 
to  the  chosen  trustees  with  the  power  to  vote  upon  it,  but  re- 
tained, nevertheless,  its  beneficial  ownership  through  the 
operation  of  the  certificates;  and  so  the  corporations  entered 
into  a  partnership  with  each  other,  vesting  the  partnership 
power  in  a  board  of  control. 

i  have  brought  these  two  theories  face  to  face  where  they 
may  confront  each  other,  because,  when  a  choice  is  made 
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between  them,  we  have  gone  a  long  distance  towards  the  end 
of  the  controversy. 

Ill  making  that  choice,  we  must  necessarily  analyze  and 
construe  the  deed  or  contract  which  formed  the  terms  of  the 
combination,  and  which  not  only  dictated  its  character,  but 
brought  it  into  existence.  That  contract,  on  the  theory  of  a 
sale,  is  an  unexpected  and  unaccountable  document.  A  sale 
presumes  vendors  on  the  one  side  and  vendees  on  the  other, 
each  having  life  and  existence,  and  the  power  and  ability  to 
contract.  Here  there  was  no  joint-stock  association  existing 
or  organized  until  the  vendors  themselves  created  it,  and  they 
were  obliged  to  construct  their  vendee  in  the  very  act  of  trans- 
fer. A  contract  of  sale  implies  some  negotiation  between 
buyer  and  seller,  each  consulting  his  own  interest,  and  acting 
independently  and  of  his  free  choice.  Here  there  was  no  ne- 
gotiation with  the  board,  but  the  vendors,  having  created  their 
vendee,  themselves  alone  dictated  the  terms  on  which  they 
should  sell  and  it  should  buy.  The  selling  stockholder  ex- 
plicitly swears  that  the  board  had  nothing  whatever  to  do 
with  fixing  the  price.  In  a  contract  of  sale  covering  property 
valued  at  some  fifty  millions  of  dollars  and  containing  a  patient 
statement  of  th?  terms  of  the  trade,  we  should  naturally  ex- 
pect that  at  least  the  buyer  would  give  it  his  signature,  and 
bind  himself  to  the  purchase.  This  contract  of  sale  is  not 
signed  by  the  vendees  at  all,  and  their  assent  is  left  to  be  sup- 
plied by  inference  from  their  action.  In  an  ordinary  sale,  the 
vendee  becomes  owner,  and  has  the  rights  of  an  owner,  and 
may  do  what  he  pleases  with  his  own;  but  this  contract  tells 
the  owners  what  they  shall  do  with  the  property  bought,  and 
how  they  shall  hold  it,  and  inferentially,  at  least,  forbids  its 
further  sale  or  transfer.  As  a  general  rule,  the  vendor  fixes 
the  value  or  price  of  the  property  which  he  sells,  or  sometimes 
submits  the  question  to  disinterested  appraisers;  but  this  con- 
tract of  sale  generously  allows  the  value  of  the  personal  prop- 
erty, separate  from  the  plant,  to  be  appraised  and  fixed  by 
five  persons,  all  of  whom  are  themselves  among  the  pur- 
chasers. 

These  are  general  considerations  which  make  one  hesitate 
over  the  theory  of  a  sale  as  distinguished  from  a  trust;  but  the 
doubt  increases  as  we  come  closer  to  the  details  of  the  agree- 
ment, and  scrutinize  its  exact  terms. 

It  is  observable  that  the  selected  transferee  of  the  stock  of 
the  corporations  was  denominated  simply  a  "  board."     That 
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implied  agency,  a  committee  of  managers,  official  servants 
charged  with  executive  duties  and  acting  for  and  in  the  in- 
terest of  others.  The  idea  of  a  joint-stock  association  capable 
of  buying  and  acting  as  purchaser  had  not  yet  dawned.  Ex- 
plicitly the  deed  declares  "  the  shares  of  the  capital  stock  of 
the  several  corporations  to  be  transferred  to  the  board  as 
herein  provided  shall  be  transferred  to  the  names  of  the  board 
as  trustees,  to  be  held  by  them  and  by  their  successors  as 
members  of  the  board  strictly  as  joint  tenants."  If,  beyond 
the  inference  of  agency  suggested  by  the  name  and  descrip- 
tion of  the  board,  more  was  needed  to  indicate  the  real  aim 
and  intention,  it  is  supplied  by  the  frank  declaration  that  the 
transferees  shall  take  as  trustees,  and  hold  in  joint  tenancy, 
which  is  the  characteristic  manner  of  a  trust. 

Other  clauses  in  the  instrument  point  significantly  to  the 
same  construction.  The  purchase  of  stock  in  a  corporation 
makes  the  buyer  a  stockholder.  No  such  purchaser  would 
think  for  a  moment  of  requiring  from  the  corporation  a  stipu- 
lation that  he  should  have  the  rights  of  a  stockholder,  for  those 
rights  attach  at  once  by  force  of  his  ownership.  Yet  we  find 
in  the  document  under  examination,  following  the  provision 
which  requires  the  board  to  take  as  trustees,  a  clause  entirely 
superfluous  if  a  sale  was  meant,  but  a  reasonable  stipulation 
if  a  trust  was  intended,  that  "  the  board  shall  hold  the  stock 
transferred  to  it  with  all  the  rights  and  powers  incident  to 
stockholders  in  the  several  corporations."  The  clause  carries 
with  it  a  distinct  suggestion  that  no  absolute  sale  was  intended, 
but  a  transfer  in  trust  which  might  leave  the  assignors  who 
became  the  beneficiaries  some  equitable  right  over  the  voting 
power;  and  to  make  sure  of  the  vesting  of  that  right  in  the 
trustees,  a  specific  and  broad  covenant  was  adopted  adequate 
for  all  emergencies. 

The  owners  of  corporate  stock,  by  force  of  their  ownership, 
may  put  a  mortgage  upon  the  corporate  property  when  the 
statute  permits.  Nobody  doubts  that,  and  no  buyer  would 
demand  that  permission  of  the  seller.  But  the  contract  in 
question  explicitly  authorizes  the  board  to  raise  money  by 
mortgages  upon  the  property  of  the  corporations.  It  strikes 
one  as  odd  to  see  an  absolute  purchaser  requiring  his  vendor 
in  the  deed  of  conveyance  to  covenant  that  the  grantee  may 
be  at  liberty  to  encumber  by  mortgage  his  own  property. 
The  astute  pen  which  framed  the  deed  of  association  had  a 
very  diflferent  aim,  and  realized  that  trustees,  holding  for  trust 
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purposes,  should  h«ive  power  to  mortgage  given  them  if  that 
necessity  was  contemplated. 

A  vendor  about  to  sell  his  property,  and  to  a  very  large 
amount,  naturally  looks  carefully  to  his  pay.  A  merchant  or 
manufacturer  who  should  sell  his  wares  to  a  corporation  hav- 
ing no  other  capital  than  the  exact  property  bought,  and  take 
his  pay  in  the  stock  of  such  corporation,  would  scarcely  be 
deemed  sane  in  business  circles.  The  board  organized  by  the 
refineries  had  a  nominal  capital  of  fifty  millions,  but  not  a 
single  dollar  of  actual  capital  beyond  the  corporate  shares 
transferred;  and  so  the  sel'ers,  if  indeed  they  were  such,  got 
aliquot  parts  of  their  own  property  in  payment  for  the  trans- 
fer. If  they  sold  it,  they  simply  got  it  back  under  a  new 
name,  and,  as  we  shall  see,  her.vily  watered,  and  with  its  care 
and  management  intrusted  to  others,  under  an  arrangement 
which  mig^t  or  might  not  add  to  its  earning  power. 

If,  in  truth,  the  board  was  meant  to  be  anything  more  than 
a  trustee  or  manager  of  the  combined  corporations,  if  it  was 
contemplated  that  it  should  become  and  be  a  joint-stock  asso- 
ciation at  all,  it  was  put  by  the  very  articles  of  its  creation 
under  the  most  singular  and  oppressive  restrictions.  What 
shall  we  say  of  a  joint-stock  association  without  a  dollar  of 
actual  capital,  and  yet  forbidden  to  incur  the  least  debt  or 
obligation?  It  was  commanded  that  "no  action  be  taken 
by  the  board  which  shall  create  liability  by  it  or  by  its  mem- 
bers." Without  a  dollar  it  could  not  borrow  a  dollar;  without 
money  it  could  incur  no  debt;  its  cash  resources  were  to  come 
from  a  sale  of  its  own  certificates  reserved  over  and  above  those 
allotted,  or  from  mortgages  made  by  the  separate  corpora- 
tions; and  yet  this  curious  creation,  viewed  as  a  joint-stock 
association,  was  able  to  induce  the  sale  to  it  of  twenty  corpo- 
rations. The  stockholders,  with  astonishing  generosity,  sold 
and  transferred  to  it  all  their  stock,  allowed  it  to  pocket  fif- 
teen per  cent  of  its  agreed  value,  and  took  aliquot  parts  of  the 
remainder  of  their  own  property  for  their  pay.  It  seems  to 
me  that  the  theory  of  an  absolute  sale  involves  us  in  diffi- 
culties and  complications  on  almost  every  page  of  the  deed  or 
combination  agreenjent,  and  that  it  is  an  after-thought  framed 
under  pressure,  and  mismatching  the  entire  tenor  and  terms 
of  the  instrument  which  it  was  invented  to  sustain.  Indeed, 
I  notice  among  the  briefs  submitted  to  our  study  a  reprint 
of  an  article  from  a  distinguished  pen,  which  traces  the  origin 
and  history  of  economic  combinations  and  monopolies,  and 
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ends  with  a  determined  defense  of  the  one  under  review,  but 
concedes  it  to  be  a  trust  created  by  contract,  aiid  organized 
and  existing  as  such. 

The  combination,  therefore,  framed  by  the  deed  was  a 
trust;  and  if  created  by  the  corporations,  or  in  any  respect 
the  consequence  or  product  of  their  action,  some  inevitable 
results  would  be  certain  to  follow.  But  here  we  encounter 
the  stronghold  of  the  appellant's  argument,  which  is,  that  if 
the  corporations  are  in  some  manner  in  the  combination,  they 
are  there  solely  as  the  result  of  a  contract  other  than  their 
own;  are  there  without  corporate  action  on  their  part;  and  so 
are  sufferers,  and  not  sinners.  The  reasoning  leading  to  that 
result  is  so  severely  technical  as  to  have  suggested  a  justifi- 
cation almost  reminding  one  of  an  apology.  We  are  called 
upon  to  sever  the  corporation,  the  abstract  legal  entity,  from 
the  living  and  acting  corporators;  as  it  were,  to  separate  in 
our  thought  the  soul  from  the  body,  and  admitting  the  sins  of 
the  latter,  to  adjudge  that  the  former  remains  pure.  Let  us 
first  recall  the  facts  in  the  order  of  their  occurrence. 

On  the  twenty-second  day  of  April,  1887,  there  was  a  meet- 
ing of  defendant's  stockholders  at  which  all  the  trustees  were 
present.  At  that  meeting  the  following  preamble  and  resolu- 
tions were  adopted  by  a  unanimous  vote:  — 

"  Whereas,  it  is  contemplated  that  the  several  sugar  refin- 
eries in  New  York  and  other  cities  shall  consolidate  their  sev- 
eral refineries  in  one  large  concern  or  company;  and 

"  Whereas,  we  deem  it  for  the  interest  of  the  North  River 
Sugar  Refining  Company  to  participate  in  the  above  said  con- 
solidation; therefore,  be  it 

"  Resolved,  that  Peter  Moller,  Jr.,  George  H.  Moller,  and 
Gerd.  Martens  be  and  they  are  hereby  appointed  a  committee 
to  make  arrangements  to  perfect  the  Said  consolidation  in  be- 
half of  the  North  River  Sugar  Refining  Company,  with  full 
power  to  act  and  to  sign  all  contracts  and  agreements,  in  the 
name  of  the  said  North  River  Sugar  Refining  Company,  of 
whatever  name  or  nature,  concerning  the  said  consolidation. 

"  Resolved,  that  we  authorize  the  president  and  secretary  of 
the  North  River  Sugar  Refining  Company  to  sign  all  con- 
tracts, agreements,  and  papers  which  the  above-named  com- 
mittee may  make  in  relation  to  the  said  consolidation." 

In  September  following,  the  secretary  of  the  corporation 
added  its  signature  to  the  deed.  He  tells  us,  under  oatli,  "  I 
made  that  signature  by  virtue  of  authority  from  the  stock- 
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holders  and  the  board  of  officers  of  the  North  River  Sugar  Re- 
fining Company,  the  stockholders  and  trustees."  It  follows  that 
the  committee  to  whom  authority  was  given  to  make  the  agree- 
ment had  made  it.  The  stockholders,  by  a  unanimous  vote, 
decided  to  go  into  the  proposed  combination,  and  authorized 
their  committee  to  agree  on  the  terms.  A  trust  of  personal 
property  may  be  created  by  parol.  That  the  committee  acted, 
that  they  contracted  for  their  company  upon  the  terms  of  the 
deed,  is  an  inevitable  inference  from  the  action  of  the  secre- 
tary, who  swears  that  he  signed  by  authority,  and  could  have 
had  none  except  upon  the  agreement  of  the  committee.  It 
was,  therefore,  actually  made,  and  the  official  signature  was 
but  the  evidence  of  the  agreement  entered  into  by  them. 
Here  was  a  deliberate  corporate  act,  if  stockholders  and  trus- 
tees united  can  ever  perform  one,  attested  by  one  of  the  two 
officers  who  were  authorized  to  sign.  At  that  moment  the 
defendant  company  had  become  a  party  to  the  contract  by  the 
consent  of  everybody  connected  with  the  corporation,  and  by 
force  of  the  agreement  to  that  effect  which  the  signature  of 
the  secretary  shows  had  been  made  by  the  authorized  agency. 
But  it  said  the  corporation  repented,  and  withdrew  from  the 
agreement.  I  do  not  stop  to  discuss  the  question  whether 
they  could  revoke  without  the  consent  of  the  board  and 
their  asssociates  in  the  trust  deed;  for  assuming  that  they 
could,  I  prefer  to  analyze  their  revocation,  and  see  the  scope 
and  range  of  their  repentance.  The  corporation  remained  a 
contracting  creator  of  the  trust  until  November  4,  1887.  By 
the  deed,  the  trust  took  effect  on  October  1st  of  that  year,  so 
that  the  defendant  in  its  full  corporate  character  became  a 
party  to  it  according  to  the  terms  of  the  deed,  and  remained 
bound  by  it  for  at  least  one  month.  But  then  there  did  come 
either  repentance  or  fear.  In  November  the  stockholders  again 
assembled,  and  passed  the  resolution  which  is  relied  upon  as  a 
revocation.  Its  preamble  recites  a  series  of  denials  that  the 
committee  had  made  any  agreement  or  that  the  president  and 
secretary  had  signed  any,  and  then,  after  declaring  "it  is 
deemed  inexpedient  at  the  present  time  to  enter  into  a.ny  such 
consolidation,"  they  revoked  the  powers  conferred  and  the 
resolutions  conferring  them.  That  is  to  say,  after  the  powers 
had  been  executed  and  had  put  the  corporation  into  the  com- 
bination, and  it  had  become  a  constituent  element  of  the  trust, 
those  powers  were  revoked  upon  a  false  assertion  that  they 
remained  executory,  and  so  their  revocation  could  be  efifective. 
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I  say  a  false  as^rtion,  for  we  are  not  at  liberty  to  believe  that 
George  H.  Moller,  who  was  secretary  of  the  corporation  and 
one  of  the  very  committee  authorized  to  make  the  agreement 
of  consolidation,  signed  the  deed  when  he  knew  that  the  com- 
mittee had  not  agreed,  and  so  in  violation  of  his  duty  and 
without  authority,  and  then  positively  swore  that  he  signed 
by  authority  of  the  stockholders  and  trustees.  His  act  and  his 
oath  heavily  outweigh  the  resolutions  of  repentance.  Let  us  not 
fail  to  observe  that  no  signature  is  withdrawn,  no  notice  is  served 
upon  the  board  or  the  associates,  no  consent  of  theirs  asked 
or  demanded;  but  the  parties  of  one  part  to  a  contract  come 
together  and  pass  a  resolution  that  they  have  not  contracted, 
and  do  not  mean  to,  and  rely  upon  that  as  releasing  them  from 
their  obligation.  All  that  they  effectively  did  was  to  raise  a 
question  of  veracity,  which  must  be  decided  against  them  upon 
the  act  and  the  oath  of  their  own  ofificer. 

That  repentance  proved  to  be  only  a  prelude  to  the  exact 
sin  claimed  to  have  been  avoided.  On  the  25th  of  November, 
1887,  which  was^ust  three  weeks  after  the  resolutions  of  revo- 
cation, the  stockholders  of  the  defendant  company  formally 
resolved  to  sell  their  capital  stock  for  three  hundred  and 
twenty -five  thousand  dollars  to  John  E.  Searles,  Jr.  It  is  not 
unworthy  of  notice  that  the  resolution  to  sell  is  prefaced  by 
a  recital  that  their  secretary  had  signed  a  deed  of  consolidation 
"under  the  belief  that  he  was  authorized  so  to  do," — a  matter 
which  had  nothing  to  do  with  the  new  agreement  to  sell  un- 
less the  purpose  of  that  agreement  lay  beneath  the  surface. 
The  committee  to  deliver  the  stocks  consisted  of  the  same 
three  persons  who  had  originally  been  authorized  to  make  the 
agreement  of  consolidation,  which  had  already  been  signed  by 
Searles  as  treasurer  of  the  Haveraeyer  Sugar  Refining  Com- 
pany. The  stock  was  delivered  to  him,  the  price  paid  to  the 
istockholders,  and  so  Searles  became  the  one  sole  and  only 
stockholder  of  the  defendant  company.  He  and  the  "  legal 
entity  "  alone  survived,  and  the  latter  apparently  in  a  state  of 
suspended  animation.  An  effort  was  made  to  ascertain  from 
what  source  the  purchase-money  came,  but  was  not  alto- 
gether successful.  Searles  did  not  furnish  it.  A  certain  com- 
mittee of  three  did,  who  were  to  transfer  the  slock  to  the 
board,  Searles  adds:  "Those  three  gentlemen  whom  I  have 
named  as  trustees  of  certain  funds  paid  for  the  stock;  fund 
received  by  them  for  mortgages  and  other  matters  connected 

with  the  organization.     Q.  What  organization?     A.  The  Su- 
AM.  ST.  Kkf.,  Vol.  XV III.  — 65 
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gar  Refineries  Company,  the  board."  Well',  the  board  got 
the  stock  frona  Searles,  sole  owner  and  sole  stockholder,  and 
gave,  in  exchange,  certificates  for  seven  hundred  thousand 
dollars,  or  a  little  more  than  double  the  purchase  price,  and 
which  indicates  the  amount  of  water  in  the  board's  capital 
fitock.  From  that,  however,  was  deducted  the  fifteen  per  cent 
retained  by  the  combination.  What  Searles  did  with  the  cer- 
tificates we  do  not  know,  nor  is  it  important  to  ascertain. 
We  do  know  that  new  directors  were  chosen  by  the  vote  of 
the  board;  that  Searles  became  president  of  the  corporation; 
that  its  share  of  the  regular  dividend  has  been  allotted  to  it 
for  its  certificate-holders,  and  that  it  has  wholly  ceased  to 
refine  sugar.  And  thus  its  baptism  in  the  pool  of  the  board 
became  complete  and  final. 

And  yet  it  is  argued  that  the  corporation,  the  legal  ei)tily, 
has  done  nothing;  that  Searles  was  guilty,  but  the  corporate 
robe  that  enveloped  him  was  innocent,  and  so  he  must  be  left 
to  wear  it  undisturbed;  that  while  all  that  wag  human  and 
could  act  had  sinned,  yet  the  impalpable  entity  had  not  acted 
at  all,  and  must  go  free.  I  believe  that  the  history  of  what 
occurred,  as  I  have  already  described  it,  furnishes  a  sufficient 
answer,  assuming  that  stockholders  and  trustees  acting  to- 
gether can  do  a  corporate  act  at  all.  There  was  corporate 
action  in  making  the  combination  agreement  which  bound 
the  defendant.  The  revocation  of  an  executed  authority  left  the 
contract  standing.  The  corporation  thus  helped  to  make  the 
trust,  and  became  an  element  of  it.  If  there  was  anything  im- 
perfect in  its  action,  the  new  stockholder  and  his  associates 
waived  the  imperfection  by  acting  upon  the  agreement  of  the 
corporation,  and  so  confirming  it  in  all  particulars. 

But  the  assumption  underlying  the  vie\v  I  have  expressed 
is  itself  contested,  and  a  proposition  asserted  which  denies  the 
possibility  of  any  corporate  action,  except  by  the  trustees  or 
directors  acting  formally  as  such,  —  a  proposition  which,  if 
Bound,  dominates  the  whole  field  of  controversy,  and  estab- 
lishing that  there  has  been  no  corporate  action  at  all,  effectu- 
ally shuts  out  every  question  of  illegality  or  public  injury.  I 
cannot  admit  that  proposition.  I  think  there  may  be  actual 
corporate  conduct  which  is  not  formal  corporate  action;  and 
where  that  conduct  is  directed  or  produced  by  the  whole  body, 
both  of  officers  and  stockholders,  by  every  living  instru- 
mentality which  can  possess  and  wield  the  corporate  fran- 
chise, that  conduct  is  of  a  corporate  character,  and  if  illegal 
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and  injurious,  may  deserve  and  receive  the  penalty  of  dissolu- 
tion. There  always  is,  and  there  always  must  be,  corporate 
conduct  without  formal  corporate  action  where  the  thing  chal- 
lenged is  an  omission  to  act  at  all.  A  corporation  organized 
in  the  public  interest,  with  a  view  to  the  public  welfare,  and 
in  the  expectation  of  benefit  to  the  community,  which  is  the 
motive  of  the  state's  grant,  may  accept  the  franchise  and  hold 
it  in  sullen  silence,  doing  nothing,  resolving  nothing,  furnish- 
ing no  formal  corporate  action  upon  which  the  state  can  put 
its  finger  and  say,  This  the  corporation  has  done  by  the  agency 
through  which  it  is  authorized  to  act.  That  is  corporate  con- 
duct which  the  state  may  question  and  punish  without  search- 
ing for  a  formal  corporate  act.  The  directors  of  a  corporation, 
its  authorized  and  active  agency,  may  see  the  stockholders 
perverting  its  normal  purposes  by  handing  it  over,  bound  and 
helpless,  to  an  irresponsible  and  foreign  authority,  and  omit 
all  action  which  they  ought  to  take,  offer  no  resistance,  m.ake 
no  protest,  but  silently  acquiesce,  as  directors,  in  the  wrong 
which  as  stockholders  they  have  themselves  helped  to  commit. 
That,  again,  is  corporate  conduct,  though  there  be  an  utter 
absence  of  directors'  resolutions.  Is  it  asked,  what  they  could 
have  done  to  prevent  the  organization  of  the  trust;  how  they 
were  negligent  and  unfaithful  as  corporate  oflficers,  by  their 
omission  to  act;  what  good  a  mere  protest  or  objection  would 
have  accomplished;  what  eflfective  form  their  resistance  could 
have  assumed.  The  answer  is,  that  they  could  have  refused 
to  recognize  the  illegal  trust  transfer  of  the  stock;  they  could 
have  declined  to  register  the  new  ownership  upon  their  stock- 
books;  they  could  have  said,  and  acted  upon  their  words,  that 
the  original  stockholders  remained  not  only  the  beneficial  but 
the  legal  owners  of  the  stock;  and  if  the  board  trustees  ap- 
pealed to  the  law,  the  resisting  directors  could  challenge  the 
legality  of  the  transfer  as  molded  by  the  combination  agree- 
ment, and  might  have  defeated  the  trust  and  shattered  it  at 
the  outset  of  its  career.  So  much  they  could  have  done  as 
corporate  officers;  so  much  it  was  their  duty  to  have  done  as 
representatives  of  the  corporation;  and  when  beyond  that 
corporate  neglect  they  recognized  the  validity  of  the  stock 
transfers  in  trust,  put  the  new  and  unlawful  ownership  upon 
their  books,  and  accepted  its  votes  in  the  choice  of  new  direc- 
tors, who  were  to  throttle  the  independence  of  the  corporation 
and  chain  it  to  the  will  of  the  trust,  I  think  we  must  shut  our 
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eyes  in  willful  blindness  if  we  fail  to  see  both  corporate  neglect 
and  corporate  action. 

It  is  true,  as  we  are  reminded,  that  the  statute  confers  upon 
trustees  and  directors  general  authority  to  manage  the  stock, 
property,  and  concerns  of  manufacturing  corporations;  and 
equally  true  that,  as  a  general  rule,  and  as  between  the  com- 
panies and  those  with  whom  they  deal,  the  corporate  action 
must  be  manifested  through  and  by  the  directors;  but  other 
statutes  indicate  with  equal  plainness  that  there  are  corporate 
acts  which  the  trustees  cannot  perform,  and  which  affect  and 
bind  the  corporation  only  upon  the  condition  that  they  pro- 
ceed from  the  stockholders,  or  from  them  and  the  trustees 
acting  together.  In  increasing  or  diminishing  the  capital 
stock,  the  corporate  act  is  wholly  that  of  the  corporators,  and 
in  consolidating  two  or  more  companies  into  one,  there  must 
be  the  joint  action  of  both  trustees  and  stockholders.  The 
trust  of  the  refineries,  in  substance  and  effect,  approached  very 
near  to  these  two  corporate  acts,  so  far  as  the  resultant  conse- 
quences affected  the  corporators  acting.  The  trust  stipulations 
practically  doubled  their  corporate  stock  through  the  agency 
of  the  certificates  issued,  and  the  combination  in  its  result  is 
largely  the  equivalent  of  a  substantial  consolidation.  If  these 
things  had  been  done  lawfully,  they  would  have  been  ac- 
complished by  the  united  action  of  trustees  and  corporators, 
and  beyond  any  question  would  have  been  corporate  acts. 
Having  been  done  unlawfully,  but  by  the  same  united  agency 
aiming  at  similar  results,  they  must  still  constitute  corporate 
conduct,  unless  the  bare  fact  of  their  illegality  takes  away 
their  corporate  character.  To  say  that  would  disarm  the  state 
in  every  case  of  misuse  or  abuse  of  chartered  powers. 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  im- 
palpable and  intangible  creation  of  human  thought,  is  itself  a 
fiction,  and  has  been  appropriately  described  as  a  figure  of 
speech.  It  serves  very  well  to  designate  in  our  minds  the  col- 
lective action  and  agency  of  many  individuals  as  permitted 
by  the  law;  and  the  substantial  inquiry  always  is,  What,  in  a 
given  case,  has  been  that  collective  action  and  agency?  As 
between  the  corporation  and  those  with  whom  it  deals,  the 
manner  of  its  exercise  usually  is  material;  but  as  between  it 
and  the  state,  the  substantial  inquiry  is  only  what  that  collect- 
ive action  and  agency  has  done;  what  it  has  in  fact  accom- 
plished; what  is  seen  to  be  its  effective  work;  what  has  been 
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its  conduct.  It  ought  not  to  be  otherwise.  The  state  gave 
the  franchise,  the  charter,  not  to  the  impalpable,  intangible, 
and  almost  nebulous  fiction  of  our  thought,  but  to  the  corpo- 
rators, the  individuals,  the  acting  and  living  men,  to  be  used 
by  them,  to  redound  to  their  benefit,  to  strengthen  their  hands 
and  add  energy  to  their  capital.  If  it  is  taken  away,  it  is 
taken  from  them  as  individuals  and  corporators,  and  the  legal 
fiction  disappears.  The  benefit  is  theirs,  the  punishment  is 
theirs,  and  both  must  attend  and  depend  upon  their  conduct; 
and  when  they  all  act,  collectively,  as  an  aggregate  body,  with- 
out the  least  exception,  and,  so  acting,  reach  results  and  ac- 
complish purposes  clearly  corporate  in  their  character,  and 
affecting  the  vitality,  the  independence,  the  utility,  of  the  cor- 
poration itself,  we  cannot  hesitate  to  conclude  that  there  has 
been  corporate  conduct  which  the  state  may  review,  and  not 
be  defeated  by  the  assumed  innocence  of  a  convenient  fiction. 
As  was  said  in  People  ex  rel.  v.  Kingston  &  M.  T.  R.  Co.,  23 
Wend.  193,  35  Am.  Dec.  551,  "  though  the  proceeding  by  in- 
formation be  against  the  corporate  body,  it  is  the  acts  or  omis- 
sions of  the  individual  corporators  that  are  the  subject  of  the 
judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the  defend- 
ant in  participating  in  the  creation  of  the  trust,  and  becoming 
an  element  of  it,  was  illegal  and  tended  to  the  public  injury, 
and  we  may  consider  the  two  questions  together  and  without 
formal  separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was 
to  divest  itself  of  the  essential  and  vital  elements  of  its  fran- 
chise by  placing  them  in  trust;  to  accept  from  the  state  the 
gift  of  corporate  life  only  to  disregard  the  conditions  upon 
which  it  was  given;  to  receive  its  powers  and  privileges  merely 
to  put  them  in  pawn;  and  to  give  away  to  an  irresponsible 
board  its  entire  independence  and  self-control. 

When  it  had  passed  into  the  hands  of  the  trust,  only  a  shell 
of  a  corporation  was  left  standing,  as  a  seeming  obedience  to 
the  law,  but  with  its  internal  structure  destroyed  or  removed. 
Its  stockholders,  retaining  their  beneficial  interest,  have  sepa- 
rated from  it  their  voting  power,  and  so  parted  with  the  con- 
trol which  the  charter  gave  them  and  the  state  required  them 
to  exercise.  It  has  a  board  of  directors  nominally  and  for- 
mally in  office,  but  qualified  by  shares  which  they  do  not  own, 
and  owing  their  official  life  to  the  board  which  can  end  their 
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power  at  any  raoment  of  disobedience.  It  can  make  no  divi-^ 
dends,  whatever  may  be  its  net  earnings,  and  must  encumber 
its  property  at  the  command  of  its  master,  and  for  pur- 
poses wholly  foreign  to  its  own  corporate  interests  and  duties. 
At  the  command  of  that  master  it  has  ceased  to  refine  sugar, 
and  without  any  doubt  for  the  purpose  of  so  far  lessening  the 
market  supply  as  to  prevent  what  is  termed  "overproduction." 
In  all  these  respects  it  has  wasted  and  perverted  the  privileges 
conferred  by  the  charter,  abused  its  powers,  and  proved  un- 
faithful to  its  duties.  But  graver  still  is  the  illegal  action 
substituted  for  the  conduct  which  the  state  had  a  right  to  ex- 
pect and  require.  It  has  helped  to  create  an  anomalous  trust, 
which  is,  in  substance  and  effect,  a  partnership  of  twenty 
separate  corporations.  The  state  permits  in  many  ways  an 
aggregation  of  capital,  but,  mindful  of  the  possible  dangers  to 
the  people,  overbalancing  the  benefits,  keeps  upon  it  a  re- 
straining hand,  and  maintains  over  it  a  prudent  supervision, 
where  such  aggregation  depends  upon  its  permission  and 
grows  out  of  its  corporate  grants.  It  is  a  violation  of  law  for 
corporations  to  enter  into  a  partnership:  New  York  etc.  Canal 
Co.  v.  Fulton  Bank,  7  Wend.  412;  Clearwater  v.  Meredith,  1 
Wall.  29;  Whittenton  Mills  v.  Upton,  10  Gray,  596;  71  Am. 
Dec.  681.  The  case  last  cited  furnishes  the  reasons  with  pre- 
cision and  at  length.  It  shows  the  utter  inconsistency  of  a 
double  allegiance  by  those  who  act  for  the  corporation  to  two 
different  principals,  and  demonstrates  that  the  vital  character- 
istics of  the  corporation  are  of  necessity  drowned  in  the  par- 
amount authority  of  the  partnership.  That  the  combination 
of  the  refineries  partakes  of  the  nature  of  a  partnership  is  not 
denied.  Indeed,  in  one  of  the  papers  added  to  the  appellant's 
brief,  it  is  not  only  admitted,  but  asserted  and  defended.  That 
paper  shows  quite  clearly  that  by  force  of  the  arrangement 
there  was  a  community  of  interest  in  the  fund  created  by  the 
corporate  earnings  before  division,  and  that  each  member  of 
the  trust  shared,  in  tlie  profit  and  loss  of  all.  It  is  said,  how- 
ever, that  a  consolidation  of  manufacturing  corporations  is 
permitted  by  the  law,  and  that  the  trust,  or  combination,  or 
partnership,  however  it  may  be  described,  amounts  only  to  a 
practical  consolidation  which  public  policy  does  not  forbid, 
because  the  statute  permits  it:  Laws  of  1867,  c.  960;  Laws  of 
1884,  c.  367.  The  refineries  did  not  avail  themselves  of  that 
statute.     They  chose  to  disregard  it,  and  to  reach  its  practical 
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results  without  subjection  to  the  prudential  restraints  with 
which  the  state  accompanied  its  permission.  If  there  had  been 
a  consolidation  under  the  statute,  one  single  corporation  would 
have  taken  the  place  of  the  others  dissolved.  They  would 
have  disappeared  utterly,  and  not,  as  under  the  trust,  re- 
mained in  apparent  existence  to  threaten  and  menace  other 
organizations  and  occupy  the  ground  which  otherwise  would 
be  left  free.  Under  the  statute  the  resultant  combination 
would  itself  be  a  corporation  deriving  its  existence  from  the 
state,  owing  duties  and  obligations  to  the  state,  and  subject 
to  the  control  and  supervision  of  the  state,  and  not,  as  here, 
an  unincorporated  board,  a  colossal  and  gigantic  partnership, 
having  no  corporate  functions  and  owing  no  corporate  alle- 
giance. Under  the  statute,  the  consolidated  company  taking 
the  place  of  the  separate  corporations  could  have  as  capital 
stock  only  an  amount  equal  to  the  fair  aggregate  value  of  the 
rights  and  franchises  of  the  companies  absorbed,  and  not,  as 
here,  a  capital  stock  double  that  value  at  the  outset,  and  capa- 
ble of  an  elastic  and  irresponsible  increase.  The  difference 
is  very  great,  and  serves  further  to  indicate  the  inherent 
illegality  of  the  trust  combination. 

And  here  I  think  we  gain  a  definite  view  of  the  injurious 
tendencies  developed  by  its  organization  and  operation,  and  of 
the  public  interests  which  are  menaced  by  its  action.  As  cor- 
porate grants  are  always  assumed  to  have  been  made  for  the 
public  benefit,  any  conduct  which  destroys  their  normal  func- 
tions, and  maims  and  cripples  their  separate  activity,  and 
takes  away  their  free  and  independent  action,  must  so  far  dis- 
appoint the  purpose  of  their  creation  as  to  afiect  unfavorably 
the  public  interest;  and  that  to  a  much  greater  extent  when 
beyond  thfiir  own  several  aggregations  of  capital  they  compact 
them  all  irito  one  combination  which  stands  outside  of  the  ward 
of  the  state,  which  dominates  the  range  of  an  entire  industry, 
and  puts  upon  the  market  a  capital  stock  proudly  defiant  of 
actual  values,  and  capable  of  an  unlimited  expansion.  It  is 
not  a  sufficient  answer  to  say  that  similar  results  may  be  law- 
fully accomplished;  that  an  individual  having  the  necessary 
wealth  might  have  bought  all  these  refineries,  manned  them 
with  his  own  chosen  agents,  and  managed  them  as  a  group  at 
his  sovereign  will;  for  it  is  one  thing  for  the  state  to  respect 
the  rights  of  ownership  and  protect  them  out  of  regard  to  the 
business  freedom  of  the  citizen,  and  quite  another  thing  to  add 
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to  that  possibility  a  further  extension  of  those  consequences 
by  creating  artifical  persons  to  aid  in  producing  such  aggrega- 
tions. The  individuals  are  few  who  hold  in  possession  such 
enormous  wealth,  and  fewer  still  who  peril  it  all  in  a  manu- 
facturing enterprise;  but  if  corporations  can  combine,  and 
mass  their  forces  in  a  solid  trust  or  partnership,  with  little 
added  risk  to  the  capital  already  embarked,  without  limit  to 
the  magnitude  of  the  aggregation,  a  tempting  and  easy  road  is 
opened  to  enormous  combinations,  vastly  exceeding  in  number 
and  in  strength,  and  in  their  power  over  industry,  any  possi- 
bilities of  individual  ownership;  and  the  state,  by  the  creation 
of  the  artifical  persons  constituting  the  elements  of  the  com- 
bination, and  failing  to  limit  and  restrain  their  powers,  be- 
comes itself  the  responsible  creator,  the  voluntary  cause  of  an 
aggregation  of  capital  which  it  simply  endures  in  the  individ- 
ual as  the  product  of  his  free  agency.  What  it  may  bear  is 
one  thing;  what  it  should  cause  and  create  is  quite  another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to 
us  to  have  been  established,  that  the  defendant  corporation 
has  violated  its  charter  and  failed  in  the  performance  of  its 
corporate  duties,  and  that  in  respects  so  material  and  impor- 
tant as  to  justify  a  judgment  of  dissolution.  Having  reached 
that  result,  it  becomes  needless  to  advance  into  the  wider  dis- 
cussion over  monopolies  and  competition  and  restraint  of  trade, 
and  the  problems  of  political  economy.  Our  duty  is  to  leave 
them  until  some  proper  emergency  compels  their  considera- 
tion. Without  either  approval  or  disapproval  of  the  views 
expressed  upon  that  branch  of  the  case  by  the  courts  below, 
■we  are  enabled  to  decide  that  in  this  state  there  can  be  no  part- 
nerships of  separate  and  independent  corporations,  whether 
directly,  or  indirectly  through  the  medium  of  a  trust;  no  sub- 
stantial consolidations  which  avoid  and  disregard  the  statutory 
permissions  and  restraints;  but  that  manufacturing  corpora- 
tions must  be  and  remain  several  as  they  were  created,  or  one 
under  the  statute. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


Corporations  —  Forfeiture  of  Corporate  Franchise.  —  The  forfeiture 
of  corporate  franchises  forms  the  subject  of  an  elaborate  note  to  Siate  v. 
Atdiisonetc.  R.  R.  Co.,  8  Am.  St.  Rep.  179-202. 

Corporations  —  Partnership.  —  It  is  unlawful  for  corporations  to  enter 
in  partnership  with  individuals  or  with  other  corporations:  Marine  Bank  v. 
Odgen,  29  111.  248;  Moiria  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173. 
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Corporations  —  Monopolies. —  All  combinations  among  persons  or  corpo- 
rations, for  the  purpose  of  raising  or  controlling  the  prices  of  merchandise  or 
any  of  the  necessities  of  life,  are  monopolies,  and  should  receive  the  condem- 
nation of  the  courts:  Richardson  v.  Btthl,  77  Mich.  633;  Morris  Bun  Coal  Go. 
V.  Barclay  Coal  Co.,  68  Pa.  St.  173;  Central  Shade  Boiler  Co.  v.  Cushman,  143 
Mass.  353;  and  compare  People  v.  Chicago  O.  T.  Co.,  130  111.  268;  17  Am.  St. 
Rep.  319.  A  mercantile  corporation  cannot,  under  an  agreement  with  other 
like  corporations,  place  its  business  in  the  hands  of  a  board  of  trustees,  with 
power  to  manage  the  business  of  all  the  combining  corporations,  for  the 
purpose  of  increasing  its  profits  and  stifling  competition:  Oould  v.  Head, 
38  Fed.  Rep.  880. 
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Alston  v.  Hawkins. 

[105  North  Cabolina,  8.] 

Pbbsumptioh  or  Payment  Arising  from  Lapse  or  Time,  or  the  rebuttal 
of  such  presumption,  ia  a  question  of  law,  which,  when  the  facts  are  es- 
tablished,  the  court  must  determine,  and  not  leave  to  the  discretion  of 
the  jury. 

Payment,  Presumption  ov.  —  When  insolvency  is  relied  upon  to  rebut  the 
presumption  of  payment  arising  from  lapse  of  time,  the  creditor  must 
show  that  it  existed  during  the  entire  statutory  period  next  after  the 
maturity  of  the  debt. 

Payment,  Rebutting  Presumption  of.  —  Non-residence  alone  is  not  suffi- 
cient  to  rebut  the  presumption  of  payment  arising  from  lapse  of  time. 
It  is,  however,  competent,  when  connected  with  other  circumstances, 
■uch  as  insolvency,  as  tending  to  rebut  such  presumption. 

Pkbsumption  of  Payment  —  Evidence  to  Rebut.  —  Where  the  presump- 
tion of  payment,  arising  from  lapse  of  time,  is  the  sole  ground  relied 
upon  by  the  defendant,  the  evidence  of  a  witness  interested  in  the  result 
of  the  action  is  inadmissible  to  rebut  the  presumption;  otherwise,  if  actual 
payment  is  relied  upon. 

Suit  on  a  note  dated  August  4,  1856,  on  which  credit  of  one 
hundred  dollars  was  indorsed  June  1,  1866.  Defendant  relied 
upon  the  presumption  of  payment.  PlaintiflF  sought  to  rebut 
this  presumption  by  proof  of  defendant's  non-residence  since 
1857,  and  also  introduced,  over  objection,  the  following  letter 
from  defendant:  — 

"Caney  Post-office,  Matagorda  Co.,  Tex., 
"March  23,  1871. 

*'  Dear  Charles^  —  I  received  your  letter  last  week  request- 
ing me  to  send  you  five  thousand  dollars,  which  is  impossible 
for  me  to  do.     All  my  crop  of  last  year  will  not  bring  more 
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than  five  thousand  dollars.  I  have  not  paid  the  thousand 
dollars  I  borrowed  to  send  you.  I  promised  to  pay  it  out  of 
last  crop,  which  I  will  do.  I  owe  other  debts,  but  cannot  pay 
them  just  now,  I  have  had  my  property  so  fixed  my  cred- 
itors cannot  disturb  it;  but  I  will  pay  every  debt  I  owe  in  the 
world,  but  I  must  have  a  little  time  to  do  so.  When  I  sell  my 
sugar  I  will  send  you  all  the  money  I  can.  I  expected  to  get 
some  money  from  the  bank.  The  suit  has  not  been  decided 
in  the  supreme  court.  I  think  I  will  recover  half  after  a  while. 
I  have  a  full  supply  of  hands  this  year,  cultivating  all  the 

plantation.     Hope  to  make  a  good  crop  this  year 

"  Yours  truly,  James  B.  Hawkins." 

The  court  intimated  that  there  was  no  evidence  to  rebut  the 
presumption  of  payment.  Plaintiff  then  took  a  nonsuit,  and 
appealed. 

J.  B.  Batchelor  and  John  Devereux,  Jr.,  for  the  appellant. 
E.  C.  Smith,  for  the  respondent. 

Shepherd,  J.  "  The  presumption  of  payment  arising  from 
lapse  of  time  under  the  statute  is  one  which  the  law  itself 
makes,  and  it  has  such  an  artificial  and  technical  weight 
that  whenever  the  facts  are  admitted  or  established,  the  court 
must  apply  it  as  an  inference  or  intendment  of  the  law;  and 
BO,  too,  the  question  whether  that  presumption  has  been  re- 
butted is  one  of  law,  which,  when  the  facts  are  ascertained, 
the  court  must  determine,  and  not  leave  to  the  discretion  of 
the  jury":  Rufiin,  J.,  in  Grant  v.  Burgwyn,  84  N.  C.  560. 

It  is  well  settled  that  when  insolvency  is  relied  upon  to 
rebut  the  presumption,  the  creditor  must  show  that  it  existed 
during  the  entire  statutory  period  next  after  the  maturity  of 
the  debt:  Grant  v.  Burgwyn,  84  N.  C.  560;  McKinder  v.  Little- 
john,  4  Ired.  198;   Walker  v.  Wright,  2  Jones,  156. 

Applying  these  principles  to  the  case  before -us,  it  is  clear 
that  the  plaintiff  has  failed  to  rebut  the  presumption  of  pay- 
ment arising  from  his  long  inaction.  Assuming  that  the 
statute  did  not  commence  to  run  until  the  1st  of  January, 
1870,  we  have  a  period  of  seventeen  years  in  which  the  plain- 
tiff has  made  no  effort  whatever  to  enforce  the  payment  of  his 
claim.  The  only  evidence  as  to  the  insolvency  of  the  defend- 
ant during  all  of  these  years  is  contained  in  a  letter  written 
by  him  on  March  23,  1871,  and  addressed  to  "  Dear  Charles." 
It  does  not  appear  that  this  person  is  in  any  way  connected 
with  this  debt,  nor  does  the  letter  so  identify  the  indebtedness 
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therein  mentioned  with  the  bond  sued  upon  as  to  warrant  us 
in  holding  that  it  amounts  to  an  acknowledgment.  Treating 
it,  however,  either  as  an  acknowledgment,  or,  more  properly, 
as  evidence  merely  of  insolvency  at  its  date,  there  is  no  testi- 
mony as  to  the  continuance  of  such  insolvency  during  the 
succeeding  sixteen  years. 

It  needs  not  the  citation  of  authority  to  show  that  this 
proof  is  insufficient  to  repel  the  presumption  of  payment. 
The  learned  counsel,  however,  insist  that  the  non-residence 
of  the  defendant  should  have  been  submitted  to  the  jury. 
In  Kline  v.  Kline,  20  Pa.  St.  503,  Woodard,  J.,  in  speaking  of 
this  position,  says  that  "  if  it  had  ever  been  held  to  be,  it 
might  be  doubted  whether  the  rule  ought  not  to  be  abrogated 
now,  since  the  facilities  of  intercommunication  have  multi- 
plied so  wonderfully  in  all  directions.  But  such  a  rule  has 
never  been  established.  The  states  of  this  confederacy  are 
not  foreign  countries  in  respect  to  each  other.  We  have  a 
common  federative  head  and  a  common  constitution,  which 
secures  to  the  citizens  of  each  state  all  the  privileges  and  im- 
munities of  citizens  of  the  several  states.  The  tribunals  of 
Ohio  are  as  open  to  the  citizen  of  Pennsylvania  as  his  own 
courts,  and  if  he  will  not  avail  himself  of  his  privileges,  he 
may  not  take  advantage  of  his  own  inaction  to  rebut  a  statu- 
tory presumption  of  law." 

In  the  cases  cited  by  the  plaintiff  {Armfield  v.  Moore,  97 
N.  C.  84,  and  Lilly  v.  Wooley,  94  N.  C.  412),  there  are  sug- 
gestions as  to  the  hardship  of  requiring  a  creditor  to  resort  to 
a  distant  forum  in  order  to  collect  his  debt;  but  the  statute 
of  presumption  was  not  then  under  consideration,  and  the 
remarks  of  the  justices  who  delivered  the  opinions  cannot, 
therefore,  be  regarded  as  authority  upon  the  question  before 
as. 

Especially  is  this  true  when  we  consider  that  this  court  has 
several  times  emphatically  decided  that  non-residence  alone 
is  not  sufficient  to  rebut  the  presumption.  In  Campbell  v. 
Brow.n,  ^6  N.  C.  376,  ^l  Am.  Rep.  464,  Ruffin,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  that  the  presumption  of 
payment  is  one  "  that  may  be  rebutted  by  proof  of  circum- 
stances which  raise  a  stronger  counter-presumption,  and,  as 
was  said  in  McKinder  v.  Liltlejohn,  4  Ired.  198,  evidence  of  a 
change  of  residence,  or  even  distant  residence,  may  be  re- 
ceived for  this  purpose  in  aid  of  other  evidence,  such  as  the 
insolvency  and  general  destitution  of  the  debtor.      But  we 
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know  of  no  authority  proceeding  from  this  or  any  other  court 
for  saying  that  a  mere  change  of  residence  is  of  itself  suffi- 
cient wholly  to  prevent  the  presumption  which  the  law,  by 
an  intendment  of  its  own,  raises  from  the  lapse  of  the  pre- 
scribed number  of  years,  without  something  having  been  done 
on  the  part  of  the  creditor  to  enforce  the  satisfaction  of  his 
demand." 

Although  non-residence  is  competent,  when  connected  with 
other  circumstances  tending  to  rebut  the  presumption,  we 
cannot  hold  that  it  is  sufficient  when  the  only  circumstance 
with  which  it  is  to  be  considered  is  the  insolvency  of  the  debtor 
for  only  the  second  year  of  the  statutory  period,  leaving  the 
preceding  year  and  the  succeeding  sixteen  years  wholly  un- 
accounted for. 

The  furthest  that  the  court  has  ever  gone  in  this  direction 
was  in  McKinder  v.  Littlejohn^  4  Ired.  198.  There  was  evidence 
of  the  continuous  insolvency  of  the  debtor  for  twenty-five  years, 
with  the  exception  of  eighteen  months  during  the  first  seven 
or  eight  years,  when  it  was  shown  that  the  defendant  had  prop- 
erty. During  this  time  he  was  a  non-resident  of  this  state. 
The  court  said  that  "  the  circumstance  of  distance  between  the 
debtor  and  the  creditor  might,  we  think,  be  left  to  the  jury, 
with  the  fact  of  a  continuous  insolvency  during  the  residue  of 
the  twenty  years,  as  some  evidence  that  the  debtor  did  not  pay 

the  debt  during  that  small  space  of  time The  distance 

is  material  only  as  preventing  the  possession  of  property  by 
the  debtor  for  but  a  short  period  from  counteracting  the  effect 
of  insolvency  as  a  circumstance  repelling  the  presumption  of 
payment.  For  if  the  debtor,  living  more  than  a  thousand 
miles  from  the  creditor,  and  in  a  situation  between  which  and 
the  place  of  the  creditor's  residence  there  was  but  little  com- 
munication, should  have  had  in  possession  property  of  value 
to  pay  the  debt  but  for  a  very  short  time,  so  that  the  jury 
should  think  the  creditor  did  not  know  of  it,  and  could  not 
get  payment  out  of  that  property,  it  might  be  regarded  as  be- 
ing substantially  a  continued  insolvency,  especially  where,  as 
here,  the  debtor  seems  barely  to  have  had  possession  of  prop- 
erty without  its  appearing  how  he  got  it  and  whether  he  had 
paid  for  it."  It  will  be  observed  how  cautious  the  court  is  in 
giving  any  efficacy  to  such  evidence,  even  in  a  case  of  long  and 
continued  ins'^lvency,  and  the  decision  is  put  upon  the  ground 
that,  owing  to  the  distance,  the  plaintifl" might  not  have  known 
of  tho  possession  of  property  by  the  defendant. 


878  Alston  v.  Hawkins.  [N.  Carolina, 

How  different  is  the  case  before  us.  Here,  as  we  have  said, 
the  only  proof  of  insolvency  are  the  declarations  in  the  letter 
of  1871,  from  which  it  plainly  appears  that  the  debtor  is  in 
possession  of  considerable  landed  property,  on  which,  he  com- 
plains, there  was  only  raised  a  crop  of  five  thousand  dollars 
the  previous  year.  He  calls  it  "  my  property,"  and  frankly 
admits  that  he  has  had  it  so  "  fixed  "  that  his  creditors  cannot 
disturb  it.  He  has  a  suit  in  the  supreme  court,  and  thinks  that 
he  ''  will  recover  half  after  a  while."  He  has  "a  full  supply 
of  hands  "  "  cultivating  all  the  plantation,"  and  hopes  to  make 
a  good  crop.  He  is  giving  his  whole  attention  to  it.  Surely 
this  does  not  indicate  such  poverty  as  to  render  it  impossible 
for  the  defendant  to  pay,  nor  are  the  circumstances  of  such  a 
nature  as  to  discourage  the  plaintiff  from  a  vigorous"  effort  to 
subject  the  property  to  the  payment  of  his  claim. 

In  McKinder's  case,  the  testimony,  as  we  have  remarked, 
was  considered,  because  it  was  improbable  that  the  creditor 
knew  of  his  debtor  possessing  property  for  the  short  period 
of  eighteen  months.  In  our  case,  the  creditor  is  actually  in- 
formed by  the  debtor  of  his  possession  of  a  large  property,  and 
of  his  effort  to  prevent  his  creditors  from  reaching  it,  thus 
furnishing  to  the  creditor  valuable  written  testimony  which  he 
could  use  in  subjecting  the  property  to  the  satisfaction  of  his 
claim.  It  would,  we  think,  be  stretching  the  principle  of  Mc- 
Kinder'v.  Litilejohn,  4  Ired.  198,  very  far,  to  hold  that  such 
testimony  is  legally  sufficient  to  go  to  the  jury. 

The  plaintiff  further  contends  that  the  statute  does  not  run 
during  the  absence  of  the  debtor  from  the  state,  and  for  this 
he  relies  upon  Summerlin  v.  Cowles,  101  N.  C.  473.  In  that 
case,  the  late  chief  justice  remarked  that  while  there  is  no 
saving  clause  in  the  statute  of  presumption  (Rev.  Code,  c.  65, 
sec.  9),  "yet  when  it  is  adopted  as  a  measure  of  time  in  which 
an  action  must  be  brought,  it  must,  by  reason  of  the  same  an- 
alogy, be  accompanied  with  the  qualification  attaching  to 
all  limitations,  and  mentioned  in  section  9,  preceding."  This 
suggestion  on  the  part  of  the  learned  chief  justice  was  unne- 
cessary to  the  decision  of  the  case,  as  it  will  be  observed  that 
the  defendant  relied  upon  the  statute  of  limitations.  This  will 
more  particularly  appear  by  an  examination  of  the  papers  on 
file  in  this  court. 

We  cannot  consider  the  suggestion  as  authority,  as  it  is 
entirely  opposed  to  many  cases  in  which  the  point  was 
directly  presented   and   distinctly  decided  to   the   contrary: 
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Headen  v.  Womack,  88  N.  C.  468;  Houck  v.  Adams,  98  N.  C. 
519;  Hamlin  v.  Mebane,  1  Jones  Eq.  18;  Hodges  v.  Council, 
86  N.  C.  181;  Campbell  v.  Brown,  86  N.  C.  376;  41  Am.  Rep. 
464.  His  honor  was  correct  in  ruling  that  the  testimony  of- 
fered was  not  legally  sufficient  to  rebut  the  presumption  of 
payment. 

We  are  also  of  opinion  that  Dr.  Willis  Alston  was  properly 
excluded  as  a  witness  for  the  plaintifif.  He  was  interested  in 
the  result  of  the  action,  and  falls  directly  within  the  inhibi- 
tion of  the  code,  section  580.  It  is  urged  that  this  section 
does  not  apply,  because  the  defendant  pleaded  both  the  statute 
and  actual  payment.  Where  actual  payment  is  pleaded  and 
"  relied  "  upon,  the  statutory  prohibition  has  no  application; 
but  merely  pleading  actual  payment  does  not  prevent  its 
operation.  Here  the  defendant  offered  no  testimony  what- 
ever, and  "relied  "  solely  on  the  presumption  of  payment  aris- 
ing from  the  lapse  of  time.  It  is  very  plain  that  our  case  is 
not  within  the  exception:  Brown  v.  Cooper,  89  N.  C.  288. 

Upon  a  review  of  the  whole  case,  we  are  unable  to  find  any 
error. 

Affirmed.  _ 

Presumption  of  Payment  from  Lapse  of  Tims.  —  Independently  of  the 
statute  of  limitations,  the  law  raises  a  presumption,  in  the  absence  of  explan- 
atory  evidence,  that  a  debt  which  haa  been  due  and  unclaimed,  and  without 
recognition  or  payment  of  interest  for  twenty  years,  has  been  paid.  This 
presumption  is  not  conclusive.  Still,  the  burden  of  proof  is  thrown  on  the 
creditor  to  show  that  payment  of  the  debt  has  not  been  made:  Bentley'a 
Appeal,  99  Pa.  St.  500;  Phillips  v.  Adams,  78  Ala.  225;  Peters  Appeal,  106 
Pa.  St.  340;  Lash  v.  Von  Neida,  109  Pa.  St.  207;  White  v.  Moore,  23  a  C. 
456;  Didlake  v.  i?o66,  1  Woods,  680. 

In  BeiUley's  Appeal,  99  Pa.  St.  500,  the  court  said:  "A  debt  which  haa 
been  due  and  unclaimed,  and  without  recognition  for  twenty  years,  in  the  ab- 
sence of  explanatory  evidence,  is  presumed  to  have  been  paid.  This  pre- 
sumption, prima  facie,  obliterates  the  debt,  and  the  onus  of  proof  is  upon  the 
creditor,  not  to  establish  a  new  contract,  as  in  the  case  where  a  debt  is  barred 
by  the  statute  of  limitations,  but  to  show  that  payment  of  the  debt  has 
not  been  made."  To  the  same  efifect,  Oregoi-y  v.  Commonwealth^  121  Pa.  St. 
611,  6  Am.  St.  Rep.  804,  where  it  is  determined  that  all  debts  excepted  out 
of  the  statute  of  limitations,  unclaimed  and  unrecognized  for  twenty  years, 
are  presumed  to  have  been  paid.  Tliis  presumption  is  an  artificial  rule  of 
law,  is  not  a  bar  to  an  action  on  the  original  contract,  and  therefore  a  new 
promise  is  not  necessary  to  sustain  such  action. 

The  evidence  to  rebut  the  presumption  of  payment  after  twenty  years 
must  be  satisfactory  and  convincing,  especially  when  the  suit  is  not  brought 
until  after  the  death  of  the  debtor.  In  such  case  the  defendant  stands  upon 
a  presumption  of  law  binding  upon  both  court  and  jury,  until  overcome  by 
proof,  and  the  plaintiff  in  rebuttal  must  assume  the  burden  of  proof,  and  ad- 
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dace  evidence  snilicient,  if  believed,  to  counteract  the  presumption.  Whether 
the  evidence  is  true  is  a  question  of  fact  for  the  jury;  whether  it  legitimately 
gives  rise  to  the  inference  of  non-payment  is  a  question  of  law  for  the  court. 
This  case  is  followed  in  Porter  v.  Nelson,  121  Fa.  St.  628;  Breneman't  Appeal, 
121  Pa.  St  641;  Runner's  Appeal,  121  Pa.  St.  649;  and  in  accord  with  this  hold- 
ing is  that  in  Beed  v.  Reed,  46  Pa,  St.  239. 

The  rule  as  thus  stated  has  been  applied  to  all  sorts  of  indebtedness,  as,  for 
instance,  to  bonds:  Smith  v.  Benton,  15  Mo.  371 ;  Haskell  v.  Keen,  2  Nott  &  MeO. 
160;  CoUle  v.  Payne,  3  Day,  289;  Levy  v.  Hampton,  1  McCord,  145;  Durham 
V.  Oreenly,  2  Harr.  (Del.)  124;  Ti/isleyv.  Anderson,  3  Call,  329;  Boyd  v.  Har- 
ris, 2  Md.  Ch.  210;  Delany  v.  Robinson,  2  Whart.  503;  Denniston  v.  McKeen, 
2  McLean,  252;  Lowe  v.  Stowell,  4  Jones,  235;  Rogers  v.  Bishop,  5  Blackf. 
108;  Bird  v.  Inslee,  23  N.  J.  Eq.  363;  Morrison  v.  Funk,  23  Pa.  St.  421; 
Wellingham  v.  Chick,  14  S.  C.  93;  Shuln-ickv.  Adams,  20  S.  0.  49;  Langston  v. 
Shands,  23  S.  C.  149.  It  is  a  weli-settled  rale  uf  law  that  a  bond  is  presumed 
to  have  been  paid  after  the  lapse  of  twenty  years  from  its  maturity.  But 
this  presumption  may  be  repelled  by  satisfactory  evidence.  If  less  than 
twenty  years  have  elapsed,  the  presumption  does  not  arise;  still,  even  then, 
lapse  of  time  may  be  relied  upon,  in  connection  with  other  circumstances, 
as  evidence  of  payment:  Booker  v.  Booker,  29  Gratt.  65;  Norvell  v.  Little, 
79  Va.  141.  The  presumption  that  a  bond  has  been  paid,  which  arises  after 
a  lapse  of  twenty  years,  is  not  a  legal  bar.  It  is  a  presumption  of  fact  which 
mast  be  held  conclusive,  unless  rebutted  by  satisfactory  evidence  that  it  has 
not  been  paid,  or  showing  good  and  suflBcient  reasons  why  longer  forbear- 
ftuce  has  been  given.  Thus  where  the  parties  reside  in  a  county  whose  condL 
tion  weis  such  during  the  civil  war  as  to  render  it  highly  improbable  that  debts 
would  or  could  be  collected  during  the  time  such  war  continued,  this  time  should 
not  be  considered  as  forming  part  of  the  time  whose  lapse  gives  rise  to  the 
presumption  of  payment.  If  it  is  shown  that  by  the  understanding  of  the 
parties  the  bond  was  not  to  be  paid  until  a  future  time,  the  time  which  elapsed 
from  the  giving  of  the  bond,  to  such  future  time,  should  not  be  considered  as 
forming  any  part  of  the  time  whose  lapse  gives  rise  to  the  presumption,  though 
the  bond  on  its  face  is  payable  on  demand:  Hale  v.  Pack,  10  W.  Va.  145. 
A  legal  presumption  of  the  payment  of  a  bond  given  to  secure  the  payment 
of  money  does  not  arise  from  mere  lapse  of  time,  where  the  bond  has  not 
been  due  for  twenty  years  before  the  commencement  of  suit  to  recover  on  it. 
If  a  shorter  period,  even  a  single  day  less  than  twenty  years,  has  elapsed, 
the  presumption  of  satisfaction  from  mere  lapse  of  time  does  not  arise;  and 
while  the  mere  lapse  of  such  time  affords  no  presumption  of  law,  that  the 
debt  is  paid,  still,  payment  may  be  inferred  by  the  jury  from  circumstances 
though  the  lapse  of  time  is  short  of  the  period  of  twenty  years.  So  when 
an  action  is  brought  on  a  bond,  if  twenty  years  have  elapsed  between  the 
time  of  its  becoming  due  and  of  the  institution  of  the  suit,  the  defendant 
may,  without  pleading  the  statute  of  limitations,  rely  upon  the  presumption 
of  payment;  and  upon  issue  joined  or  plea  of  payment,  payment  may  be  in- 
ferred from  circumstances,  coupled  with  lapse  of  time  short  of  a  period  of 
twenty  years:  Sadler  v.  Kennedy,  11  W.  Va.  187;  Calwell  v.  Prindle,  19  W. 
Va.  604.  The  payment  of  a  bond  or  covenant  will  not  be  presumed  from  the 
mere  lapse  of  fourteen  years  from  the  time  it  was  due:  Calwell  v.  Prindle,  11 
W.  Va.  307.  If  the  obligee  in  the  bond  is  an  infant  when  the  cause  of  action 
accrues,  payment  will  be  presumed  in  five  years  after  he  attains  full  age,  if 
that  is  twenty  years  from  the  accruing  of  the  action.  Payment  made  by 
heira  or  devisees  on  the  bond  of  their  deceased  ancestor  will  not  destroy  the 
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presumption  of  payment  as  against  the  estate  of  the  ancestor:  Oihsom  ▼• 
Lowodes,  28  S.  C.  285;  Bartlett  v.  BartleU,  9  N.  H.  398. 

The  same  rule  is  applied  to  mortgages.  Thus  more  than  twenty  years  hav- 
ing elapsed  since  the  maturity  of  the  mortgage  debt,  the  law  will  presums 
the  mortgage  satisfied:  Agnew  v.  Renwick,  27  S.  C.  5G2;  BowU  v.  Poor  Sdiooi 
Society,  75  Va.  300;  Pnjor  v.  Wood,  31  Pa.  St.  142;  Inches  v.  Leonard,  12 
Mass.  379;  Jackson  v.  Wood,  12  Johns.  242;  Sweetser  v.  Lowell,  33  Me.  446. 
A  mortgage  is  presumed  to  be  satisfied,  if  no  claim  has  been  made  and  no 
interest  paid  upon  it  within  twenty  years  after  it  became  due,  and  no  cir- 
cumstances are  shown  to  explain  the  delay  and  rebut  the  presumption: 
Earned  v.  Earned,  21  N.  J.  Eq.  245;  Downs  v.  Sooy,  28  N.  J.  Eq.  55.  In 
Vermont,  the  presumption  of  payment  of  a  mortgage  arises  in  fifteen  years 
after  its  maturity:  SvrtUh  v.  Niagara  Eire  Ins.  Co.,  60  Vt.  682;  6  Am.  St.  Rep. 
144.  A  presumption  of  payment  does  not  arise  from  the  fact  that  no  inter- 
est baa  been  paid  on  the  mortgage  for  nineteen  years:  Eoon  v.  Pierpont,  28 
N.  J.  Eq.  7.  In  Jarvis  v.  Albro,  67  Me.  310,  the  mortgagor  remained  in  pos- 
session of  the  mortgaged  premises  for  more  than  twenty  years  after  the 
execution  of  the  mortgage,  and  during  that  time  there  was  no  evidence  that 
the  mortgagee  asserted  any  claim  under  the  mortgage,  nor  that  its  validity 
was  in  any  way  recognized  by  the  mortgagor;  and  the  court  said  that  "  upon 
these  facts  a  presumption  arises  that  the  mortgage  had  been  paid,  and 
ceased  to  be  a  subsisting  title.  This  rule  is  so  well  settled  that  no  citation 
of  authority  is  needed.  But  this  presumption  is  not  conclusive  upon  the 
mortgagee.  He  may  rebut  it  by  proof  that  the  mortgage  debt  had  not 
been  paid,  and  that  (he  mortgage  had  not  been  extinguished."  The  pre- 
sumption, based  on  lapse  of  time,  that  a  mortgage  has  been  paid,  is  one  that 
can  be  rebutted  by  circumstances:  Eaent  v.  Kennieutt,  57  Mich,  268.  But 
when  the  period  of  twenty  years  has  elapsed,  very  slight  evidence  will  sus- 
tain the  presumption  of  payment  arising  from  the  lapse  of  time:  Pattie  v. 
Wilson,  25  Kan.  326.  Still,  the  inference  of  payment  arising  from  mere 
lapse  of  time  is  not  sufficient  to  overcome  convincing  proof  of  non-payment: 
Delaney  v.  Brunette,  62  Wis.  615.  In  Tripe  v.  Marcy,  39  N.  H.  439-448, 
the  court  said:  "We  have  examined,  however,  a  question  that  has  been 
argued  touching  this  point,  and  concur  with  the  views  of  counsel  for  the 
defendant  to  this  extent:  that  when  the  mortgagor  is  permitted  to  retain 
possession  of  the  land  for  twenty  years  without  interruption,  the,  presump- 
tion is,  that  the  mortgage  debt  has  been  paid,  or  had  no  valid  existence, 
unless  this  presumption  is  repelled  by  the  payment  of  interest,  or  other 
act  recognizing  the  validity  of  the  mortgage.  Tliis  we  conceive  is  estab- 
lished on  great  authority.  But  we  are  not  prepared  to  hold  that  this 
presumption  arises  short  of  twenty  years  from  the  time  the  mortgage  debt 
becomes  due.  Otherwise  we  might  be  asked  to  presume  a  debt  paid  before 
the  stipulated  time  of  payment  has  arrived.  This  presumption  arises  from 
the  long  delay  to  enforce  payment;  but  surely  no  such  delay  can  be  charged 
until  the  time  has  arrived  when  the  creditor  is  entitled  to  demand  it.  In 
this  respect  the  presumption  accords  with  the  general  provisions  of  our 
limitation  laws,  which  limit  suits  to  the  time  prescribed  after  the  cause  of 
action  has  accrued.  When  the  mortgagee  is  in  possession,  the  right  of  the 
mortgagor  will  be  barred  in  twenty  years  from  the  entry  of  the  breach  of 
condition.  So  if  the  mortgagee  suffers  the  mortgagor  to  remain  in  posses- 
sion twenty  years  after  breach  of  condition,  payment  is  presumed.  In  both 
cases  the  time  is  reckoned  from  the  breach  of  condition." 

The  unexplained  possession,  by  a  mortgagor,  of  premises  for  less  than  twenty 
AJi.  St.  Kkp.,  Vol.  XVIil.  —66 
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years  may  be  left  to  the  jury,  in  connection  with  partial  payments  of  the 
mortgage  debt,  as  tending  to  show  the  debt  fully  paid:  Oould  v.  White,  26 
N.  H.  178. 

In  the  absence  of  proof  that  real  estate  decreed  to  be  sold  upon  foreclosure 
of  a  mortgage  in  1856  was  ever  sold,  it  may  be  conclusively  presumed,  in  an 
action  of  ejectment  commenced  in  1883,  that  the  mortgage  debt  was  paid, 
and  that  the  property  was  never  sold:  Oage  v.  Downey,  79  Cal.  140. 

The  presumption  of  payment  also  arises  on  notes  or  other  evidence  of  in- 
debtedness not  under  seal,  and  not  paid  within  twenty  years  from  maturity. 
Thus  in  an  action  on  a  note  more  than  twenty  years  overdue,  although  the 
statute  of  limitations  may  not  be  a  bar  because  of  the  maker's  absence  from 
the  state,  still  there  is  a  presumption  of  payment;  and  evidence  that  the 
holder  was  poor  during  that  period  is  competent  to  fortify  the  presumption: 
Bean  v.  Tonnele,  94  N.  Y.  381;  46  Am.  Rep.  153.  The  presumption  of  pay- 
ment arising  from  lapse  of  time  ia  the  same,  whether  the  debt  is  evidenced 
by  bond  or  note,  and  arises  after  the  lapse  of  twenty  years,  and  not  before,  in 
the  absence  of  evidence  rebutting  the  presumption.  But  the  presumption 
may  in  all  cases  be  rebutted:  Lash  v.  Von  Neida,  109  Pa.  St.  207;  Clark  v. 
Clement,  33  N.  H.  563;  Oregory  v.  CcmmonweaUli,  121  Pa.  St.  611;  6  Am. 
Rep.  804;  Boyce  v.  Lake,  17  S.  C.  481;  43  Am.  Rep.  618;  Dickson  v.  Oourdin, 
26  S.  C.  391.  The  burden  of  proof  is  on  the  maker  to  show  payment  within 
twenty  years,  or  facts  from  which  the  jury  may  properly  infer  payment:  Mor- 
risnn  V.  Collins,  127  Pa.  St.  28;  14  Am.  St.  Rep.  827.  The  circumstance  that 
tbH  maker  was  able  to  pay  will  not  rebut  such  presumption;  still,  this  proof, 
together  with  a  showing  that  the  holder  has  been  /jonstantly  pressed  for 
money,  may  justify  the  finding  of  payment  within  the  twenty  years:  Morrison 
V.  Collins,  127  Pa.  St.  28;  14  Am.  St.  Rep.  827.  The  absence  of  the  debtor 
from  the  state  during  the  greater  part  of  the  period  relied  upon  to  create  the 
presumption  will  rebut  it,  but  the  fact  that  the  debtor  at  a  certain  time  dur- 
ing the  period  relied  upon  was  bankrupt  will  not  of  itself  have  this  effect: 
Daggett  v.  Tallman,  8  Conn.  168.  In  such  case,  the  presumption  may  be 
aided  or  rebutted  by  surrounding  circumstances  rendering  it  probable  that 
the  note  has  or  has  not  been  paid  within  a  period  short  of  the  twenty  years: 
Criss  V.  Criss,  28  W.  Va.  388.  In  calculating  whether  the  twenty  years  have 
elap-^ed  without  payment,  the  time  in  which  for  any  reason  the  creditor  has 
no  legal  right  to  bring  suit  on  the  note  must  be  excluded:  Criss  v.  Ci'iss,  28 
W.  Va.  3S8;  Boyce  v.  Lake,  17  S.  C.  481,  43  Am.  Rep.  618;  Mason  v.  Spur- 
lock,  4  Baxt.  554. 

Judgment  against  one  of  the  obligors  on  a  joint  and  several  note  will  not 
rebut  the  presumption  of  payment  arising  in  favor  of  the  other  obligor  from 
the  lapse  of  time;  a  voluntary  payment,  however,  by  one  of  such  obligors, 
within  the  twenty  years,  will  rebut  the  presumption  of  payment  by  the  other: 
Hall  V.  Woodward,  26  S.  C.  557.  Proof  tliat  the  surety  on  a  note  had  said 
that  the  payee  had  promised  him  not  to  push  him  for  payment  during  his, 
the  surety's,  lifetime  is  sufficient  to  rebut  the  presumption  of  payment: 
Fisher  v.  Phillips,  4  Baxt.  243.  Where  the  note  sued  on  w\s  due  in  1872,  and 
payments  thereon  were  made  as  late  as  1879,  the  maker  having  failed  be- 
tween that  time  and  1883,  when  suit  was  brought,  the  court  decided  that 
lapse  of  time  did  not  raise  a  presumption  that  the  note  was  paid,  and  was 
not  entitled  to  much  consideration:    Walker  v.  Russell,  73  Iowa,  340. 

Where,  in  an  action  on  a  note,  payment  by  the  execution  of  a  new  note  is 
pleaded  by  way  of  defense,  the  jury  may  consider,  with  other  circumstances, 
the  time  which  has  elapsed  since  the  time  of  the  alleged  payment,  as  the 
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presumption  of  payment  arising  from  the  lapse  of  time  applies  as  well  where 
•  specific  manner  of  payment  is  pleaded  as  where  payment  is  alleged  in  a 
general  way:  Manning  v.  Meredith,  69  Iowa,  430.  Where  the  debt  is  payable 
by  installments,  the  presumption  of  payment  arising  from  lapse  of  time  applies 
to  each  installment  as  it  falls  due:  State  v.  Lobb,  3  Harr.  (Del.)  421.  If  a  bill 
is  filed  to  settle  an  account  which  accrued  more  than  twenty  years  prior 
thereto,  the  presumption  of  payment  will  prevail,  in  the  absence  of  proof  ol 
the  justice  of  the  claim,  during  that  time:  Kingsland  v.  Roberta,  2  Paige,  I93{. 
Ellison  V.  MoffaU,  1  Johns.  Ch.  46. 

As  a  general  rule,  the  unexplained  lapse  of  twenty  years  from  the  time 
that  a  judgment  is  rendered  raises  a  legal  presumption  that  it  has  been  paid: 
Campbell  v.  Carey,  5  Harr.  (Del.)  427;  Burton  v.  Cannon,  5  Harr.  (Del.)  13; 
Clarh  V.  Clement,  33  N.  H.  563;  Thomas  v.  Hunnicutt,  54  Ga.  337;  Willingham 
y.  Long,  47  Ga.  540;  Bird  v.  Imlee,  23  N.  J.  Eq.  363;  Thayer  v.  Mowry,  36 
Me.  287;  Chapman  v.  Loomis,  36  Conn.  459.  The  presumption  thus  arising 
is,  however,  always  rebuttable:  Knight  v.  McComber,  56  Me.  132;  Biddle  T. 
Oirard  Nat.  Bank,  109  Pa.  St.  349;  Burt  v.  Casey,  10  Ga.  178;  Scott  v.  Tsaaes, 
85  Va,  712;  and  evidence  of  payments  on  the  judgment  within  that  time,  or 
admissions  that  it  is  due,  will  rebut  the  presumption:  Burton  v.  Cannon,  5 
Harr.  (Del.)  13;  Bissell  v.  Jaudon,  16  Ohio  St.  498.  Any  lapse  of  time  less 
than  twenty  years  will  not  generally,  per  se,  raise  the  presumption  of  payment: 
Murphy  v.  Philadelphia  Trust  Co.,  103  Pa.  St.  380;  Daby  v.  Erricsson,  45  N.  Y. 
786.  While  the  presumption  of  payment  of  a  claim  founded  on  a  judgment 
does  not  arise  until  twenty  years  after  its  rendition,  it  is  well  settled  that  a 
shorter  period  than  that,  aided  by  circumstances  which  contribute  to 
strengthen  the  presumption,  may  furnish  suf&cient  grounds  to  justify  the 
jury  in  inferring  the  fact  of  payment:  Briggs's  Appeal,  93  Pa.  St.  485;  Moore 
y.  Smith,  81  Pa.  St.  183;  West  v.  Brison,  99  Mo.  684.  In  an  early  case  in 
Arkansas,  the  court  determined  that  after  the  lapse  of  ten  years  from  the  date 
of  a  judgment,  the  law  presumes  that  it  is  paid:  Woodruff  v.  Sanders,  15  Ark. 
143.  And  this  presumption  is  conclusive,  unless  the  plaintiff,  in  the  absence 
of  any  effort  to  enforce  payment  of  the  judgment,  shows  such  facts  and  cir* 
cumstances  as  will  satisfy  the  jury  that  there  were  other  reasons  for  the  de- 
lay of  the  prosecution  of  the  claim  than  the  alleged  payment:  Rector  y.  More- 
house, 17  Ark.  131. 

In  Tennessee,  the  unexplained  lapse  of  sixteen  years  raises  a  rebuttable  pre- 
sumption that  a  judgment  has  been  paid:  Kilpatrick  v.  Brasliear,  10  Heisk. 
372;  Bender  v.  Montgomery,  8  Lea,  586;  Anderson  v.  Settle,  5  Sneed,  202; 
McDaniel  v.  Goodal,  2  Cold.  391.  The  presumption  of  payment  of  a  judg- 
ment arising  from  lapse  of  time  is  a  general  one,  and  applies  as  well  between 
the  parties  to  the  judgment  as  between  the  plaintiff  and  subsequent  creditors. 
In  the  absence  of  count^^rvailing  proof,  it  is  a  good  defense  to  a  sare  facias  to 
revive  a  judgment:    Van  Loon  v.  Smith,  103  Pa.  St.  238. 

The  rules  applied  to  judgments  as  to  presumption  of  payment  from 
lapse  of  time  are  also  applied  to  the  payment  of  legacies  by  adminis- 
trators and  executors.  Thus  the  lapse  of  twenty  years  from  the  time  whea 
a  legacy  becomes  payable,  without  claim  or  demand  by  the  legatee,  and  with- 
out recognition  of  the  right  by  the  executor  or  administrator,  creates  a  legal 
presumption  of  its  payment:  Bonner  v.  Young,  68  Ala.  35;  O'Brien  v.  Holland, 
3  Blackf.  490;  Okeson's  Appeal,  2  Grant  Cas.  303;  Kerlee  v.  Corpening,  97 
N  C.  330;  Bentley's  Appeal,  99  Pa.  St,  500;  Wingett's  Appeal,  122  Pa.  St.  486; 
Hooper  v.  Howell,  52  Ga.  315;  Ragland  v.  Morton,  41  Ala.  344.  And  a  court  of 
equity  will  not,  in  the  absence  of  peculiar  circumstances,  entertain  a  bill  to 
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compel  distribution  after  the  lapse  of  that  time:  Worley  v.  High,  40  Ala.  171. 
The  presumption  thus  arising  may  be  rebutted  by  satisfactory  evidence: 
Hayes  v.  Whitall,  13  N.  J.  Eq.  241;  the  burden  of  proof  being  on  the  legatee 
to  show  that  the  legacy  has  not  been  paid:  Bentley'a  Appeal,  99  Fa.  St.  500; 
Foulk  V.  Brown,  2  Watts,  209.  Proof  of  the  death  of  a,  feme  covert  legatee, 
whose  husband  survived  her,  no  administration  having  been  taken  on  her 
estate,  will  not  repel  the  presumption  of  payment  of  a  legacy  arising  from 
lapse  of  time:  Foulk  v.  Broum,  2  Watts,  209.  Evidence  that  during  the  period 
the  administrator  has  said  to  a  stranger  that  he  would  not  pay  the  legacy, 
because  the  legatee  was  rich  enough  without  it,  is  insufficient  to  overcome  the 
presumption  of  payment:  Bentley'a  Ajipeal,  99  Pa.  St.  500.  Nor  is  the  pre- 
sumption rebutted  by  proof  of  disability,  such  as  infancy  or  coverture  on  the 
part  of  the  legatee:  McCartney  v.  Bone,  40  Ala.  53.3.  But  where  an  execu- 
trix, having  a  discretion  as  to  the  payment  of  pecuniary  legacies,  notities  the 
non-resident  legatees  that  she  has  the  money  on  hand  to  pay  them,  and 
makes  partial  payment,  this  is  a  recognition  of  an  express  trust,  ^nd  no 
presumption  of  payment  arises,  as  against  the  legatees,  until  the  lapse  of 
twenty  years:  Oirard  v.  Futterer,  84  Ala.  323.  The  presumption  of  pay- 
ment of  a  legacy  does  not  arise  short  of  twenty  years,  unless  aided  by  evi- 
dence of  circumstances  which  raise  the  presumption.  Thus  the  payment 
of  a  legacy  will  not  be  presumed  in  seven  years:  Strohm'a  Appeal,  23  Pa.  St. 
351. 

The  rule  of  presumption  of  payment  from  the  lapse  of  twenty  years  applies 
to  taxes.  In  Hopkinton  v.  Springfield,  12  N.  H.  328,  330,  the  court  said: 
"A  presumption  of  payment  arises  in  relation  to  bonds,  mortgages,  judg- 
ments, etc.,  after  the  lapse  of  twenty  years,  if  there  is  no  evidence  to  repel 
it,  and  to  show  that  the  debt  is  still  unsatisfied.  Taxes  cannot  have  any 
higher  character  in  this  respect  than  debts  due  by  specialty,  and  of  record. 
The  assessment  is  in  the  nature  of  a  judgment,  and  the  warrant  for  the  collec- 
tion operates  like  an  execution.  There  is  no  reason,  that  we  can  discover, 
why  the  same  principle  should  not  be  applied  to  them."  The  same  doctrine 
is  announced  in  Dalton  v.  Bethlehem,  20  N.  H.  505;  Colebrook  v.  Stewartstoion, 
28  N.  H.  75;  Andover  v.  Merrimack  County,  37  N.  H.  437.  This  presumption 
may  be  rebutted;  but  unless  this  is  done,  lapse  of  time,  aided  by  other  cir- 
cumstances, will  raise  the  presumption  of  payment:  Elliott  v.  Williamson,  11 
Lea,  38. 

The  due  execution  of  a  trust  will  be  presumed  after  the  lapse  of  twenty 
years:  Drysdal£s  Appeal,  14  Pa.  St.  531;  and  though  a  contmuing  trust 
may  be  presumed  to  be  paid  from  the  lapse  of  time,  still,  where  the  trust 
is  recognized  by  the  trustee  as  continuing,  the  presumption  of  payment, 
which  otherwise  would  arise  after  the  lapse  of  twentj'  years,  is  avoided,  and 
an  informal  settlement  made  by  him  in  the  probate  court,  in  which  he  charged 
himself  with  assets  received,  and  claimed  credits  for  disbursemeuts,  operates 
as  such  recognition:   Werborn  v.  Austin,  82  Ala.  498. 

Under  the  North  Carolina  statute  a  presumption  of  payment  of  bonds, 
notes,  or  other  evidences  of  indebtedness  arises  in  ten  years  from  maturity: 
Hall  V.  Gibbs,  87  N.  C.  4.  This  presumption  is  not  one  of  law,  but  of  fact, 
which  may  be  rebutted  by  proof  that  no  payment  has  been  made,  or  such 
other  facts  as  are  sufficient  in  law  to  remove  the  presumption:  Long  ■v.  Clegg, 
94  N.  C.  763.  Thus  the  recognition  of  subsisting  indebtedness  by  the  personal 
representatives  of  the  obligee  in  a  bond,  and  a  promise  to  pay  the  same,  is 
sufficient  to  rebut  the  presumption  of  payment:  Tucker  v.  Baker,  94  N.  C. 
162.     So  payment  on  a  bond  within  ten  years  from  maturity  by  the  assignee 
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in  bankruptcy  of  one  of  the  obligors  repels  the  presamption:  Belo  v.  Spach, 
85  N.  C.  122.  But  the  admission  of  one  obligor,  that  a  bond  has  not  been 
paid,  will  not  rebut  the  presumption  in  favor  of  his  co-obligor,  nor  will  the  mere 
admission  of  the  obligor  sought  to  be  charged  have  that  effect;  nor  is  the 
presumption  against  him  rebutted  by  the  recovery  of  judgment  by  default 
against  his  co-obligor  within  ten  years:  Rogers  v.  Clements,  98  N.  O.  180. 

In  an  action  against  the  obligee  in  a  bond,  an  admission  that  neither  he  nor 
his  surety  has  paid  the  bond  is  sufficient  to  rebut  the  presumption  of  pay- 
ment, nothing  else  appearing:  Cariwriy/U  v.  Kerman,  105  N.  0.  1.  But  the 
admission  of  his  administrator  that  he  has  not  paid  it  will  not  rebut  the  pre- 
sumption: Chant  V.  Gooch,  105  N.  C.  278.  The  proof  offered  to  repel  the  pre- 
sumption of  payment  from  lapse  of  time  must,  in  order  to  be  effectual,  run 
through  the  entire  period  next  after  the  maturity  of  the  debt:  Rowland  v. 
Windley,  86  N.  C.  36.  Thus  where  insolvency  of  the  obligor  is  relied  upon, 
it  must  be  shown  to  have  existed  during  the  entire  period,  thus  establishing 
the  inability  of  the  obligor  to  pay:  Grant  v.  Burijioyn,  84  N.  C.  560. 

In  addition  to  what  has  already  been  said  while  treating  this  subject  with 
respect  to  the  different  kinds  of  indabtedness  to  which  the  presumption  has 
been  applied,  it  may  be  here  stated,  as  a  general  rule,  that  though  the  law 
does  not  raise  a  presumption  of  payment  short  of  twenty  years  from  the  time 
when  the  indebtedness  falls  due,  still  there  is  no  doubt  that  a  shorter  period 
than  that,  aided  by  circumstances  which  contribute  to  strengthen  such  pre- 
sumption, may  furnish  sufficient  grounds  to  the  jury  for  inferring  the  fact  of 
payment:  Briggs's  Appeal,  93  Pa.  St.  485;  Davenport  v.  Labauve,  5  La.  Ann. 
140;  Copley  v.  Edwards,  5  La.  Ann.  647;  Wooten  v.  Harrison,  9  La.  Ann.  234; 
Flemings.  Emory,  5  Harr.  (Del.) 46;  Milledge  v.  Gardner,  33  Ga.  397;  Atkinson 
V.  Dance,  9  Yerg.  424;  Moore  v.  Pouge,  1  Dru.  327;  Brubaker  v,  Taylor,  76  Pa. 
St.  83;  Webb  v.  Dean,  21  Pa.  St.  29;  Ti^hman  v.  Fisher,  9  Watts,  441;  Wil- 
liams V.  Sims,  1  Rich.  Eq.  53;  Blake  v.  Quash,  3  McCord,  205;  Gamier  v. 
Renner,  51  Ind.  372.  This  rule  was  applied  in  an  action  to  revive  a  judg- 
ment nineteen  years  after  it  was  rendered,  in  the  absence  of  proof  that  exe- 
cution had  ever  issued:  Diamond  v.  Tobias,  12  Pa.  St.  312;  where  the  court 
said.  "  The  rule  is  well  established  that  where  the  period  is  short  of  twenty 
years,  the  presumption  of  payment  may  be  aided  by  other  circumstances  be- 
sides the  mere  lapse  of  time.  But  exactly  what  these  circumstances  may  be 
never  has  been  and  never  will  be  defined  by  the  law.  There  must  be  some 
circumstances;  and  where  there  are  any,  it  is  safe  to  leave  them  to  the  jury." 
In  Moore  v.  Smith,  81  Pa.  St.  182,  more  than  sixteen  years  had  elapsed  since 
the  rendition  of  a  judgment,  and  the  same  doctrine  was  applied  in  an  action 
to  revive  it. 

In  King  v.  Coulter,  2  Grant  Cas.  77,  the  court  said:  "It  was  fifteen  years, 
four  months,  and  twenty-five  days  after  the  sealed  note  of  the  plaintiff's 
testator  matured  before  this  action  was  instituted  for  its  recovery.  No 
legal  presumption  of  payment  such  as,  unrebutted,  the  court  would  be 
bound  to  declare  as  a  conclusion  of  law  arose  in  that  time;  for  the  authori- 
ties all  agree  in  fixing  twenty  years  as  the  period  necessary  to  such  a  pre- 
sumption. But  the  question  is,  whether  the  time  that  did  elapse  was  compe- 
tent, in  connection  with  such  circumstances  as  were  offered,  to  go  to  the  jury 
as  ground  for  their  presuming  payment  of  the  note.  The  competency  of  such 
evidence  does  not  depend  on  a  particular  period  of  years,  though  its  effect 
will  be  proportioned  to  their  number.  The  presumption  strengthens  as  the 
time  approaclies  to  twenty  years,  and  the  circumstances  needed  to  establish  i% 
may  be  measured  by  a  diminishing  scale.     The  further  the  time  stops  shorl 
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of  twenty  years  the  more  cogent  and  decisive  must  be  the  circumstances  re< 
lied  upon;  just  as  the  further  we  advance  beyond  twenty  years  we  require 
more  persuasive  circumstances  to  rebut  the  legal  presumption.  Twenty 
years  assumed  as  the  point  for  that  presumption,  the  scale  is  reversed  by 
which  we  measure  the  circumstances  that  tend  to  establish  or  countervail  it. 
In  both  instances  it  is  for  the  jury  to  apply  the  proofs  uuder  direction  of  the 
court.  If  evidence  be  offered  which  in  the  judgment  of  the  court  will,  in 
connection  with  the  lapse  of  time,  reasonably  tend  to  convince  the  jury  that 
the  debt  has  been  paid  short  of  twenty  years,  or  that  it  has  not  been  paid, 
notwithstanding  tliat  period,  it  is  the  duty  of  the  court  to  receive  i^  and  to 
submit  it  to  the  jury  with  such  instruction  as  shall  enable  them  to  estimate 
it  at  what  it  is  really  worth.  The  point  to  be  attained  is  moral  conviction  of 
the  fact;  and  whilst  it  is  not  to  be  founded  on  evidence  insufficient  to  con- 
vince reasonable  men,  we  are  not  to  exact  mathematical  certainty,  nor  to 
expect  more  than  moral  demonstration." 

This  rule  was  applied  in  IJwjfies  v.  Hughes,  54  Pa.  St.  240,  where  a  debt 
from  a  son  to  his  father  was  overdue  eighteen  years  and  three  fourths 
when  suit  was  brought,  and  had  been  due  over  fifteen  years  during  the  life- 
time of  the  obligor.  To  aid  the  presumption  of  payment  from  lapse  of  time, 
evidence  was  admitted  to  show  the  needy  circumstances  of  the  obligee,  and 
the  easy  and  solvent  condition  of  the  obligor.  The  court  said:  "Slight  cir- 
cumstances may  be  given  in  evidence  for  that  purpose,  in  proportion  as  the 
presumption  strengthens  by  the  lapse  of  time;  but  still  they  must  be  such  as 
aid  the  presumption  arising  from  time.  They  must  be,  as  it  is  said,  per- 
suasive that  the  time  would  not  have  been  suffered  to  elapse  had  the  debt 
remained  unpaid."  To  the  same  effect,  Wood  v.  Egan,  39  La.  Ann.  684. 
In  Phillips  V.  Adams,  78  Ala.  *225,  it  was  determined  that  to  create  the  pre- 
sumption of  payment  by  lapse  of'  time  short  of  twenty  years,  positive  evi- 
dence is  not  required.  It  may  be  established  by  circumstances  such  as  will 
satisfy  the  jury  that  the  continued  existence  of  the  debt  is  highly  improb« 
able,  as  where  the  vendor,  though  in  necessitous  circumstances,  did  not  file 
his  bill  to  enforce  his  lien  on  land  until  nineteen  years  from  the  date  of  the 
contract,  and  fourteen  years  after  the  death  of  the  purchaser,  and  showed 
no  excuse  for  his  delay.  If  a  bill  is  filed  to  enforce  an  alleged  vendor's  lien 
on  land  against  a  subpurchaser  more  than  twelve  years  after  the  maturity 
of  the  debt,  the  complainant  admitting  that  she  and  her  husband,  since  de- 
ceased, well  knew  of  the  existence  of  the  lien,  but  took  no  steps  to  enforce 
it,  though  very  poor,  and  needing  the  money  to  supply  the  common  necessi- 
ties of  life,  and  also  knew  that  the  purchaser  became  insolvent  in  less  than 
one  year  from  the  date  of  the  contract,  but  interposed  no  objection  to  a  sale 
publicly  advertised,  these  facts  raise  a  strong  presumption  of  payment:  May 
V.  Wilkinnon,  76  Ala.  543.  Sliglit  circumstances  may  be  left  to  the  jury  on 
the  issue  of  payment  of  a  bond  when  sixteen  years  have  elapsed:  Blackburn 
V.  Squib,  Peck,  60.  And  the  lapse  of  fourteen  years  after  the  last  installment 
on  a  bond  and  mortgage  fell  due,  taken  in  connection  with  other  facts  tend- 
ing to  prove  payment,  is  sufficient  to  raise  the  presumption  of  payment: 
Bauder  v.  Snyder,  5  Barb.  63. 

In  Milledge  v.  Oaydner,'ZZ  Ga.  397,  a  period  of  over  nineteen  years  had 
elapsed  from  the  accrual  of  the  cause  of  action  on  a  note  to  the  bringing  of 
the  suit,  and  during  that  time  the  debtor  was  solvent,  and  the  holder  in- 
solvent; and  besides,  the  holder  had  been  compelled  to  pay  a  debt  due  by 
the  debtor  as  his  security,  and  on  a  settlement,  the  debtor  had  given  his  and 
Another's  note  to  a  third  person  for  the  balance,  which  note  had  been  reduced 
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to  judgment  hy  such  holder.  The  court  considered  these  facts,  unexplained, 
as  suflScient  to  raise  the  presumption  of  payment. 

The  presumption  of  payment  arising  from  the  lapse  of  twenty  years,  or  a 
shorter  period  of  time,  may  be  rebutted  by  any  evidence  which  is  sufficient 
to  satisfy  the  minds  of  the  jury  that  the  debt  has  not  in  fact  been  paid.  An 
acknowledgment  of  an  existing  indebtedness,  within  the  period  required  to 
raise  the  presumption,  is  sufficient  to  rebut  it.  More  than  twenty  years  had 
elapsed  after  a  bond  became  due,  a  settlement  took  place  between  the  re- 
spective parties  to  it,  and  the  obligor  then  acknowledged  the  bond  to  be  due 
and  unpaid,  —  this  was  considered  sufficient  to  rebut  the  presumption  of  pay- 
ment: Ehy  V,  Ehy,  5  Pa.  St.  435.  So  an  admission  that  the  debt  has  not  been 
paid,  with  a  positive  declaration  by  the  debtor  that  he  does  not  intend  to  pay 
it,  rebuts  the  presumption:  Reed  v.  Reed,  46  Pa.  St.  239.  And  evidence  that 
demand  for  payment  was  made  where  the  obligor,  in  a  bond,  acknowledged 
that  it  was  unpaid,  and  gave  some  property  to  be  applied  in  payment, 
which  was  entered  as  a  credit  on  the  bond,  is  sufficient,  with  other  circum- 
stances, to  rebut  the  presumption  of  payment:  White  v.  Beaman,  96  N.  C. 
122.  If  the  debtor  acknowledges  a  bond  as  a  subsisting  obligation  within 
thirteen  years  after  its  maturity,  the  currency  of  presumption  of  payment 
dates  only  from  the  acknowledgment:  Roberta  v.  Smith,  21  S.  C.  455.  So 
where  the  mortgagor  acknowledged,  in  writing,  that  his  mortgage,  on  which 
nothing  had  been  paid,  was  still  a  valid  security,  such  acknowledgment  de- 
stroys the  presumption  of  payment  from  lapse  of  time:  Murphy  v.  Coates,  33 
N.  J.  Eq.  424.  And  again,  where  judgment  is  rendered  on  a  claim  secured 
by  mortgage  of  the  judgment  debtor,  and  where,  in  a  subsequent  action  to 
foreclose  the  same  within  fifteen  years  from  the  date  of  the  claim,  he  con- 
sents to  a  decree  ordering  the  sale  of  the  mortgaged  premises,  and  that  the 
proceeds  may  be  applied  to  discharge  the  amount  in  the  decree  found  to  be 
due  on  the  claim  embraced  in  such  judgment,  such  consent  is  an  acknowledg- 
ment of  an  existing  indebtedness  upon  the  judgment,  and  an  action  thereon 
will  not  be  barred  until  the  expiration  of  fifteen  years  from  the  date  of  the 
acknowledgment:  Bissell  v.  Jatidon,  16  Ohio  St.  498. 

Part  payment  of  the  debt  at  any  time  within  the  period  required  to  raise 
the  presumption  of  payment  will  rebut  it;  thus  payment  of  interest  on  a 
bond  by  the  principal  will  rebut  the  presumption  of  payment  as  well  to 
the  surety  as  to  himself:  Dickson  v.  Gourdin,  26  S.  C.  391;  29  S.  C.  343.  So 
payment  on  a  bond  within  the  time  required  to  raise  the  presumption  of 
payment  by  the  assignee  in  bankruptcy  of  one  of  the  obligors  repels  the  pre- 
sumption arising  from  lapse  of  time:  Belo  v.  Spach,  85  N.  C.  122;  Hamlin  v. 
Hamlin,  3  Jones  Eq.  191. 

The  presumption  of  payment  arising  from  lapse  of  time  may  also  be 
rebutted  by  showing  the  inability  of  the  debtor  to  pay  the  debt  because  of 
his  insolvency  during  all,  or  nearly  all,  the  time  since  the  indebtedness  be- 
came due.  In  Farmers'  Bank  v.  Leonard,  4  Harr.  (Del.)  536,  this  rule  was 
applied  to  the  payment  of  a  judgment,  and  the  coart  said  that  "  the  indigent 
circumstances  of  a  debtor,  his  hopeless  insolvency  and  inability  to  pay  his 
debts,  are  properly  admissible  in  evidence  for  the  purpose  of  repelling  pre- 
sumption of  payment  or  satisfaction,  arising  from  lapse  of  time."  To  the 
same  eflfect,  McLellan  v.  Cro/ton,  6  Me.  307-334.  Where  the  insolvency  of 
the  debtor  is  shown  to  have  existed  during  the  greater  portion  of  the  time, 
proof  of  a  short  interval  of  solvency,  of  which  the  creditor  was  ignorant,  will 
not  affect  the  rebuttal  of  the  presumption  of  payment:  McKinder  v.  Little' 
John,  4  Ired.  198;  1  Ired.  66.     The  issuance  and  return  of  an  execution  nulla 
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bona  is  a  circamatance  rebutting  the  presumption  of  payment  of  a  judgment 
from  lapse  of  time:  Black  v.  Cai-penter,  3  Baxt.  350. 

As  is  shown  by  the  principal  case,  insolvency  of  the  debtor  relied  upon  to 
rebut  the  presumption  of  payment  must  be  shown  in  North  Carolina  to  have 
existed  during  the  entire  statutory  period:  Orant  v.  Burgwyn,  84  N.  C.  560. 
The  insanity  of  the  debtor  will  rebut  the  presumption  of  payment  arising 
from  lapse  of  time:  McLellan  v.  Crofton,  6  Me.  334.  So  the  near  relation  of 
the  parties  may  repel  the  presumption;  thus  the  situation  of  the  parties,  the 
mortgagor  having  married  the  daughter  of  the  mortgagee,  and  had  issue,  is 
of  itself  sufficient  to  rebut  the  presumption.  In  other  words,  the  fact  that 
the  parties  interested  were  nearly  related,  and  the  collection  of  the  money 
might  have  occasioned  distress,  and  even  the  payment  of  interest  inconve- 
nience, taken  in  connection  with  the  fact  that  part  of  the  money  included  in 
the  mortgage  was  an  advancement,  and  not  to  be  repaid,  is  sufficient  to  repel 
the  presumption  of  payment  arising  from  the  lapse  of  twenty  years:  Wan- 
maJeer  v.  Van  Buskh-k,  1  N.  J.  Eq.  685.  The  existence  of  war,  preventing 
the  creditor  from  maintaining  suit,  will  rebut  the  presumption.  Hence  if  the 
parties  to  a  bond  reside  in  a  country,  the  condition  of  which  during  war  is 
such  as  to  render  it  highly  improbable  that  debts  could  or  would  be  collected 
during  that  time,  it  should  not  be  considered  as  forming  part  of  the  time 
whose  lapse  gives  rise  to  the  presumption  of  payment:  Hale  v.  Pack,  10 
W.  Va.  145;  Jackson  v.  Pierce,  10  Johns.  414;  Bailey  v.  Jackson,  16  Johns. 
210;  8  Am.  Dec.  309;  Dunlop  v.  Ball,  2  Cranch,  184.  So  the  intent  or  agree- 
ment of  the  parties  may  be  shown  to  rebut  the  presumption,  as  where  it  is 
proved  that  by  the  understanding  of  the  parties  by  whom  a  bond  was 
executed  that  it  was  not  to  be  paid  until  a  future  time,  although  tlie 
bund  on  its  face  was  payable  on  demand,  the  time  which  elapsed  from  the 
giving  of  the  bond  to  such  future  time  should  not  be  considered  as  forming 
any  part  of  the  time  whose  lapse  gives  rise  to  the  presumption  of  payment: 
Bale  V.  Pack,  10  W.  Va.  145,  So  where  a  surety  on  a  note  against  which  a 
presumption  of  payment  from  lapse  of  time  was  asked  during  the  time  to 
sell  his  land  to  another,  but  replied  that  he  could  not,  as  his  creditor,  if  he 
did,  would  push  him  on  his  note,  which  he  had  promised  not  to  do  during 
his  lifetime, — this  will  rebut  the  presumption  of  payment:  Fisher  v.  Phillips, 
4  Baxt.  243.  A  deed  of  trust  was  made  and  recorded  in  1841;  afterwards 
there  were  repeated  sales  of  the  land  by  the  grantor  and  those  claiming  un- 
der him,  the  purchasers  having  no  actual  notice  of  the  deed  of  trust  until 
1876;  the  court  ruled  that  the  presumption  of  payment  was  rebutted  by  the 
circumstances  of  the  case:  Bowie  v.  Poor  School  Society,  75  Va.  300.  The 
presumption  of  payment  from  lapse  of  time  is  also  treated  in  the  note  to 
Huakjf  V.  Maplea,  88  Aou  Dec  690. 
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Corporations  —  Ratification.  —  The  Assent  of  a  Majority  of  thb 
Stockholders  to  the  Execution  of  a  Corporate  Mortgage,  ex- 
pressed elsewhere  than  at  a  regular  meeting,  and  given  separately  and  at 
diflferent  times  to  a  person  not  authorized  by  law  or  resolution  to  execute 
mortgages  for  such  corporation,  is  not  binding  upon  it;  nor  does  the  re- 
ceipt and  use  of  the  proceeds  of  such  mortgage  by  the  corporation  render 
it  binding  upon  the  latter. 

Corporations  —  Mortgage  not  under  Seal  —  Presumption. —  While  a 
seal  is  not  essential  to  the  validity  of  a  chattel  mortgage  alleged  to  have 
been  executed  by  a  corporation,  still,  in  its  absence,  there  is  no  presump- 
tion that  the  act  is  a  corporate  act,  and  it  devolves  upon  the  party 
relying  upon  the  mortgage  to  show  that  the  officer  or  agent  had  au- 
thority to  execute  it. 

Corporation  —  Mortgage,  Execution  of  —  Registration.  —  In  the  ab- 
sence of  proof  of  the  proper  execution  and  acknowledgment  of  a  cor- 
porate mortgage,  its  registration  is  unauthorized,  and  inetfectual  to  pasa 
title  as  against  creditors  or  purchasers. 

Action  of  claim  and  delivery.  Judgment  for  plaintiff,  and 
defendant  appeals. 

J.  S.  Manning  and  F.  L.  Fuller^  for  the  appellant. 

R.  B.  Boone  and  W.  A.  Guthrie.,  for  the  respondent. 

Clark,  J.  This  was  a  claim  and  delivery  proceeding 
brought  against  defendant,  who,  as  sheriff  of  Durham  County, 
had  taken  possession  of  certain  personal  property  of  a  corpora- 
tion—  the  Durham  Sash,  Door,  and  Blind  Manufacturing 
Company — by  virtue  of  executions  in  his  hands,  and  had 
advertised  the  same  for  sale.  The  plaintiff  claims  the  property 
by  virtue  of  the  mortgage  of  November  15,  1888,  given  to 
indemnify  him  against  loss  as  surety  to  said  company  upon  a 
note  to  the  bank,  which  would  fall  due  November  15,  1889.  The 
conclusion  of  the  mortgage  and  the  probate  are  in  the  follow- 
ing words:  — 

"  In  witness  whereof,  the  Durham  Sash,  Door,  and  Blind 
Manufacturing  Company  sign  by  the  names  of  pres  dent,  sec- 
retary, and  treasurer,  and  two  stockholders,  and  attest  their 
seals.  "  W.  F.  Remington,  President. 

"  L.  W.  Grissom,  Sec.  and  Treas. 
"  W.  A.  WiLKERSON,  Stockholder. 
"  Walter  Wilkkrson,  Stockholder. 

"Witness:  Geo.  W.  Watts." 
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"  North  Carolina.  —  Durham  County. 

"The  execution  of  the  foregoing  instrument  was  this  day 
acknowledged  on  the  part  of  L.  W.  Grissom,  and  proven  on 
the  oath  and  examination  of  L.  W.  Grissom  as  to  W.  F.  Rem- 
ington, W.  A.  Wilkerson,  and  Walter  Wilkerson.  Let  the 
same,  with  this  Certificate,  be  registered. 

"  This  November  15,  1888. 

"  D.  C.  Mangum,  C.  S.  C." 

We  think  his  honor  erred  in  admitting  the  mortgage  in 
evidence  upon  such  probate,  and  likewise  in  instructing  the 
jury,  upon  the  proof  offered  by  plaintiff,  that  it  was  valid  as 
to  creditors  whom  defendant  represented  by  virtue  of  the 
executiens  in  his  hands. 

In  Peirce  v.  New  Orleans  Building  Co.,  9  La.  397,  29  Am. 
Dec.  448,  it  is  held  that  the  act  of  a  majority  of  the  stock- 
holders, expressed  elsewhere  than  at  a  meeting  of  stockholders, 
as  where  the  assent  of  each  one  is  given  separately  and  at  dif- 
ferent times,  is  not  binding  on  the  corporation.  The  same  is 
true  of  a  meeting  of  which  notice  is  not  given:  Stow  v.  Wyse, 
7  Conn.  214;  18  Am.  Dec.  99,  and  note;  Cook  on  Stockholders, 
see.  594;  1  Potter  on  Corporations,  sec.  336,  and  notes. 

In  Leggett  v.  New  Jersey  M.  &  B.  Co.,  1  N.  J.  Eq.  541,  23 
Am.  Dec.  728,  it  is  held  that  a  corporation  is  only  bound  by 
an  agent's  acts  when  within  the  scope  of  his  authority,  and 
that  a  president  and  cashier,  as  such,  cannot  execute  a  mort- 
gage of  corporate  property  without  special  authority  fj-om  the 
board  of  directors  or  the  stockholders,  and  that  the  proceeds 
of  a  mortgage  have  been  applied  to  the  use  of  the  corporation 
in  paying  its  debts,  or  otherwise,  is  not  sufficient  to  render  the 
mortgage  binding  if  its  execution  was  not  properlj''  authorized. 

"The  members  of  a  corporation  cannot,  separately  and  in- 
dividually, give  their  consent  in  such  manner  as  to  bind  it  as 
a  collective  body,  for  in  such  case,  it  is  not  the  body  that  acts; 
and  this  is  no  less  the  doctrine  of  the  common  than  of  the 
Roman  civil  law.  Being  lawfully  assembled,"  says  Ayliffe, 
"they  represent  but  one  person,  and  may,  consequently,  make 
contracts,  and  by  their  collective  assent,  oblige  themselves 
thereunto.  And  though  all  the  members  of  a  corporation 
covenanted  on  behalf  of  it  under  their  private  seals,"  this,  it 
was  held,  would  only  bind  them  personally,  and  not  the  cor- 
poration: Angell  and  Ames  on  Corporations,  sec.  232,  which 
is  supported  by  the  numerous  cases  there  cited.  Again,  in  the 
same  work  (section  504):  "The  separate  action,  individually, 
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without  consultation,  although  a  majoritj*  in  number  should 
agree  upon  a  certain  act,  would  not  be  the  act  of  the  consti- 
tuted body  of  men  clothed  with  corporate  powers."  Indeed, 
the  authorities  upon  this  subject  are  numerous,  uncontradicted, 
and  supported  by  reason. 

It  is  true,  the  common  seal  is  prima  facie  evidence  that  a 
deed  or  contract  is'the  act  of  the  company,  and  that  the  seal 
has  been  affixed  by  authority,  though  it  is  competent  to  go 
behind  the  seal  and  show  that  it  was  not  affixed  by  legally 
exercised  authority  of  the  company.  In  this  case  there  was 
no  common  seal  of  the  company  attached.  While  a  seal  is 
not  essential  to  the  validity  of  a  chattel  mortgage,  in  the  ab- 
sence of  the  company's  seal  there  is  no  presumption  of  its 
being  the  corporation's  act,  and  it  devolves  upon  the  party 
relying  upon  the  mortgage  to  show  that  the  agent  or  officer 
had  authority  to  execute  it.  The  plaintiff"'8  witness  testifies 
that  there  was  no  resolution  of  stockholders  or  directors  to 
authorize  the  mortgage,  and  no  record  to  that  eflfect  is  entered 
on  the  books  of  the  company;  ^hat  he  went  around  privately 
and  saw  a  majority  of  the  stockholders,  and  they  authorized 
him  to  execute  tlie  mortgage;  and  that  he  requested  the  presi- 
dent and  two  directors  to  sign.  A  corporation  can  only  act 
in  the  manner  authorized  by  law.  If,  by  the  meeting  of 
stockholders  (or  of  the  directors,  if  they  have,  by  the  charter^ 
the  right),  the  secretary  of  the  company  had  been  authorized 
to  execute  this  mortgage,  or  mortgages  generally,  the  mort- 
gage might  have  been  valid;  but,  as  we  have  seen,  no  author- 
ity can  be  derived  in  this  irregular  manner,  by  an  officer  going 
around  privately  to  what  he  alleges  was  a  majority  of  the 
stockholders,  and  getting  their  consent.  There  is  nothing  to^ 
show  that  they  were  a  majority,  and  that  they  did  consent,  as  ' 
would  be  the  case  if  a  meeting  were  regularly  held,  the  vote  i 
taken,  and  a  minute  entered  on  the  company  records.  To  give  : 
validity  to  such  proceedings  would  lead  to  irremediable  evils  ! 
and  abuses.  The  corporation  seal  not  being  attached,  it  was 
incumbent  on  the  plaintiff  to  look  to  the  authority  of  the  agent 
with  whom  he  dealt.  Since  it  was  not  in  the  scope  of  the 
secretary's  authority,  as  such,  to  execute  the  mortgage,  and  no 
legal  authority  to  execute  the  same  especially  was  given,  it 
goes  for  naught.  The  receipt  and  use  of  the  money  is  not  of 
itself,  as  we  have  seen,  a  sufficient  ratification  by  the  corpora- 
tion. But  it  is  immaterial  here  whether  there  was  a  subse- 
quent ratification  or  not.     Ratification  would  be  good  betweea 
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the  corporation  and«  the  mortgagee,  but  would  not  validate,  as 
to  other  creditors,  a  mortgage  which  was  invalid  when  regis- 
tered. 

The  mortgage  is  not  good  at  common  law  for  want  of  au- 
thority to  the  secretary  to  execute  it,  nor  is  it  good  as  a  statu- 
tory mortgage  under  the  Code,  section  685;  for  there  is  no 
common  seal  attached,  as  required  by  that  section,  and  the 
probate  shows  that  as  to  the  president  and  the  two  stockhold- 
ers, there  was  no  legal  proof  of  its  execution  by  them.  They 
neither  acknowledged  the  same,  nor  was  it  proven  by  the  ex- 
amination of  the  subscribing  witness,  as  required  by  the  Code, 
section  1246,  subdivision  1.  Indeed,  under  the  words  of  the 
statute  (Code,  sec.  685),  it  may  be  that  more  than  one  witness 
is  necessary.  In  Todd  v.  Outlaw,  79  N.  C.  235,  237,  Bynum,  J., 
says:  "Until  a  deed  is  proved  in  the  manner  prescribed  by 
the  statute,  the  public  register  has  no  authority  to  put  it  on 
his  book;  the  probate  is  his  warrant,  and  his  only  warrant, 
for  doing  so:  Williams  v.  Griffin,  4  Jones,  31;  Burnett  v. 
Thompson,  3  Jones,  113;  Lambert  v.  Lambert,  11  Ired.  162; 
Carrier  v.  Hampton,  11  Ired.  307.  Not  having  been  duly 
proved,  the  registration  was  ineffectual  to  pass  the  title  as 
against  creditors  or  purchasers:  Robinson  v.  Willoughby,  70 
N.  C.  358;  Fleming  v.  Burgin,  2  Ired.  Eq.  584;  De  Courcy  v. 
Barr,  Busb.  Eq.  181."  To  same  effect  is  Evans  v.  Etheridge^ 
99  N.  C.  43. 

Error. 

Corporations  —  Mortgage.  —  A  mortgage  signed  by  the  trnstees  indi- 
vidually, and  not  by  the  corporation  by  its  trustees,  is  not  a  legal  mortgage  of 
the  corporation,  but  may  nevertheless,  in  certain  cases,  be  enforced  in  equity, 
and  without  reformation:  Love  v.  Mining  Co.,  32  Cal.  639;  91  Am.  Dec 
602.  For  the  act  of  a  majority  of  the  stockholders  expressoil  elsewhere  than 
at  a  meeting  of  the  stockholders,  as  where  each  one  has  given  his  assent  to  a 
proposition  at  different  times,  is  not  binding  on  the  corporation:  Pdrce  v. 
New  Orleans  B.  Co.,  9  La.  397;  29  Am.  Dec.  448. 

Corporations  —  Seal.  — Tlie  deed  of  a  corporation  without  the  corporate 
seal,  executed  by  the  trustees  of  the  corporation,  is  not  admissible  in  evi- 
dence, unless  the  authority  of  the  trustees  to  execute  it  be  shown;  and  a 
recital  of  such  authority  in  the  body  of  the  deed  is  no  evidence  of  its  exist- 
ence: Oashwikr  v.  Willis,  33  Cal.  11;  91  Am.  Dec.  607.  In  McElroy  v.  Nu- 
cleus Ass'n,  131  Pa.  St.  393,  it  was  decided  that,  under  a  charter  providing 
that  the  corporate  property  should  be  purchased  and  managed  by  a  board  of 
trustees,  a  mortgage  for  the  purchase  price  of  realty,  executed  by  the  pres- 
ident and  secretary,  without  the  corporate  seal,  not  ratified  by  a  corporate 
resolution,  would  be  invalid  against  the  corporation.  Compare  note  to  Leg* 
geU  v.  N.  J.  M.  <fc  B.  Co.,  23  Am.  Dec.  744,  745. 
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Registration  oi"  Instbdments.  — Void  instruments  are  not  legally  en- 
titled to  be  recorded:  Stone  v.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237; 
and  if  actually  recorded,  impart  no  notice:  Ogleaby  v.  Hollistei;  76  Cal.  136; 
9  Am.  St,  Rep.  177;  Musgrove  v.  Boiiser,  5  Or.  313;  20  Am.  Rep.  737.  A 
deed  or  a  mortgage  must  be  legally  entitled  to  record  and  duly  recorded,  to 
make  it  operate  aa  constructive  notice:  Pringle  v.  Dunn,  37  Wis.  449;  19 
Am.  Rep.  772.  And  instruments  can  only  be  admitted  to  record  upon  the 
proper  acknowledgment  and  proof  of  their  execution:  Simpson  v.  Mont- 
gornery,  25  Ark.  365;  99  Am.  Dec.  228;  Ely  v.  Wilcox,  20  Wis.  523;  91  Am. 
Dec.  436,  and  note.  So  held  in  the  case  of  a  mortgage:  Shepli^rd  v.  Burk- 
halter,  13  Ga.  443;  68  Am.  Dec  523. 
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Fbaudttlbnt  Conveyances  —  Pleading  Fraud  in  Execution  Sale. — A 
party  seeking  to  set  aside  a  conveyance  because  of  a  fraudulent  com- 
bination to  prevent  a  fair  competition  among  bidders  at  an  execution 
sale  must  allege  the  facts  in  his  pleadings  which  are  relied  upon  to  es- 
tablish the  fraud. 

Fraudulent  Conveyances  —  Deed,  how  Attacked. — In  an  action  for 
the  recovery  of  land,  any  deed  offered  as  a  link  in  the  chain  of  title  is 
thereby  exposed  to  attack  for  incapacity  in  the  maker,  or  because  it  is 
void  under  the  statute  of  frauds,  though  it  may  not  have  been  mentioned 
in  the  pleadings. 

Evidence  —  Examination  ov  Adverse  Party.  — A  party,  in  support  of  the 
allegations  of  his  complaiut,  or  of  a  cross-action  set  up  in  a  counterclaim, 
after  eliciting  admissions  from  the  adverse  party  by  verifying  his  plead- 
ings, may  examine  him  as  to  facts  withm  his  peculiar  knowledge  both 
before  and  at  the  trial,  under  the  North  Carolina  Code  abolishing  dis- 
covery under  oath. 

Witness  —  Effect  of  Calling  Adverse  Party. — A  party  who  puts  his 
adversary  on  the  stand  gi\  es  him  an  opportunity  to  testify  in  his  own 
behalf,  and  waives  his  right  of  impeaching  him  by  attacking  his  credibil- 
ity, but  retains  the  right  of  contradicting  him  by  the  testimony  of  other 
witnesse.3  inconsistent  with  his. 

Frai'uulent  Conveyances,  Evidence  of. — The  notorious  insolvency  of  a 
grantor  at  the  time  he  executes  a  deed  to  his  son-in-law  is  a  circumstance 
tending  to  show  that  the  grantee  la  a  participant  in  the  fraud  against 
creditors. 

Fraudulent  Conveyances — What  Creditors  mav  Attack.  —  Deed  Ex- 
ecuted TO  Evade  Payment  of  Any  Judgment  that  might  be  recovered 
against  the  grantor  in  an  action  for  slander  then  pending  against  him  is 
fraudulent  and  void  as  to  his  creditors. 

Fraudulent  Conveyancks,  Evidfnce  of.  —  If  a  debtor  much  embarrassed 
conveys  property  of  great  value  to  a  near  relative,  and  the  transaction 
is  secret,  and  known  to  no  one  but  the  parties,  it  is  regarded  as  fraudu- 
lent; but  if  they  are  made  witnesses  in  a  case,  and  testify  to  the  fairness 
and  bona  fides  of  the  conveyance,  and  that  there  was  no  purpose  of 
secrecy,  the^ury  must  then  determine  the  intent  which  influenced  the 
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parties,  and,  from  the  evidence,  fiud  the  conveyance  fraudulent  or  other* 
wise. 

Peaudclent  Conveyances,  Evidence  of.  —  The  exclusive  power  of  near 
relatives  to  explain  every  suspicious  circumstance  connected  with  a  con- 
veyance between  themselves  if  they  acted  in  good  faith,  and  the  neglect 
to  do  so  voluntarily,  or  the  failure  of  one,  when  forced  to  testify,  to  fully 
establish  the  bona  fides  of  the  transaction,  is  deemed  as  due  to  inability 
to  show  conduct  consistent  with  an  honest  purpose;  and  the  presumption 
of  fraud  arises  rather  from  the  peculiar  knowledge  of  the  parties  to  the 
deed  of  facts  that  would  either  confirm  or  remove  suspicion  raised  by 
the  evidence  as  to  the  embarrassment  of  the  grantor  and  his  relationship 
to  the  grantee  and  the  failure  to  prove  what  they  know,  than  from  any 
positive  evidence  as  to  the  persons  actually  present  at  the  transaction. 

Fraudulent  Conveyances,  Evidence  of.  — Badges  of  Fraud  are  suspicious 
circumstances  that  overhang  a  transaction;  and  where  the  parties  to  it 
withhold  evidence  which  is  exclusively  within  their  power  to  produce, 
and  which  would  remove  all  uncertainty  if  believed,  the  law  interprets 
such  conduct  most  unfavorably  to  the  suppressing  party. 

Action  for  the  recovery  of  a  tract  of  land.  Plaintiff  showed 
title  in  one  W.  B.  Hinson,  and  then  gave  in  evidence  a  regular 
recorded  sheriff's  deed  to  the  land,  dated  February  15,  1882, 
conveying  it  to  plaintiff  under  an  execution  sale  upon  judg- 
ment against  said  Hinson.  Defendant  then  gave  in  evidence 
a  deed  of  the  same  land  to  himself  from  said  Hinson  and  wife, 
executed  March  30,  1881,  and  recorded  in  April,  1885,  reciting 
a  consideration  of  three  hundred  dollars.  Defendant  also 
showed  possession  of  the  land  in  himself.  Plaintiff  then  called 
defendant  as  a  witness,  and  proposed  to  prove  by  him  that  his 
deed  was  fraudulent  and  void.  This  was  objected  to  on  the 
ground  that  the  deed  could  not  be  attacked  for  fraud  in  the 
present  action.  The  objection  was  overruled,  and  exception 
taken.  The  witness  then  testified  that  he  was  the  son-in-law  of 
said  Hinson;  that  his  deed  was  dated  when  executed;  "that 
he  took  possession  of  the  land  shortly  after  he  got  the  deed; 
that  he  was  to  pay  two  hundred  dollars  for  the  land;  that  he 
did  not  agree  to  pay  more;  that  he  gave  his  note  to  Hinson 
for  the  two  hundred  dollars;  that  he  has  never  paid  anything 
on  the  note;  that  he  gave  no  security  for  the  payment  of  the 
note,  nor  did  he  give  any  mortgage  to  secure  the  note;  that 
he  didn't  know  whether  or  not  Hinson  was  insolvent  at  the 
time  he  executed  the  deed  to  witness;  that  witness  was  never 
examined  in  supplemental  proceedings  taken  out  against 
Hinson;  didn't  know  of  Hinson  conveying  away  other  lands 
about  that  time  to  his  (Hinson's)  other  son-in-law;  didn't 
know  whether  Hinson,  at  the  time  of  the  conveyance  to  wit- 
ness, retained  sufficient  property  to  pay  his  (Hinson's)  debts; 
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that  he  heard  that  Hinson  was  put  in  jail  for  refusing  to  tes- 
tify in  supplemental  proceeding  instituted  against  him;  that 
witness  at  the  time  of  said  conveyance,  and  from  then  to  the 
trial  of  this  case,  was  not  worth  more  than  his  homestead  and 
personal  property  exemption;  that  witness  and  wife  of  wit- 
ness own  148  acres  of  land  besides  the  land  in  dispute  in  this 
case;  that  the  deed  for  the  148  acres  was  made  to  witness  and 
his  wife  jointly,  and  was  parti}'  a  gift  and  partly  a  purchase; 
that  one  hundred  acres  was  given  and  forty-eight  bought,  and 
witness  paid  $240;  that  Hinson  conveyed  this  148-acre  tract 
to  witness  and  his  wife  four  or  five  years  after  witness  married 
Hinson's  daughter;  that  witness  now  owns  $150  worth  of  per- 
sorml  property,  and  is  worth  about  the  same  now  that  he  was 
when  the  deed  for  the  land  in  dispute  was  executed  to  him. 
Hinson  was  considered  good,  or  solvent,  till  a  short  time  be- 
fore he  executed  the  deed  to  witness  for  the  land  in  dispute. 
Witness,  on  cross-examination,  testified  that  there  was  no 
understanding  between  him  and  Hinson  that  he  was  to  take 
the  deed  for  the  land  in  dispute  for  the  purpose  of  keeping  off 
Hinson's  creditors;  that,  in  his  opinion,  the  land  conveyed  to 
him  (the  land  in  dispute)  was  not  worth  more  than  two  hun- 
dred dollars,  it  being  in  litigation  or  in  dispute  at  the  time  it 
was  conveyed  to  him."  Plaintiff  then  proposed  to  introduce 
other  evidence,  tending  to  prove  the  deed  from  Hinson  to  de- 
fend'ant  to  be  a  fraud  on  creditors.  Objection  was  made  on  the 
ground  that  plaintiff,  having  made  defendant  his  own  witness, 
could  not  impeach  nor  contradict  him.  The  court  ruled  that 
though  plaintiff  could  not  impeach  such  witness,  he  might  in- 
troduce evidence  contradicting  him.  Defendant  excepted  to 
the  ruling  of  the  court.  Plaintiff  then  proceeded  to  prove  by 
several  witnesses  that  at  the  time  of  the  execution  of  such 
deed  the  grantor  therein  was  notoriously  insolvent,  and  in  his 
own  behalf  testified  that  the  land  embodied  in  the  deed 
amounted  to  one  hundred  and  twenty-five  acres,  worth  from 
five  to  six  dollars  per  acre,  and  his  testimony  was  corroborated 
by  that  of  other  witnesses.  "E.  H.  Hinson  also  testified  that 
at  the  time  said  deed  was  executed,  he  (the  witness)  had  a 
suit  pending  against  said  W.  B.  Hinson,  in  which  he  had  sued 
for  the  recovery  of  ten  thousand  dollars,  on  account  of  alleged 
slanderous  charges  made  against  him  by  said  W.  B.  Hinson, 
and  that  W.  B.  Hinson,  before  witness  sued  him,  was  solvent, 
and  worth  three  thousand  five  hundred  dollars  or  seven  thou- 
sand dollars.     It  was  also  in  evidence  that  at  the  time  of  the 
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execution  of  said  conveyance  to  Green,  one  James  MuUis  had 
commenced  suit  against  said  W.  B.  Hinson  for  the  recovery 
of  five  thousand  dollars  on  account  of  alleged  slanderous 
charges  made  against  said  Mullis  by  said  W.  B.  Hinson,  and 
that  said  suit  afterwards  abated  on  account  of  the  death  of 
plaintiflF,  Mullis."  "  Plaintiflf  offered  in  evidence,  further,  the 
following  deeds  from  W.  B.  Hinson  to  hi-s  sons-in-law,  D.  R. 
Pusser  and  J.  W.  Love:  Deed  to  D.  R.  Pusser,  dated  Decem- 
ber 23,  1880,  conveying  a  tract  of  land,  and  reciting  a  consid- 
eration of  $1,000  as  paid;  and  to  J.  W.  Love,  dated  February 
14,  1880,  conveying  a  tract  of  land,  and  reciting  a  consider- 
ation of  $275  as  paid;  a  deed  to  J.  W.  Love,  dated  December 
24,  1880,  conveying  a  tract  of  land,  and  reciting  a  considera- 
tion of  $325  as  paid;  and  another  deed  to  said  J.  W.  Love, 
dated  the  eleventh  day  of  March,  1881,  conveying  a  large  body 
of  land,  and  reciting  a  consideration  of  $6,500  as  paid."  Other 
facts  appear  from  the  opinion.  Judgment  for  plaintifif,  and 
defendant  appeals. 

D.  Covington  and  H.  B.  Adams,  for  the  appellant. 

J.  J.  Vann,  for  the  respondent. 

Avery,  J.  At  an  early  period  in  the  judicial  history  of  this 
state,  it  was  held  that  courts  of  law  might  hear  evidence  and 
allow  a  jury  to  pass  even  incidentally  upon  the  question 
whether  a  deed  was  void  for  fraufl  in  the  factum  or  under  13 
or  27  Elizabeth:  Code,  sees.  1545,  1546;  Logan  v.  Simmons,' 
1  Dev.  &  B.  16..  Hence,  in  the  trial  of  actions  of  ejectment, 
where  the  question  arose  whether  a  deed,  relied  upon  by  either 
of  the  parties  as  a  part  of  a  chain  of  title,  was  executed  to  hin- 
der, delay,  or  defraud  creditors,  evidence  was  heard  to  attack 
or  sustain  such  conveyances,  though  the  action  was  not  brought 
to  directly  impeach  its  character:  Lee  v.  Flannagan,  7  Ired. 
471;  Hardy  v.  Skinner,  9  Ired.  191;  Hardy  v.  Simpson,  13 
Ired.  132;  Black  v.  Caldwell,  4  Jones,  150;  Winchester  v.  Reid^ 
8  Jones,  377;  Wharton  on  Evidence,  sec.  931. 

Where  land  has  been  sold  at  execution  sale,  a  party  seeking 
to  set  aside  the  sheriff's  deed  because  of  a  fraudulent  com- 
bination to  prevent  a  fair  competition  among  bidders  was 
compelled  to  file  his  bill  formerly  in  a  court  of  equity,  and 
must  now  allege  such  facts  in  his  pleadings  as  are  relied  upon 
to  establish  the  fraud:  Young  v.  Greenlee,  82  N.  C.  346.  But 
in  actions  for  the  recovery  of  land,  as  in  the  old  action  ot 
ejectment,  any  deed  offered  as  a  link  in  a  chain  of  title  is 
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thereby  exposed  to  attack  for  incapacity  in  the  maker  or  be- 
cause it  was  void  under  the  statute  of  frauds,  though  it  may 
not  have  been  mentioned  in  the  pleadings:  Jones  v.  Cohen,  82 
N.  C.  75;  Fitzgerald  v.  Shelion,  95  N.  C.  519.  It  is  this  dis- 
tinction that  makes  the  authorities  cited  and  relied  on  by 
defendant's  counsel  inapplicable  in  the  case  before  us. 

The  defendant  asked  the  court  to  instruct  the  jury  that,  — 
"  4.  Even  if  said  deed  was  executed  by  W.  B.  Hinson  with  the 
actual  intent  to  defraud  his  creditors,  still  the  plaintiff  cannot 
recover  unless  the  plaintiff  satisfies  you  that  the  defendant, 
Green,  co-operated  in  said  fraudulent  intent,  or  had  notice 
thereof." 

The  court  gave  the  instruction,  adding  the  words,  "  unless 
it  was  a  voluntary  deed,  and  not  sufficient  property  was  re- 
tained to  pay  Hinson's  debts."  And  the  defendant  further 
prayed  for  the  charge  that,  —  "5.  Even  if  W.  B.  Hinson  was 
notoriously  insolvent,  and  the  defendant  knew  it  at  the  time 
said  deed  was  executed,  the  law  raises  no  presumption  that 
Green  knew  that  Hinson  intended  to  defraud  his  creditors,"  to 
Avhich  the  judge  added,  "It  is  a  circumstance,  however,  to  be 
weighed." 

It  was  eminently  proper  that  the  qualifying  words  should 
have  been  attached  by  the  court  in  both  instances.  There 
was  evidence  tending  to  show  that  Hinson  was  embarrassed 
with  debt,  and  that  he  did  not  retain  property  sufficient  and 
available  to  discharge  his  indebtedness.  A  number  of  witnesses 
testified  that  he  was  reputed  to  be  insolvent.  The  defendant, 
Green,  claims  under  a  deed  from  Hinson  and  wife,  executed 
March  20,  1881,  but  proven  and  recorded  in  April,  1885.  He 
offers  the  tax-lists,  showing  that  for  the  year  1881  W.  B.  Hin- 
son returned  $1,060,  and  for  the  year  1882,  $1,585,  consisting 
ventirely  of  personal  and  almost  exclusively  of  *'  unspecified 
Jproperty."  We  cannot  concede  the  correctness  of  counsel's 
position  that  the  evidence  tending  to  show  fraud  was  rebutted 
by  the  return  of  property  the  nature  of  which  was  not  pointed 
out,  and  most  of  which,  we  must  infer,  could  not  have  been 
reached  by  an  or dmaxy  fieri  facias.  There  was  evidence  that 
made  it  proper  that  the  judge  should  modify  the  fourth  in- 
struction as  he  did.  Hinson  had  not  only  disposed  of  all  of 
his  lands  to  different  members  of  his  family,  at  what  witness 
said  were  inadequate  prices,  and  afterwards  returned  for  taxa- 
tion property  that  did  not  appear  to  be  within  the  reach  of.the 
ordinary  process  of  law  to  subject  it  for  debt,  but  the  execu- 
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tion  of  the  deed  when  no  persons  but  members  of  the  family 
were  present,  as  insisted,  the  failure  to  register,  tlie  great  dis- 
crepancy between  the  recited  and  alleged  prices,  the  wide  dif- 
ference between  the  aggregate  amount  recited  as  consideration 
in  the  deeds  to  different  members  of  his  family  and  the 
amount  upon  which  Hinson  paid  taxes  soon  after,  and  other 
circumstances,  certainly  justified  the  argument  to  the  jury, 
and  would  have  supported  a  finding  by  them  that  the  deed  to 
Green  was  voluntary,  and  that  in  fact  no  money  was  paid  by 
him  to  Hinson  for  the  land. 

The  fact  that  the  defendant,  Green,  was  examined  by  the 
plaintiff  as  a  witness  does  not  preclude  the  latter  from  insist- 
ing before  the  jury  that  his  testimony  was  not  and  that  of 
witnesses  who  contradicted  him  was  true,  nor  prevent  the 
judge  from  submitting  any  view  of  the  law  predicated  upon 
that  hypothesis. 

The  Code,  section  579,  abolishes  the  action  to  obtain  dis- 
covery under  oath,  and  provides  that  no  "  examination  of  a 
party  shall  be  had  on  behalf  of  the  adverse  party  except  in 
the  manner  prescribed  in  this  chapter."  The  four  succeeding 
sections,  after  providing  how  a  party  may  be  compelled  to 
appear  and  answer  both  before  and  at  the  trial,  conclude  with 
the  provision  (section  583)  that  "the  examination  of  the 
party  thus  taken  may  be  rebutted  by  adverse  testimony." 
The  rules  prescribed  in  that  chapter  for  regulating  such  exam- 
inations, interpreted  according  to  their  plain  import,  and  con- 
strued in  connection  with  section  268  of  the  Code,  furnish  a 
substitute  equal  to  the  old  bill  of  discovery  as  a  means  of 
eliciting  material  facts  within  the  peculiar  knowledge  of  an 
adversary  party,  and  which,  moreover,  harmonize  with  the 
general  idea  of  the  code  system  by  obtaining  the  discovery 
and  the  remedy  sought  by  the  party  asking  it  in  the  same 
action:  Coatee  v.  Wilkes,  92  N.  C.  382.  The  allegations  of 
the  complaint,  and  every  material  allegation  of  new  matter 
constituting  a  counterclaim  in  an  answer,  directly  admitted  or 
not  denied,  have  the  effect  of  a  finding  by  a  jury:  Bonham  v. 
Craig,  80  N.  C.  224.  When  the  pleadings  are  complete,  other 
material  facts  may  be  elicited  from  an  adversary  by  examina- 
tion in  support  of  the  main  action,  or  the  cross-action  set  up 
in  the  counterclaim,  if  the  disclosures  by  way  of  admissions 
are  not  deemed  sufficiently  full.  A  party  who  puts  his  adver- 
sary on  the  stand  gives  him  an  opportunity  to  testify  on  his 
own  behalf  on  cross-examination,  and  waives   his   right  of 
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impeaching  him  by  attacking  his  credibility,  but  retains  the 
privilege  of  contradicting  him  by  testimony  of  other  witnesses 
inconsistent  with  his:  Coates  v.  Wilkes,  92  N.  C.  382;  Turner 
V.  Mcllhaney,  8  Cal.  575;  Teel  v.  Byrne,  24  N.  J.  L.  631;  Drake 
V.  Eakin,  10  Cal.  312;  Wharton  on  Evidence,  sees.  488,  489. 
We  think,  therefore,  that  neither  the  defendant's  second  as- 
signment of  error,  nor  his  exception  to  the  refusal  to  give  his 
instructions  numbered  8  and  9,    an  be  sustained. 

The  judge  unquestionably  stated  the  law  correctly  when 
he  told  the  jury  that  the  notorious  insolvency  of  Hinson,  if 
admitted,  as  set  forth  in  the  prayer  of  defendant,  would  be  a 
circumstance  tending  to  show  that  the  defendant  was  a  par- 
ticipant in  the  fraud;  and  we  concur  in  the  propriety  of  mod- 
ifying the  original  proposition  drawn  by  defendant,  as  it  was 
qualified  by  the  addition  made  by  the  court. 

The  declared  object  in  enacting  13  Elizabeth  "vas  to  avoid  and 
abolish  "feigned  gifts,  grants,  alienations,  etc.,  which  may  be 
contrived  and  devised  of  fraud,  to  the  purpose  and  intent  to 
delay,  hinder,  and  defraud  creditors  and  others  of  their  just 
and  lawful  actions  and  debts."  So  that  if  Hinson  had  con- 
veyed to  Green  in  order  to  evade  the  payment  of  any  judg- 
ment that  might  be  recovered  in  an  action  for  slander  then 
pending  against  him,  the  deed  must  be  treated  as  fraudulent 
in  so  far  as  it  affected  the  rights  of  creditors,  such  as  the 
plaintiff  in  the  execution  under  which  G.  W.  Helms  bought: 
2  BIk.  436;  2  Atk.  481. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
"even  though  the  purchase-money  agreed  to  be  paid  may 
have  been  less  than  the  actual  value  of  the  land,  this  can 
raise  no  presumption  against  the  defendant;  for  it  is  in  proof 
that  the  land  was  involved  in  litigation,  and  this  fact  may 
well  explain  the  inadequacy  of  price." 

In  lieu  of  this  the  judge  charged  them:  "That  if  the  jury 
believe  that  W.  B.  Hinson,  being  much  involved  in  debt,  con- 
veyed to  his  son-in-law  J.  L.  Green  the  land  in  dispute  at 
much  less  than  its  value,  and  the  said  son-in-law  was  himself 
insolvent  at  that  time,  and  secured  the  purchase-money  by 
executing  his  individual  note,  which  has  not  been  paid,  and 
without  any  further  security,  then  the  law  presumes  the  said 
deed  to  be  fraudulent,  and  it  is  incumbent  upon  the  defend- 
ant to  rebut  said  presumption;  for  the  law  looks  with  suspi- 
cion upon  such  transactions  between  near  relatives." 

The  rule  laid  down  by  Justice  Boyden  in  Reiger  v.  DaviSf 
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67  N,  C.  189,  was,  that  when  a  debtor  much  embarrassed 
conveys  property  of  much  value  to  a  near  relative,  and  the 
transaction  is  secret,  and  no  one  is  present  to  witness  the 
trade  but  these  near  relatives,  it  is  to  be  regarded  as  fraudu- 
lent; but  when  these  relatives  are  made  witnesses  in  the  cause, 
and  depose  to  the  fairness  and  bona  fides  of  the  transaction, 
and  that  in  fact  there  was  no  purpose  of  secrecy,  it  then  be- 
comes a  question  for  the  jury  to  determine  the  intent  which 
influenced  the  parties,  and  to  find  it  fraudulent  or  otherwise, 
as  the  evidence  may  satisfy  them. 

In  Brown  v.  Mitchell,  102  N.  C.  372,  it  is  said  that  in  Reiger 
V.  Davis,  67  N.  C.  189,  the  court  intended  only  to  lay  down  a 
rule  of  evidence,  applicable  in  all  cases,  whether  an  issue  of 
fraud  is  involved  or  not,  that  "  where  effective  proofs  are  in 
the  power  of  a  party  who  refuses  or  neglects  to  produce  them, 
that  naturally  raises  a  presumption  that  those  proofs,  if  pro- 
duced, would  make  against  him." 

The  language  used  by  Justice  Boyden  is  not  correctly  re- 
produced in  the  syllabus  that  seems  to  have  led  to  an  incor- 
rect inference  in  Tredwell  v.  Graham,  88  N.  C.  208.  But  in 
any  view  of  the  case,  it  is  only  after  the  relatives  who  were 
present  make  some  explanation  which,  if  believed,  inspires 
confidence  in  their  good  faith,  and  shows  that  they  had  no 
reason  or  purpose  to  conceal  any  of  the  circumstances  attend- 
ing the  transaction  or  the  motives  leading  to  it,  that  the  pre- 
sumption is  rebutted,  and  the  inadequacy  of  consideration  and 
the  failure  to  summon  others  to  witness  what  occurred  in  the 
family  dwindles  in  importance  from  the  basis  of  presumption 
to  mere  badges  of  fraud.  Green,  when  forced  as  an  unwilling 
witness  to  testify,  did  not  repel  the  presumption  of  a  fraudu- 
lent intent  by  showing  that  there  was  no  purpose  to  conceal 
the  fact  that  the  conveyance  had  been  made,  and  that  in  fact 
there  was  no  intention,  so  far  as  he  knew,  on  the  part  of  Hin- 
son,  to  defraud  creditors.  The  explanation  made  by  him  is 
couched  in  very  well  guarded  language.  He  testified,  on  cross- 
examination,  that  there  was  "  no  understanding  between  him 
and  Hinson  that  he  was  to  take  the  deed  to  the  land  in  dis- 
pute for  the  purpose  of  keeping  off  Hinson's  creditors,"  and  he 
did  not  say  that  the  price  was  equal  to  the  real  value  of  the 
land,  but  was  as  much  as  it  was  worth  with  the  cloud  of  liti- 
gation as  to  the  title  hanging  over  it.  He  assigned  no  reason 
for  postponing  the  registration  of  the  deed,  nor  did  he  state 
that  it  was  the  positive  purpose  of  his  father-in-law  to  exact 
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and  of  himself  to  pay  the  consideration  evidenced  by  the  note. 
He  does  not  state  why  it  was  that  the  recited  consideration 
was  three  hundred  dollars,  while  the  real  price  was  two  hun- 
dred dollars.  In  order  to  repel  the  presumption  of  fraud,  the 
explanation,  when  attempted,  should  have  been  so  full  that, 
if  believed,  it  would  have  relieved  the  transaction  of  all  sus- 
picion, and  established  the  good  faith  of  the  parties  to  it. 

The  fact  that  it  is  exclusively  within  the  power  of  persons 
80  nearly  related  as  the  defendant  and  his  father-in-law,  Hin- 
jSon,  to  explain  every  suspicious  circumstance,  if  they  did  act 
in  good  faith,  and  the  neglect  to  do  so  voluntarily,  or  the  fail- 
ure of  one  of  the  parties,  when  he  was  forced  to  go  upon  the 
stand,  to  throw  light  upon  it,  so  as  to  fully  establish,  if  their 
explanations  were  credited,  the  bona  fides  of  the  transaction, 
is  to  be  considered  as  due  to  inability  to  show  that  their  con- 
duct was  consistent  with  an  honest  purpose.  The  presump- 
tion arises  rather  from  the  peculiar  knowledge  on  the  part  of 
parties  to  a  deed  of  facts  that  would  either  confirm  or  remove 
suspicion  raised  by  circumstances  in  evidence  as  to  the  em- 
barrassment of  the  grantor  and  his  relationship  to  the  grantee 
and  the  failure  to  state  or  prove  what  they  know,  than  from 
any  positive  testimony  as  to  the  persons  actually  present  at 
the  transaction.  Badges  of  fraud  are  suspicious  circum- 
stances that  overhang  a  transaction  (such  as  those  we  have 
already  mentioned  in  this  case);  and  where  the  parties  to  it 
withhold  testimony  that  it  is  exclusively  within  their  power 
to  produce,  and  that  would  remove  all  uncertainty,  if  believed, 
as  to  its  character,  the  law  puts  the  interpretation  upon  such 
conduct  most  unfavorable  to  the  suppressing  party,  as  it  does 
in  all  cases  where  a  party  purposely  or  negligently  fails  to 
furnish  evidence  under  his  control,  and  not  accessible  to  his 
adversary:  Wharton  on  Evidence,  sees.  1266-1269.  This  is 
consistent  with  the  rules  as  to  the  quantum  and  quantity  of 
proof  requisite  upon  issues  of  fraud  heretofore  laid  down  by 
this  court:  Brown  v.  Mitchell,  102  N.  C.  372;  Harding  v.  Long, 
103  N.  C.  1;  14  Am.  St.  Rep.  775;  Berry  v.  Hall,  105  N.  C.  154. 

The  defendant  cannot  demand  that  this  court,  under  a 
general  exception  to  the  charge,  should  follow  him  in  a  search 
for  error  in  every  part  of  it.  We  can  go  no  further  than  to 
review  the  portion  of  the  charge  substituted  for  the  special 
instruction  asked:  McKinnon  v.  Morrison,  104  N.  C.  354. 

There  is  no  error. 

Affirmed. 
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Fraud  —  Pleading.  —  In  pleading  fraud,  the  facts  constituting  the  fraivd 
must  be  specifically  alleged:  People  v.  Healy,  128  111.  9;  15  Am.  St.  Rep.  90, 
and  note;  Bicklev.  Ij^ine,  9  Moat.  251;  Conaid  v.  Bank,  121  Ind.  324;  Davi» 
V.  Chnl/ant,  81  Cal.  627;  Bainea  v.  Alemivg,  lb  I'ex.  200;  P/orz/ieimer  v.  Set- 
lark,  71  Mich.  6;  StewaH  v.  Jack,  78  Iowa,  155;  Mart-iner  v.  Dennison,  78  Cal. 
202;  Clearman  v.  Cotton,  66  Miss.  467;  Reed  v.  Bolt,  100  Mo.  62.  Where 
fraud  is  not  alleged,  it  cannot  be  proved;  but  when  alleged,  it  need  not  of 
necessity  be  proved:  Holcomb  v.  Noble,  69  Mich.  396. 

Dekds.  —  As  to  what  fraud  will  avoid  a  deed  at  law,  see  note  to  McArthur 
V.  Johnson,  93  Am.  Dec.  593;  note  to  Oant  v.  Uunsucker,  55  Am.  Dec.  411-414. 

Witnesses  —  Impeachment.  —  For  the  rule  as  to  the  impeachment  of  a 
witness  who  is  a  party  to  the  action,  see  note  to  Allen  v.  State,  73  Am.  Dec, 
776. 

Feaudulent  Conveyances  —  Insolvency  of  Grantor. — The  mere  fact 
that  a  grantor  is  insolvent  does  not  render  a  conveyance  by  him  fraudulent 
and  void:  Joiner  v.  Van  Aktyne,  22  Neb.  172;  C/iipman  v.  Stern,  89  Ala.  207; 
DolUna  v.  Pollock,  89  Ala.  352;  Hadock  v.  Hill,  75  Tex.  193;  Knowka  v. 
Street,  87  Ala.  357.  An  absolute  conveyance  of  a  debtor  in  failing  circum- 
stances intended  to  secure  an  existing  legal  indebtedness  is  not  void  against 
other  creditors:  National  Bank  of  Peoria  v.  Jaffray,  41  Kan.  694.  A  sale  by 
an  embarrassed  debtor  for  the  purpose  of  paying  his  debts  is  not  void  as 
against  those  of  his  debtors  who  do  not  participate  in  the  proceeds:  Sweeney 
V.  Conley,  71  Tex.  543.  A  creditor  may  take  a  mortgage  from  his  debtor  to 
secure  his  debt,  even  though  the  debtor  is  in  failing  circumstances;  yet  the 
mortgage  will  become  fraudulent  as  to  other  creditors,  if  the  mortgagee 
advances  money  to  the  debtor  and  attempts  to  secure  its  repayment  in  the 
same  transaction:  Oallaij/ier  v.  Gold/rank,  75  Tex.  562.  A  debtor  in  fail- 
ing circumstances  having  conveyed  his  property  to  a  creditor  to  satisfy  his 
indebtedness,  the  burden  of  proof  is  upon  the  grantee  to  establish  a  bona 
fide,  transaction;  and  when  a  near  relationship  exists  between  the  parties, 
stronger  proof  is  required  than  between  strangers:  Lehman  v.  Oreenhut,  88 
Ala.  478.  In  conveyances  by  insolvent  debtors,  no  benefit  or  secret  reserva- 
tion must  exist  in  their  favor,  further  than  such  as  allowed  by  law:  McDoW' 
ell  V.  Steele,  87  Ala.  493. 

Fraudulent  Conveyance  to  Defeat  Judgment.  —  A  conveyance  of  one 
to  defeat  a  judgment  for  alimony  that  may  be  rendered  against  him  ia 
fraudulent  and  void:  Picket  v.  Garrison,  76  Iowa,  347;  14  Am.  St.  Rep.  220, 
and  note. 

Badges  of  Fraud.  —  As  to  what  are  badges  of  fraud,  see  note  to  Brown 
V.  Milc/iell,  11  Am.  St.  Rep.  759;  Wise  v.  Wildtf,  77  Iowa,  586;  Plummer  v. 
Rummel,  26  Neb.  142;  Webb  v.  Ingliam^  29  W.  Va.  389;  Benne  v.  Schnecko, 
100  Mo.  251. 
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HoRNB  V,  Smith. 

[105  North  Carolina,  822.] 
Fixtures. —  Saw-mill  and  Engine  and  Boiler  connected  with  and  need 

to  operate  it,  all  of  which  are  attached  to  the  land  in  the  usual  way,  paaa 

by  deed  thereof,  unless  expressly  reserved. 
Fixtures  —  Intent  of  Vendor  to  Vary  Deed. — As  between  vendor  and 

vendee,  articles  of  personalty  affixed  to  the  freehold  pass  by  deed  to  the 

latter,  and  the  intent  of  a  vendor  in  placing  a  saw-mill,   engine,  and 

boiler  upon  laud  which  he  subsequently  conveys  is  not  competent  to  vary 

the  terms  of  the  deed. 
PRACricE  ON  Appeal.  —  The  appellee  may  serve  a  counter-case  in  lieu  of 

filing  specific  exceptions  to  appellant's  statement  of  the  case  on  appeal. 

Action  to  try  title  to  a  saw-raill,  engine,  and  boiler.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 

J.  B.  Batchelor  and  S.  0.  Ryan,  for  tbe  appellant. 

C.  M.  Busbee  and  W.  W.  Fuller,  for  the  respondents. 

Clark,  J.  The  plaintiff  bought  the  engine,  boiler,  and 
saw-mill  under  an  execution  against  C.  J.  Green.  C.  J.  Green 
had  executed,  prior  to  said  judgment  and  execution,  a  deed, 
in  trust,  to  the  tract  of  land  upon  which  the  said  engine, 
boiler,  and  saw-mill  were  located.  At  the  trustee's  sale,  which 
was  also  prior  to  said  execution,  the  defendants  purchased 
the  said  tract  of  land.  Neither  in  the  deed  from  C.  J.  Green 
to  the  trustee,  nor  from  the  trustee  to  the  defendants,  was 
there  any  reservation  of,  nor  any  words  indicating  any  inten- 
tion to  reserve,  the  engine,  boiler,  and  saw-mill  from  passing 
by  the  conveyance  of  the  freehold. 

The  court  instructed  the  jury:  "If  there  was  a  two-story- 
building  put  on  the  ground  in  the  usual  way  in  an  excavatioa 
made  therefor,  and  there  was  a  grist-mill  put  therein,  and  an 
engine  and  boiler  in  a  shed  attached  to  the  main  building, 
connected  with  and  used  to  operate  a  saw-mill  attached  to  the 
land  in  the  usual  way,  and  the  engine  was  supplied  with 
water  from  a  pond  made  for  the  purpose,  then  the  saw-mill 
and  engine  and  boilers  were  fixtures  to  the  land,  and  the  deed 
of  Calvin  J.  Green  conveyed  them,  and  they  passed  by  the 
sale  of  the  trustee  and  his  deed  to  the  defendants."  To  this 
the  plaintiff  excepted. 

There  had  been  much  argument  about  the  question  of 
whether  the  property  was  a  fixture  passing  with  the  land  by 
deed,  and  many  authorities  read,  and  in  order  to  explain  tho 
matter   more   fully  to  the  jury,  the  court  went  on  to  say; 
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"There  are  instances  in  which  fixtures  attached  to  the  land" 
may  still  remain  as  personal  property.  For  the  encourage- 
ment of  trade  and  manufacturing,  and  for  the  convenience  of 
business,  the  law  allows  tenants,  and  all  persons  occupying 
the  land  of  another  by  his  consent,  to  erect  any  building  and 
to  attach  any  machinery  as  they  may  think  proper,  and  gives 
them  the  right  to  remove  such  buildings  or  machines.  But 
liere  this  relation  does  not  exist.  We  have  here  a  man  own- 
ing the  land  and  owning  the  mill,  and  the  fixtures  pass  with 
the  land."     The  plaintifi"  excepted. 

On  the  argument,  much  stress  was  laid  on  Green's  supposed 
intention  to  regard  the  mill  and  engine  as  personal  property, 
and  the  court  instructed  the  jury  further:  — 

"The  question  of  Green's  intent  is  to  be  governed  by  the 
deed,  and  he,  and  those  claiming  under  him,  are  not  allowed 
to  show  any  other  intent.  There  is  no  exception  in  the  deed." 
To  this  plaintifi"  excepted. 

There  were  numerous  exceptions  taken  on  the  trial,  but 
they  are  all  substantially  embraced  in  the  exceptions  to  the 
above  instructions. 

"  It  is  a  well-settled  principle  of  common  law  that  every- 
thing which  is  annexed  to  the  freehold  becomes  part  of  the 
realty.  Although  when  the  ownership  of  the  land  and  of 
the  chattel  is  vested  in  the  same  person,  or  when  the  owners 
of  both  concur  in  a  common  purpose,  the  presumption  that  a 
chattel  is  made  part  of  the  land  by  being  aSixed  to  it  may  be 
rebutted,  yet  the  evidence  must,  as  it  would  seem,  be  in  writ- 
ing, under  the  statute  of  frauds,  or  else  consist  of  facts  and 
circumstances  of  a  nature  to  render  a  writing  unnecessary, 
by  giving  birth  to  an  equity  or  an  equitable  estoppel":  Elwea 
V.  Mawes,  2  Smith's  Lead.  Gas.  267,  note,  and  numerous  cases 
there  cited. 

The  witness  for  plaintiflF  had  testified  that  the  shelter  over 
engine  and  boiler  was  "  planked  up  on  each  side  and  length, 
and  planked  up  and  down,  open  for  belt  to  pass  to  work  in 
the  house;  house  covered  with  boards  two  feet  long,  nailed 
on,"  and  that  saw-mill  was  put  down  in  usual  manner.  It 
was  impossible  for  purchaser  of  such  property  to  remove  it 
without  disturbing  the  freehold  by  tearing  up  the  soil,  or  re- 
moving, in  part  at  least,  the  building  erected  over  the  engine 
and  boiler,  and  becoming  a  trespasser.  The  authorities  are 
uniform  that  property,  such  as  above,  afiixed  and  used  as  de- 
Bcribed   by  plaintiff's  witnesses,  as  well  as  by  defendants'. 


Feb.  1890.]  Hornb  v.  Smith.  905 

were  fixtures:  Latham  v.  Blakely,  70  N.  C.  368;  Bond  v.  Coke, 
71  N.  C.  97;  Treadway  v.  Sharon,  7  Nev.  37;  Pea  v.  Pea,  35 
Ind.  387;  Van  Ness  v.  Pacard,  2  Pet.  137;  Bryan  v.  Lawrence, 
5  Jones,  337;  certainly  as  between  vendor  and  vendee:  Mc- 
Oreary  v.  Osborne,  9  Cal.  119;  Tyler  on  Fixtures,  519. 

There  are  cases,  arising  generally  between  landlord  and 
tenant,  when  the  intent  with  which  the  articles  were  affixed 
to  the  freehold  is  a  material  inquiry.  But  those  cases  have 
no  application  here.  As  between  landlord  and  tenant,  if  it 
appear  that  articles  of  personal  property  affixed  to  the  free- 
hold were  so  placed  for  the  better  temporary  use  of  the  realty, 
they  may  be  treated  as  "  trade  fixtures."  The  intent  with 
which  they  were  so  placed  then  becomes  material:  Western 
N.  C.  R.  R.  Co.  V.  Deal,  90  N.  C.  110.  But  as  between  vendor 
and  vendee,  the  common  law  that  articles  of  personalty  affixed 
to  the  freehold  are  a  part  of  the  realty,  and  pass  by  a  con- 
veyance of  the  latter,  is  enforced  in  full  vigor. 

In  Bond  v.  Coke,  71  N.  C.  97,  Bynum,  J.,  says:  "The  deed, 
in  our  case,  containing  no  exception  of  the  gui  and  press,  the 
legal  effect  of  it  is  to  pass  them  to  the  defendant,  and  no  parol 
evidence  to  the  contrary  is  admissible.  The  exception  of 
them  at  the  sale  (as  there  alleged)  being  an  agreement  touch- 
ing the  sale  of  interest  in  lands,  the  statute  of  frauds  requires 
it  to  be  in  writing.  And  even  if  the  agreement  reserving  the 
gin  and  press  had  been  in  writing,  it  could  only  be  set  up  by 
a  bill  in  equity  to  reform  the  deea,  on  the  ground  of  accident 
or  mistake  in  the  draughtsman."  And  in  same  case:  "Per- 
sonal chattels  which  have  become  fixtures  are  incorporated 
in  and  are  a  part  of  the  land,  as  much  so  as  a  house  or  tree, 
until  an  actual  severance;  and  therefore  a  deed  conveying  the 
land,  without  excepting  therein  the  fixtures,  has  the  legal 
effect  of  passing  the  gin  or  press,  which  are  part  and  parcel 
of  the  land." 

In  Moore  v.  Vallentine,  77  N.  C.  188,  Pearson,  C.  J.,  says: 
"A  steam-engine  annexed  to  the  soil,  and  used  as  a  part  of 
the  freehold,  becomes  a  part  of  the  land,  and  cannot  be  sev- 
ered (even  by  a  tenant)  except  in  special  cases." 

In  Bryan  v.  Lawrence,  5  Jones,  337,  it  is  held  that  rough 
plank  put  in  a  gin-house  to  spread  cotton-seed  upon,  though 
not  nailed  down,  passed  as  a  fixture  with  the  land.  But  it 
is  needless  to  multiply  cases,  or  go  into  the  nice  learning  as 
to  what,  in  dubious  cases,  are  or  are  not  fixtures.  Sufficient 
to  say  that  the  articles  here,  placed  and  used  as  they  were, 
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are  clearly  fixtures.  The  ruies  which,  notwithstanding  that 
fact,  would  entitle  a  tenant  to  remove  them  as  trade  fixtures 
by  showing  the  intent  or  purpose  with  which  they  are  affixed, 
are  not  competent,  as  between  vendor  and  vendee,  to  vary  a 
deed  conveying  the  land  without  reserving  them.  We  think, 
therefore,  that  the  instructions  complained  of  are  correct. 
The  plaintififs,  who  bought  under  execution  against  Green, 
can  have  no  higher  or  better  right  than  he  had,  and  he  could 
not  be  allowed,  as  against  defendatits,  to  show  that  property 
so  affixed  and  used  with  the  freehold  was  not  intended  by 
him  to  be  fixtures,  nor  that  he  did  not  intend  to  include  them 
in  the  deed,  without  the  allegation  of  fraud  or  mistake." 

After  the  jury  had  retired  for  their  deliberations,  and  had 
been  out  for  a  long  time,  the  jury  sent  the  officer  in  charge  tp 
the  presiding  judge  to  ask  him  to  come  to  the  court-room, 
and  at  their  bequest  he  went.  It  was  late  at  night.  The  jury 
asked  for  further  instructions;  said  they  could  not  agree. 
The  presiding  judge  inquired  if  the  parties  were  in  court. 
They  were  not  then.  Then  the  presiding  judge  inquired  for 
the  counsel,  and  was  informed  by  the  officers  of  the  court  that 
they  did  not  know  where  one  of  them  was  to  be  found,  and 
that  the  other  lived  in  the  city,  some  distance  from  the  court- 
house. 

The  weather  was  inclement,  and  the  presiding  judge  desired 
to  relieve  the  jury,  and  he  did,  in  the  absence  of  plaintiff  and 
his  attorneys,  give  further  instructions,  reiterating  orally  the 
substance  of  the  instructions  already  given,  about  as  follows: 
"If  the  jury  shall  find  that  the  engine  and  boiler  and  saw- 
mill were  located,  in  the  manner  described  by  the  witnesses, 
on  the  land  of  C.  J.  Green  at  the  time  of  the  execution  of  the 
deed  in  trust  to  J.  A.  Long,  the  title  passed  from  Green  to 
Long,  and  by  Long's  deed  to  the  defendants,  and  in  that  case 
they  should  find  for  the  defendants." 

And  plaintiff"  excepts  to  the  charge  thus  given,  and  also 
excepts  that  it  was  given  in  the  absence  of  plaintiff  and  his 
counsel. 

This  charge  is  but  a  statement  in  a  succinct  form  of  what 
had  been  given  before. 

As  we  have  said,  property  so  affixed  and  used  as  here 
clearly  falls  within  the  rules  which  constitute  a  fixture.  Not 
coming  within  the  exception  above  stated,  which  might  take 
it  out  of  the  rule,  this  instruction  was  entirely  correct,  and 
might  have  been  given  earlier.    The  exception  as  to  giving 
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the  instruction  asked  by  the  jury,  in  {he  absence  of  plaintiff 
and  his  counsel,  was  properly  abandoned  in  this  court.  The 
instruction  being  set  out,  the  court  can  see  that  the  defendant 
was  not  prejudiced.  The  propriety  of  taking  such  a  course 
must  always  be  left  largely  to  the  discretion  of  the  presiding 
judge:  State  \.  Jones,  dl  N.  C.  654.  In  this  case  the  discre- 
tion was  in  no  wise  abused.  The  appellee  did  not  file  specific 
exceptions  to  appellant's  stateraent  of  case  on  appeal,  but  in 
lieu  thereof  served  a  counter-case.  This  has  been  held  a 
compliance  with  the  statute:  State  v.  Gooch,  94  N.  C.  982.  It 
is  very  usual  practice,  and  is  often  the  most  practicable  mode 
of  presenting  the  appellee's  objections. 
Judgment  affirmed. 

Fixtures,  between  Vendob  and  Vendee.  —  As  between  the  vendor  and 
vendee  of  a  mill,  a  steam-boiler  and  the  looms  used  in  the  mill  as  necessary 
parts  of  the  machinery  thereof  are  fixtures:  Cavis  v.  Beckford,  62  N.  H.  229; 
1.3  Am.  St  Rep.  554;  note  to  Gray  v.  Holdship,  17  Am.  Dec.  686-696;  note 
to  OttumvM  H'oolen  Mill  Co.  v.  Ilawley,  24  Am.  Rep.  726-732.  In  Long  v. 
Cockern,  128  111.  .SO,  a  portable  engine  and  saw-mill  were  decided  not  to  l>e 
fixtures,  although  the  mill  was  set  up  on  sills  attached  to  stakes  driven  into 
the  ground,  making  it  stationary,  and  the  engine  was  sunk  into  the  ground 
and  a  shed  built  over  it. 


Ellison  and  Harvey  v.  Sexton. 

[105  NoBTH  Carolina,  356.] 

Partnership — Notice  of  Dissolution. — A  partner  retiring  from  the 
partnership,  in  order  to  relieve  himself  from  further  liabilities  incurred 
by  the  firm,  must  bring  actual  notice  of  his  retirement,  aud  of  the  dis- 
solution of  the  partnership,  home  to  such  persons  as  have  been  accus> 
tomed  to  deal  with  it.  As  to  persona  who  had  knowledge  of  the  firm 
before  its  dissolution,  but  had  not  had  dealings  with  it,  general  publio 
notice  given  in  any  reasonable  way  will  be  sufficient 

Partnership  —  Notice  of  Dissolution. — Evidence  to  Prove  Suffi- 
cient Notice  of  tBe  retirement  of  a  partner  from  the  partnership  must 
be  such  as  will  reasonably  warrant  the  jury  in  finding  that  the  party  to 
be  charged  had  actual  notice,  or  might,  by  reasonable  diligence,  have 
learned  of  the  dissolution  of  partnership  and  retirement  of  the  partner 
sought  to  be  charged,  from  the  means  and  opportunity  supplied  for  the 
purpose  of  giving  notice  of  the  same;  and  this  is  generally  a  mixed  ques- 
tion of  law  and  fact,  to  be  submitted  to  the  jury  under  proper  instruc- 
tions. 

Partnership  —  Notice  of  Dissolution  —  Insufficient  Publication. — A 
single  publication  of  a  notice  of  dissolution  of  partnership  and  the  retire- 
ment of  a  partner,  in  a  local  newapaper,  the  circulation  of  which  is  mainly 
confined  to  the  city  in  which  the  firm  does  business,  is  not  notice  to 
the  general  public  of  the  dissolution  of  the  partnership. 
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Action  to  recover  the  value  of  goods  sold  and  delivered  to 
the  firm  of  A.  N.  Sexton  &  Co.  during  the  months  of  August, 
September,  and  October,  1884,  before  which  time  the  plain- 
tiffs, who  were  merchants  in  Richmond,  Virginia,  had  had  no 
dealings  with  the  defendant  firm. 

W.  J.  Peele,  for  the  plaintiffs. 
E.  R.  Stamps,  for  the  defendants. 

Merrimon,  C.  J.  On  the  trial,  it  vvas  "admitted  that  the 
defendants,  A.  N.  Sexton  and  J.  A.  Sexton,  were  partners,  do- 
ing a  general  grocery  business  in  Raleigh,"  under  the  name 
and  style  of  A.  N.  Sexton  &  Co.;  that  they  did  business  dur- 
ing the  year  1883  and  part  of  the  year  1884;  the  partnership 
was  dissolved  about  May  of  the  latter  year.  The  business  was 
continued  by  the  defendant  A.  N.  Sexton,  under  the  firm  name, 
until  his  failure,  a  year  or  two  afterwards.  The  evidence 
tended  to  prove  that  the  firm  was  well  known  in  the  city  of 
Raleigh,  and  elsewhere;  that  it  had  been  reported  through 
Bradstreet's  Mercantile  Agency;  that  business  people, 
many  of  them,  saw  such  report  and  consulted  such  agency; 
that  it  reported  J.  A.  Sexton  as  the  solvent  member  of  the 
firm,  etc.  The  evidence  further  went  to  show  that  the  firm 
gave  notice  to  persons  and  firms  with  whom  it  had  dealt  of 
its  dissolution.  The  plaintiffs  had  not  dealt  with  it  before 
that  time.  Afterward,  in  the  months  of  August,  October,  and 
December  of  the  year  1884,  the  plaintiffs,  merchants  of  Rich- 
mond, Virginia,  sold  to  "  A.  N.  Sexton  &  Co."  whisky  of  the 
value  of  $489.34,  and  this  action  is  brought  to  recover  the 
Bum  due  for  the  same,  and  particularly  to  charge  the  defendant 
j".  A.  Sexton  therewith,  as  a  member  of  the  firm  named,  upon 
the  ground  that  he  allowed  his  co-defendant  to  use  the  firm 
name  after  the  formal  dissolution  of  the  partnership,  and  that 
no  notice  of  such  dissolution  was  given  to  the  business  public. 
There  was  evidence  on  the  trial  tending  to  prove  that  the 
plaintiffs,  through  their  business  agent,  had  express  notice  of 
such  dissolution  of  the  partnership,  and  that  the  defendant 
J.  A.  Sexton  had  gone  out  of  the  business,  and  was  not  of  the 
firm,  or  in  any  way  connected  with  the  business  as  continued. 
There  was  also  evidence  to  the  contrary.  There  was  no  evi- 
dence on  the  trial  of  general  notice  of  the  dissolution  of  the 
partnership,  except  the  following:  "I  am  proprietor  of  the 
Evening  Visitor;  it  has  a  large  local  circulation;  not  large  out 
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of  the  state;  I  published  the  notice  of  dissolution  at  the  re- 
quest of  one  of  the  Sextons;  I  think  it  was  the  doctor;  he 
told  me  to  publish  one  time;  I  told  him  it  should  be  pub- 
lished thirty  days;  there  was  only  one  insertion  of  the  notice; 
he  did  not  direct  publication  any  more  than  one  time." 

On  the  subject  of  notice,  the  court  instructed  the  jury  a8 
follows:  "If  one  party  sells  out  his  interest  in  the  copartner- 
ship, and  withdraws  therefrom,  this  is  a  dissolution,  and  the 
actual  copartnership  is  at  an  end.  But  as  to  all  other  per- 
sons, a  constructive  partnership  continues  until  proper  notice 
of  such  dissolution  is  given.  General  notice  is  sufficient  as 
to  the  public  in  general;  but  as  to  such  as  have  had  dealings,, 
actual  notice  must  be  given.  The  plaintiffs  never  had  any 
dealings  with  the  defendants  prior  to  the  alleged  dissolution^ 
And  so  the  law  did  not  require  any  of  the  defendants  to  give 
to  the  plaintiffs  any  actual  notice.  Notice  of  dissolution  may 
be  made,  so  far  as  the  general  public  is  concerned,  by  publi- 
cation in  a  newspaper  published  in  the  town  where  the  firm 
does  business,  for  a  sufficient  time  to  give  notice  to  those  with 
whom  the  partners  dealt.  Of  course  such  notice  must  be 
given  in  a  public  manner,  in  a  newspaper  of  general  circula- 
tion. The  law  would  not  allow  a  mere  pretense  to  the  mode 
of  publication.  It  must  be  a  fair,  open  notice,  so  that  it  may 
be  read  of  all  concerned.  The  law  requires  good  faith  in  ail 
dealings,  and  will  not  allow  any  person,  by  any  false  light,  to 
mislead  another  in  matters  of  contract,  and  escape  responsi- 
bility. If  a  man  knows  that  he  is  held  out  as  a  partner,  and 
if  he  allows  his  name  to  be  used  on  a  public  sign  over  a  place 
of  business,  and  persons  induced  by  such  appearance  extend 
credit,  he  who  allows  himself  to  be  thus  held  out  to  the  public 
would  be  estopped  to  deny  that  he  was  a  partner,  and  would 
be  held  to  be  a  partner  by  construction  of  law." 

The  plaintiffs  requested  the  court  to  instruct  the  jury  that 
the  notice  given  in  the  newspaper  mentioned  was  not  notice; 
certainly,  not  sufficient  notice.  The  court  did  not  do  so,  oth- 
erwise than  as  above  stated.  The  plaintiffs  excepted,  and  ap- 
pealed. 

Evidence  was  produced  on  the  trial  to  prove  that  the  plain- 
tiffs had  knowledge  of  the  business  partnership  of  A.  N.  Sexion 
&  Co.,  and  that  the  defendant  J.  A.  Sexton  was  the  solvent 
member  thereof  before  its  dissolution,  in  May,  2884.  In  the 
absence  of  knowledge  or  notice  of  such  dissolution,  and  the 
retirement  of  J.  A.  Sexton  from  the  firm  and  its  business,  and 
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as  the  other  partner  continued  the  business  under  the  firm 
name,  the  phiintiffs  might  reasonably,  and  they  had  the  right 
to,  infer  that  the  firm  continued  to  exist,  and  that  the  retiring 
member  of  it  was  still  a  member  thereof,  and  responsible  for 
such  debts  and  liabilities  as  the  member  continuing  the  busi- 
ness might  contract  or  incur  in  the  course  of  the  business  in 
the  name  of  the  firm,  and  they  might  safely  act  upon  such 
inference.  Such  continued  responsibility  of  the  firm,  includ- 
ing that  of  the  retiring  partner,  rests  upon  the  ground  of  the 
negligence  of  the  partners,  in  that  they  left  the  business  com- 
munity in  ignorance  of  the  dissolution  of  the  partnership,  and 
thus  left  strangers  to  conclude  that  it  continued,  and  to  have 
faith  and  confidence  in  the  partnership  named.  It  rests  upon 
the  just  principle  that  if  one  of  two  persons  must  suffer  by 
reason  of  a  credit  given,  he  whose  act  or  negligence  misled  the 
confidence  of  the  other,  and  who  has  been  the  cause  of  such 
credit  by  his  misrepresentation,  his  negligence  or  fraud,  ought 
to  suffer,  and  not  the  other.  It  contravenes  reason  and  com- 
mon justice  that  a  person  in  no  default  shall  sufi'er  loss  by 
reason  of  the  laches  and  misconduct  of  another,  when  one  or 
the  other  must  suffer  loss:  Gould  on  Partnership,  248;  Collyer 
on  Partnership,  sec.  530;  Story  on  Partnership,  sec.  160. 

A  partner  retiring  from  the  partnership,  in  order  to  relieve 
himself  from  further  liabilities  incurred  of  the  firm,  must  bring 
actual  notice  of  such  retirement,  and  of  the  dissolution  of  the 
partnership,  home  to  such  persons  as  have  been  accustomed 
to  deal  with  it.  It  is  not  essential  that  such  notice  shall  be 
given  in  any  particular  form;  it  may  be  express,  or  it  may 
be  implied  from  circumstances.  It  must  appear,  however, 
with  reasonable  certainty,  that  such  persons  in  some  way  re- 
ceived actual  notice.  This  is  so,  because  established  business 
relations  might  lead  such  parties  more  readily  to  give  the  firm 
credit.  Moreover,  they  are  known  to  the  firm,  and  may  be 
readily,  in  some  proper  way,  notified:  Scheiffelin  v.  Stevens,  1 
Winst.  106. 

As  to  persons  who  had  knowledge  of  the  firm  before  its 
dissolution,  but  had  not  had  dealings  with  it,  general  public 
notice,  given  in  any  reasonable  way,  will  be  sufficient.  Evi- 
dence of  facts  and  circumstances  that  in  their  nature,  con- 
nection, and  bearings  put  the  public  or  particular  parties 
claiming  or  cotnpiaining  on  notice  may  be  submitted  to  the 
jury,  with  proper  instrucLions  from  the  court,  to  prove  the  re- 
quired notice. 
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Such  notice  given  in  a  regular  newspaper  of  general  circu- 
lation, published  in  the  city,  town,  or  county  where  the  part- 
nership business  is  carried  on,  is  the  usual  method  of  giving 
information,  and  may,  in  ordinary  cases,  be  sufficient,  when 
continued  for  a  reasonable  length  of  time,  —  this  depending 
somewhat  upon  the  nature,  extent,  and  place  of  the  business. 
It  is  said  that  the  sufficiency  of  notice  thus  given  might  be 
questioned  in  many  cases,  unless  it  shall  be  shown  that  the 
person  entitled  to  notice  was  in  the  habit  of  reading  the  paper. 
General  public  notice  thus  given  would  not  be  actual  and  ex- 
press notice,  but  it  would  be  presumptive  in  its  nature,  and 
from  it  the  jury  might,  under  proper  instructions  from  the 
court,  conclude  such  persons  as  had  not  had  previous  dealings 
with  the  firm:  Collyer  on  Partnership,  sec.  532;  Story  on 
Partnership,  sec.  161;  Lovejoy  v.  Spafford,  93  U  S  430. 

It  is  often  difficult  to  determine  what  amounts  to  due  and 
sufficient  notice  of  the  retirement  of  a  partner;  but  the  evi- 
dence to  prove  it  should  be  such  as  would  reasonably  warrant 
the  jury  in  finding  the  fact  of  notice;  that  the  party  to  bo 
charged  with  it  actually  had  it,  or  might,  by  reasonable  dili- 
gence, have  learned  of  the  dissolution  of  partnership  and  the 
retirement  of  the  partner  sought  to  be  charged,  from  the  means 
and  opportunity  supplied  or  afforded  for  the  purpose  of  giving 
notice  of  the  same.  Generally,  the  reasonableness  of  the  no- 
tice will  be  a  mixed  question  of  law  and  fact  to  be  submitted  to 
the  jury,  under  proper  instructions  of  the  court,  as  to  whether, 
under  all  the  attending  circumstances  of  the  particular  case, 
it  was  sufficient  to  warrant  the  inference  of  actual  or  construct- 
ive knowledge  of  the  dissolution.  As  said  above,  ordinarily, 
notice  fairly  given  in  a  newspaper  generally  circulated  abroad, 
and  particularly  among  the  business  people  of  the  town  or  city 
where  the  partnership  carried  on  its  business,  would  be  suffi- 
cient as  to  all  persons  who  had  not  had  previous  dealings  with 
the  partnership.  It  is  better  and  safer  to  give  notice  in  that 
way,  although  it  might  be  given  in  other  ways.  This  would 
afford  business  men  reasonable  opportunity  to  learn  of  the  dis- 
solution, and  in  the  course  of  business,  the  matter  would  be 
generally  known  and  more  or  less  spoken  of  to  business  men 
from  every  direction.  But  such  publication  must  be  fair  and 
reasonable  as  to  its  terms  and  the  number  of  times  it  shall  be 
made. 

If  the  facts  are  found  or  ascertained,  the  reasonableness  and 
sufficiency  of  the  notice  may  be  a  question  of  law  for  the  court. 
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The  court  must  determine  that  there  is,  or  is  not,  evidence 
sufficient  to  go  to  ihe  jury  to  prove  notice. 

In  the  present  case  there  was  evidence  of  actual  notice  to 
plaintiffs  of  the  retirement  of  the  defendant  J.  A.  Sexton  from 
the  partnership  in  question,  but  there  was  evidence  to  the  con- 
trary. Whether  there  was  reasonable  and  sufKcient  general 
public  notice  of  it  becomes  a  material  question.  We  cannot 
hesitate  to  decide  that  there  was  not  sufficient  evidence  of  it 
to  go  to  the  jury.  Such  notice  was  published  in  a  daily  paper 
one  time,  the  circulation  of  which  was  confined  mainly  to  the 
city  of  Pwaleigh.  It  does  not  appear  that  any  one  actually  saw 
or  read  it,  whether  it  appeared  in  an  obscure  place  in  tlie  paper, 
or  what  space  it  occupied.  Nothing  appeared  going  to  show 
that  the  plaintiffs  saw  the  paper,  or  that  they  ever  heard  of 
the  notice  in  any  way.  It  was  shadowy,  entirely  too  slender, 
of  itself,  to  serve  any  practical  or  just  purpose,  especially  as 
the  business  was  continued  in  the  firm  name.  The  court  should, 
in  the  proper  connection,  have  told  the  jury  that  there  was  no 
evidence  before  them  of  general  notice;  and  as  he  failed  to  do 
so,  there  is  error.  The  plaintiffs  are  entitled  to  a  new  trial, 
and  we  bo  adjudge.  

Partnership — Dissolution,  Notice  of.  — Aa  to  what  notice  of  a  dissoln- 
ticu  of  a  partnership  is  sufiQcient,  and  its  efiPect,  both  as  to  castomers  of  the 
partnership  and  also  with  respect  to  those  who  are  not  customers,  see  uota 
to  PreiUist  T.  Sinclair,  26  Am.  Dec.  290-293. 


Bain  v.  Kiohmond  and  Danville  Kailroad  Co* 

[105  NoRTU  Carolina,  363.J 
Taxation. — Rolling    Stock    of    Foreign    Railroad   Company   passing 
across  the  state  for  the  purpose  of  interstate  commerce  is  not  subject  to 
taxation  in  that  state. 

Theodore  F.  Davidson,  attorney-general,  and  R.  H.  Battle,  for 
the  appellant. 

C.  M,  Bvshee,  for  the  respondent. 

Merrimon,  C.  J.  The  plaintiff  is  the  treasurer  of  North 
Carolina.  The  defendant  is  a  corporation  of  the  state  of  Vir- 
ginia, and  has  a  lease  of  the  railroad  of  the  North  Carolina 
Railroad  Company,  a  corporation  of  this  state,  and  it  does  the 
business  of  transportation  in,  through,  and  across  this  state 
from  the  state  of  Virginia  and  other  states  to  the  state  of 
South  Carolina  and  other  states. 
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The  purpose  of  this  action  is  to  recover  the  sum  of  $350  as 
taxes  alleged  to  be  due  this  state  from  the  defendant,  and  for 
costs. 

The  following  are  the  facts  found  by  the  court  below,  and 
its  judgment  thereupon:  — 

"  1.  The  Richmond  and  Danville  Railroad  Company  was, 
on  June  1,  1888,  the  owner  of  seventeen  thousand  five  hun- 
dred dollars'  worth  of  rolling  stock,  to  wit,  four  '  switching- 
engines '  and  'one  coach,'  which  were,  on  June  1,  1888,  used 
exclusively  in  North  Carolina,  but  owned  in  Virginia,  and 
which  the  company  may  at  any  time  recall. 

*'2.  Upon  all  the  rolling  stock  of  the  Richmond  and  Dan- 
ville Railroad  Company,  the  company  is  assessed  for  taxation, 
and  does  pay  taxes,  in  Virginia. 

"3.  The  rolling  stock  of  the  North  Carolina  Railroad  Com- 
pany is  used  exclusively  in  North  Carolina,  and  upon  all  this 
rolling  stock,  of  the  assessed  value  of  one  hundred  and  twenty- 
five  thousand  dollars,  taxes  are  assessed  and  paid  in  North 
Carolina  by  the  Richmond  and  Danville  Railroad  Company, 
the  lessee. 

"  4.  The  board  of  appraisers  and  assessors  of  the  North  Car- 
olina railroad  made  the  assessment,  as  set  out  as  an  exhibit 
to  complaint,  of  one  hundred  and  seventy-five  thousand  dol- 
lars upon  the  rolling  stock  of  the  Richmond  and  Danville 
Railroad  Company  in  use  in  North  Carolina,  on  June  1,  1888. 

"5.  On  June  1,  3888,  there  was  in  use  on  the  North  Caro- 
lina railroad,  leased  by  the  Richmond  and  Danville  railroad, 
in  North  Carolina,  rolling  stock  passing  through  the  state  to 
the  value  of  one  hundred  and  seventy-five  thousand  dollars. 
Such  rolling  stock  was  owned  by  the  Richmond  and  Danville 
Railroad  Company,  and  the  trains  in  which  said  rolling  stock 
was  used  were  made  up  outside  of  North  Carolina,  and  went 
on  through  to  the  state  of  South  Carolina. 

"  Upon  this  state  of  facts,  his  honor  ruled  that  the  defend- 
ant company  was  liable  to  pay  taxes  to  the  state  upon  seven- 
teen thousand  five  hundred  dollars  (on  the  engines  and  coaches 
used  exclusively  in  North  Carolina),  and  was  not  liable  to  pay 
upon  one  hundred  and  fifty-seven  thousand  five  hundred  dol- 
lars, the  remainder,  used  in  interstate  commerce. 

"Therefore,  it  is  adjudged  that  the  plaintifi"  recover  of  the 
defendant  the  sum  of  $350,  and  interest  from  July  1,  1888, 
and  costs." 

The  power  and  right  of  the  state  to  tax  property  of  non- 
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residents,  whether  these  be  natural  or  artificial  persons,  hav- 
ing its  situs  within  the  state  for  the  purposes  of  business, 
convenience,  or  pleasure  of  the  owners  thereof,  or  others,  is 
too  well  settled  to  admit  of  serious  question.  This  important 
right  of  the  state  is  surely  founded  upon  the  just  ground  that 
such  property  has  the  protection,  advantage,  and  benefit  of 
the  laws  of  the  state,  and  it  ought,  on  that  account,  to  be  re- 
quired to  contribute  as  taxes  its  fair  share  towards  the  support 
of  the  government  whose  benefits  extend  to  it,  not  merely 
casually,  but  regularly  and  continuously,  while  it  continues 
to  be  so  located,  as  does  other  like  property  of  residents  of  the 
state.  Upon  principles  of  common  justice,  every  property 
owner  should  contribute  to  the  support  of  the  government  that 
protects  and  renders  his  property  valuable  and  useful,  his 
fair  proportion  of  money  as  a  consideration  therefor,  unless, 
for  some  proper  cause,  he  is  excused  from  doing  so:  Albany  v. 
Powell,  2  Jones  Eq.  51;  Redmond  v.  Commissioners,  87  N.  C. 
122,  and  numerous  cases  there  cited;  Worth  v.  Commissioners, 
90  N.  C.  409;  Glouchester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196;  Thomson  v.  Union  Pacific  R.  R.  Co.,  9  Wall.  579;  Union  Pa- 
cific R.  R.  Co.  V.  Peniston,  18  Wall.  5;  Western  Union  Tel.  Co. 
V.  Texas,  105  U.  S.  460;  Western  Union  Tel.  Co.  v.  Attorney' 
General,  125  U.  S.  530;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640. 
If  the  state  were  absolutely  sovereign  in  all  respects,  it 
might  tax  property  coming  into  it  temporarily  from  another 
state  for  the  purpose  of  trade,  or  property  passing  across  its 
territory  from  one  state  to  another  or  other  states  in  the  course 
of  trade,  travel,  and  commerce.  It  might  tax  such  trade  and 
travel,  in  the  discretion  of  its  legislature.  But  as  a  member 
and  constituent  part  of  the  federal  Union,  it  does  not  possess 
unlimited  powers  of  taxation  as  to  all  property,  matters,  and 
things  that  might  otherwise  be  deemed  and  made  subjects 
thereof.  It  and  its  authorities,  including  its  courts  of  justice, 
are  bound  by  the  constitution  of  the  Union,  and  it  is  its  and 
their  duty  to  observe,  administer,  and  enforce  its  provisions  in 
proper  cases  and  connections,  as  much  so  as  its  own  constitu- 
tion and  laws.  Indeed,  the  constitution  of  the  United  States 
is  a  part  of  the  organic  law  of  this  state,  and  in  principle  and 
theory  there  is  not,  and  cannot  be,  any  conflict  between  the 
constitution  and  laws  of  the  United  States  and  the  same  of 
this  state.  If  conflict  in  fact  exists  in  any  respect,  as  un- 
happily is  sometimes  the  case,  this  is  so  because  those  who 
determine  what  the  law  is,  administer  and  enforce  it,  are 


Feb.  1890.]      Bain  v.  Richmond  etc.  R.  R.  Co.  916 

ignorant  of  or  misapprehend  its  true  meaning  and  application, 
or  willfully  disregard  and  disobey  it. 

A  leading  and  very  important  purpose  of  the  federal  Union 
was,  to  establish  and  secure  the  freedom  of  trade  and  com- 
merce, both  foreign  and  domestic,  and  particularly  for  the 
present  purpose,  between  and  among  the  several  states  com- 
prising it.  To  this  end  it  is  provided  in  its  constitution,  article 
1,  section  3,  part  3,  that  "the  Congress  shall  have  power  .... 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,  and  with  the  Indian  tribes."  The  power  thus 
conferred  is  indefinite  as  to  its  scope,  and  capable  of  very 
latitudinous  interpretation  and  exercise,  particularly  as  it  is 
part  of  the  organic  law,  and  the  subject  to  which  it  relates  is 
one  of  great  breadth  and  compass.  It  is  difficult  to  deter- 
mine its  just  limit  in  many  respects,  but  it  should  receive  a 
reasonable  interpretation,  such  as  will  effectuate  the  purpose 
contemplated,  trenching  as  little  as  practicable  upon  the 
powers,  rights,  and  convenience  of  the  states.  Very  certainly 
the  provision  implies  that  Congress  shall  regulate  such  com- 
merce, and  the  state  shall  not;  that  Congress  shall  do  so 
effectually,  in  such  way  and  by  such  means  as  will  secure, 
promote,  and  encourage  the  same,  and  that  the  states  shall 
not,  if  disposed  to  do  so,  interfere  with,  destroy,  hinder,  or 
delay  the  same,  or  divert  it  in  any  way  by  any  legal  constraint 
for  their  own  advantage,  otherwise  than  to  a  very  limited  ex- 
tent, as  allowed  by  the  constitution. 

Hence  it  is  settled  that  a  state  cannot  tax  commerce,  trade, 
travel,  transportation,  or  the  privilege  to  carry  on  and  conduct 
the  same,  or  the  vehicles,  means,  and  appliances  employed  and 
used  in  connection  therewith,  coming  into  that  state  from  an- 
other temporarily,  however  frequently,  and  returning  to  such 
other  state;  nor  can  it  tax  such  commerce,  or  such  incidents 
thereto,  passing  across  it  from  another  or  other  states  to  an- 
other or  other  states,  however  often  this  may  be  done.  And 
the  reason  is,  that  to  so  tax  such  commerce  and  the  incidents 
thereto,  including  such  means  of  transportation,  would  tend 
directly,  and  have  the  effect  in  a  greater  or  less  degree  and  like 
extent,  to  interfere  with  the  freedom  of  commerce  among  and 
between  the  people  of  the  states.  It  would  have  the  certain 
effect  to  embarrass,  hinder,  and  delay  the  free  course  of  such 
trade.  If  a  state  could  thus  tax  such  commerce  at  all,  it 
might,  in  its  discretion,  for  it  own  benefit  and  advantage,  tax 
it  so  heavily  as  to  practically  destroy  it  within  its  own  borders, 
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and,  in  possible  cases,  prevent  it  from  passing  freely  into  other 
states.  Moreover,  if  one  state  might  tax  it,  every  state  through 
which  it  passes  might  do  so  likewise,  and  thus  the  power  of 
Congress  to  regulate  interstate  trade  and  commerce  would  be 
nugatory  and  a  sheer  mockery.  It  is  clear  that  a  state  has  no 
such  power,  and  the  supreme  court  of  the  United  States  has 
authoritatively  so  decided,  directly  and  in  effect,  in  many 
cases:  Hayes  v.  Pacific  M.  Steaviship  Co.,  17  How.  596;  Mor' 
gan  v  Parham,  16  Wall.  471;  Glouchester  Ferry  Co.  v.  Penu' 
sylvania,  114  U.  S.  196,  and  numerous  cases  there  cited; 
Pickard  v.  Pullman  S.  C.  Co.y  117  U.  S.  34;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640. 

The  statute  (Acts  1887,  c.  137,  sees.  44-51),  properly  inter- 
preted, does  not,  and  was  not  intended  to,  embrace  and  to  tax 
the  property  of  the  defendant  put  in  question  by  this  appeal. 
It  had  reference  to  and  embraced  property  of  corporations, 
whether  resident  or  not,  whose  property  was  situated,  had  a 
situs,  in  this  state,  and  was  thus  subject  to  be  taxed.  But  the 
property  in  question  was  not,  in  a  legal  sense,  located  — 
situated  —  in  this  state;  it  had  no  situs  here.  It  was  the 
property  of  a  non-resident  corporation,  employed  and  used  by 
it  constantly  for  the  purposes  of  transportation  in  the  course 
of  the  conduct  of  interstate  trade  and  commerce  coming  into 
and  passing  across  this  state  from  another  aTid  other  states  to 
and  into  another  and  other  states.  It  was  not  stationary,  but 
constantly  in  transitu  from  one  state  to  another.  The  mere 
fact  that  property  of  the  defendant  of  the  value  mentioned 
was  continuously  within  the  state  did  not  give  it  a  situs  here; 
it  was  continually  changing,  and  in  transitu  in  the  course  of 
interstate  commerce.  It  was  so  continuously  in  the  state,  day 
and  night,  because  of  the  great  volume  of  trade  and  travel 
passing  over  the  defendant's  road  into  and  across  thio  state 
going  to  other  states.  It  is  true,  as  suggested  on  the  argu- 
ment, that  such  property  receives  protection  from  this  state, 
and  has  benefit  of  its  laws;  but  nevertheless  it  is  not  the 
subject  of  taxation,  because  the  constitution  of  the  United 
States  will  not,  as  we  have  seen,  allow  it  to  be  made  such  sub- 
ject.    Judgment  aflSrmed. 

Railroads  — Taxation.  —  As  to  where  rolling  stock  of  railroad  companies 
is  to  be  taxed,  see  note  to  City  of  Albany  v.  Meekin,  56  Am.  Dec.  535.  Sleep- 
ing-cars hired  and  run  by  a  railroad  company  in  the  state  of  Colorado,  from  a 
company  in  the  state  of  Illinois  having  no  place  of  business  in  Colorado,  are 
taxable  in  the  latter  state:  Carlisle  v.  Pullman  P.  Car  Co.,  8  Col.  320;  54 
Am.  Rep.  553. 


Feb.  1890.]         Norris  v.  Stewart's  Heirs.  917 

N'oRRis  V.  Stewart's  Heirs. 

[105  North  Carolina,  456.J 

Witness  —  Competenct.  —  Widow,  though  interested  in  the  result  of  the 
action,  is  competent  to  testify  to  matters  relating  to  her  deceased  hu3« 
band's  estate,  except  as  to  transactions  and  communications  between 
themselves. 

WiTNBss  —  Competency  —  Waiver  of  Objection  to.  — Wliere  the  wife  of 
a  deceased  husband  is  proceeding  to  testify  to  inhibited  transactions  and 
communications  between  themselves,  objection  should  be  made  at  the 
time,  or  it  will  be  deemed  to  have  been  waived. 

Evidence  ov  Good  CHARAcrEB  is  Inadmissible  by  Way  of  Defense  ia 
civil  actions  in  which  a  party  ia  charged  with  specific  fraud. 

Evidence  of  Good  Character  is  not  Admissibe  in  Civtl  Actions  by 
way  of  defense,  unless  the  nature  of  the  action  involves  the  general  char- 
acter of  the  party,  or  goes  directly  to  it. 

Action  by  tbe  heir  of  Amos  Johnson,  deceased,  to  set  aside 
a  deed  executed  by  the  latter  to  N.  S.  Stewart,  the  ancestor  of 
the  defendants,  on  the  ground  of  fraud  and  undue  influence. 
At  the  trial,  Rachel  Johnson,  wife  of  said  Amos,  was  intro- 
duced as  a  witness  on  behalf  of  plaintiffs,  and  testified,  over 
objection,  to  transactions  and  communications  other  than  those 
between  herself  and  her  deceased  husband,  and  afterwards, 
without  objection,  testified  to  such  transactions  and  communi- 
cations. She  then  testified  that  her  former  husband  was  a 
drinking  man,  and  that  said  Stewart  could  influence  him. 
Other  evidence  tended  to  show  that  Stewart  was  the  agent  of 
Johnson.  Defendants  introduced  evidence  to  impeach  that  of 
Rachel  Johnson,  and  to  show  that  she  lived  on  bad  terms 
with  her  deceased  husband,  and  that  she  had  been  at  one 
time  a  woman  of  bad  repute.  An  offer  was  also  made  on  the 
part  of  defendants  to  prove  the  good  character  of  Stewart. 
This  evidence  was  objected  to,  the  objection  sustained,  and 
defendants  excepted.  Judgment  for  plaiutifis,  and  defendants 
appeal. 

F.  P.  Jones,  for  the  appeH-ants. 

R.  P.  Buxton,  for  the  respondents. 

Shepherd,  J.  1.  When  Rachel  Johnson  was  introduced 
in  behalf  of  the  plaintiffs,  her  competency  was  objected  to  by 
the  defendants.  The  court  overruled  the  objection,  and  the 
defendants  excepted.  Conceding  that  she  was  interested  in 
the  result  of  the  action,  it  is  too  plain  for  argument  that  she 
was  a  competent  witness,  the  only  restriction  being  that  she 
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could  not  testify  as  to  any  transaction  or  communication 
between  herself  and  her  deceased  husband:  Code,  sec.  590. 
Being  a  competent  witness,  the  general  objection  was  prop- 
erly overruled,  and  she  was  permitted  to  testify  to  many 
matters  which  were  not  inhibited  by  the  above  section  of  the 
Code.  When  she  was  proceeding  to  testify  to  such  inhibited 
transactions  and  communications,  it  was  the  duty  of  the  de- 
fendants to  interpose  their  objections;  and  as  they  failed  to  do 
80,  they  must  be  deemed  to  have  waived  them. 

2.  The  exception  to  the  refusal  of  his  honor  to  admit  the 
testimony  as  to  the  good  character  of  Stewart  is  likewise 
without  merit. 

The  action  is  brought  by  the  heir  at  law  of  Amos  Johnson, 
for  the  purpose  of  setting  aside  a  deed  executed  by  him  to 
Neill  S.  Stewart,  the  ancestor  of  the  defendants,  on  the  ground 
that  said  Stewart  obtained  the  execution  of  the  said  convey- 
ance by  fraud  and  undue  influence.  There  was  testimony 
tending  to  sustain  the  allegations  of  the  plaintiffs,  and  the 
testimony  as  to  character  was  offered  to  contradict  such  testi- 
mony, and  for  "general  purposes." 

As  a  general  rule,  evidence  of  good  general  character  is  in- 
admissible, by  way  of  defense,  in  civil  actions  in  which  a 
party  is  charged  with  a  specific  fraud,  because  the  character 
of  every  transaction  must  be  ascertained  from  its  own  circum- 
stances, and  not  from  the  character  of  the  parties:  Fowler  v. 
^tna  F.  Ins.  Co.,  6  Cow.  673;  16  Am.  Dec.  460. 

Such  evidence  is  not  admitted  in  civil  actions  unless  the 
nature  of  the  action  involves  the  general  character  of  the 
party,  or  goes  directly  to  affect  it:  1  Greenl.  Ev.,  sec.  54;  1 
Phill.  Ev.,  10th  ed.,  757;  Church  v.  Drummond,  7  Ind.  17; 
Gulzioiller  v.  Lackman,  23  Mo.  168;  Porter  y.  Seller,  23  Pa. 
St.  424;  62  Am  Dec.  341;  Ward  v.  Herndon,  5  Port.  382. 
In  such  a  case,  no  matter  how  serious  a  moral  delinquency 
may  be  involved  in  a  fact,  and  how  much  the  establishment 
of  that  fact  may  affect  a  party's  reputation,  he  cannot  in- 
voke the  aid  of  his  previous  reputation  to  disprove  the  fact: 
Smets  v.  Plunket,  1  Strob.  372. 

In  civil  cases,  where  the  question  of  character  is  directly  in 
issue,  and  material  as  to  the  amount  of  damages,  as  in-  seduc- 
tion or  slander,  evidence  of  character  is  admitted:  Wright  v. 
McKee,  37  Vt.  161. 

The  foregoing  authorities,  taken  from  the  able  and  discrimi- 
nating note  of  Mr.  Freeman  to  the  case  of  0^ Bryan  v.  O^Bryan, 
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63  Am  Dec.  133,  are  entirely  sustained  by  tbe  decisions  of 
tbis  and  other  courts,  both  in  England  and  America.  See 
Heileg  v.  Dumas,  65  N.  C.  214;  McRae  v.  Lilly,  1  Ired.  118. 

It  is  contended,  however,  by  the  defendant,  that  Stewart's 
character  was  put  in  issue.  This  is  a  misconception.  The 
true  rule  is  laid  down  by  Tilghman,  C.  J.,  in  Anderson  v.  Long, 
lOSerg.  &  R.  61:  "The  plaintiflF's  counsel  say  that  the  char- 
acter of  James  Anderson  was  put  in  issue  here,  because  the 
defendant  accused  hira  of  fraud.  But  that  is  not  putting 
character  in  issue.  By  the  same  mode  of  reasoning,  the  de- 
fendant's character  is  put  in  issue  in  every  action  of  assumpsit 
because  the  declaration  charges  him  with  an  intent  to  deceive 
and  defraud  the  plaintiff.  Indeed,  in  most  of  the  controver- 
sies in  courts  of  justice,  it  may  be  said,  with  some  degree  of 
truth,  that  character  is  in  question,  because  an  honest  man 
would  not  act  with  injustice.  But  putting  character  in  issue 
is  a  technical  expression,  and  confined  to  certain  actions,  from 
the  nature  of  which  the  character  of  the  parties,  or  some  of 
them,  is  of  particular  importance.  Such  is  the  action  brought 
by  one  man  against  another  for  seducing  his  wife  and  having 
criminal  connection  with  her.  There  the  injury  done  to  the 
plaintiff  consists  mainly  in  the  good  conduct  of  his  wife  be- 
fore her  seduction,  and  therefore  the  defendant  is  permitted 
to  show  that  she  is  unchaste.  So  in  an  action  for  slander, 
the  plaintiff  in  his  declaration  asserts  his  own  good  character, 
and  avers  the  intent  of  the  defendant  to  rob  him  of  it.  He 
puts  his  character  in  issue,  therefore,  and  the  defendant  is  at 
liberty  to  impeach  it.  But  it  has  never  been  supposed  that 
character  is  put  in  issue  merely  by  the  charge  of  fraud  made 
by  one  party  against  the  other." 

Thus  where,  in  ejectment,  the  title  depended  upon  the 
question  whether  a  party  had  committed  a  fraud  in  procuring 
a  will,  he  was  not  allowed  to  show  his  good  character:  Bull. 
N.  P.  296.  So  where  an  information  was  filed  against  a  de- 
fendant under  the  excise  laws  to  recover  a  penalty  for  his 
keeping  false  weights,  his  good  character  could  not  be  brought 
into  the  evidence:  2  Bos.  &  P.  532. 

In  Gough  v.  St.  John,  16  Wend.  646,  it  was  held  that  evi- 
dence of  the  good  character  of  the  defendant  for  honesty  and 
fairness  was  not  admissible  in  an  action  on  the  case  for  fraud- 
ulent representation.  Coman,  J.,  said  that  it  was  agreed 
"that  this  action  charges  the  obtaining  of  checks  by  false 
pretenses,  whiclf  is  a  felony  by  the  revised  statutes.     I  answer, 
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as  did  Doggett,  J.,  in  Humphrey  v.  Humphrey,  '  Causes  char- 
ging cruelty,  gross  fraud,  and  even  forgery,  are  often  agitated 
in  suits  by  individuals,  and  the  result  not  unfrequently  af- 
fects the  property  and  reputation  of  the  party  deeply;  yet  no 
individual  has  been  permitted  to  attempt  to  repel  the  proof  by 
showing  a  good  reputation.'  " 

In  Woodruff  v.  Whittlesey,  Kirby,  60,  the  issue  was  whether 
there  was  a  fraudulent  transfer  of  a  heifer,  and  the  court  ex- 
cluded testimony  as  to  the  good  character  of  the  parties  to 
the  alleged  fraudulent  conveyance.  So  where  the  defendant 
was  charged  with  burning  wheat  belonging  to  the  plaintiff, 
evidence  of  good  character  was  held  inadmissible:  Barton  v. 
Thompson,  56  Iowa,  571;  41  Am.  Rep.  119. 

These  cases  serve  to  illustrate  what  is  meant  by  putting 
character  in  issue,  and  show  very  conclusively  that  our  case 
does  not  fall  within  the  rule  which  permits  the  introduction 
of  the  testimony  offered  by  the  defendants. 

Affirmed.  

EviDENCB  o»  Character  in  Civil  Cases.  —  Evidence  of  general  good 
character  is  inadmissible,  by  way  of  defense,  in  a  civil  case  in  which  a  party 
is  charged  with  a  specific  fraud:  Simpson  v.  Weatenberger,  28  Kan.  756;  42 
Am.  Rep.  195,  and  note;  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa, 737;  56  Am.  Rep. 
870;  Barton  v.  TJiompson,  56  Iowa,  571;  41  Am.  Rep.  119,  and  note.  Evidence 
of  character  is  not  admissible  except  when  the  character  of  one  of  the  parties 
is  in  issue:  Porter  v.  Seller,  23  Pa.  St.  424;  62  Am.  Dec.  341. 
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[105  North  Carolina,  476.] 
EviDBNCE  TO  Rebut  Presumption  of  Death. — The  presamption  of  death, 
arising  from  the  absence  of  a  person  for  seven  years  without  having  been 
heard  from,  may  be  rebutted  by  evidence  sufficient  to  satisfy  the  jury 
that  he  has  been  heard  from  within  that  time.  It  is  not  necessary  to 
produce  persons  who  have  seen  him,  or  to  produce  letters  received  frcm 
him  within  that  period. 

C.  Manly,  for  the  appellant. 

H.  R.  Bryan  and  W.  W.  Clark,  for  the  respondents. 

Clark,  J.  There  was  no  direct  proof  of  death,  and  plain- 
tiffs relied  upon  the  presumption  of  death,  from  absence  for 
more  than  seven  years  without  being  heard  from.  This  is 
merely  a  presumption  of  fact,  and  may  be  rebutted.  If  any 
one  had  heard  from  the  party  whose  death  is  alleged,  within 
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seven  years,  the  jury  should  have  been  allowed  to  consider 
evidence  of  that  fact.  "  There  is  no  rule  of  law  which  con- 
fines such  intelligence  to  any  particular  class  of  persons.  It 
is  not  a  question  of  pedigree":  Flynn  v-  Coffee,  12  Allen,  133; 
Abbott  on  Trial  Evidence,  76.  In  Moore  v.  Parker,  12  Ired. 
123,  it  was  held  that  a  report  that  a  person  who  had  been  ab- 
sent seven  years  was  alive,  which  report,  on  investigation, 
proved  to  be  unfounded,  would  not  rebut  the  presumption  of 
death.  The  decision  is  based  not  on  the  ground  that  the  re- 
port was  incompetent,  but  that  diligent  inquiry  had  been  made 
and  showed  it  to  be  untrue. 

The  case  on  appeal  states:  "For  the  purpose  of  rebutting 
the  presumption  of  death  of  E.  M.  Andrews,  the  defendant 
offered  evidence  to  the  effect  that  E.  M.  Andrews  was  a  single 
man;  that  he  had  no  near  relation  in  Craven  County,  or  in 
North  Carolina,  except  his  aforesaid  brother;  that  in  1867  or 
1868  he  joined  the  United  States  army,  and  left  the  county 
with  his  command.  Defendant  and  one  Israel  Simmons  be- 
came witnesses.  Defendant  proposed  to  prove  by  them  *  that 
the  general  report  among  his  friends  and  those  who  knew  him 
before  he  left  home  was,  that  E.  M.  Andrews  was  living  and  in 
the  United  States  army.'  Defendant  also  proposed  to  prove 
by  said  Simmons  that  he  had,  a  short  time  since,  seen  and 
conversed  with  a  man  from  Texas,  and  that  he  was  informed 
by  him  that  E.  M.  Andrews  was  alive,  in  Texas;  that  he  had 
seen  him  there  a  short  time  before.  The  court  held  that  there 
was  not  sufficient  rebutting  testimony  to  be  submitted  to  the 
jury,  and  instructed  the  jury  to  respond  to  the  issue  affirma- 
tively if  they  believed  the  evidence.  The  court  excluded  the 
testimony  above  offered.  To  such  exclusion,  and  to  the  in- 
struction of  the  court  to  return  a  verdict  in  favor  of  the  plain- 
tiffs, the  defendant  excepted." 

We  think  the  court  erred.  The  presumption  of  death  arises 
from  the  absence  of  a  person  for  seven  years  without  having 
been  heard  from.  To  rebut  the  presumption,  it  is  not  neces- 
sary to  produce  the  testimony  of  persons  who  have  seen  him,  or 
to  produce  letters  from  him.  It  is  sufficient  to  produce  evi- 
dence which  shall  satisfy  the  jury  that  he  has  been  heard  from 
within  the  seven  years.  Such  evidence  is  usually  and  almost 
necessarily  "hearsay."  It  may  be  that  if  the  evidence  here 
offered  had  been  admitted,  the  cross-examination  would  have 
shown  it  to  have  been  mere  vague  rumor,  and  if  so,  unworthy 
of  credit;  but  if  there  was  such  report  and  intelligence  as  to 
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the  absent  man  among  his  friends  and  former  acquaintances, 
as  was  oflfered  to  be  shown,  the  weight  to  be  given  it  was  for 
the  jury. 
Error.  

Death,  Presumption  as  to. —  As  to  when  and  under  what  circumstances 
the  presumption  of  death  arises,  see  noce  to  Sprigg  v.  Moale.,  92  Am.  Dec.  704- 
708.  To  rebut  the  presumption  of  death,  the  declarations  of  the  supposed 
dead  man's  deceased  wife  that  she  received  a  letter  from  him  after  his  depart- 
ure is  admissible:  Norria  v,  Edwards,  90  N.  C.  382;  47  Am.  Rep.  526;  compare 
note  to  Hoyt  v.  Newbold,  46  Am.  Rep.  761-772.  And  the  question  as  to  how 
much  evidence  is  necessary  to  outweigh  the  presumption  of  death  is  for  the 
jury  to  determine:  Tisdate  v.  Connecticut  M.  L.  I.  Co.,  26  Iowa,  170;  96  Am. 
Dec.  136. 
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Accord  and  Satisfaction,  acceptance  of  a  sum  less  than  due,  when  a  valid 

discharge  of  the  whole  debt,  269. 
Accounts  Stated,  infant's  liability  on,  613. 
AcnoN  for  deceit  or  false  representations,  555-563. 

See  False  Reprksentations 
Agent,  infant's  power  to  appoint,  584,  587,  629-633. 
Apprenticeship,  infant's  contract  of,  liability  for  breach  of,  626. 

infant's  contract  of,  statutes  authorizing,  626. 

infant's  contract  of,  when  may  b«  annulled,  627. 

infant's  contract  of,  whether  binding  on  him,  626. 
Arbitration,  infant's  submission  to,  619.  « 

Banking,  certified  check  is  irrevocable,  317. 

certified  check,  whether  operates  as  payment,  317. 

check,  payment  by,  317. 
Bonds,  payment  of,  when  presumed  from  lapse  of  time,  880,  884. 

presumption  of  payment  of,  evidence  to  rebut,  880. 

Carriers,  connecting  line,  duty  to  deliver  goods  to,  125. 

of  live-stock,  duty  of,  125. 
Chitrches,  division  of  congregation,  which  portion  takes  the  property,  302. 

doctrines  of,  courts  will  not  undertake  to  detemnne  correctness  of,  302. 

rules  of,  regarding  admission  or  expulsion  of  members,  301. 
Contracts,  construction  of,  by  acts  of  parties,  129. 

of  infants,  573-719. 

unlawful,  relief  from,  whether  will  be  granted  either  party,  423. 

void  and  voidable,  distinguished,  575. 

See  Infants. 
CJonvkyances  by  infants,  whether  void  or  voidable,  57&-677. 
Corporation,  combinations  and  trusts  in  interest  of,  are  forbidden,  872. 

infant  stockholders,  liability  of,  for  calls  or  assessments,  615-618. 
Cbiminal  Law,  conspiracy,  declaration  of  one  conspirator  as  evidence  against 
another,  96. 

crimes,  non-performance,  caused  by  financial  inability,  413. 

retreat,  duty  of,  101. 

self-defense,  101. 

self-defense,  when  not  a  suflBcient  plea,  101. 

witnesses,  duty  of  prosecution  to  call,  319. 

Deceit,  action  for,  when  sustainable,  555-563. 

See  False  Representations;  iNFANta. 
Deeds  of  infants,  whether  void  or  voidable,  67&-577. 

reservations  in,  when  operative,  409. 
Dbtinition  of  void  and  voidable,  575. 
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Election,  ballots,  names  misspelled  on,  765. 

returns,  when  deemed  fraudulent,  765. 
Enlistmsnt  of  infants  in  military  service,  639,  640. 

EsTOFPBL,  disaffirmance,  misrepresentation  by  infant  of  his  age  does  not  pre* 
vent,  633,  634. 
infant's  fraud,  when  may  estop  him  from  pleading  infancy,  635. 
infant  purchasing  property,  and  falsely  representing  himself  as  an  adnlt, 

597. 
infant  making  or  indorsing  notes,  and  falsely  representing  himself  as  an 

adult,  611. 
infant's  misrepresentation  of  his  age,  633,  634. 
Evidence,  mortuarj'  tables  are  admissible,  but  not  conclusive,  458. 

of  repairs  or  improvements  made  after  happening  of  an  accident,  807- 

310. 
to  rebut  presumption  of  payment  arising  from  lapse  of  time,  879,  884^ 
887,  888. 

False  Representations,  action  for,  when  sustainable,  555-563. 

benefit  to  party  making,  is  not  necessary  to  make  him  answerable,  656. 

by  acts  without  words,  555. 

by  expression  of  opinion,  556. 

by  prospectuses,  662. 

by  public  officer,  his  liability  for,  562. 

by  suppression  of  truth,  556. 

by  vendor,  of  value  of  property,  556. 

damages  for,  measure  of,  562. 

falseness  must  exist  at  time  of  making,  555. 

intent  to  deceive,  when  essential  to  action  for,  561. 

intent  to  deceive,  when  presumed,  561. 

knowledge  of  falseness  of,  is  not  presumed,  560. 

made  by  infants,  effect  of,  634-657. 

made  by  one  who  knows  he  is  ignorant  of  the  tme  facts,  660, 

made  with  knowledge  of  their  falsity   555. 

made  without  knowing  whether  they  were  true  or  false,  660. 

materiality  of,  559. 

materiality  of,  when  may  not  be  denied,  559. 

motive  of  defendant  in  making,  when  immaterial,  555. 

motive  of,  is  presumed  to  have  been  improper,  555. 

must  have  been  relied  upon,  to  be  actionable,  561. 

must  have  resulted  in  damages,  to  be  actionable,  561. 

of  immaterial  fact,  559. 

of  price  paid  for  real  estate,  557. 

of  price  which  vendor  had  been  offered  for  real  estate,  658. 

of  matter  of  law,  559. 

of  number  of  acres  of  land,  557. 

of  size  or  quality  of  articles  sold,  557. 

of  that  which  one  believed  to  be  true,  559,  560. 

of  the  character  or  pecuniary  standing  of  another,  558. 

of  the  credit  or  solvency  of  another,  558, 

of  value  of  property,  when  actionable,  556,  557. 

of  value  of  property,  when  vendee  may  rely  upon,  557. 

opinion  and  false  representation,  difference  between,  650t 

promise  to  perform  an  act  cannot  be  a,  553. 
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Falsk  Representatioks  to  one  person,  with  intent  that  he  should  oommnni* 
cate  them  to  another,  562. 

waiver  of  right  to  complain  of,  563. 
Fbavd,  of  infant,  in  representing  himself  as  of  age,  635,  636. 

rescission  of  sales  for,  362-365. 

Garnishment  of  judgments,  33. 

Homestead,  adverse  possession  by  husband  against  wife  or  wife  against  Ihuk 
band,  112-114. 
adverse  possession  by  wife  against  husband's  landlord,  114. 
adverse  possession  of  wife  against  husband's  co-tenants,  114. 
adverse  possession  of  wife  whose  husband  abandoned  her,  1 13. 

IitrANTS,  acts  which  they  could  have  been  compelled  to  do  they  cannot  dis« 

affirm,  641. 
acceptance  of  bill  of  exchange  by,  608. 
accounts  stated,  liability  on,  613. 
administrators  of,  may  ratify  contracts  of,  703. 
age,  concealment  or  misrepresentation  of,  633. 
age  of,  capacity  to  contract,  574. 

age  of,  capacity  to  contract,  legislature  may  change,  674, 
agent,  appointment  of,  whether  void,  578,  581,  587,  588. 
agent,  appointment  of,  whether  void  or  voidable,  629-632. 
agent,  may  act  as,  G33. 
•   agent,  power  to  affirm  contract  made  by,  633. 
apprenticeship,  contracts  of,  620. 

apprenticeship,  contracts  of,  effect  of,  at  common  law,  628. 
apprenticeship,  contracts  of,  liability  on  covenants  of,  626. 
apprenticeship,  contracts  of,  statutes  authorizing,  626. 
apprenticeship,  contracts  of,  when  may  be  annulled,  627* 
arbitration,  submission  to,  619. 
assignment  for  benefit  of  creditors,  597 
bankrupts,  whether  may  be  proceeded  against  as,  599. 
bankrupts,  whether  may  claim  benefit  of  statute  concerning,  599. 
belieyed  to  be  adults,  may  nevertheless  disaffirm,  584. 
bills  and  notes  given  in  settlement  of  torts  or  criminal  acts,  609. 
bills  and  notes,  guarantors  or  sureties  cannot  urge  infancy  of  principal, 

609. 
bills  and  notes,  liability  on,  606. 
bills  and  notes,  ratification  of,  60S. 
bonds  of,  under  seal,  authorized  by  statute,  612. 
bonds  of,  under  seal,  given  for  necessaries,  611. 
bonds  of,  under  seal,  with  penalties,  611. 
burden  of  proof  as  to  necessaries  for,  652. 
chattel  mortgage  made  by,  586. 
concealment  of  minority  by,  635. 
concealment  of  minority  by,  statutes  concerning,  637. 
compromises,  avoidance  of,  618. 
corporation,  liability  of,  as  stockholders,  for  calls  or  assessments,' 615- 

618. 
consideration,  none  required  to  support  ratification  after  coming  of  age, 

706. 
consideration,  obligation  to  restore  on  disaffirmance,  687-689. 


926  iNDE^f  TO   THE   NOTES. 

IJfFAWTS,  consideration  of  contract,  accepting,  after  coming  of  age,  715. 
consideration  paid  by,  riglit  to  recover  on  disaffirmance,  686,  686. 
consideration  paid  to,  adult's  right  to  recover,  on  disaffirmance,  686,  687« 
contracts,  disaffirmance  renders  them  void  ab  initio,  681. 
contracts,  disaffirming,  during  minority,  669. 
contracts  of,  after  emancipation,  637. 
contracts  of,  are  not  void  anless  they  necessarily  operate  to  their  prejn* 

dice,  576. 
contracts  of,  by  deed,  when  binding,  575. 

contracts  of,  executed  and  executory,  distinction  between,  effect  of,  578. 
contracts  of,  how  generally  classified,  574. 
contracts  of,  none  are  void,  and  all,  except  for  necessities,  are  voidable, 

578. 
contracts  of,  tests  to  determine  whether  void  or  voidable,  576. 
contracts  of,  to  sell  realty,  586,  587. 
contracts  of,  to  sell,  infant's  rights  on  disaffirming,  586. 
contracts  of,  to  sell,  void  and  voidable  distinguished,  576. 
contracts  of,  under  seal,  61 1,  612. 
contracts  of,  whether  void  or  voidable,  574. 

contracts  of,  which  may  be  beneficial  to,  are  voidable  only,  676,  677. 
conveyance  by  agent,  whether  void,  584,  587. 
conveyance  by,  efifect  of,  before  disaffirmance,  583. 
conveyance  by,  how  may  be  disaffirmed,  663. 
conveyance  by  married  women  who  are  minors,  584. 
conveyance  by,  vests  title  in  grantee  until  disaffirmed,  583. 
conveyance  by,  which  tlie  law  would  have  compelled,  is  not  avoidable^ 

584,  641. 
conveyance,  disaffirming,  during  minority,  669. 
conveyance  made  in  performance  of  an  enforceable  duty,  684,  641a 
conveyances,  may  disaffirm  or  ratify  at  pleasure,  583. 
conveyances  of,  when  void  and  when  voidable,  575,  676,  582. 
conveyances,  ratification  of,  after  coming  of  age,  712. 
deceit,  liability  for,  in  actions  sounding  in  tort,  721,  722. 
deeds  of,  delegating  a  naked  authority,  577. 
deed  delivered  after  reaching  majority,  584. 
delegation  of  authority  by,  629-633. 
disability,  marriage  does  not  remove,  584. 
disability  not  removed  by  statute  permitting  married  women  to  eon* 

tract,  579. 
disability   not   removed  by  statute  validating  marriage  settlements  of 

minors,  579. 
disability  of,  does  not  release  co-promisor,  696. 
disability  of,  does  not  release  the  other  contracting  party,  696. 
disability  of,  strangers  cannot  assert,  695. 
disability  of,  what  persons  may  urge,  697. 
disability  or  privilege  of,  is  personal,  695. 

disaffirmance,  acquiescence,  when  does  not  destroy  right  of,  677. 
disaffirmance,  as  against  bonajide  subsequent  purchasers,  661. 
disaffirmance  by,  by  plea  of  infancy,  668. 
disaffirmance  by,  during  infancy,  668-670. 
disaffirmance  by  leasing,  671. 

disaffirmance,  consideration,  adult's  rights  to  recover  after,  686. 
dijiaffirmance,  consideration,  minor's  right  to  recover,  685,  686. 
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IirvANTS,  disaffirmance,  consideration,  necessity  of  restoring,  when  snit  is  in 

equity,  692-694. 
disaffirmance,  consideration,  restoration   of,  when   necessary   to,    674, 

687-692. 
disaffirmance,  consideration,  restoring,  statute  concerning,  693,  694. 
disaffirmance,  during  infancy,  of  conveyances,  leases,  and  mortgages,  671. 
disaffirmance  during  minority,  when  not  conclusive,  670. 
disaffirmance  during  minority,  whether  conditional,  694. 
disaffirmance,  guardian  cannot  exercise  right  of,  698. 
disaffirmance  is  a  question  of  intention,  662. 
disaffirmance  is  requisite  to  avoid  contracts  of,  659. 
disaffirmance,  loss  of  right  of,  by  holding  property  purchased  after  com> 

ing  of  age,  673. 
disaffirmance,  privies  in  estate  may  urge  right  of,  698.  . 
disaffirmance  of  acts  which  they  could  have  been  compelled  to  do  can* 

not  be  allowed,  641. 
disaffirmance  of  contract  is  not  a  fraudulent  act,  661. 
disaffirmance  of  contract  or  conveyance  by  inconsistent  suit,  668. 
disaffirmance  of  contract,  right  of,  is  absolute,  573. 
disaffirmance  of  contract,  time  within  which  right  of,  may  be  exercised, 

671-675. 
disaffirmance  of  contract  while  retaining  benefits,  650. 
disaffirmance  of  conveyance  by  action  to  recover  property,  667. 
disaffirmance  of  conveyance  by  executing  mortgage,  666. 
disaffirmance  of  contract  by  executing  second  conveyance,  665. 
disaffirmance  of  conveyance  by  re-entry  after  coming  of  age,  664. 
disaffirmance  of  conveyances  by  subsequent  conveyances  of  all  title  and 

interest,  667. 
disaffirmance  of  conveyances,  re-entry  on  property  not  essential  to,  665. 
disaffirmance  of  conveyances,  statutes  concerning,  670. 
disaffirmance  of  conveyances  which  the  law  would  have  compelled  is  not 

permitted,  584. 
disaffirmance  of  conveyances,  within  what  time  right  of,  must  be  exer* 

cised,  675-677. 
disaffirmance  of  deeds  of  infant  femes  covert,  within  what  time  right  ot, 

may  be  exercised,  679. 
disaffirmance  of  deeds  under  seal,  663. 
disaffirmance  of  executed  contracts  of,  659. 
disaffirmance  of  feoffment,  with  livery  of  seisin,  663. 
disaffirmance  of  loan  of  money,  605. 
disaffirmance  of  mortgage,  605. 
disaffirmance  of  one  of  several  contracts,  659. 
disaffirmance  of  part  of  contract  not  permitted,  659. 
disaffirmance  of  purchase  of  personalty,  and  right  to  recover  payments 

made  thereunder,  597. 
disaffirmance  of  purchase  of  real  estate  must  be  made  within  reasonable 

time  after  coming  of  age,  673. 
disaffirmance,  privies  in  estate  may  urge  right  of,  698. 
disaffirmance,  reasonable  time  for,  what  is,  is  a  question  for  the  jury,  676. 
disaffirmance,  reasonable  time  in  which  to  exercise  right  of,  674,  675. 
disaffirmance,  retention  of  property  purchased,  when  prevents,  673. 
disaffirmance,  retention  of  property  purchased,  when   does  not  affect 

right  of,  674. 
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Imtants,  disaffirmance,  statute  requiring  return  of  consideration,  637* 
disaffirmance,  sureties,  when  released  by,  698. 
disaffirmance,  what  amounts  to,  662-664. 
disaffirmance  within  reasonable  time  after  coming  of  age,  when  reqaired, 

674. 
disaffirming  a  disaffirmance,  694. 
emancipation  of,  effect  of,  on  contracts  of,  637« 
enlistment  of,  may  be  authorized,  639. 
enlistment  of,  suspends  parental  authority,  639. 
estoppel  arising  from  representations  of  age,  584. 
estoppel  from  concealing  or  misrepresenting  age,  633. 
executed  contracts  of,  578,  579. 
executory  contracts,  ratification  of,  709. 
executory  contracts,  ratification  of,  after  coming  of  age,  whether  necetH 

sary,  672. 
false  representations,  liability  to  action  for,  sounding  in  tort,  721. 
fraud  of,  in  concealing  minority,  or  in  representing  themselves  of  full 

age,  effect  of,  in  equity,  635,  636. 
gifts  made  by,  628. 

guardian  cannot  disaffirm  contracts  of,  698. 
husband's  liability  for  wife's  antenuptial  debts,  643. 
incapacity  of,  to  contract,  legislature  may  remove,  574. 
indorsement  of  bills  and  notes  by,  disaffirmance  of,  610. 
indorsement  of  bills  and  notes  by,  liability  under,  610. 
indorsement  of  bills  and  notes  by,  transfers  title,  610. 
insolvency  proceedings  against  or  in  favor  of,  600. 
interest,  contracts  by,  for  payment  of,  613. 
leases  by  disaffirmance  of,  671. 

leases  of  real  property  by  and  to,  liability  of,  under,  583-592. 
leases,  ratification  of,  after  coming  of  age,  / 14. 
loan  of  money  by,  right  to  recover,  605. 
marriage  does  not  remove  disabilities  of,  379,  584,  586,  638. 
marriage  enlarges  capacity  to  contract  for  necessaries,  638. 
marriage  may  give  right  to  retain  earnings,  638,' 
marriage  of,  when  void,  627. 
marriage,  promise  to,  statute  affecting,  628. 
marriage,  promise  to,  English  statutes  affecting,  595,  628. 
marriage,  promise  to  infant  binds  adult,  628. 
marriage,  promise  to,  is  not  binding  on  infant,  627. 
marriage,  promise  to,  ratification  of,  628. 
marriage  settlement,  whether  binding  on,  593-595. 
mechanics'  liens  against  lands  of,  592. 
misrepresentations  do  not  estop  them,  634. 
misrepresentations,  effect  of,  in  equity,  635,  636. 
misrepresentations,  liability  for,  in  actions  sounding  in  tort,  720. 
moneys  borrowed,  liability  for,  606. 
mortgages  of  real  property  by,  587. 

necessaries  are  not  confined  to  things  required  to  sustain  life,  65L 
necessaries,  bonds  umler  seal  given  for,  611. 
necessaries,  burden  of  proof  as  to,  652. 
necessaries,  common-school  education,  654. 
necessaries,  contracts  for,  are  binding,  643. 
necessaries^  contracts  for,  when  already  properly  supplied,  647. 
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bwAwn,  neeeasaries,  credit  givea  for,  when  justifiable,  648. 

necessaries,  duty  of  tradesman  to  inquire  whether  infant  is  already  prop* 

erly  supplied,  648. 
necessaries,  express  contracts  for,  whether  binding,  643-64S> 
necessaries  for  wife  and  family,  liability  tor,  658. 
necessaries  furnished  infant  who  has  parents,  649. 
necessaries,  illustration  of  what  are  not,  654-658. 
necessaries,  illustration  of  what  may  be,  653. 
necessaries,  implied  contracts  to  pay  for,  646. 
necessaries,  implied  contracts  to  pay  for,  648. 
necessaries,  liability  for,  is  on  quantum  meruit,  643,  64S. 
necessaries,  liability  for  moneys  loaned  to  enable  procurement  of  60^ 

608. 
necessaries,  lodgings,  654. 
necessaries,  luxurious  articles  are  not,  651. 
necessaries,  marriage  enlarges  capacity  to  contract  for,  638. 
necessaries,  medical  attendance,  653. 
necessaries,  money  borrowed  to  pay  for  liability  for,  668. 
necessaries,  no  liability  for  breach  of  contract  to  purchase,  646k 
necessaries,  no  liability  for,  unless  credit  is  given  to,  647. 
necessaries,  ornamental  articles  are  not,  651. 
necessaries,  presumption  that  infant  was  properly  supplied.  649l  * 

(necessaries,  promissory  notes  given  for,  607. 
,         necessaries,  statutes  regarding,  643. 
I         necessaries  supplied  against  injunction  of  guardian,  660. 
accessaries,  tests  as  to  what  are,  650. 

necessaries,  what  are,  depends  on  infant's  station  and  condition  in  life,  6S1. 
necessaries,  what  are,  Iiow  far  a  question  for  the  court,  652. 
necessaries,  what  are,  how  far  a  question  for  the  jury  652. 
new  promise  after  coming  of  age,  and  whether  it  shoold  be  ipeoiallj 

pleaded,  701. 
partnership,  action  against,  when  one  member  is  an  infant,  60SL 
partnership,  agreements  and  tiansactions  of,  601. 
partnership  agreement,  disaffirmance  of,  whether  may  be  made  dnrfaig 

nfaucy,  602. 
partnership  agreement,  funds  paid  in,  infant's  right  to  recover,  604. 
partnership  agreement,  ratification,  retroactive  effect  of,  601. 
partnership  agreement,  ratification,  what  deemed  to  be,  601. 
partnership,  right  of  infant  in  assets  of  firm,  603. 
payment  to,  of  money  due  under  contract  of  service,  622. 
pleading  ratification  or  new  promise,  701,  702. 
personal  property,  purchase  of,  by  rescission  of,  and  its  effects,  597* 
personal  property,  sales,  exchanges,  and  assignments  of,  695. 
personal  property,  sales  and  exchanges,  disaffirmance  o^  696. 
personal  property,  purchase  of,  by,  597. 

presumption  concerning  necessity  of  articles  furnished  to,  649,  650L 
privilege  of,  is  personal,  576. 

purchase  of  property,  ratification  by  retaining  it  after  coming  of  age,  666L 
ratification,  acts  which  do  not  amount  to,  710-716. 
ratification,  acts  which  amount  to,  704,  711. 
ratification  by  retention  of  property  purchased,  716-718. 
ratification  by  selling  or  transferring  property  purchased,  718L 
ratification,  burden  of  proof  regarding,  706. 
AM.  St.  Rep..  Vol.  XVIII.  -  59 
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Iktamts,  ratification  cannot  be  made  till  infant  comes  of  age^  703^  711* 

ratification,  conditional,  703. 

ratification,  consideration  not  essential  to,  706. 

ratification,  express  promise,  when  essential  to,  71L 

ratification,  from  what  inferred,  704. 

ratification  made  daring  infancy,  702. 

ratification  made  on  coming  of  age  is  enforceable,  701. 

ratification  may  be  conditional,  or  may  modify  the  contract  mad*  dnrinf 

infancy,  702. 
ratification,  miscellaneona  acts  of,  719. 
ratification,  modes  of  accomplishing,  706. 
ratification  must  be  volnntary,  705. 
ratification  of  contract,  and  what  acts  amount  to,  6991 
ratification  of  contract  of,  effects  of,  700. 
ratification  of  contract  of,  who  may  make,  703. 
ratification  of  contract  of  purchase  of  property  by  retaining  it  aftar  com* 

ing  of  age,  660. 
ratification  of  contracts  after  suit  brought  thereon,  702. 
ratification  of  contracts  relates  to  their  inception,  700. 
ratification  of  conveyances,  leases,  mortgages,  etc,  713. 
ratification  of  executory  contracts,  709. 
ratification  of  part  of  contract  ratifies  the  whole,  659. 
ratification  of  part  of  single  contract  not  presumable,  QSii, 
ratification  of  partnership  by  retaining  profits,  718. 
ratification,  part  payment  is  not,  710. 
ratification,  partial,  712. 

ratification,  plea  of,  how  and  when  should  be  interposed,  701« 
ratification  resulting  from  accepting  consideration,  716. 
ratification  resulting  from  bringing  suits,  715. 
ratification  resulting  from  retention  of  property  purchased,  718. 
ratification,  statutes  regarding,  707. 
ratification,  whether  must  be  made  with  knowledge  of  the  right  lo  di»> 

affirm,  705. 
ratification,  whether  should  be  treated  as  a  new  promise,  70L 
ratification,  writing  generally  not  essential  to,  706. 
ratification,  writing,  statutes  requiring,  707. 
*    releases  and  compromises  granted  by,  618. 

sales  or  purchases,  disaffirmance  of,  during  minority,  669. 

sealed  contracts  of,  612. 

service,  contracts  for,  620. 

service,  contracts  of  damages  for  disaffirming,  whether  may  b«  deducted 

from  value  of  service,  621. 
service,  contract  of,  extent  to  which  enforced,  622,  624. 
service,  contract  of,  payment  being  made  under,  releases  employer,  62SL 
service,  contract  of,  to  be  paid  in  board  and  education,  624. 
service,  contract  of,  ratification  by  continuing  in  service  after  becoming 

of  age,  621. 
service,  contract  of,  right  to  recover  on  quantum  meruit  after  disaffirm* 

ing,  621. 
statutes,  contract  made  under,  authority  of,  638. 
statutes  in  California  concerning  contracts  of,  580. 
statutes  in  Connecticut  concerning  contracts  of,  582. 
statutes  in  Dakota  cowrsrning  contracts  of,  581. 
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Iktaitts,  statntes  in  England  concerning  contracts  of^  68L 
statntes  in  Oeorgia  concerning  contracts  of,  581. 
statutes,  when  deemed  to  include  infants,  638. 
suit  during  infancy  to  declare  deed  of,  void,  67L 
suretyship,  contracts  of,  613. 
torts,  contracts  made  in  settlement  of,  720L 
torts,  liability  for,  720. 

torts,  liability  for,  arising  ont  of  contract,  721. 
torts,  no  liability  for,  when  a  contract  is  a  part  of  fho  taam  af  Mttoai* 

721. 
trover,  action  of,  when  maintainable  against,  722,  723. 
trustees,  conveyances  of,  as,  641,  642. 
understanding,  deficiency  of,  presumed,  573. 
warranties  made  by,  in  sales  of  property,  696. 
warrant  of  attorney  to  confess  judgment,  whether  T(rfd,  62fll 

JvDOHBNT  foreclosing  mortgage,  of  what  qnestions  oonolnsiTa^  7Ml 
married  women,  when  bound  by,  790. 
payment  of,  when  presumed  from  lapse  of  time,  883. 

Lkasb,  infant's  right  to  disaffirm,  671. 

to  infant,  and  his  liability  for  rent,  588-592. 
LtulTATiON,  acknowledgment  of  debt,  to  whom  must  be  lUlda^  60L 

adverse  possession  by  wife,  112-114. 

See  Husband  and  Wnv. 

Marbiagb,  mfant's  agreement  to  marry.  627,  628. 

infant  husband  becomes  liable  for  wife's  antenuptial  debti^  MSL 
of  infants,  627. 
Marriaob  Sbttlbment,  infants,  whether  binding  upon,  693-59S. 
Married  Wombn,  if  minors,  are  subject  to  the  disabilities  of  other  infanti^ 
679,  584,  586. 
if  minors  when  making  a  conveyance,  within  what  time  may  disaffirm, 
679-681. 
Mastbr  anp  SERYAirr,  fellow-servants,  master  is  not  liable  to  one  for  tiim 
negligence  of  another,  455 
train-dispatcher  and  firemen  are  not,  465. 
vice-principal,  master  is  answerable  to  servant  injured  throagh  negleet 

of,  456. 
vice-principal,  who  deemed  to  be,  456. 
Meroantilb  Aqbmct,  false  information  to,  liability  of  party  fomishinf^ 

363. 
Mechanics'  Liens  against  lands  of  infants,  692. 

Misrepresentation,  liability  of  one  furnishing  false  information  to  a  mer- 
cantile agency,  363. 
MoRTQAOE,  chattel,  on  growing  crops,  changes  in  form  of  crop  do  not  avmd, 
771. 
chattel,  on  growing  crops,  harvesting,  baling,  or  removing  crop,  effect! 

of,  770,  771. 
chattel,  on  growing  crop,  lien  of,  after  severance,  770. 
conveyance  absolute  on  its  face  may  be  shown  to  be,  802. 
disaffirmance  of,  when  made  by  an  infant,  671. 
executed  by  infants,  587-596. 
payment,  presumption  of,  from  lapse  of  time,  881. 
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MuxiczPAi.  CoRFOBATiOM,  streets,  statutes  making  non-repair  of,  criminal, 
413. 
water  company,  whether  liable  to  private  citizen  for  loss  from  fire,  380. 

KSOLIGKNCB  mnst  be  determined  by  what  took  place  before  an  accident,  308. 
repairs  or  improvements  made  after  accident  are  not  evidence  of,  307- 
310. 
Kbootiablb  Instrument,  infants  making  or  indorsing,  606-610. 

Partnkbship,  essentials  of,  290. 

infant  members  of,  601-605. 

profits,  right  to  recover,  when  test  of  existence  of,  290. 
Payment,  presumption  of,  acknowledgemeut  of  indebtedness  rebuts,  887» 

presumption  of,  after  lapse  of  twenty  years,  883. 

presumption  of,  after  less  than  twenty  years,  883,  885,  888. 

presumption  of,  as  against  bonds,  880. 

presumption  of,  as  against  debt  payable  in  installmeuta,  883. 

presumption  of,  as  against  judgment,  883. 

presumption  of,  as  against  legacies,  883. 

presumption  of,  as  against  mortgages,  881. 

presumption  of,  as  against  promissory  notes,  882i  i 

presumption  of,  as  applied  to  taxes,  884. 

presumption  of,  burden  of  overthrowing,  879,  882. 

presumption  of,  evidence  to  rebut,  879,  884. 

presumption  of,  evidence  to  rebut,  competency  of,  is  for  the  court,  880, 

presumption  of,  evidence  to  rebut,  weiglit  of,  is  for  the  jury,  880, 
.  presumption  of,  evidence  to  rebut,  what  competent,  882. 

presumption  of,  illustrations  of  debts  to  which  applies,  880. 

presumption  of,  insolvency  of  debtor  may  rebut,  887,  888. 

presumption  of,  is  not  conclusive,  879. 

presumption  of,  rebutting,  887. 

presumption  of,  when  arises,  879,  883,  884. 

presumption  of,  when  debtor  is  an  infaut.SSO. 
PmACTiCE,  instructions,  exceptions  to  giving  or  refusal  of,  when  sufficient, 

547. 
Pbesttmption  of  execution  of  trust  arising  from  lapse  of  time,  884. 

of  payment  arising  from  lapse  of  time,  879-888. 
PiUNClPA.L  AND  AoENT,  infant's  delegation  of  authority,  whether  voidable  or 
void,  629-632. 

infant's  power  to  execute  warrants  of  attorney,  629. 
PROHiBmoN  issues  to  courts  acting  beyond  their  jurisdiction,  248. 

Railway  Corporation,  depots,  right  to  grant  exclusive  privileges  at,  756. 

depots,  right  to  exclude  persons  from,  756. 

train-dispatcher  is  vice-principal  of  and  not  a  fellow-servant  with  en- 
gineers, firemen,  etc.,  456. 
Ratification  of  infant's  contract  on  his  coi7iing  of  age,  701-716. 
Receiver  of  railroad,  action  against,  brought  without  leave  of  court,  77. 

of  railroad,  discharge  of,  effect  on  action  against,  77. 

of  railroad,  judgment  against,  when  binding  on  railways,  76,  77. 
Rkclssion  for  matter  of  opinion  proven  to  be  incorrect,  363. 

of  sales  for  false  representations,  363. 

of  sales  for  false  representations  of  vendee's  ability  to  pay,  362. 

of  sale  for  fraud,  as  against  purchasers  from  fraudulent  vendees,  384. 
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RisoissiOK  of  sale  for  fraud,  bnrden  of  proof  is  on  vendor,  384. 
of  sales  for  fraud,  evidence  required  to  support,  364. 
of  sales  for  fraud,  evidence  may  be  circumstantial,  366. 
of  sales,  misrepresentation  of  vendee's  insolvency  is  ground  for,  36& 
of  sales  on  credit  because  vendee  did  not  intend  to  pay,  363. 

SpEciFia  Performance  of  contracts  of  personal  service,  281. 

Statutes,  enactment  of,  journals  of  legislature  need  not  show  every  step  re* 

quired  in,  533. 
Sttndat,  constitutionality  and  construction  of  statutes  requiring  observanee 
of,  795. 
promissory  notes  made  on,  352. 
Sureties,  infants  as,  613. 

of  infants  cannot  plead  infancy  of  principal,  609. 

Taxes,  payment  of,  presumed  from  lapse  of  time,  884. 

Teleqraph  Comfany,  damages,  mental  anguish,  when  may  be  eonddtred  ia 

estimating,  27,  39. 
Torts,  infant's  liability  for,  720-724. 

Trusts,  presumption  of  execution  of,  from  lapse  of  time,  884. 
Trustees,  infant,  conveyances  by,  in  execution  of  trust,  641,  642L 

Vbndor  and  Vendee,  false  representations  of  number  of  acres  in  traot  of 

laud,  557. 
false  representations  of  price  which  vendor  had  been  offered  for  real 

estate,  558. 
false  representations  of  price  which  vendor  paid  for  real  estate,  567. 
false  representations  of  value  of  property,  556. 
YoLUMTART  ASSOCIATION,  appeal  from  decisions  of,  remedy  by,  when  need 

not  be  pursued,  301. 
appeal  from,  right  of,  whea  precludes  redress  in  the  eoorts,  301. 
charges  against  members,  notice  of  hearing  nmst  be  given,  301. 
courts,  right  of  members  of,  to  resort  to,  cannot  be  wholly  degtroyec^ 

301. 
injunction  against  transactions  of  business  by,  202. 
injunction  against  trials  of  members,  302. 
injunctions  against  part  of  members  incorporating  society  mdor  Hune 

name,  302. 
judicial  powers  of,  301. 
members,  majority  cannot  change  its  constitution  in  matarial  aaitanh 

302. 
members,  suits  by  one  or  more,  for  benefit  of  all,  30& 
members  withdrawing  have  no  right  to  funds,  3021 
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ABATEMENT. 
See  Appeal  and  Error,  4. 

ACCEPTANCE. 
See  Highways,  1. 

ACCIDENT. 
See  Contracts,  3. 

ACQUIESCENCK 
See  Estoppel,  2. 

ACTIONS. 
See  Corporations,  27;  Damages,  3;  Ltbu. 

ADJOINING  OWNERS. 
See  Watercourses,  2-5. 

ADMINISTRATORS. 
See  Executors  and  AoMiNisTRATORa 

ADVERSE  POSSESSION. 

L  PoassssiON  Held  under  Lease  or  License  is  not  Adversb,  and  oaa- 
not  be  of  any  avail  as  a  defease  nnder  the  statute  of  limitations.  Hand- 
Ian  V.  McManus,  533. 

%  Possession  up  to  Given  Line,  when  Adverse.  —  Where  adjoining  pro- 
prietors hold  possession  up  to  a  given  line,  but  without  claiming  or  in« 
tending  to  claim  beyond  the  true  line,  wherever  that  may  turn  out  to 
be,  the  possession  will  not  be  adverse  to  the  true  owner;  but  where 
one  takes  and  holds  exclusive  possession  up  to  a  wall  or  fence,  and 
olaims  to  be  the  owner  np  to  that  wall  or  fence,  his  possession  will  be 
adverse.    Id. 

See  Husband  and  Wife,  2. 

AGENCY. 
L  Dkath  of  Principal,  when  does  not  Revoke  Power.  —  Power  of  at- 
torney which  purports  to  be  irrevocable,  and  which  authorizes  the  agent 
to  draw  all  moneys  which  shall  become  due  the  principal  on  a  specified 
contract,  and  which  was  made  pursuant  to  an  understanding  with  the 
agent  to  furnish,  from  time  to  time,  all  moneys  necessary  to  carry  on 
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the  work  under  snch  contract  until  it  was  completed,  gives  the  agent  an 
interest  in  the  subject-matter,  and  therefore  is  not  revoked  by  the  death 
of  the  principal,  where  it  was  preceded  by  an  assignment  of  the  same 
moneys  which  the  power  of  attorney  autliorized  the  agent  to  collect. 
N(nion  v.  Whitehead,  172. 

S.  Principal  Responsible  for  Acts  of  Agent  done  within  Scope  of  his 
AxTTHORlTY.  —  A  principal  is  responsible  for  the  acts  of  his  agent,  when 
they  have  been  done  within  the  scope  of  his  authority;  and  this  liability 
will  not  be  enlarged.     Kircher  v.  Conrad,  731. 

8.  Sale  —  Representation  by  Agent  as  Evidence  —  Estoppel. — Oral 
representations  of  an  agent,  in  making  a  sale  of  lumber,  that  his  princi- 
pal will  furnish  Star  Poplar  "bone  dry,"  are  admissible  in  an  action  for 
the  price,  and  are  binding  on  the  principal  as  part  of  the  contract, 
although  such  contract,  as  evideaced  by  the  correspondence  between  the 
principal  and  purchaser,  only  calls  for  Star  Poplar,  which  might  be  either 
wet  or  dry.  The  purchaser  is  not  estopped  from  denying  that  his  letter 
ordering  Star  Poplar,  omitting  to  say  that  it  must  be  dry,  expressed  the 
whole  contract,  the  agent  having  represented  that  that  grade  of  lumber 
was  always  dry.  St.  Louis  Refrigei-ator  etc.  Co.  v.  Vinton  WasIUng  Ma- 
chine Co.,  366. 

4.  Authority  to  Sell,  Construction  of. — Authority  to  sell  a  parcel  of  real 
estate  for  a  sum  specified  to  be  paid  as  follows, —  a  designated  sum  on 
a  first  mortgage,  another  sum  on  a  second  mortgage,  and  the  balance  to 
the  owner  on  a  day  named,  —  does  not  authorize  a  sale  whereby  the  pur- 
chaser agrees  to  assume  the  mortgages,  and  to  pay  the  balance  at  the 
time  mentioned  in  the  contract,  because  it  leaves  the  vendor  personally 
liable  on  the  mortgage  debts.    Schultz  v.  Griffin,  8*25. 

S^  Warranty  of  Title  to  Real  Estate,  Power  of  Agent  to  Make. — A 
power  without  restriction  to  sell  and  convey  real  estate  gives  author- 
ity to  the  agent  to  contract  for  a  conveyance  with  general  warranty  bind* 
ing  on  the  principal,  where  under  the  circumstances  this  is  a  common 
and  nsnal  mode  of  assurance.     Id. 

See  Brokers;  C!orporations,  22;  Insurance,  1;  Malicious  Proskoutiok, 
2,  3;  Master  and  Servant;  Sales,  6. 

AMENDMENT. 
See  Insurance,  4,  5;  Pleading,  I. 

ANIMALS. 
See  Carriers,  12, 13;  Damages,  1. 

ANSWER. 
See  Carriers,  18. 

APPEAL  AND  ERROR. 
L  PiNDiNoa  OF  Pact  by  Trial  Court  Binding  o«  Appellatb  CJourt 
WHEN.  ^In  an  action  at  law,  tried  by  the  court  without  the  aid  of  a 
jury,  the  finding  of  facts  by  the  trial  judge  is  as  binding  upon  the  appel- 
late court  as  a  finding  of  facts  by  a  jury;  nor  does  it  make  any  difference 
that  the  evidence  was  heard  before  one  judge,  and  tried  on  a  transcript 
thereof  before  another.     Handlan  v.  McManua,  533. 
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2.  Demubukr  to  EvrDENCB,  Practicb  of  Supreme  Cottrt  on,  —  When  a 
demarrer  to  the  plaintiff 's  evidence  is  made  and  overruled,  and  the  de- 
fendant puts  in  bis  evidence,  the  supreme  court  io  reviewing  the  ruling 
will  do  so  in  the  light  of  all  the  evidence.  If  upon  all  the  evidence,  no 
matter  by  whom  or  when  offered,  there  is  a  case  to  go  to  the  jury,  the 
mling  will  not  be  reversed,  though  the  demurrer  to  the  plaintiff's  evi- 
dence should  have  been  sustained  as  the  case  stood  when  it  was  inter- 
posed.     Weber  y.  Kansas  City  Cable  R'y  Co.,  541. 

5.  Every  Transcript  on  Appeal  should  Contain  All  the  Matters  on 

which  the  cause  is  to  be  determined,  and  it  is  not  proper  for  counsel  to 
make  another  transcript  a  part  of  the  case  by  stipulating  that  the  evi- 
dence and  findings  in  such  other  transcript,  so  far  as  pertinent,  shall  be 
considered  in  the  case  on  appeal.    Spangkr  v.  San  Francisco,  158. 

4.  Constr0C3tion  of  Rule  of  Court. — The  rule  of  the  supreme  court  of 

California  applicable  to  proceedings  for  writs  of  prohibition  and  the  like 
writs  requiring,  when  a  judge  or  public  officer  is  named  as  respondent, 
that  the  petition  shall  state  the  names  of  the  real  parties  in  interest, 
and  that  a  copy  of  the  petition  and  writ  shall  be  served  upon  such 
parties,  does  not  require  that  they  be  made  formal  parties  to  the  pro- 
ceedings by  being  named  as  defendants,  but  only  that  their  names  shall 
be  disclosed  by  the  petition.  A  failure  to  serve  them  with  a  copy  of  the 
petition  and  writ  does  not  abate  the  whole  proceeding,  but,  at  most,  re- 
quires its  postponement  until  they  can  be  served  and  have  a  reasonable 
time  to  appear.     Haveymer  v.  Superior  Court,  192. 

6.  Practice  on  Appeal.  — The  appellee  may  serve  a  counter-case  in  lieu  of 

filing  specific  exceptions  to  appellant's  statement  of  the  case  on  appeal. 
Horne  v.  Smith,  903. 

See  Corporations,  16;  Neoligencb,  4;  Tkial,  2. 

ARREST. 

1.  Abrest,  without  Warrant,  fob  Misdemeanob,  by  an  officer  of  the 
peace  who  does  not  see  the  offense  committed,  is  illegal;  nor  will  suspi- 
cion that  the  party  has  committed  a  misdemeanor  on  a  previous  occasion 
justify  an  arrest  without  warrant.     Pinkerton  v.   Verberg,  473. 

SL  Arrest  without  Warrant — Street- walker.  — Although  a  conserva- 
tor of  the  peace  may  arrest,  without  warrant,  a  street-walker  or  com- 
mon prostitute  who  is  on  the  street  plying  her  vocation,  still  a  mere 
suspicion  that  she  is  doing  so,  where  there  is  no  act  indicating  that  she 
is  there  for  that  purpose,  will  not  justify  such  arrest,  nor  render  it  legaL 
Id. 

5.  Arrest  —  Necessity  of  Reading  Warrant.  — An  officer  seeking  to  ex- 

ecute a  valid  warrant  of  arrest  need  not  announce  nor  explain  its  con- 
tents to  the  accused,  when  he  has  knowledge  of  the  charge  contained 
therein.  King  v.  State,  89. 
4.  Abbest  without  Warrant.  —  A  policeman  or  town  marshal  may,  with- 
out warrant,  arrest  one  who  commits  a  breach  of  the  peace  in  his  pres- 
ence, or  who,  by  boisterous  conduct,  accompanied  by  violent  words  or 
actions,  indicates  a  purpose  to  commit  such  breach.     Martin  r.  State,  91. 

6.  Arrest  without  Warrant  —  Right  to  Summon  By-.standers. — An 

officer  having  the  right  to  make  an  arrest  without  warrant  may  summon 
by-standers  to  assist  him,  when  necessary  to  make  the  arrest,  and  such 
summons  clothes  them  with  authority  to  render  him  all  needed  assistance. 
Id. 
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6.  Arkest  wrrHOUT  Wareant —  Proof  of  Summonino  of  Bt-standers. 
—  The  words  spoken  by  an  officer  to  summons  by-standers  to  assist  him 
in  making  an  arrest  without  warrant  may  be  given  in  evidence  against 
any  one,  whenever  the  fact  of  their  being  summoned  becomes  a  material 
inquiry.    Id. 

See  Cbtminal  Law,  24,  25. 

ASSAULT. 
See  Criminal  Law,  2-5,  17. 

ASSIGNMENT. 

\.  Assignment  of  Moneys  to  become  Due.  — If  one  who  is  performing 
work  under  a  contract  executes  an  assignment  of  all  moneys  due  or  which 
may  become  due  him  on  any  work  he  may  perform,  and  which  assign- 
ment declares  it  shall  remain  in  force  until  all  the  notes  which  are  due 
or  which  are  to  become  due  to  the  assignee  are  paid,  and  is  supplemented 
with  a  power  of  attorney,  purporting  to  be  irrevocable,  authorizing  the 
assignee  to  collect  all  sums  of  money  wliich  are  and  shall  be  due  by  rea- 
son of  his  performance  of  the  contract,  such  assignment  and  power, 
though  the  contract  contained  a  clause  prohibiting  its  assignment,  operate 
to  transfer  to  the  assignee  all  moneys  necessary  to  pay  notes  due  to  him 
from  the  assignor,  though  executed  after  the  making  of  the  assignment. 
Norton  v.   Whitehead,  172. 

%.  Assignment  of  Contracts. — The  Civil  Code  of  California  removes  the 
restrictions  formerly  existing  upon  the  power  of  parties  to  assign  their 
ordinary  contracts,  though  it  does  not  render  all  contracts  assignable 
regardless  of  their  nature  or  eflfect,  nor  does  it  render  null  any  agreement 
or  prohibition  the  parties  themselves  may  have  made  on  the  subject. 
La  Rue  v.  Oroezinger,  1 79. 

3.  Assignment  of  a  Contract  cannot  be  Made  when  its  nature  is  such 

that  performance  by  another  would  be  an  essentially  different  thing  from 
that  contracted  for.  Hence  an  artist  or  author  contracting  to  paint  a 
picture  or  write  a  book  cannot  assign  such  contract  so  far  as  to  authorize 
its  performance  by  another.     Id. 

4.  Contract,  What  Assignable.  —  Contract  by  which  the  owner  of  a  vine- 

yard is  given  the  privilege  of  selling  all  the  grape.s  which  he  may  grow 
for  a  period  of  ten  years  from  vines  in  such  vineyard,  the  grapes  to  be 
sound,  and  to  contain  twenty-two  per  cent  of  saccliariue  matter,  may  be 
assigned  by  the  vineyardist,  there  being  no  evidence  that  vines  raised  in 
the  same  vineyard  by  one  man,  containing  tlie  specified  amount  of  sac- 
charine matter,  would  probably  be  different  from  grapes  raised  there  by 
another  man.  Id. 
6.  OFfiONAL  Contract  may  be  Assigned;  therefore  one  who  has  the  right, 
but  is  under  uo  obligation  to  sell  the  growth  of  his  vineyard  at  a  speci- 
fied price,  may  assign  that  right  to  another,  to  whom  he  hcis  transferred 
the  vineyard.     Id. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Receivers,  21,  22. 

ASSOCIATIONS. 
See  Voluntary  Associations. 
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ASSUMPSIT. 
L  MoKBT  Patd  without  CoNsrDKRATioN  may  be  recovered  in  assumpsit 

under  a  declaration  on  the  common  counts  for  money  had  and  received. 

Sipky  V.  Case,  428. 
2.  Elkction  to  Watvi  Tort  akd  Sck  in  Assdmpsit.  — When  wrong-doers 

have  converted  but  have  not  sold  the  property  of  another,  he  may  waive 

the  tort  and  proceed  upon  an  implied  contract  of  sale  to  the  wrong-doers. 

The  contract  implied  in  such  cases  is,  that  they  will  pay  the  value  of  the 

property  as  if  it  had  been  sold  to  them  by  the  owner.     Terry  v.  Munger, 

803. 

5.  The  Title  of  Property  Converteu  Passes  to  the  Wrong-dokr  when 

the  owner  elects  to  waive  the  tort  and  to  sue  in  assumpsit  for  the  value 
of  the  property.  Id. 
4.  ELEcnoN  TO  Waive  Tort  and  Sue  in  Assumpsit  Persons  who  have 
BEEN  Guilty,  with  Others,  of  Converting  Property  vests  the  title 
to  such  property  in  the  persons  so  sued,  and  the  plaintiff  cannot,  if  he 
had  knowledge  of  the  facts  when  he  commenced  his  action,  subsequently 
maintain  an  action  against  another  person  to  recover  damages  against 
him  for  the  alleged  conversion  of  the  same  property.     Id. 

6.  Judgment  Record  is  Admissible  Evidence  in  favor  of  one  who  was 

not  a  party  to  the  former  action,  if  the  purpose  in  offering  it  in  evidence 
is  to  show  that  the  plaintiff  who  is  suing  for  the  conversion  of  his  prop- 
erty has  elected  to  waive  sucli  conversion,  and  to  sue  in  assumpsit  for  its 
value,  because,  by  such  election,  the  plaintiff  parted  with  his  title  to  his 
property.     Id. 

6.  Election  between   Inconsistent  Rights  and  Remedies  cannot  bk 

Reconsidered  even  where  no  injury  has  been  done  by  the  choice,  or 
would  result  from  setting  it  aside.  Hence  an  election  to  waive  a  tort 
and  to  sue  in  assumpsit  takes  effect  on  the  commencement  of  the  action 
whether  it  proceeds  to  judgment  or  not.     Id. 

7.  Election  to  Waive  Tort  and  to  Sue   in  Assumpsit  One  of  Sev- 

eral Persons  who  were  guilty  of  converting  property  operates  in  favor 
of  his  co-tort-feasors  who  are  not  parties  to  the  action,  and  precludes 
any  subsequent  recovery  against  them  for  such  conversion,  because  by 
such  suit  the  plaintiff  elects  to  consider  the  tort  as  a  sale  of  the  prop- 
erty, and  the  title  is  vested  in  the  tort-feasor;  and  having  thus  divested 
himself  of  title,  the  plaintiff  has  no  cause  of  action,  unless  it  be  ona 
founded  upon  an  implie<l  sale.     Id. 

See  Vendor  and  Vendee,  14. 

ATTACHMENT  AND  GARNISHMENT. 
1.  Garnishment  of  Debt  in  Suit.  —  During  the  pendency  of  a  suit  against 
a  debtor  by  his  creditor  in  one  court,  the  debtor  cannot  be  compelled,  as 
garnishee,  to  defend  a  suit  in  a  different  court  by  one  seeking  a  judg- 
ment against  him  for  the  same  debt;  but  where,  after  asserting  his 
defense,  judgment  has  been  rendered  against  him  in  the  garnishment 
proceeding,  and  he  has  failed  to  pursue  his  legal  remedies  to  relieve  him- 
self from  the  erroneous  judgment,  he  cannot  enjoin  the  collection  of  the 
creditor's  judgment  by  pleading  the  judgment  in  the  garnishment  pro- 
ceeding, nor  can  the  plaintiff  therein  intervene  to  prevent  the  coUectioa 
of  such  judgment.     Burke  v.  Hance,  28. 
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2.  Garnishmbkt  ot  Final  Judgment  —  Exemptioits. — A  final  Judgment 
for  conversion  is  subject  to  garnishment  in  an  action  in  another  conrt, 
when  there  is  nothing  to  show  how  much  of  the  judgment  proceeded 
from  exempt  property,  and  part  of  the  property  converted  was  not  ex- 
empt.    Id. 

8.  Exemption  as  Laborer.  —  If  the  occnpation  of  the  defendant  debtor  is 
shown,  it  is  a  question  of  law  whether  he  is  within  the  meaning  of  a 
statute  exe:;ipting  certain  wages  of  a  "laboring  man  or  woman  "  from 
seizure.     Wildner  v.  Ferguson,  495. 

4.  Exemption  as  Laborer. —  An  agent  who  sells  goods  by  sample  is  not 
within  the  meaning  of  a  statute  exempting  certain  wages  of  "  a  labor- 
ing man  or  woman "  from  seizure.  The  statute  refers  only  to  those 
whose  work  is  manual.     Id. 

ATTORNEY  AND  CLIENT. 

1.  Skill  and  Diligence  Required  of  Attorney.  — Attorneys  are  held  to  the 

same  rule  of  liability  for  want  of  professional  skill  and  diligence  in  prac- 
tice, and  for  erroneous  or  negligent  advice  to  those  who  employ  them,  as 
are  physicians,  surgeons,  and  others  who  hold  themselves  out  to  the 
world  as  possessing  skill  and  qualifications  in  their  respective  trades  and 
professions.     Citlzem'  Loan  Fund  etc.  Ass'n  v.  Friedley,  320. 

2.  Liability  of  Attorney.  — An  attorney  who  undertakes  the  management 

of  business  committed  to  his  charge  does  not  insure  absolute  success,  but 
impliedly  represents  that  he  possesses  the  skill  and  will  exhibit  the  dili- 
gence ordinarily  possessed  and  employed  by  well-informed  members  of  his 
profession;  and  he  will  be  liable  if  his  client's  interests  suffer  on  account  of 
his  failure  to  understand  and  apply  those  rules  and  principles  of  law  that 
are  well  established  and  clearly  defined  in  elementary  books,  or  which 
have  been  declared  in  adjudged  cases  that  have  been  duly  reported  and 
published  a  sufficient  length  of  time  to  have  become  known  to  those  who 
exercise  reasonable  diligence  in  keeping  pace  with  the  literature  of  the 
profession.  Id. 
8.  Liability  of  Attorney.  —  An  attorney  is  liable  for  the  consequences  of 
ignorance  or  non-observance  of  the  rules  of  practice  of  his  court,  or  want 
of  care  in  the  preparation  of  the  case  for  trial;  but  he  is  not  liable  for  an 
error  of  judgment  upon  points  of  new  occurrence,  or  of  nice  or  doubtful 
construction.     Id. 

4.  Liability  of  Attorney.  —  An  attorney  is  liable  for  negligence  who  is 

ignorant  of  the  ordinary  and  settled  rules  of  pleading  and  practice,  and 
of  the  statutes  and  published  decisions  of  his  own  state;  but  he  is  not 
liable  where  he  accepts  as  true  and  correct  law  a  decision  of  the  court  of 
last  resort  of  such  state;  nor  is  he  liable  for  a  mistake  in  reference  to  a 
matter  in  which  the  members  of  his  profession  possessed  of  reasonable 
skill  and  knowledge  may  differ  as  to  the  law  until  it  has  been  settled  by 
such  court;  nor  is  he  liable  if  mistaken  in  a  point  of  law  on  which  reason- 
able doubt  may  be  entertained  by  well-informed  lawyers.     Id. 

5.  Liability  of  Attorney.  —  An  attorney  is  not  liable  for  a  mistake  in  ad- 

vice given  prior  to  the  publication  of  a  decision  of  the  court  of  last  resort 
in  his  own  state  establishing  a  contrary  rule.     Id, 
See  Receivers,  16. 

BALLOTS. 
See  Elections,  13. 
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BILL  OF  EXCEPTIONS. 
See  Tbiai>,  7;  Witnkssks,  2. 

BILLS  OF  LADINO. 
See  Carriers,  17> 

BONDS. 
See  Sales,  8. 

BREACH  OF  PEACE. 
See  Arrest,  4. 

BROKERS. 

1.  Stock-bkokke  kot  Bound  to  Make  Actual  Pukchask  or  Stocks  Held 
ON  Margin.  —  Where  stock-brokera  agree  to  buy  certain  stocks  for  a 
customer  on  a  margin,  and  to  hold  thera  subject  to  his  demand,  the  cus- 
tomer to  advance  sufficient  money,  when  required,  to  protect  them  from 
loss,  they  are  not  bound  to  make  an  actual  purchase  of  the  stocks,  but  it 
is  enough  if  they  were  ready  and  able  at  any  time  to  procure  them  in  the 
market  and  deliver  them  on  demand  at  the  price  of  the  day  of  the  con- 
tract. And  if  the  stocks  depreciate  to  the  extent  of  the  customer's  ac- 
count, no  damage  could  have  resulted  to  him  from  their  failure  to  make 
an  actual  purchase.     Ingraham  v.  Taylor,  291. 

8.  Llability  of  Broker  Selling  Stocks  for  Trustee  in  Violation  of 
Latter's  Trust.  —  A  testator  by  his  will  gave  certain  securities  to  a 
trustee  for  the  benetit  of  his  daughter  N.,  the  income  to  be  paid  to  her 
for  life,  and  the  remainder  to  go  to  her  heirs.  The  will  provided  that  N. 
might  receive  one  thousand  dollars  a  year  of  the  principal,  but  not  in  all 
to  exceed  one  half  of  the  principal.  The  trustee  and  N.  used  the  trust 
property  in  stock  speculations,  the  defendants  acting  as  their  brokers, 
receiving  stocks  from  them,  and  charging  a  commission.  The  trust  es- 
tate was  lost  in  these  speculations,  and  the  plaintiflF,  who  was  appointed 
ustee  in  place  of  the  former  trustee,  removed,  brought  suit  to  recover 
from  the  defendants  the  value  of  the  trust  property  which  they  had  re- 
ceived and  sold,  and  it  was  held,  —  1.  So  far  as  they  sold  the  securities 
as  mere  agents,  in  good  faith,  without  knowledge,  actual  or  construct- 
ive, that  other  persons  interested  in  the  trust  were  being  prejudiced,  and 
had  fully  accounted,  they  were  not  liable.  The  trustee  might  rightfully 
sell  for  the  purpose  of  reinvesting,  or  of  paying  N.  such  portions  of  the 
principal  as  she  was  entitled  to,  and  the  defendants  might  safely  act  as 
her  agents  for  that  purpose;  but  if,  with  the  defendants'  knowledge,  the 
trustee  sold  for  other  purposes,  in  violation  of  the  trust,  they  were  liable, 
even  though  they  sold  as  agents.  2.  If  the  trustee  sold  the  securities  con- 
stituting the  trust  estate  for  the  purpose  of  using  the  proceeds  in  stock 
speculations,  or  of  permitting  N.  so  to  use  them,  it  was  a  breach  of  trust 
in  which  the  defendants  participated,  if  they  purchased,  knowinjg  the 
purpose.  And  if  they  were  holding  stocks  on  margins  for  the  trustee 
and  N.,  and  received  the  trust  estate  as  security,  and  subsequently  sold 
it,  using  the  avails  to  make  good  the  losses,  they  were  liable  for  the 
trust  estate  so  received  by  them.  3.  The  trust,  its  terms,  conditions, 
and  limitations,  having  been  matters  of  record,  the  defendants  took  the 
property  with  full  knowledge  that  others  besides  the  trustee  and  N.  were 
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interested  in  it,  because,  knowing  that  it  was  tmst  property,  they  were 
put  upon  inquiry,  and  the  law  imputed  to  them  such  knowledge  as  they 
would  have  obtained  had  they  made  inquiry.  They  were  therefore  lia- 
ble for  the  trust  property,  if  any,  in  their  hands,  and  for  the  avails  of 
that  which  they  had  disposed  of,  less  the  amount  that  had  been  used  for 
the  ligitimate  purposes  of  the  trust.  4.  So  far  as  the  question  of  notice 
to  the  defendants  was  concerned,  it  mattered  not  whether  the  gift  over 
was  valid  or  void;  it  was  enough  that  there  were  possible  parties  who  had 
an  interest  in  the  property  besides  the  trustee  and  N. ;  and  as  that  fact 
clearly  appeared  on  the  face  of  the  will,  the  trust  was  neither  unknown 
nor  unsuspected.  5.  The  action  of  the  probate  court  in  distributing  th« 
property  to  trustees  in  trust  for  N.  was  not  conclusive  as  to  the  parties 
interested  in  the  estate.  Tiie  distribution  was  in  terms  made  under  the 
will,  which  gave  her  only  a  life  estate.  The  court  made  no  distribution 
of  the  remainder.  6.  On  the  question  of  notice  to  the  defendants,  it 
mattered  not  that  there  might  be  doubt  as  to  whom  the  reversioners  were, 
there  being  no  doubt  or  uncertainty  as  to  the  equities  of  the  reversioners. 

7.  So  far  as  the  defendants  were  concerned,  any  property  purchased  by 
the  trustees  to  take  the  place  of  that  sold  by  them  was  trust  property. 

8.  The  plaintiflf's  right  to  recover  did  not  depend  upon  N.'s  interest  in 
the  property,  9.  The  former  trustee  could  not  be  held  liable  for  the 
squandering  of  the  estate  by  liis  successor,  although  notice  of  hia  resig- 
nation had  not  been  given  to  the  heirs.    Leake  v,  Watson,  270. 

BURDEN  OF  PROOF. 
See  Carrieks,  6;  Criminal  I  aw,  13-15. 

CARRIERS. 

1.  Duty  as  to  Goods  Carrieu.  —  A  carrier's  duty  is  not  limited  to  the 

transportation  of  goods  delivered  for  carriage.  He  must  exercise  due 
diligence  to  protect  them  from  destruction  and  injury  resulting  from 
ccJnditions  which,  in  the  exercise  of  due  care,  may  be  averted  or  counter- 
acted.    Beard  v.  Illinois  Central  A  y  Co.,  SSI. 

2.  Duty  to  Protect  Goods.  —  A  common  carrier  receiving  goods  for  trans- 

portation must  guard  them  from  destruction  by  the  elements,  from  the 
effect  of  delays,  and  from  every  source  of  injury  which  he  may  avert,  and 
which,  in  the  exercise  of  care  and  ordinary  intelligence,  maybe  known  or 
anticipated.  Unknown  causes,  or  those  inherent  in  the  nature  of  the 
goods,  and  which  cannot  be,  in  the  exercise  of  diligence,  averted,  will 
not  reader  the  carrier  liable.  Hence  the  nature  of  the  goods  must  be 
considered  in  determining  the  carrier's  duty.     Id. 

8.  Duty  as  to  Perishable  Goods.  —  A  common  carrier  who  has  knowingly 
received  butter  for  transportation  must  exercise  the  care  and  diligence 
necessary  to  protect  it  from  heat,  and  carry  it  in  improved  cars,  if  such 
cars  are  in  use  and  will  protect  it,  aud  cannot  escape  liability  for  not 
safely  transporting  on  tlie  ground  that  it  did  not  have  cars  sutBcient  for 
that  purpose;  that  the  car  was  sealed  when  received;  that  it  was  custom- 
ary to  haul  cars  received  from  the  connecting  carrier  without  changing 
the  goods  in  them,  or  that  the  rate  of  charges,  as  shown  by  the  way-bill, 
was  for  common  cars  only.     Id. 

4.  Freight  Charges  as  Limiting  Liability.  —  Freight  charges  for  perish- 
able goods  will  not  limit  the  care  to  be  exercised  by  the  carrier  in  trane- 
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portation,  nor  restrict 'his  liability,  nnless  tne  charges  fixed  in  the  way- 
bill express  a  contract  that  the  goods  may  be  carried  so  as  to  destroy 
their  value,  and  that  excuses  the  carrier  from  the  exercise  of  the  care  re- 
quired of  him  by  law.  Id. 
6.  EviDENCB  OF  Want  of  Care.  —  In  an  action  against  a  common  carrier 
to  recover  for  the  loss  of  a  car  of  butter,  and  alleging  negligence  on  his 
part  for  not  taking  proper  precautions  to  preserve  it  during  transporta- 
tion, evidence  is  admissible  to  show  a  custom  among  carriers  to  put 
butter  in  cold  storage,  when  refrigerator-cars  were  not  ready  to  receive 
it.     Id. 

6.  Pbesumption  as  to  Condition  of  Goods  —  Burden  of  Proof.  — ^  The 

presumption  arises  that  perishable  goods  shipped  in  good  order  continue 
in  that  ^condition  when  in  the  hands  of  a  connecting  carrier,  and  the 
burden  of  proof  is  on  him  to  show  that  they  were  not  in  good  condition 
when  received  bj'  him.     Id. 

7.  Common  Carrier  cannot  Excuse  Himself  fob  Failure  to  Carry  and 

deliver  because  prevented  by  human  agency  not  under  his  control,  with- 
out fault  on  his  part;  but  if  property  is  wholly  lost  or  partially  decayed 
through  some  inherent  quality,  without  fault  on  the  part  of  the  carrier, 
this  will  excuse  the  failure  to  safely  carry  and  deliver.  Oulf  etc  R'y  Co. 
T.  Levi,  45. 

8.  Delay  Caused  by  Strikes  or  Mobs.  —  A  common  carrier  is  not  liable 

for  loss  or  damage  naturally  resulting  from  delay  in  delivering  freight, 
caused  by  mobs  or  a  strike  of  employees,  accompanied  by  intimidation 
and  violence  which  could  not  be  prevented  or  suppressed  by  the  carrier 
or  the  civil  authorities.  All  that  is  required  of  the  carrier  in  such  case 
is,  that  he  shall  exercise  due  care  and  diligence  to  guard  against  the  delay, 
and  omit  no  reasonable  eflFort  to  secure  the  safety  of  the  property.  Id. 
0.  Duty  to  Deliver  to  Connecting  Line.  —  Where  a  common  carrier  re- 
ceives goods  consigned  beyond  the  terminus  of  its  own  line,  with  an 
agreement  to  deliver  to  a  connecting  line,  the  contract  of  shipment  im- 
poses not  only  the  duty  to  transport  safely  over  its  own  road,  but  also  to 
safely  deliver  to  the  next  connecting  carrier.  Alabama  Oreat  S.  R.  R.  Co, 
V.  Thomas,  119. 

10.  Duty  to  Deliver  to  Connecting  Line.  —  The  carrier's  liability,  if  he 
has  undertaken  to  carry  goods  beyond  his  own  line,  does  not  terminate 
upon  the  arrival  of  the  goods  at  his  own  terminal  depot,  but  continues 
when  there  is  a  further  duty  to  carry  over  an  intermediate  short  line  be- 
longing to  it,  and  connecting  with  the  connecting  road,  in  order  to  com- 
plete the  act  of  delivery  to  the  connecting  carrier.     Id. 

11.  Liability  over  CoNNECTiNa  Line.  —  A  carrier,  in  undertaking  to  for- 
ward goods  beyond  the  terminus  of  its  own  route,  is  bound  to  obey  all 
reasonable  instructions  of  the  shipper  or  consignor  not  in  conflict  with 
the  terms  of  the  contract  of  shipment;  and  if  it  disregard  such  instruc- 
tions, and  the  goods  are  lost  by  this  act  of  negligence,  it  is  liable  for 
their  valu6,  though  the  loss  occurs  while  they  are  in  the  possession  of  an- 
other carrier  or  person.     Id. 

12.  Liability  FOR  Safe  Delivery  of  Live-stock  to  Connecting  Line. — 
Where  a  carrier  has  contracted  to  carry  live-stock  over  his  own  road  and 
deliver  them  to  a  connecting  carrier,  it  is  his  duty,  after  the  transit  on 
his  own  road  is  completed,  and  the  stock  transferred  to  cars  accepted 
by  the  shipper  preparatory  to  delivery  to  the  connecting  line,  to  either 
permit  the  consignor  to  put  such  cars  in  proper  condition  to  safely  trans- 
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port  the  stock,  as  he  had  agreed  to  do,  or  himself  perform  this  duty  with 
reasonable  care  and  diligence;  and  for  a  failure  so  to  do,  the  carrier  is 
liable  for  a  resulting  injury  to  the  stock.  This  duty  includes  the  pro- 
Tiding  of  suitable  bedding  for  the  cars,  partitions  to  keep  the  cattle 
apart,  and  the  exercise  of  proper  care  to  prevent  crowding  of  the  stock 
in  the  cars.     Id. 

15.  Delivery  or  Live-stock  to  Oonnecttno  Cabribb — Evidence  to  Exccsb 
Consignor's  Liability. —  In  an  action  against  a  carrier  on  the  contract  of 
carriage,  to  recover  for  injuries  to  live-stock  arising  from  negligence  in 
delivery  to  a  connecting  carrier,  evidence  showing  au  ofiFer  on  the  part  of 
the  consignor  to  perform  all  the  duties  imposed  upon  him  by  the  con> 
tract  is  admissible.     Id. 

14.  Liability  oyer  Connecting  Line  as  Forwarder. —  In  so  far  as  a  car- 
rier acts  as  a  mere  forwarder,  assuming  as  agent  of  the  consignor  to 
have  the  goods  forwarded  by  a  connecting  line,  he  is  liable  only  as  bailee 
for  the  exercise  of  ordinary  care,  or  such  care  as  persons  of  ordinary 
prudence  exercise  in  reference  to  their  own  property  under  like  circum- 
stances.    Id. 

16.  Limitation  of  Liability  by  Contract.  —  A  carrier  cannot  limit  his 
liability  by  contract,  so  as  to  evade  responsibility  for  injuties  which  may 
occur  through  the  negligence  of  his  servants.  Such  contract  is  contrary 
to  public  policy.     Id. 

16.  Liability. —  The  liability  of  a  common  carrier,  except  so  far  as  lawfully 
limited  by  special  contract,  is  that  of  an  insurer  against  all  losses,  except 
those  occasioned  by  the  act  of  God,  the  public  enemy,  or  the  coutriba- 
tory  negligence  of  the  consignor.     Id. 

17.  Bill  of  Lading,  Constrcction  of. —  In  construing  a  bill  of  lading  given 
by  the  carrier  for  the  safe  transportation  and  delivery  of  goods  shipped 
by  a  consignor,  the  contract  will  be  construed  most  strongly  against  the 
carrier,  and  favorably  to  the  consignor,  in  case  of  doubt  in  any  matter  of 
construction.     Id. 

18.  Pleapino  —Sufficiency  of  Answer. — Where  the  petition  in  an  action 
against  a  company  owning  and  operating  a  freight  tug-boat  alleges  that 
such  company  was  a  carrier  of  passengers,  and  that  plaintiff's  child  was 
killed  while  a  passenger  on  such  boat,  an  answer  alleging  that  the  boat 
was  not  a  passenger-boat,  and  that  the  employees  of  the  company  were 
forbidden  to  carry  any  one  as  a  passenger  without  a  special  permit,  which 
was  not  in  this  case  obtained,  is  sufficient.     Cook  v.  Houston  etc.  Co.,  52. 

19.  Running  Trains  at  Speed  Prohibited  by  Ordinance  Negligence  peb 
Sk.  —  A  cable-railway  company  in  running  its  trains  through  the  streets 
of  a  city  at  a  rate  of  speed  prohibited  by  ordinance  is  guilty  of  negli- 
gence per  Re.  And  where  a  passenger,  on  alighting  from  a  car  of  the 
company  running  at  such  prohibited  rate  of  speed,  is  injured  by  a  simi- 
lar car  running  in  the  opposite  direction,  it  cannot  be  said  that  the  speed 
of  the  train  had  no  direct  agency  in  causing  the  injury.  Weber  v.  Kan- 
tas  City  Cable  R'y  Co.,  541. 

20.  Ddty  of  Railway  Company  to  Passengers  Getting  on  and  off.  —It 
is  the  duty  of  a  railway  company  to  stop  its  cars  and  to  let  them  remain 
at  rest  long  enough  for  passengers  to  get  on  and  oflF  with  safety,  and  its 
servants  in  charge  of  an  approaching  train  must  govern  their  conduct 
accordingly.     Id. 

SL  Contributory  Negligence  of  Railway  Passenger  Bars  Recovery.  — 
While  carriers  of  passeug*)^  ^"^  held  to  a  very  high  degree  of  care,  there 
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la  a  corresponding  obligation  on  the  part  of  the  passenger  to  act  with 
prudence;  and  if  his  negligent  act  contributes  to  the  briugiug  about  of 
the  injury,  he  cannot  recover.     Id. 

22.  Leaving  Cab  Door  Open  sot  iNvrrATiON  to  Alight  when.  — The  fact 
that  the  door  of  a  railway  car  is  left  open  and  unguarded  cannot  be  re* 
garded  as  an  invitation  for  a  passenger  to  alight  while  the  train  is  run- 
ning at  full  speed.  The  fact  that  a  train  does  not  stop  or  check  up  is  a 
warning  to  passengers  not  to  get  o£F.     Id. 

23.  Rights  of  Passengers  at  Railway  Stations.  — Passengers  arriving  at 
or  departing  from  the  railway  station  of  a  common  carrier  have  a  right 
to  equal  convenience  and  opportunity  to  approach  such  station  or  to 
depart  therefrom,  and  are  entitled  to  the  benefit  of  whatever  competition 
may  grow  out  of  the  public  demands,  and  the  contests  of  others  to  sup- 
ply such  demands  and  receive  compensation  therefor.  Montana  etc  R'y 
Co,  ▼.  Langlois,  745. 

See  Railroad  Companies. 

CAVEAT  EMPTOR. 
See  Sales,  6. 

C3ERTIFI0ATI0N  OF  CHECKS. 
See  Negotiable  Instruments,  8-18L 

'CHALLENGES  TO  JURORS. 
t  See  Criminal  Law,  10. 

'  CHARACTER. 

See  Criminal  Law,  11;  Evidknoi,  6,  8. 

CHARTER. 
8ee  CoNSTiTXTTioNAL  Law,  1;  Corporations,  4-17* 

CHATTEl.,  MORTGAGES. 
L  0»  Crops — Record  as  Notice  a  iter  Harvesting. — The  mortgagor  in 
a  recorded  mortgage  of  a  growing  crop,  if  left  in  possession  after  it  ia 
harvested,  possesses  a  beneficial  interest  in  the  property  until  foreclos- 
ure, and  may  pass  a  good  title  to  one  who  purchases  in  good  faith  in 
open  market  without  actual  notice  of  the  mortgage.  OilUlan  v.  Kendall, 
766. 

2.  Record  as  Notice.  —  A  recorded  chattel  mortgage  of  growing  grain  is  not 

notice  of  a  mortgage  on  the  same  grain  in  a  crib  or  bin,  where  it  has  been 
lawfully  placed  by  the  mortgagee,  or  by  the  mortgagor  with  his  consent,, 
so  as  to  affect  the  title  of  an  innocent  purchaser  who  has  bought  it  of 
the  mortgagor  in  open  market  without  actual  notice  of  the  mortgage;. 
Id. 

3.  Lien  for  Expense  in  Collecting  Chattel  Mortgage.  —  Where  a  chat- 

tel mortgage  provides  that  the  mortgagee  may,  upod  default,  retain  from 
the  proceeds  of  the  sale  of  the  mortgaged  property  an  attorney's  fee  and 
such  other  expense  £is  may  be  incurred,  he  may  charge  and  enforce  the 
necessary  expense  of  unsuccessful  efforts  to  take  possession  of  the  prop- 
erty, notwithstanding  a  tender  of  the  bare  debt  thereafter;  but  the 
AM.  ST.  Rep.,  Vol.  XVIII.— tO 
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attorney's  fees  cannot  be  collected,  unless  there  has  been  a  foreclosure^ 
Beiaan  r.  Mott,  489. 

See  ExEOUTiox;  Mobtoaoes. 

CHECKS. 
See  Negotiablb  Instruments,  8-13. 

COMMON  CARRIERS. 
See  Cabbiebs. 

COMMON  COUNTS. 
See  Assumpsit,  1. 

COMPLAINT. 
See  Fleadinq,  1. 

CONFLICT  OF  LAWS. 
See  CoBFOBATiONS,  24. 

CONNECTING  LINES. 
See  Cabriers,  9-14. 

CONSIDERATION. 
See  FaAUPULXNT  Contetakces,  11-15;  Infants,  2,  3;  SrECono  FKBroBM* 

INCE,  3. 

CONSPIRACY. 
See  Criminal  Law,  6-8,  17,  18. 

CONSTITUTIONAL  LAW. 
L  Tbiai  WTTHOOT  Jubt.  —  A  city  charter  providing  that  prosecntiona  for 
Eolations  of  the  city  ordiuances  shall  be  tried  by  the  police  court  with- 
out the  intervention  of  a  jury  is  not  void  as  being  in  conflict  with  a  con« 
ititutional  provision  that  the  right  of  trial  by  jury  shall  remain  inviolate, 
when  the  provisions  of  such  charter  apply  only  to  minor  misdemeanors, 
and  have  no  reference  to  the  violation  of  the  criminal  laws  of  the  state, 
wherein  express  provision  is  made  for  trial  by  jury.  Liberman  ▼.  StaiCf 
791. 

2.  Under  Constitutional  Guabanty  of  Personal  Liberty,  one  may  travel 

along  the  public  highways  or  in  public  places,  and  while  conducting  him- 
self in  an  orderly  and  decent  manner,  neither  interfering  with  nor  dis- 
turbing another's  rights,  he  will  be  protected,  not  only  in  his  person,  but 
in  his  safe  conduct.  No  one  can  be  restrained  of  his  liberty  unless  he 
has  transgressed  some  law.     Pinkerton  v.  Verberg,  473. 

3.  Personal  Libebty.  —  A  law  which  places  the  safe-keeping  and  conduct 

of  another  in  the  hands  of  a  conservator  of  the  peace,  unless  for  some 
breach  of  the  peace  committed  in  his  presence,  or  upon  suspicion  of  felony, 
is  oppressive,  unjust,  and  unconstitutional.     Id. 
See  Rlections,  2-12;  Mechanic's  Lien;  Municipal  Cobpobations,  12,  13; 

Sunday. 
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contracts. 

1.  CoNSTRUcnoir  —  Evibencb  of  Parties.  — The  intentfon  of  tbe  parties  to 

a  written  contract  must  be  ascertained  from  the  terms  employed,  the 
subject-matter,  the  attendant  circumstances,  and  the  object  to  be  accom« 
plished.  The  parties  cannot  testify  to  their  understanding  and  intention, 
to  aid  in  the  construction.     Dams  v.  Bobert,  126. 

2.  ScFTiciENCT  OF,  NOTwrrHSTANDiNQ  IMPERFECTIONS. — Though  there  are 

some  formal  imperfections  in  a  written  contract,  still  it  is  sufiScient  if  i^ 
contains  matter  which  will  enable  the  court  to  ascertain  the  terms  and 
conditions  on  which  the  parties  intended  to  bind  themselves.  Witty  ▼., 
Micldgan  Mutual  Life  Ins.  Co.,  327. 

S.  Relief  against  Unanticipated  Accident.  —  Where  an  unanticipated 
accident  occurs  not  provided  for  when  the  contract  was  made,  and  which 
leaves  one  of  the  parties  remediless  in  a  court  of  law,  equity  may  be  in- 
voked to  give  relief.     Bloomington  v.  Smith,  310. 

4.  CJoNTRAcrr  not  in  Restraint  of  Trade  when.  —  A  contract  not  in  gen* 
eral  restraint  of  trade,  but  limited  as  to  place  and  person,  which  does  not 
deprive  the  public  of  the  industry  of  the  party  restricted,  but  which  is 
■imply  a  contract  for  the  enlistment  of  such  party's  services  as  an  agent 
of  the  other  party  to  the  contract,  is  not  void  as  being  in  restraint  of 
trade.  Where,  therefore,  a  party  contracts  to  give  to  another  the  sole 
and  exclusive  right  to  sell  and  deal  in  a  certain  brand  of  cigars  in  a  state, 
and  not  to  sell  said  brand  of  cigars  to  any  one  else  in  said  state,  in  con* 
sideration  that  the  other  party  to  the  contract  ceases  to  advertise  and 
sell  other  brands  of  cigars  from  which  he  has  been  deriving  profit,  and 
purchases  said  brand  of  cigars  from  the  former,  and  introduces  and  pro* 
motes  the  sale  thereof  in  said  state,  such  contract  is  valid,  and  not  in  re* 
straint  of  trade.     Newell  v.  Meyendorff,  738. 

See  Assignment,  1-6;  Corporations,  19;  Husband  and  Wifk,  3,  4;  Iw- 
fants,  1-5;  Landlord  and  Tenant,  5;  Municipal  CoBFOKATiONa^  l-3j 
RscBiVERS,  2-4;  Specific  Performance,  1,  2. 

CONTRACTS  FOR  SALE  OP  REALTY. 
See  Vendor  and  Vendbb. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence;  Carribbs,  21,  22; 

CONVERSION. 
See  Assumpsit,  1-7. 

CORPORATIONS. 

1.  Ratification.  —  The  Assent  of  a  Majoeity  of  thk  Stockholders  to 
THE  Execution  of  a  Corporate  Mortgage,  expressed  elsewhere  than 
at  a  regular  meeting,  and  given  separately,  and  at  different  times,  to  a 
person  not  authorized  by  law  or  resolution  to  execute  mortgages  for  such 
corporation,  is  not  binding  upon  it;  nor  does  the  receipt  and  use  of  the 
proceeds  of  such  mortgage  by  the  corporation  render  it  binding  upon 
the  latter.     Duke  v.  Markham,  889. 

Si  Mortgage  not  under  Seal  —  Presumption. — While  a  seal  is  not  essen- 
tial to  the  validity  of  a  chattel  mortgage  alleged  to  have  been  executed 
by  a  corporation,  still,  in  its  absence,  there  is  no  presumption  that  the 
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act  is  a  corporate  act,  and  it  devolves  upon  the  party  relying  npon  the 
mortgage  to  show  that  the  officer  or  agent  had  authority  to  execute  it. 
Id. 

8.  Mortgage,  Execution  ok  —  Registration.  —  la  the  absence  of  proof  of 
the  proper  execution  and  acknowledgment  of  a  corporate  mortgage,  its 
registration  is  unauthorized,  and  ineffectual  to  pass  title  as  against  cred* 
itors  or  purchasers.     Id. 

4.  To  Entitle  the  State  to  a  Forfeiture  of  the  Charter  of  a  Corpo- 
KATION,  it  must  show,  on  the  part  of  such  corporation,  some  sin  against 
the  law  of  its  being  which  produces,  or  tends  to  produce,  injury  to  the 
public.  The  transgression  must  be  material  and  serious,  and  such  as  to 
harm  or  menace  the  public  welfare;  for  the  state  does  not  concern  itself 
with  the  quarrels  of  private  litigants.  People  v.  North  River  S.  R.  Co.t 
843. 

5  Formation  of  Trust,  when  Sufficient  to  Forfeit  Charter.  —  If  a 
corporation  becomes  an  integral  part  of  a  combination  which  possesses 
over  it  absolute  control,  which  has  absorbed  most  of  its  corporate  func- 
tions, and  dictates  the  extent,  manner,  and  terms  of  its  entire  business 
activity;  if  that  combination  draws  unto  its  control  other  corporations 
in  the  same  business;  if  all  the  stock  is  trausfei-red  to  a  central  board, 
and  in  exchange  for  it  certificates  are  taken  and  distributed  to  its  owa 
stockholders,  carrying  a  proportionate  interest  in  what  it  describes  as 
its  capital  stock,  new  directors  being  chosen  by  the  board,  who  are 
made  eligible  by  the  gift  to  them  of  single  shares,  and  liable  to  be 
removed  under  the  terms  of  their  appointment  at  any  moment  of  in- 
dependent action;  if  it  loses  its  power  to  make  a  dividend,  and  is 
compelled  to  pay  over  its  net  earnings  to  a  master  whose  servant  it  has 
become,  and  ceases  to  carry  on  business  under  orders  of  that  master, 
cannot  stir  without  his  approval,  and  yet  is  entitled  to  receive  from 
the  earnings  of  the  other  corporations  its  proportionate  share  of  all 
profits,  for  division  among  its  own  stockholders,  who  hold  substituted 
certificates,  and  is  liable  to  be  mortgaged,  not  for  its  own  corporate 
benefit  alone,  but  to  supply  with  funds  the  controlling  board  when 
reaching  out  for  other  coveted  corporations  and  their  business, — then 
such  corporation  has  been  guilty  of  an  excess  and  abuse  of  its  power 
which  threatens  and  harms  the  public  welfare,  and  justifies  a  judg- 
ment dissolving  the  corporation.     Id. 

6-  Corporate  Conduct  may  Take  Place  without  the  Trustees  or  Di- 
KECT0R3  Formally  Acting  as  Such;  and  where  that  conduct  is  directed 
and  produced  by  the  whole  body,  both  of  officers  and  stockholders,  it  is 
of  a  corporate  character,  and  if  illegal  and  injurious,  may  deserve  and 
receive  the  penalty  of  dissolution.     Id. 

7.  Forfeiture  of  Franchise  for  Inaction.  —  If  a  corporation  holds  its 

franchise  in  silence,   doing  nothing,  resolving   nothing,    furnishing  no 

formal  corporate  action  upon  which  the  state  can  put  its  finger  and 
^  say,  This  the  corporation  has  done  by  the  agency  through  which  it 
/        is  authorized  to  act,  —  such  inaction  is  corporate  conduct  which  the  state 

may  question  and  punish  without  searching  for  a  formal  corporate  act. 

Id. 

8.  Corporate  Conduct,  What  is.  —  If  the  directors  of  a  corporation  see  its 

stockholders  pervert  its  normal  purposes  by  handing  it  over,  bound  and 
helpless,  to  an  irresponsible  and  foreign  authority,  and  omit  all  action 
which    they   ought   to    take,    offer   no    resistance,   make    no    protest^ 
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and  silently  acquiesce,  as  directors,  in  the  wrong  which  as  stock* 
holders  they  have  themselves  helped  to  commit,  this  is  corporate  con- 
duct, though  there  be  an  utter  absence  of  directors'  resolutions.     Id. 

9.  Corporate  Action,  What  is.  — When  the  stockholders  of  a  corporation 

all  act  collectively  and  as  an  aggregate  body,  without  the  least  exception, 
and,  so  acting,  reach  results  and  accomplish  purposes  clearly  corporate 
in  their  character  and  affecting  the  vitality,  independence,  and  utility  of 
the  corporation  itself,  the  court  cannot  hesitate  to  conclude  that  there 
has  been  conduct  which  the  state  can  review  and  punish  by  declaring  a 
forfeiture  of  the  corporate  franchises  and  charter.     Id. 

10.  Corporations,  Partnership  between.  —  For  corporations  to  enter  into 
partnership  is  a  violation  of  the  law.     Id. 

11.  Receiver  of  a  Corporation  Which  has  FoRFErrED  its  Corporatb 
Rights.  — Notwithstanding  the  provision  of  the  code  of  California  de- 
claring that  a  receiver  may  be  appointed  "in  cases  where  a  corporation 
has  been  dissolved,  or  is  insolvent,  or  in  danger  of  insolvency,  or  has 
forfeited  its  rights,"  a  court  which  enters  judgment  of  forfeiture  against 
a  corporation  at  a  suit  of  the  state  for  abuses  of  its  franchises  has  no 
authority  to  appoint  a  receiver  of  the  corporate  assets,  unless  at  the  in- 
stance of  some  person  interested  as  a  creditor  or  stockholder,  and  upon 
a  showing  that  such  appointment  is  necessary  for  the  protection  of  ita 
rights.     Havemeyer  v.  Superkrr  Court,  192. 

12.  When  a  Corporation  Cp:ases  to  Exist,  no  matter  from  what  cause, 
its  property  is  left  to  be  disposed  of  according  to  law.  It  neither  reverts 
to  its  grantors  nor  escheats  to  the  state,  but  belongs,  after  the  payment 
of  the  corporate  debts,  to  those  who  were  stockholders  at  the  date  of  its 
dissolution.     Id. 

13.  Corporations,  Managers  of  Dissolved.  —  Under  the  code  of  Cali- 
fornia, the  directors  of  a  corporation  at  the  time  of  its  dissolution  ara 
trustees  of  the  creditors  and  stockholders,  and  have  full  power  to  settle 
its  affairs,  unless  other  persons  are  appointed  by  the  court;  and  after  a 
judgment  of  forfeiture  is  entered  against  a  corporation,  its  directors  are 
entitled  to  act  as  such  trustees,  and  to  settle  its  affairs.  They  may  be 
called  to  account  in  a  court  of  equity  by  an  appropriate  action  or  pro- 
ceeding by  any  party  in  interest,  but  until  so  called  to  account,  no  court 
has  any  power  to  appoint  a  receiver  to  take  possession  of  the  corporate 
property,  or  to  otherwise  exercise  the  functions  of  such  directors.     Id. 

14.  Receiver  of  Corporation,  Void  Appointment  of.  —  Order  Appoint- 
ing A  Receiver  of  a  Corporation  at  the  Instance  of  the  State, 
and  after  a  judgment  of  forfeiture  has  been  entered  against  such  corpo- 
ration, and  in  the  absence  of  any  application  for  such  appointment  on 
behalf  of  any  of  its  creditors  or  stockholders,  is  void.     Id. 

16.  Appeal  —  Stay  of  Proceedings  —  Appointment  of  Receiver  after. 
—  When  a  judgment  has  been  entered  against  a  corporation  forfeiting 
its  charter  and  franchises,  and  an  appeal  has  been  taken  therefrom,  and 
a  bond  given  sufficient  to  stay  the  execution  of  judgment,  a  further 
order  entered  in  the  action,  appointing  a  receiver  for  the  purpose  of 
carrying  the  judgment  into  effect,  is  void.     Id. 

16.  An  Appeal  from  Jcdoment  Forfeiiing  the  Charter  and  Fran- 
chise of  a  Corporation,  supported  by  a  sufficient  bond,  stays  all  fur- 
ther proceedings  under  such  judgment.     Id. 

17.  Pdnishment  of,  for  Violating  Charter.  —When  a  corporate  fran- 
chise is  unlawfully  held  or  exercised,  the  attorney -general  may,  under 
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tiie  laws  of  California,  bring  an  action  for  ita  forfeiture;  but  the  only 
judgment  which  can  be  entered  in  such  action  is,  that  the  defendant  be 
excluded  from  the  franchise  it  has  abused,  and  that  it  pay  a  fiue  not  ex- 
ceeding five  thousand  dollars.  No  other  punishment  can  be  imposed. 
Hence  a  court  cannot  in  such  action  appoint  a  receiver  and  take  the  cor- 
porate assets  and  the  management  of  its  aSkirs  out  of  the  hands  of  the 
directors,  to  whom  they  are  by  law  confided,  where  no  creditor,  stock- 
holder, or  member  of  the  corporation  asks  for  such  receivership.     Id. 

18.  Want  of  Penal  Legislation  will  not  be  Supplied  by  the  Courts. 
—  If  the  legislation  has  not  provided  adequate  punishment  for  the  viola- 
tion of  a  corporate  charter  and  the  abuse  of  the  corporate  franchises,  the 
court  will  not  impose  any  further  punishment  than  that  provided.     Id. 

19.  Corporate  Contracts  in  Restraist  of  Trade.  —  For  the  Making 
OF  Contracts  in  Restraint  of  Trade,  the  Only  Penalty  is,  that 
the  courts  refuse  to  enforce  them.  Such  a  contract,  when  made  by  a 
corporation,  even  though  it  justifies  the  forfeiture  of  its  charter,  does 
not  authorize  a  court  to  appoint  a  receiver  of  the  corporation,  nor  to 
take  the  management  of  its  affairs  out  of  the  hands  of  the  directors, 
who,  upon  its  dissolution,  become,  under  the  statute  of  California,  trus- 
tees of  such  assets  for  the  benefit  of  creditors  and  stockholders.     Id, 

50.  Upon  the  Forfeiture  of  the  Charter  of  a  Corporation  for  abuses 
of  its  franchise,  its  property  is  not  forfeited  to  the  state,  but  is  held  by 
its  directors  in  trust  for  its  creditors,  and  for  the  payment  of  its  debts. 
Id. 

51.  Thb  Unauthorized  Transfer  of  the  Stock  of  a  Corporation  is  a 
wrong  done  to  the  owner  of  such  stock,  for  which  not  only  the  person 
who  makes  it,  but  any  one  kn  >wingly  assisting  in  the  wrong,  is  responsi- 
ble.    Tafft  V.  Presidio  R.  R.  Co.,  166. 

22.  Transfer  of  Stock  from  a  Principal  to  his  Agent,  on  the  Books 
of  a  Corporation,  is  not  authorized  by  the  fact  that  the  principal  has 
given  the  agent  general  power  of  attorney,  empowering  him,  among 
other  things,  "to  sell,  dispose  of,  transfer,  and  deliver  all  or  any  of  my 
interest  in  the  capital  stock  of  any  association,  bodies  corporate  or  po< 
litic."    Id. 

23.  Corporation  is  Liable  for  the  Transfer  of  a  Certificate  ot  Stock 
when  it  accepts  the  surrender  of  such  certificate,  and  issues  a  new  cer- 
tificate therefor  to  and  in  the  name  of  an  agent  of  the  owner  of  the 
certificate,  when  the  certificate  is  not  indorsed,  either  by  the  owner  or 
by  the  agent,  though  the  agent  had  a  general  power  of  attorney  which 
empowered  him  to  sell,  transfer,  or  deliver  all  the  interest  of  the  princi- 
pal in  the  capital  stock  of  any  corporation,  if  the  by-laws  of  the  corpora- 
tion declare  that  the  stock  shall  be  transferred  upon  proper  assignment 
and  delivery  to  the  assignee  of  the  certificate.  Every  stockholder  haa 
the  right  to  expect  that  the  corporation  will  observe  its  own  by-laws, 
and  will  not  transfer  his  stock  unless  it  is  assigned  to  the  assignee.     Id. 

24.  Liability  of  Stockholder —  Conflict  of  Laws.  — A  stockholder  in  a 
corporation  organized  under  the  laws  of  another  state  contracts  with 
reference  to  all  the  laws  of  that  state  which  affect  its  organization  or 
enter  into  its  constitution.  The  extent  of  his  individual  liability  as  a 
■hare-holder  to  the  creditors  of  the  company  is  to  be  determined  and 
enforced  by  the  laws  of  that  state,  wherever  necessary  jurisdiction  of 
the  parties  can  be  obtained,  under  the  remedy  provided  by  the  laws  of 
the  forum.     First  Nat.  Bank  v.  Gusiin  Minerva  etc  Co.,  510. 
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25.  LiABrtiTT  OT  Stockholders  to  Crbditobs.  —  A  creditor  who  deals 
with  a  corporation  with  full  knowledge  of  the  fact  that  its  nominal  paid« 
np  capital  has  not  in  fact  been  paid  in  money  or  property  to  the  full 
amount  of  its  par  value  deals  solely  on  the  faith  of  what  has  been  actu> 
ally  paid  in,  and  has  no  equitable  right  to  insist  on  the  contribution  of 
a  greater  amount  of  capital  by  the  share-holders  than  the  corporation 
could  claim  as  part  of  its  assets.     Id. 

S6.  Liability  o»  Stockholdkrs  to  Creditors.  —  Where  a  corporation, 
with  which  a  creditor  has  dealt  with  knowledge  that  its  nominal  paid-up 
capital  is  not  in  fact  paid,  issues  new  shares  after  the  claim  of  the  credi- 
tor  arises,  he  has  no  right  to  insist  upon  a  contribution  from  the  holders 
of  these  shares.     Id. 

27.  Jurisdiction  in  Actions  aoainst. — An  action  may  be  maintained 
against  a  domestic  corporation  in  the  state  of  its  incorporation,  under  a 
contract  made  in  that  state,  to  recover  for  injuries  to  live-stock  trans- 
ported over  its  road,  though  such  injury  occurred  at  its  terminus  in  an- 
other state.  Alabama  Great  S.  R.  R.  Co.  v.  Thomas,  119. 
See  Estoppel,  1;  Insurance,  1. 

COVENANTS. 
See  Specific  Performance,  3. 

CRIMINAL  LAW. 
1.  Pbosbcution  is  not  Bound  to  Call  Witnesses  at  the  request  of  the 

accused.  If  the  latter  requires  their  testimony,  he  must  call  them  him- 
self.    Keller  v.  State,  318. 

E.  Indictment  for  Assault  with  Intent  to  Kill  must  Charge  Feloni- 
ous Intent.  —  A  crime  that  is  liable  to  be  punished  by  imprisonment 
in  the  penitentiary  is  a  felony.  Assault  with  intent  to  kill  is  such  a 
crime,  and  an  indictment  therefor  must  therefore  charge  that  the  assault 
was  made  with  felonious  intent,  for  without  a  felonious  intent  there  can 
be  no  felony.     State  v.  Clayton,  565. 

8.  Assault  may  be  Charged  in  Indictment  in  General  Terms  without 
specifying  the  means  by  which  it  was  made.     Id. 

4.  Evidence  of  Previous  Difficulty  with  Which  Defendant  was  not 

Connected  Inadmissible.  —  On  the  trial  of  a  prisoner  charged  with 
felonious  assault,  it  is  error  to  admit  evidence  of  a  previous  difficulty 
between  the  party  alleged  to  have  been  assaulted  and  the  defendant's 
brother,  where  the  defendant  was  in  no  way  connected  with  it.  And  If 
such  evidence  is  admitted  by  the  court,  with  the  promise  that  unless 
defendant's  connection  with  such  prior  difficulty  is  shown,  it  will  with- 
draw it  from  the  jury,  and  this  is  not  done,  the  action  of  the  court  has 
the  effect  to  sanction  the  inadmissible  testimony,  and  is  error.     Id. 

5.  Law  Specially  Protects   Officer  only   while   Actually   Engaged 

IN  Performing  Official  Duty;  when  engaged  in  a  mere  personal  en- 
counter, he  has  no  greater  rights  than  any  other  citizen.  It  is  therefore 
error,  on  the  trial  of  a  prisoner  for  assault  to  kill,  to  admit  evidence 
that  the  person  alleged  to  have  been  assaulted  at  the  time  held  the  office 
of  town  marshal,  when  there  is  no  testimony  showing  that  he  was  then 
acting  in  his  official  capacity  as  a  peace-officer.     Id. 

6.  Conspiracy,  Proof  oj-.  —  A  conspiracy  to  do  an  unlawful  act  need  not  be 

shown  by  positive  testimony;  nor  need  proof  be  made  that  there  was 
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prearrangement  to  do  the  specific  wrong  complained  ol  This  may  b« 
inferred  from  the  conduct  of  the  participants.     Martin  v.  State,  91. 

7.  CoNSPiHAcn — What  Constitutes — Individual  Liability  or  Conspira- 

tors. —  When  two  or  more  persons  enter  upon  an  unlawful  enterprise, 
with  a  common  purpose  to  aid,  assist,  advise,  or  encourage  each  other 
in  whatever  may  grow  out  of  such  enterprise,  each  is  responsible,  civ- 
illy and  criminally,  "or  everything  which  may  proximately  result  from 
such  unlawful  purpose,  whether  specifically  contemplated  or  not,  and 
whether  actually  perpetrated  by  all,  or  less  than  all,  of  the  conspirators; 
but  neither  is  liable  for  the  independent  act  of  another,  outside  the 
contimon  purpose,  and  growing  out  of  the  individual  malice  of  the  perpe- 
trator.    Id. 

8.  Evidence.  —  Acts  and  Declarations  of  One  Conspirator,  immediately 

after  the  killing  of  their  victim  by  his  co-conspirators,  are  admissible  as 
part  of  the  rea  gestae,  and  as  being  part  of  one  continuous  transaction. 
Id. 

0.  JuKY  AND  Jurors.  —  Venire  of  special  Jurors  summoned  for  a  trial  of  mur- 
der cannot  be  quashed  upon  the  grounds  that  one  of  those  named  is  a 
minor,  that  another  is  a  female,  that  another  has  been  dead  for  more  than 
a  year,  that  another  is  a  uon-resident  of  the  county,  or  that  there  is  a 
mistake  in  the  name  of  another.  In  such  case  it  is  the  duty  of  the  court 
to  order  the  names  of  the  disqualified  persons  to  be  discarded,  and  others 
to  be  summoned  to  supply  their  places,  unless,  in  the  opinion  of  the 
court,  justice  requires  otherwise.     Gibson  v.  State,  96. 

10.  Jurt  and  Jurors  —  Peremptory  Challenges. — Under  the  Alabama 
act  of  1889,  where  two  or  more  defendants  are  on  trial  jointly  for  murder, 
each  is  entitled  to  one  half  of  twenty-one  peremptory  challenges,  and  it 
is  a  compliance  with  the  statute,  where  two  are  thus  on  trial,  to  allow 
one  eleven,  and  the  other  ten,  peremptory  challenges.     Id. 

MURDKR —  EVIDENCS  OP  GoOD  CHARACTER,  AND  ITS  EFFECT.  — A  person 

on  trial  for  murder  is  permitted  to  prove  his  good  character  for  peace  in 
the  neighborhood  in  which  he  resides.  But  his  own  evidence  to  this 
effect  cannot  be  considered  by  the  jury  as  sustaining  his  credibility  as  a 
witness  in  his  own  behalf,  when  the  prosecution  has  not  assailed  bis  char- 
acter for  truth  and  veracity.     Id. 

12.  MuRDKR  —  Duty  to  Retreat  —  Justifiable  Killing. — A  man  assailed 
in  his  OMrn  house,  if  justified  in  ordering  or  expelling  the* deceased  from 
his  premises,  is  not  bound  to  retreat  to  avoid  killing  his  assadant,  even 
though  a  retreat  could  be  safely  made.     Brinkley  v.  State,  87. 

18.  Murder  —  Self-defense  —  Burden  op  Proof. — After  an  intentional 
killing  with  a  deadly  weapon  has  been  proved,  the  burden  of  proof  is  on 
the  defendant  to  show  a  pressing  necessity  on  his  part  to  take  life  in  self- 
defense,  and  that  he  could  not  safely  retreat  without  apparently  iucreas. 
ing  his  peril,  unless  these  facts  are  shown  by  the  evidence  produced  by 
the  prosecution.     Oihson  v.  Stale,  96. 

14.  Murder  —  Self-defensb  —  Burden  of  Proof  op  Provocation.  —  In 
murder  cases  the  burden  of  proof  is  on  the  state,  under  a  plea  of  self- 
defense,  to  show  that  the  defendant  was  in  fault  in  bringing  on  or 
provoking  the  difficulty,  and  not  on  defendant  to  prove  that  he  did 
not  provoke  it.     Id. 

15.  Murder  —  Presumption  from  Use  op  Deadly  Weapon.  —  The  use  of 
a  deadly  weapon  in  cases  of  homicide  raises  the  presumption  of  malice, 
anlesa  thid  is  repelled  by  the  evidence  which  proves  the  killing.     Id. 
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16.  Murder  —  Provocation.  —  Where  a  difficulty  is  sought  by  defendant 
with  the  deceased  for  the  purpose  of  beating  or  chastising  him,  and  in 
pursuance  of  such  purpose  defendant  arms  himself  with  a  pistol,  to  be 
used  in  case  of  necessity,  and  with  it  kills  deceased  in  pursuance  of  such 
purpose,  the  killing  is  murder,  although  it  was  necessary  to  use  the  pis- 
tol in  order  to  save  his  own  life,  or  his  body  from  great  harm.     Id. 

17.  Conspiracy  to  Assault  Resultinq  in  Murder.  —  Where  a  conspiracy 
between  defendants  to  assault  the  deceased  is  established,  and  such  as- 
sault results  in  killing  him,  each  conspirator  is  criminally  liable  for  the 
acts  of  the  other,  in  tiie  prosecution  of  the  common  design,  which  follow 
incidentally  as  one  of  its  natural  and  probable  consequences,  even  though 
not  intended  as  part  of  the  original  plan.     Id. 

18.  Conspiracy  to  Kill  need  not  be  proved  by  an  express  agreement  on  the 
part  of  defendants  to  attack  or  kill  tlie  deceased.  An  implied  under- 
standing between  them  to  that  effect,  established  by  circumstances,  ia 
sufficient.  The  presence  of  one  defendant,  aiding,  abetting,  and  en- 
couraging the  other  in  making  the  attack,  will  Justify  the  jury  in  finding 
him  criminally  responsible  for  the  attack  which  resulted  in  the  death  of 
the  party  assailed.     Id. 

19.  Murder  —  Instructions.  —  In  murder  trials  the  court  need  not  charge 
the  jury  to  the  eflfect  that  unless  the  defendant  is  convicted  of  murder  in 
the  first  degree  he  must  be  acquitted,  and  cannot  be  convicted  of  any 
lower  grade  of  homicide.     Id. 

20.  Murder  —  Instructions.  —  In  a  murder  trial,  instructions,  if  supported 
by  the  evidence,  to  the  effect  that  if  the  jury  are  reasonably  satisfied, 
from  the  evidence,  that  the  defendant  was  in  imminent  peril  to  life  or 
limb,  from  which  there  was  no  reasonable  means  of  escape,  and  that  he 
neither  provoked  nor  encouraged  the  encounter,  and  then  fired  the  fatal 
shot,  but  not  in  malice,  he  cannot  be  convicted  of  murder  in  either  the 
first  or  second  degree,  are  proper,  and  should  be  given.     Id, 

21.  No  Murder  without  Malice.  —  There  can  be  no  murder  in  either 
degree  without  malice.  The  most  culpable  phase  of  homicide  without 
malice  is  voluntary  manslaughter.     Id. 

22.  Murder  —  Right  to  Instructions.  —  A  person  charged  with  murder  is 
entitled  to  have  charges  given,  which,  without  being  misleading,  cor- 
rectly state  the  law  of  his  case,  if  they  are  supported  by  any  evidence, 
however  weak,  insufficient,  or  doubtful  in  credibility  it  may  be.  Gib- 
ton  V.  State,  98. 

23.  Opinion.  —  Evidence  that  a  dance,  in  which  a  party  was  engaged  just 
before  being  killed  by  another,  was  "indecent"  is  inadmissible,  as  being 
a  mere  expression  of  opinion,  and  not  a  statement  of  fact.  Brinkley  v. 
State,  87. 

24.  Arrest  —  Resisting  Officer. — A  defendant  cannot  defy  an  officer 
holding  a  valid  wJ^ant  for  his  arrest,  and  after  tortiously  obtaining 
possession  thereof,  keep  the  officer  at  bay  overnight,  until  the  accused 
could  obtain  the  advice  of  counsel,  nor  is  it  any  excuse  tha*  the  next 
morning  he  proposed  to  go  with  the  officer  and  be  tried  before  another 
justice  than  the  one  named  in  the  warrant,  provided  his  attorney  advised 
him  that  the  warrant  was  valid.     King  v.  State,  89. 

25.  Arre-st  —  Resisting  Officer.  —  A  defendant  cannot  defy  an  officer  seek- 
ing to  execute  a  valid  warrant  for  his  arrest,  and  determine  whether  he 
will  submit  to  arrest,  nor  can  he  elect  before  what  magistrate  he  will  be 
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tried.  It  is  his  duty  to  qnietly  submit  to  arrest,  and  present  his  defense* 
afterward.    Id, 

See  Arrest,  1-6. 

CROPS. 
See  Chattel  Murtoaoes,  1,  2. 

DAMAGES. 

1.  Measure  of  Damages  for  Negligent  Injury  to  Horsb. — In  an  ac- 

tion to  recover  for  the  negligent  injury  to  a  liorse,  rendering  him  worth- 
less, the  measure  of  damages  is  the  value  of  the  animal,  and  the  amoqnt, 
not  exceeding  such  value,  expended  in  good  faith  for  medical  treatment, 
tinder  a  reasonable  belief  that  he  could  be  cured  or  made  of  some  value 
if  properly  cared  for.     Ellis  v.  Hilton,  438. 

2.  Construction  of  Statutes  Giving  Damages  for  Death.  —  The  provis- 

ion of  the  code  of  California  that  "  when  the  death  of  a  person,  not  being 
a  minor,  is  caused  by  the  wrongful  act  or  negligence  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  damages  against 
the  person  causing  the  death,"  authorizes  but  one  action  to  be  brought; 
and  when  such  action  is  brought,  none  other  can  be  permitted,  and 
though  the  action  is  by  the  personal  representative  of  the  decedent,  all 
damages  occasioned  to  his  heirs  may  be  recovered  therein.  Munro  v.  Pa- 
djic  etc.  Co.,  248. 

8.  Action  for  Causing  Death.  —  In  an  action  by  an  administrator  of  a  de- 
cedent to  recover  damages  for  his  death,  resulting  from  the  negligence  of 
the  defendant,  the  jury  has  a  right  to  take  into  consideration  the  pecu- 
niary losses  suffered  by  his  mother,  if  she  is  his  heir  at  law.     Id. 

4.  Damages  for  Causing  Death  of  a  Human  Being  allowed  by  the  statute 
of  California  to  be  recovered  by  his  heirs  or  personal  representative  do 
not  include  sorrow,  suflFering,  or  mental  anguish  occasioned  by  such  death. 
Where  the  decedent  left  a  mother  or  wife,  the  jury,  however,  may  take 
into  consideration  her  loss  of  comfort,  society,  and  protection.     Id. 

6.  Death  —  Damages  for  Causing,  to  Whom  Belong.  — The  damages  given 
by  the  code  of  California  for  negligently  causing  the  death  of  a  person 
are  recoverable  for  the  benefit  of  his  heirs,  and  do  not  constitute  any 
part  of  his  estate.     Id. 

6.  Widow  Suing  for  Death  of  Husband  may  Testify  as  to  Number  of 
HER  Infant  Children;  and  it  is  not  such  error  as  will  call  for  a  reversal 
to  permit  her  to  testify  that  she  has  an  infant  child  by  a  former  hus- 
band, where  there  is  nothing  in  the  amount  of  the  damages  assessed  to 
suggest  the  idea  that  it  may  have  been  effected  by  the  fact  that  she  had 
such  child.     Boeder  v.  St.  Louis  etc.  R'y  Co.,  724. 

Bee  Municipal  Corporations,  10;  Telegraph  Companies,  2-6,  10;  Vkndob 
AND  Vendee,  7;  Warehousemen. 

DEATH. 
See  Agknct,  1;  Damages,  2-6;  Evidence,  7;  Negligence,  1,  2;  Pleaiv 

ING,  2. 

DECLARATIONS. 
See  Oriminai.  Law,  8;  Evidence,  2;  Fraudulent  Convstances,  16. 


Index.  95o 

DEEDS. 

1.  R«s«RVATiON  Repugnant  to  Granting  Clausk  in  Deed,  VAtrornr  or. 

—  The  rule  that  a  condition,  reservation,  or  exception,  which  is  repug- 
nant to  the  granting  part  of  a  deed  is  null  and  void,  applies  only  in  cases 
where  the  repugnancy  is  such  that  the  intention  of  the  parties  cannot  be 
ascertained  from  the  whole  instrument,  or  if  ascertained,  cannot  be  car- 
ried into  eflfect  in  accordance  with  established  principles  of  law.  Bassett 
r.  Btulhng,  404. 

2.  EvEBY  Deed  or  Contract  is  Supposed  to  Express  Intention  of  Par- 

ties executing  it,  and  when  its  object  or  purpose  is  called  in  question 
in  a  court  of  justice,  the  first  inquiry  is.  What  is  the  intention  of  the 
parties  as  expressed  in  the  instrument?  And  it  is  the  duty  of  the  court 
to  so  construe  it  as  to  carry  out  the  inteut  of  the  parties  making  it,  if 
no  legal  obstacle  lies  in  the  way.     Id. 

5.  Deed  with  Reservation  does  not  Convey  Fee- simple  Absolute  when. 

—  Where  a  husband  conveys  to  his  wife  the  farm  upon  which  they  re- 
side, by  a  quitclaim  deed  purporting  to  convey  the  same  to  her  and  to 
her  heirs  and  assigns  forever,  but  containing,  after  the  habendum  clause, 
the  conditions  and  resprvations  that  she  shall  not  convey  or  mortgage  tho 
granted  premises  during  his  lifetime  without  his  written  assent,  or  his 
joining  in  the  conveyance,  and  that  in  case  of  her  death  prior  to  his  the 
premises  shall  revert  to  him  and  his  assigns,  the  apparent  intention  of 
the  parties  as  expressed  in  such  deed  is,  that  if  the  grantee  dies  before 
the  grantor  does,  she  shall  have  no  further  interest  in  the  land;  but  if  he 
dies  before  she  does,  then  the  title  in  fee-simple  absolute  shall  pass  to 
and  become  vested  in  her.  The  effect  of  such  an  arrangement  is,  that 
the  title  to  the  real  estate,  in  the  event  of  the  death  of  either,  goes  to  the 
survivor.    Id. 

4.  Quitclaim.  —  An  unrecorded  bond  for  a  deed  takes  precedence  of  a  sub- 
sequent quitclaim  deed,  though  based  upon  a  valuable  consideration,  and 
taken  without  actual  notice  of  the  bond.  Steele  v.  Sioux  Valley  Bank, 
370. 

6.  Quitclaim.  —  The  holder  of  a  quitclaim  deed  takes  it  charged  with  notice 

of  prior  equities,  and  is  not  an  innocent  holder,     lb. 

6.  Deed,  when  a  Mortgage.  —  If  a  mortgagor,  being  threatened  with  fore- 

closure, conveys  the  mortgaged  premises  to  the  mortgagee,  in  consequence 
of  an  agreement  that  the  latter  would  sell  the  land,  or  permit  the  former 
to  do  8o,  and  after  paying  the  mortgage  debt,  -interest,  and  expenses,  pay 
the  surplus  to  the  mortgagor,  such  a  conveyance  is  a  mortgage.  Totoer 
T.  Fetz,  795. 

7.  Mortgage,  Deed  Absolute  may  be  Shown  to  bk.  — A  deed  absolute  in 

its  terms  may  be  shown  by  paiol  evidence  to  have  been  only  as  as  secu- 
rity for  the  payment  of  money,  and  to  have  been  intended,  as  between 
tne  parties,  to  operate  only  as  a  mortgage.     Id. 
Bee  Fixtures,  I,  2;  Fraudulent  Conveyances,  2,  7;  Infants,  1-6;  Vbm. 
DOR  AND  Vendee. 

DEFAMATION. 
See  Libel. 

DELAY. 
See  Carriers,  8. 
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DEMURRER. 
8m  Apfkal  and  Error,  2;  Triai»  9, 

DEPOSITIONS. 
See  WiTKESSEs,  3. 

DILIGENCE. 
See  ATTOBVtT  AHD  CuxsT,   1-5;    Carriers,   1-5,   12,  19;  Esromu  St 

Fkahd,  9. 

DIRECTORS. 
See  Corporations,  6. 

DISAFFIRMANCK 
See  Infants,  1-5. 

DIVORCE. 
See  Marriage  and  Divorcs,  2. 

DOWER. 
See  Estoppel,  S, 

DRAINAGK 
See  Watercourses. 

EASEMENTa 
See  PARTY--WALLS;  Watercoursks,  2-9, 

ELECTION  OF  REMEDY. 
See  Assumpsit,  2-7. 

ELECTIONS. 

1.  Expensb  Attendant  upon  Obedience  to  a  valid  election  law  la  not  a 
defense  for  not  obeying  it.     Attoi-ney-Oeneral  v.  Detroit,  453. 

8.  Election  Law  which  provides  that  inspectors  shall  act  as  a  board  of 
registration  of  voters  before  election  day,  but  which  does  not  provide  in- 
spectors for  every  voting  precinct,  and  which  may  therefore  result  in  the 
disfranchisement  of  the  electors  of  such  precinct  for  want  of  registration, 
is  unconstitutional  and  void.     Id, 

%.  Constitutional  Authority  to  Enact  Laws  "  to  preserve  the  purity  of 
elections  and  guard  against  abuses  of  the  elective  franchise "  does  not 
authorize,  by  direction  or  indirection,  the  disfranchisement  of  an  elector 
without  his  fault  or  negligence.     Id. 

4.  Electfion  Laws  to  regulate  election,  preserve  their  parity,  and  guard 

against  abuses  of  the  elective  franchise  must  be  reasonable,  uniform,  and 
impartial,  and  must  be  calculated  to  facilitate  and  secure,  rather  than  to 
subvert  and  impede,  the  exercise  of  the  right  to  vote.     Id. 

5.  The  constitutional  term  of  voting  residence  cannot  be  increased  by  stat* 

ute  under  the  guise  of  regulation,  any  more  than  it  can  be  done  directly, 
as  a  mere  exercise  of  the  legislative  will.     Id, 


Index.  957 

61  Registration.  —  An  election  law  providing  for  the  re^stration  of  voters, 
but  making  no  provision  by  which  an  elector  who  is  sick  or  absent  on 
the  days  of  registration  can  vote,  is  unreasonable  and  void.     Id, 

7.  Registration  Laws,  or  any  law  to  preserve  the  purity  of  the  ballot-box, 

may  guard  against  abuses  of  the  elective  franchise,  and  prevent  fraud- 
ulent voting,  but  cannot  prevent  any  qualified  elector  from  voting,  or 
unnecessarily  hinder  or  impair  his  privilege.     Id. 

8.  Laws  Regulating.  —  To  prevent  fraud  at  the  ballot-box,  laws  may  be 

enacted  making  all  needful  rules  and  regulations  to  that  end.  They 
must  not  be  so  unreasonable  and  restrictive  as  to  exclude  a  large  number 
of  legal  voters  from  exercising  their  franchise,  without  their  fault  or 
negligence.  The  law  must  regulate  the  right  to  vote,  by  facilitating  its 
lawful  exercise,  and  preventing  its  abuse,  but  it  must  not  impair  nor  de- 
stroy  it.     Id. 

9.  Election  Laws,  which  compel  a  naturalized  elector  to  produce  his  certifi* 

cate,  or  show  by  evidence  other  than  his  own  oath  that  such  certificate 
was  issued,  before  he  will  be  allowed  to  vote,  make  an  unfair  and  unne- 
cessary distinction  between  native-born  and  naturalized  voters,  and  are 
therefore  unconstitutionaL     Id. 

10.  Elections  Laws  which  provide  that  a  native-born  elector  becoming  of 
age  between  the  last  day  of  registration  and  the  day  of  election  may 
vote,  but  that  a  foreign-born  citizen  who  has  taken  out  his  first  papers, 
and  whose  right  to  vote  will  ripen  between  the  completing  of  the  registry 
list  and  the  opening  of  the  polls,  cannot  vote,  are  unfair  and  unconstitu< 
tional.     Id. 

11.  No  Election  or  Registry  Law  is  Valid  which  deprives  an  elector  of 
his  constitutional  right  to  vote  by  any  regulation  with  which  it  is  impos- 
sible for  him  to  comply.  He  cannot  be  deprived  of  such  right,  except  by 
his  own  fault  or  negligence.     Id. 

12.  No  Eleci'ion  Law  is  Valid  which,  under  the  pretext  of  regulation, 
destroys  the  constitutional  right  to  vote,  by  annexing  an  additional 
qualification  as  to  the  number  of  days  such  voter  must  reside  within  the 
precinct  before  he  can  vote,  or  any  other  requisite  in  direct  opposition 
to  any  constitutional  requirement.     Id. 

13.  Ballot  with  Name  ok  Candidate  Misspelled,  to  be  Counted 
when. — A  ballot  containing  the  name  "Dan  Heyfron "  should  be 
counted  for  "Daniel  J.  Heyfron,"  where  it  is  shown  that  he  was  a  can- 
didate for  the  ofiice  for  which  such  ballot  was  cast,  and  that  he  was 
the  only  person  having  that  surname  within  the  county.  Heyfron  v. 
Malioney,  757. 

14.  Failure  of  Judges  of  Election  to  Take  Oath  not  Ground  for 
Rejecting  Returns.  —  Where  tliere  have  been  a  fair  vote  and  an  honest 
count,  the  returns  of  an  election  precinct  should  not  be  rejected  because 
the  judges  of  election  were  not  sworn.     Id. 

15.  Changing  Place  of  Voting  Renders  Election  Void  when.  — 
Where  an  election  is  held  at  a  place  more  than  three  miles  from  the  place 
designated  by  the  county  commissioners,  the  election  at  that  precinct  is 
void,  and  the  vote  cast  thereat  should  not  be  counted.     Id. 

16.  Illegal  Votes  may  bk  Apportioned  when.  —  Where  a  certain  number 
of  illegal  votes  are  shown  to  have  been  cast  at  a  particular  precinct,  if 
there  be  evidence  to  justify  it,  the  court  may  apportion  the  illegal  votes, 
and  deduct  them  from  the  whole  vote  received  by  each  party  to  the  con- 
test, in  the  proportion  that  the  vote  of  each  bore  to  the  whole  vote  cask 
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at  the  precinct,  althongh  the  entire  vote  of  the  precinct  might  have  been 
properly  excluded.     Id. 

17.  Statement  ok  Election  Contest  may  bk  Amended  during  Trial  of 
the  case,  by  correcting  the  names  of  persons  and  adding  other  names,  to 
make  it  conform  to  the  proofs.     Id. 

18.  SuBPCKNA  Admissible  in  Evidence  in  Election  Contest  when. — A 
subpoena  issued  to  certain  alleged  illegal  voters,  with  the  return  thereon 
showing  that  the  persons  named  therein  could  not  be  found,  is  admis- 
sible in  evidence,  as  tending  to  show  a  proper  efifort  on  the  part  of  the 
party  at  whose  instance  it  was  issued,  to  produce  to  the  court  the  best 
evidence.     Id, 

ELEVATORS. 
See  Landlord  and  Tenant,  4;  Master  and  Servant,  10;  Plxadino,  2. 

EMPLOYER  AND  EMPLOYEE. 
See  Master  and  Servant. 

EQUITY. 
Equity  will  not  Enjoin  Claim  or  Exclusive  Franchise  when.  —  A 
court  of  equity  will  not  restrain,  by  injunction  of  otherwise,  a  person 
from  asserting  a  claim  of  exclusive  privilege  in  the  manufacture  and  sale 
of  a  commodity,  where  there  is  no  interference  with  the  property  of  the 
complainant,  further  than  by  making  the  claim  of  exclusive  privilege  or 
or  franchise.     Consumerf'  Oas  Co.  v.  Kansas  City  OasUght  etc  Co.,  563. 

ERROR. 
See  Appeal  and  Errob. 

ESTATES. 
See  Deeds,  3. 

ESTOPPEL. 

I  Purchasers  raoM  a  Corporation  are  not  Precluded  from  Denyino 
THE  Validity  of  an  order  appointing  a  receiver  and  directing  him  to 
take  posaession  of  such  property  by  the  fact  that  in  the  capacity  of  stock* 
holders  of  the  corporation  they  appeared  in  the  action  and  resisted  such 
appointment.     Havemq/er  v.  Superior  Covrt,  192. 

2.  From  Acquiescence  in  Maintenance  of  Telegraph  Poles  and  Wires. 
—  A  man  cannot  erect  a  building  on  his  lot  by  the  side  of  telegraph  and 
telephone  poles  and  wires  maintained  in  a  private  alley  appurtenant  to 
his  lot  without  any  protest  or  demurrer  whatsoever  against  their  stand- 
ing there,  when  they  are  on  his  own  I»nd,  and  go  on  for  years  without 
finding  any  fault  whatever,  and  allowing  a  tenant  to  use  one  of  the  wires 
for  business  purposes  in  his  building,  and  then,  when  a  fire  arises,  and 
the  poles  are  found  to  hinder  the  firemen  in  their  work  of  extinguishing 
it,  charge  up  against  the  corporation  maintaining  the  poles  the  loss  occa- 
sioned by  such  fire.     Chaffee  v.  Telephone  etc.  Co.,  424. 

%.  Party  SfirriNO  up  Estoppel  by  Conduct  must  Show  that  He  Exer- 
cised Good  Faith  and  »lue  diligence  to  know  the  truth;  and  if  such  cir- 
cumstances are  brought  to  his  notice  as  would  be  certain  to  excite  inquiry 
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io  the  mind  of  any  pmdent  man,  and  the  means  of  satisfying  snch  in* 
quiry  are  readily  accessible,  but  are  not  used,  he  cannot  be  held  to  have 
exercised  good  faith  or  due  diligence  to  know  the  truth.  Morgan  ▼. 
Farrel,  282. 

4.  Against  Makbied  Woman  —  Waivkr  oy  Vendor's  Lien.  —  A  married 

woman  is  estopped  to  enforce  a  vendor's  lien  on  land  constituting  her 
separate  estate,  sold  and  conveyed  by  herself  and  husband  by  joint  deed 
in  due  form,  when  she  and  her  husband  were  active  in  making  the  sale, 
and  by  their  declarations  and  conduct  induced  a  third  person  to  advance  ; 
to  her  vendee  part  of  the  purchase-money  on  a  first  mortgage  on  the 
land,  with  the  understanding  that  her  lien  secured  by  second  mortgage 
should  be  waived  in  favor  of  such  third  person.      Wilder  v.   Wilder,  130. 

6.  Dower  —  Release  of.  —  A  married  woman  who  has  joined  in  the  execu- 

tion of  a  bond  for  a  deed  given  to  secure  her  husband's  debt  is  estopped 
from  claiming  dower  upon  a  foreclosure  of  the  bond,  on  the  ground  that 
she  had  no  information  that  it  was  intended  as  a  security  instead  of  an 
actual  sale.  Steele  v.  Sioux  Valley  Bank,  370. 
See  Aqenct,  3;  Highways,  2;  Insurance,  1;  Judgment,  1-3,  5;  Lis  Pen- 
dens; Negotiable  Instruments,  6;  Trial,  9;  Vendor  and  Vendee,  9j 
Watercourses,  3,  4. 

EVIDENCE. 

1.  Matters  of  Opinion.  —  In  an  action  to  recover  for  injuries  arising  from 
an  attempt  to  alight  from  a  moving  train,  plaintiff  may  testify  as  to  the 
effort  made  to  prevent  himself  from  falling,  as  this  embodies  a  mere 
statement  of  fact,  and  not  a  conclusion  of  opinion.  Pennitylvama  Co.  v. 
Marion,  330. 

%  Evidence  of  Pleasure,  Pain,  or  Suffering. — Natural  utterances  and 
expressions  indicative  of  pleasure  or  displeasure,  pain  or  suffering,  are 
original  evidence,  and  competent  to  be  received  in  proof  of  the  physical 
or  mental  state  they  indicate,  whenever  that  state  is  a  pertinent  inquiry. 
Westei-n  Union  Tel,  Co.  v.  Henderson,  148. 

5.  Letters,  when  Admissible  in  Evidence  to  Modift  or  Contradict 

Other  Letters  in  Evidence.  —  Where  the  plaintiff  has  introduced  in 
evidence  letters  which  had  passed  between  the  defendants,  for  the  pur- 
pose of  showing  that  they  were  partners  in  a  certain  business,  the  defend- 
ants may,  for  the  purpose  of  sliowing  that  these  letters,  or  some  of  them, 
had  reference  to  other  matters,  and  not  to  that  business,  introduce  other 
letters  that  passed  between  them.     Morgan  v.  Farrel,  282. 

4.  Proof  of  Official  CHARAarKR. —  The  official  character  of  a  deceased 

person  may  be  shown  by  the  evidence  of  witnesses,  who  testify  that  at 
the  time  he  was  killed  he  was  acting  as  town  marshal,  wore  a  badge, 
and  carried  a  policeman's  baton.     Martin  v.  State,  91. 

5.  Evidence  of  Good  Character  is  Inadmissible  by  Way  of  Defense  in 

civil  actions  in  which  a  party  is  charged  with  specific  fraud.     Norris  v. 
Stewart,  917. 
8.  Evidence  of  Good  Character  is  not  Admissible  in  Civil  Actions  by 
way  of  defense,  unless  the  nature  of  the  action  involves  the  general  char- 
acter of  the  party,  or  goes  directly  to  it.     Id. 

7.  Evidence  to  Rebut  Presumption   of  Death.  —  The  presumption  of 

death  arising  from  the  absence  of  a  person  for  seven  years  without  hav- 
ing been  heard  from  may  be  rebutted  by  evidence  sufficient  to  satisfy 
the  jury  that  he  has  been  heard  from  within  that  time.     It  is  not  ncces- 
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■ary  to  prodnce  persons  who  have  seen  him,  or  to  produce  letters  received 
from  him,  within  that  period.  Dowd  v.  Watson,  920. 
Bee  Assumpsit,  5;  Carriers,  5,  6,  13;  Contracts,  1;  Criminal  Law,  4,  6» 
8,  13,  18,  23;  Damages,  6;  Deeds,  7;  Elections,  18;  Fraud,  5;  Fraudu- 
lent CoNVETANCEs,  4-6,  8-11,  14-16;  Malicious  Prosecution,  1,  6; 
Payment,  1-4;  Tblegbaph  Companies,  1,  12,  13;  Wills,  1,  2;  Wrr- 

MESSBS. 

EXECUTION. 
MoRTOAOOB  or  Chattels,  after  default  in  payment  of  debt,  and  after  the 
mortgagee  has  taken  possession,  has  no  interest  subject  to  execution, ' 
and  a  levy,  though  it  purports  to  be  only  on  the  interest  of  the  mort- 
gagor, will,  when  coupled  with  a  refusal  of  the  officer  to  surrender  the 
goods  to  the  mortgagee,  render  him  liable  as  for  their  conversion.  Man- 
chester T.  Tibbetts,  816. 

See  Fraudulent  Convetances,  1. 

EXECUTORS  AND  ADMINISTRATORS. 
Plbadino. — The  Right  op  a  Plaintiff  to  Sue  as  Administrator  suffi- 
ciently appears  from  an  averment  in  his  complaint  that  he  filed  a  petition 
for  letters  of  administration  at  a  time  and  in  a  court  designated,  and 
that  thereafter  such  proceedings  were  had  that  the  court,  by  an  order 
duly  given  and  made,  appointed  him  sole  administrator,  and  that  he 
thereafter  qualified  as  such,  and  letters  of  administration  issued  to  him- 
Mwnro  r.  Pacific  Coast  etc  Co.,  248. 

EXEMPTIONS. 
See  ArrACHMENT,  etc.,  2 

EXPERTS. 
See  Witnesses,  6-8. 

EXPLOSIONS. 
See  Neoligencb,  2,  3. 

FALSE  REPRESENTATION* 
See  Fraud,  1-10. 

FINAL  JUDGMENT. 
See  Attachment,  etc.,  2. 

FINDINGS. 
See  Appeal  and  Ebrob,  1. 

FIXTURES. 

1.  Saw-mill  and  Engine  and  Boiler  connected  with  and  nsed  to  operate 
the  former,  all  of  which  are  attached  to  the  land  in  the  usual  way,  pass 
by  deed  thereof,  unless  expressly  reserved.     Home  v.  Smith,  903. 

2i  Intent  of  Vendor  to  Vary  Deed.  —  As  between  vendor  and  vendee, 
articles  of  personalty  affixed  to  the  freehold  pass  by  deed  of  the  latter. 
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and  tbe  intent  of  a  vendor  in  placing  a  saw-mill,  engine,  and  boiler  apoa 
land  which  he  subsequently  conveys  is  not  competent  to  vary  the  terms 
of  the  deed.    Id, 

FORECLOSURE. 
See  MoRTGAOES. 

FORFEITURE   OF   CHARTER. 
See  Corporations,  4-17. 

FORFEITURE. 
See  Insurance,  I;  Vendor  and  Vbndeb,  IS^  XZ, 

FORWARDERS. 
See  Carriers,  14. 

FRANCHISE. 
See  EQurrr, 

FRAUD. 

1.  Pbesttmption  that  Man  Knows  the  Law  not  Concxtjsivs. —  While  » 

man  is,  for  public  reasons,  held  responsible  for  his  conduct,  although 
ignorant  of  the  law,  there  is  no  conclusive  preau  mption  that  he  actually 
knows  the  law.  Where  a  man  is  defrauded  by  the  misrepresentation  of 
some  one  who  assumes  knowledge,  and  is,  under  the  circumstances,  actu< 
ally  deceived,  and  not  consciously  wrong,  the  fact  that  the  transaction 
is  against  public  policy  in  law  will  not  necessarily  compel  the  victim  to 
submit  to  the  fraud  of  the  actual  villain.     Hea*  v.  Culver,  421. 

2.  Parties  not  in  Pari  Delicto  when.  —  The   law  rigidly  forbids  relief 

where  the  parties  are  in  equal  guilt.  But  while  it  does  not  draw  fine 
distinctions  in  ascertaining  equality  of  wrong,  it  recognizes  the  fact  that 
one  party  to  an  arrangement  by  which  he  is  defrauded  by  the  misrepre- 
sentation of  another  is  not  necessarily  an  equal  party  in  guilt,  or  con« 
Bciously  guilty  at  all,  and  will  not  deny  relief  to  an  injured  party  against 
the  one  who  is  really  the  deceiver,  and  who  commits  fraud  by  means  of 
his  persuasive  or  other  influence  over  his  victim.  And  even  actual 
knowledge  of  legal  rights  and  liabilities  is  not  always  conclusive  against 
relief.     Id. 

8.  Law  will  not  Refuse  Redress  to  Loser  Who  was  Defradded  into 
paying  money  without  understanding  fully  that  the  dealing  was  im- 
proper.    Id. 

4.  Law  Requiring  False  Representations  to  be  in  Writing  not  Appli- 
OABLB  WHEN. — The  Michigan  statute  requiring  false  representations  in 
writing  to  sustain  an  action  upon  favorable  assurances  concerning  the 
character,  conduct,  ability,  trade,  or  dealings  of  another  person,  is  in- 
tended to  reach  cases  where  the  plaintifiF  has  dealt  with  and  given  credit 
to  the  person  favorably  mentioned,  and  done  so  on  the  faith  of  the  as- 
snrances,  but  cannot  apply  to  conspiracies  or  frauds  where  the  represen- 
tation is  made  to  enable  the  party  making  it  to  profit  by  it.     Id. 

6.  Testimony  Sufficient  to  Send  Cause  to  Jury  when.  — Testimony  that 
the  defendant,  by  false  and  fraudulent  pretenses,  and  without  any  con- 
AM.  ST.  RKP.,  VOL.  XVIII.— 61 
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■ideration  at  all,  got  from  the  plaintiff  notes  wbich  the  latter  had  to 
pay,  and  divided  the  plunder  between  himself  and  his  confederates, 
if  true,  establishes  a  complete  cause  of  action,  and  the  case  should  go 
to  the  jury.  Id. 
%,  False  Repkksentation  of  Knowledge.  —  Where  a  party  makes  an  un- 
true representation  of  a  material  fact  as  of  his  own  knowledge,  not  know- 
ing whether  it  is  true  or  false,  it  is  a  fraud.  An  unqualified  affirmation 
amounts  to  an  affirmation  as  of  one's  own  knowledge,  and  makes  the 
fraud  as  great  as  if  the  party  knew  his  statement  to  be  false.  Bullitt  v. 
Farrar,  485. 

7.  False  Representation  ot  Knowlbdob. — Fraudulent  intent  in  an  actioa 

of  deceit  may  be  established  by  proof  of  a  statement  made  as  qf  the 
party's  own  knowledge,  which  is  false,  provided  the  statement  is  not 
merely  matter  of  opinion,  estimate,  or  judgment,  but  is  susceptible  of 
actual  knowledge.  In  such  case  it  is  not  necessary  to  prove  an  actual 
intent  to  deceive.     Id. 

8.  Representations  withopt  Knowledge. — Whether  representations  are 

made  innocently  or  knowingly,  they  operate  equally  as  a  fraud  upon  a 
party  who  relies  upon  them  in  ignorance  of  the  facts,  provided  they  are 
false,  and  made  unqualifiedly  as  of  the  party's  own  knowledge.     Id. 

9.  False   Representations,  Diligent   Inquiry   not   Essential  to  Rb- 

COVEBY  IN  AcrriON  for.  —  In  an  action  for  false  representations,  it  la 
error  to  instruct  the  jury  that  although  the  defendant  made  false  repre- 
sentations as  to  material  existent  facts,  calculated  to  affect  the  plaintiff's 
estimate  of  the  value  of  property,  for  the  purpose  of  inducing  him  to 
trade  therefor,  upon  which  the  plaintiff  relied,  and  by  which  he  was  in- 
duced to  make  the  trade,  yet  if  by  diligent  inquiry  he  might  have  dis- 
covered that  such  representations  were  false,  then  he  cannot  recover. 
And  such  an  instruction  is  especially  erroneous  in  a  case  where  the  evi- 
dence makes  it  apparent  that  the  means  of  knowledge  were  not  in  fact 
equally  available  to  the  plaintiff  and  to  the  defendant.  CoUrill  v.  Krum, 
649. 

10.  Waiver  of  Right  to  Sue  for  False  Representations,  What  n 
NOT. —  A  plaintiff  does  not  waive  his  right  to  sue  for  damages  for  false 
representations  by  offering,  after  the  purchase  of  the  property,  to  sell  it 
at  the  price  which  the  defendant  represented  to  be  its  value,  nor  by  al- 
lowing four  or  five  months  to  elapse  before  bringing  liis  suit.     Id. 

See  Negotiable  Instruments,  1;  Sales,  7,  8, 

FRAUDULENT  CONVEYANCES. 

1.  Salk  of  Goods  with  Agreement  for  Employment  as  Clerk.  —  Where^ 
on  the  sale  of  goods  by  an  insolvent  debtor,  he  agrees  with  the  pur- 
chaser that  the  business  shall  be  continued  and  himself  employed  as 
clerk  at  a  monthly  salary,  the  debtor  thus  secures  to  himself  a  benefit 
which  renders  the  transaction  fraudulent  as  to  so  much  of  the  property 
sold  as  is  in  excess  of  his  statutory  exemptions.  Stephens  v.  Regenstein, 
156. 

8.  Pleading  Fraud  in  Execution  Sale.  —  A  party  seeking  to  set  aside  a 
conveyance  because  of  a  fraudulent  combination  to  prevent  a  fair  com- 
petition among  bidders  at  an  execution  sale  must  allege  the  facts  in  his 
pleadings  which  are  relied  upon  to  establish  the  fraud.    Utlm»  ▼.  Ore«n, 


Index.  963 

8b  Debt),  how  Attacked.  — In  an  action  for  the  recovery  of  land,  any  deed 
offered  as  a  link  in  the  chain  of  title  is  thereby  exposed  to  attack  for  in- 
capacity in  the  maker,  or  because  it  is  void  under  the  statute  of  frauds, 
though  it  may  not  have  been  mentioned  in  the  pleadings.     Id. 

4.  EviDKNCB  —  Examination  of  Advkrsb  Party.  — A  party  in  support  of 

the  allegations  of  his  complaint,  or  of  a  cross-action  set  up  in  a  counter- 
claim, after  elicitinof  admissions  from  the  adverse  party  by  verifying  his 
pleadings,  may  examine  him  as  to  facts  within  his  peculiar  knowledge 
both  before  and  at  the  trial,  under  the  North  Carolina  Code  abolishing 
discovery  under  oath.     Id. 

5.  Witness  —  Efkkct  of  Calling  Adverse  Party.  — A  party  who  puts  hiar 

adversary  on  the  stand  gives  him  an  opportunity  to  testify  in  his  own  bo. 
half,  and  waives  his  right  of  impeaching  him  by  attacking  his  credibil- 
ity, but  retains  the  right  of  contradicting  him  by  the  testimony  of  other 
witnesses  inconsistent  with  his.     Id. 

6.  Evidence  of.  —  The  notorious  insolvency  of  a  grantor  at  the  time  he  exe- 

cutes a  deed  to  his  son-in-law  is  a  circumstance  tending  to  show  that 
the  grantee  is  a  pai'ticipant  in  the  fraud  against  creditors.     Id. 

7.  What  Creditors  may  Atiack.  —  Deed  Executed  to  Evade  Payment 

OF  Any  Judgment  that  might  be  recovered  against  the  grantor  in  an 
action  for  slander  then  pending  against  him  is  fraudulent  and  void  as  to 
his  creditors.     Id. 

8.  Evidence  of.  —  If  a  debtor  much  embarrassed  conveys  property  of  great 

value  to  a  near  relative,  and  the  transaction  is  secret  and  known  to  no 
one  but  the  parties,  it  is  regarded  as  fraudulent;  but  if  they  are  made 
witnesses  in  a  case,  and  testify  to  the  fairness  and  bona  fiden  of  the  con- 
veyance and  that  there  was  no  purpose  of  secrecy,  the  jury  must  then 
determine  the  intent  which  influenced  the  parties,  and,  from  the  evi- 
dence, find  the  conveyance  fraudulent  or  otherwise.     Id. 

9.  Evidence  of. —The  exclusive  power  of  near  relatives  to  explain  every 

suspicious  circumstance  connected  with  a  conveyance  between  them- 
selves if  they  acted  in  good  faith,  and  the  neglect  to  do  so  voluntarily, 
or  the  failure  of  one  when  forced  to  testify  to  fully  establish  the  bona 
fides  of  the  transaction,  is  deemed  as  due  to  inability  to  show  conduct 
consistent  with  an  honest  purpose;  and  the  presumption  of  fraud  arises 
rather  from  the  peculiar  knowledge  of  the  parties  to  the  deed  of  facts 
that  would  either  confirm  or  remove  suspicion  raised  by  the  evidence  as 
to  the  emba'Tassment  of  the  grantor  and  his  relationship  to  the  grantee 
and  the  failure  to  prove  what  they  know,  than  from  any  positive  evi- 
dence as  to  the  peisons  actually  present  at  the  transaction.  Id. 
to.  Evidence  of  Badoes  of  Fraud  are  suspicious  circumstances  that  over- 
hang a  trans^action;  and  where  the  parties  to  it  withhold  evidence  which 
is  exclusively  within  their  power  to  produce,  and  which  would  remove 
all  uncertainty,  if  believed,  the  law  interprets  such  conduct  most  un- 
favoralily  to  the  suppressing  party.     Id. 

11.  Consideration.  —  Burden  of  Proof  is  on  Grantee  in  a  deed  exe- 
cuted to  him  by  an  insolvent  debtor,  in  payment  of  an  existing  debt, 
to  show  that  the  consideration  paid  for  the  conveyance  was  both  valu- 
able and  adequate,  when  another  creditor,  who  has  reduced  his  debt  to 
judgment,  attack^  the  conveyance  for  fraud.  Mobile  Sav.  Bank  v.  Jfc- 
Donnell,  137. 

12.  What  is  Valuable  Consideration.  —  A  deed  by  an  insolvent  debtor 
will  be  sustained,  so  far  as  the  character  of  the  consideration  ia  con- 
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cerned,  against  the  attack  of  creditors,  when  it  appears  that  the'graSft- 
tee  has  legally  obligated  himself  to  pay  a  debt  due  by  the  grantor  to  a 
third  person,  whether  the  latter  has  assented  to  the  substitution  or  not. 
Id. 

ISL  Valuable  Considebatiom.  —  The  bona  fide  assumption  of  liability  by 
the  surety  for  the  debt  of  bis  insolvent  grantor  is  a  valuable  consid« 
eration  for  a  deed.     Id. 

14.  Proof  of  Valuable  Consideration.  —  Where  a  deed  executed  by  an 
insolvent  debtor  recites  as  consideration  the  payment  of  a  debt  due  by 
the  grantor  to  the  grantee^  the  true  consideration  may  be  shown,  when 
the  conveyance  is  attacked  for  fraud  by  another  creditor,  to  be  the  as- 
sumption as  principal  by  the  grantee  of  a  debt  due  by  the  grantor  to  a 
third  person,  on  which  the  grantee  is  surety  for  the  grantor.     Id. 

16.  Adequacy  of  Price  Question  vor  .Jury.  —  Where  a  deed  from  an  in- 
solvent debtor  to  his  creditor  is  attacked  for  fraud,  and  a  valuable  con- 
sideration for  the  conveyance  is  shown,  but  the  evidence  shows  that 
the  price  paid  is  only  about  two  thirds  the  value  of  the  property,  the 
question  whether  the  disparity  amounts  to  gross  inadequacy  is  for  the 
jury  to  determine.     Id. 

Id.  Admissibility  of  Declarations  of  Grantor  in  Possession.  —  Where 
a  conveyance  from  an  insolvent  debtor  to  his  creditor  is  attacked  fop 
fraud,  the  declarations  of  the  grantor  while  in  possession  of  the  land, 
after  the  conveyance,  explanatory  of  his  possession,  and  to  the  effect 
that  he  held  for  another,  are  admissible  in  evidence.     Id, 

FREIGHT. 
See  Cabriers,  4;  Warbhousemsh. 

GARNISHMENT. 
See  ArrACHMENT,  eta 

GRANTS. 
See  Vendor  and  Vendee,  8. 

HEALTH. 
See  Landlord  and  Tenant,  1-3. 

HIGHWAYS. 

1.  Acceptance  bt  Long  User.  —  Public  user  alone,  when  sufficiently  gen- 

eral and  long  continued,  will  constitute  an  acceptance  of  a  country 
road,  without  proof  that  it  was  laid  out  or  formally  accepted  by  the 
highway  authorities.     Adams  v.  Iron  Cliffs  Co.,  441. 

2.  Creation  bt  Public  User  —  Estoppel.  —  Where  a  corporation  main- 

tains a  road  across  its  property  as  a  connecting  link  between  other 
roads,  and  permits  it  to  be  used  generally  by  the  public  for  a  long 
period,  it  thereby  dedicates  its  use  as  such  link  to  tlie  public;  and  so 
long  as  it  permits  the  jiublic  to  use  a  crossing  on  such  road  without  ob- 
jection, it  is  estopped  to  deny  that,  as  far  as  such  crossing  is  concerned, 
it  bears  the  same  relation  and  duty  to  the  public  traveling  upon  it  as  if 
it  were  a  public  highway,  and  the  corporation  is  bound  to  use  due  care 
and  diligence  in  running  its  trains  over  such  crossing,  to  prevent  injury 
to  passengers  lawfully  upon  such  road.     Id, 
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HOMICIDE 
Bee  Criminal  Law,  11-28. 

HUSBAND  AND  WIFE. 

1.  AcnOK  BY  WiFB    TOR  ALIENATION  OF    HEB    HuSBAND'S    AfFBOTIONS  BT 

Another  Woman.  — A  wife  may,  in  her  own  name,  and  without  joining 
her  husband  as  plaintiff,  maintain  an  action  against  a  woman  who  has 
alienated  from  her  the  affections  and  deprived  her  of  the  society  of  her 
husband;  and  her  right  of  recovery  is  not  affected  by  the  fact  that  she 
and  her  husband  are  still  living  together.  The  wife's  right  to  the  con- 
jugal affection  and  society  of  her  husband  is  the  same  as  his  right  to 
hers,  in  kind,  degree,  and  value,  and  damages  for  injury  to  this  right 
must  be  given  to  her  solely.     Foot  v.  Card,  258. 

2.  Advbrse  Possession.  —  A  wife  cannot  hold  real  property  adversely  to 

her  husband,  which  she  claims  to  have  derived  from  him  under  a  parol 
agreement  of  purchase,  and  on  which  they  continue  to  reside,  and  which 
they  jointly  occupy  as  husband  and  wife,  and  therefore  cannot  acquire  a 
prescriptive  title  thereto  which  will  prevail  against  the  subsequent 
mortgagee  of  the  husband.     Gafford  v.  Strauss,  111. 

S.  Business  Transactions  between. — When  a  wife,  by  proper  and  snflS- 
cient  proof,  shows  that  her  husband  owes  her,  she  is  entitled  to  the  same 
remedies,  and  has  the  same  standing  to  enforce  any  security  for  the  pay- 
ment of  her  debt  she  may  receive,  as  any  other  creditor.  Manchester  v. 
Tibbetts,  816. 

4.  Husband's  Mortgage  to  his  Wife  to  Secure  a  Debt  Barred  bt 
THE  Statute  of  Limitations  is  valid  because  he  is  not  obliged  by  any 
duty  to  his  creditors  to  interpose  the  plea  of  the  statute  of  limitations. 
Id. 

See  Infants,  5;  Marriage  and  Divorcb;  Witnesses,  4,  5. 

IMPEACHMENT. 
See  Judgment,  1-3,  5,  6;  Witnesses,  2,  3, 

IMPROVEMENTS. 

See  Partition. 

INDIANS. 
See  Marriage  anu  Divorce,  1. 

INDICTMENT. 
See  Criminal  Law,  2,  3. 

INFANTS. 

1.  Disafftbmancb  of  Deed  of  Minor  after  Attaining  MAJORirr.  ~ 
Where  a  minor  executes  a  deed  of  conveyance  of  land,  and  after  attain- 
ing  majority,  conveys  the  same  land  to  a  third  person,  the  second  deed 
is  a  disaffirmance  of  the  first.  Such  a  deed  may  also  be  avoided  by  a 
suit  in  ejectment,  and  in  such  suit  a  petition  which  is  in  the  ordinary 
form  of  an  action  of  ejectment  is  sufficient.     Craig  v.  Van  Bebber,  569. 

%  Infant  may  Repudiate  Contract  without  Returning  Consideration 
WHEH.  — The  rule  that  requires  an  infant  who,  upon  coming  of  age,  re- 
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pudiates  a  contract  executed  by  him  during  his  minority,  and  which  has 
been  in  whole  or  in  part  executed  by  the  adu't  party  thereto,  to  return 
the  property  or  consideration  received,  applies  only  where  the  infant 
has  the  property  or  cousideration  at  the  time  he  attains  full  age.  If  he 
has  wasted  or  squandered  it  during  iufaucy,  he  can  repudiate  the  con- 
tract without  making  a  tender  thereof.     Id. 

5.  Unpaid  Purchase-money  not  Rkcovkkabi.e  by  Infant  Who  Repudi- 

ates HIS  Deed.  —  Where  an  infant,  upon  attaining  his  majority, 
repudiates  his  deed,  he  cannot  recover  the  unpaid  purchase-money.  Id. 
4.  Ratification  of  Minor's  Deed,  Conditional  Offer  to  Convey  is  not. 
—  An  offer  by  an  infant,  after  attaining  full  age,  to  make  a  deed  ratify- 
ing a  conveyance  made  by  him  during  his  minority,  upon  condition  that 
the  unpaid  purchase  price  is  paid  or  secured,  is  no  evidence  of  a  confir- 
mation.     Id. 

6.  Deed  Disaiitirmed  because  of  Minority  of  WifB  is  Avoided  as  to 

Husband,  who  joined  her  in  executing  it.     Id. 

6.  JuDQaiENT  upon  Defadlt  AGAINST  Infant  more  than  fourteen  years  of 

age,  after  personal  service  of  summons  upon  him,  but  without  the  ap- 
pointment of  a  guardian  ad  litem,  is  erroneous  and  voidable,  but  not 
void.     Eisenintnger  v.  Murphy,  493. 

7.  Voidable   Judgment  against  Infant — Duty  to  Avoid. — An  infant 

with  kuowledge  of  an  irregular  and  voidable  judgment  against  him  must 
move  to  avoid  it  within  a  reasonable  time  after  attaining  his  majority; 
au  unexcused  delay  of  more  than  a  year  will  bar  his  right.     Id. 
See  Negligence,  5,  10;  Parent  and  Child,  1,  2;  Probate  Courts. 

INJUNCTIONS. 
See  Equity;  Judgment,  7;  Specific  Performance,  2. 

IN  PARI  DELICTO. 
See  Fraud,  2,  3. 

INSTRUCTIONS  TO  JURY. 
See  CP.IMINAL  I.£W,  19,  20,  22;  Neglxoencb,  2,  4;  Trial,  1-5. 

INSURANCE. 

I.  Insurascb  Company  Estopped  from  Claiming  Forfeiturb  for  Act 
OF  Insured  PERMniED  by  its  Agent  when.  — Where  an  agent  of  an 
insurance  company,  having  authority  to  make  and  deliver  policies  of 
insurance,  without  referring  the  application  to  the  company  prior  to  the 
making  and  delivery  of  the  policy,  agrees  with  an  applicant  that  she 
may  encumber  the  property  insured  in  a  given  amount,  and  that  he  will 
indorse  the  agreement  upon  the  application,  the  company  is  estopped 
from  claiming  a  forfeiture  by  reason  of  the  insured  having  encumbered 
the  property  in  the  amount  named,  there  being  nothing  in  the  policy 
limiting  the  power  of  the  agent  to  make  such  an  agreement.  Copeland 
V.  DvxlUng-Jiouae  Ins.  Co.,  414. 

E.  iNDivisiBiLrrY  OF  Policy. — Where  property  covered  by  insurance,  al- 
thongh  consisting  of  separate  items,  constitutes  substantially  one  risk, 
and  is  necessarily  subject  to  destruction  by  the  same  fire,  then,  even 
though  separate  amounts  of  insurance  are  apportioned  to  each  separate 
item  or  class  of  property,  if  the  consideration  for  the  contract  and  the 
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risk  are  both  indivisible,  the  contract  must  be  treated  as  entire,  and  any 
breach  of  a  stipulation  which  renders  the  policy  void  as  to  a  part  affecta 
the  other  items  in  the  same  manner.  Oeiss  v.  Franklin  Ins.  Co.,  324. 
8.  Indivisibility  of  Policy  —  Unintentional  Failure  to  State  Trub 
Title.  —  Where  the  validity  of  insurance  is  made  to  depend  upon  the 
assured  being  the  absolute  and  unconditional  owner  of  the  true  title  to 
the  property  insured,  a  failure  to  set  forth  the  true  title  with  substan- 
tial accuracy  renders  the  policy  void,  not  only  as  to  the  property  the 
title  to  which  is  not  truly  '•epresented,  but  as  to  all  other  property  cov- 
ered by  the  sam.,  policy  and  subject  to  the  same  risk;  and  this  even 
though  the  owner  had  no  intention  to  deceive.     Id. 

4.  Amendment  of  Declaration  Introducing  New  Cause  op  Action  not 

Allowable.  — A  declaration  counting  upon  a  written  contract  of  insur- 
ance, and  claiming  damages  for  the  breach  of  that  contract  in  the  failure 
or  refusal  of  the  defendant  to  pay  the  amount  of  the  insurance  upon  a 
loss  by  fire,  cannot  be  amended  so  as  to  claim  damages  for  the  refusal  of 
the  defendant  to  deliver  a  policy  of  insurance  in  conformity  to  a  verbal 
agreement  by  which  the  plaintiff  was  deprived  of  the  insurance  upon  his 
goods  for  wliich  he  contracted.  These  are  two  independent  and  distinct 
causes  of  action.     Coiinecticat  F.  Ins.  Co.  v.  Kinne,  398. 

5.  Mistake  cannot  be  Corrected  by  Amendment  in  Court  of  Law  when. 

—  A  declaration  upon  an  insurance  policy  containing  a  clause  "that  there 
shall  be  a  clear  space  of  two  hundred  feet  between  staves  and  heading 
and  mill  "  cannot  be  amended  in  a  court  of  law  so  as  to  eliminate  this 
clause,  under  an  allegation  that  it  was  inserted  either  through  mistake 
or  fraud,  and  was  never  assented  to  by  the  insured.     Id. 

JUDGMENT  BY  DEFAULT. 

See  Infants,  6,  7. 

JUDGMENTS. 

1.  Judgment  as  Estoppel.  —  Where,  in  an  action  by  a  national  bank  to  re- 

cover the  principal  and  interest  on  a  note,  the  defendant  avails  himself 
of  the  remedy  against  usury  provided  by  the  state  law,  and  recovers 
judgment  in  his  favor  upon  his  answer  and  tross-petition  without  objec- 
tion, and  accepts  the  result,  he  is  estopped  from  subsequently  objecting 
to  the  jurisdiction  and  authority  of  the  court  to  render  the  judgment,  or 
from  questioning  its  validity,  to  the  extent  of  instituting  another  action 
under  a  United  States  statute  for  an  additional  recovery  upon  the  same 
facts  under  which  his  former  recovery  was  had.  Bollong  v.  Schuyler  Na- 
tional Bank,  781. 

2.  Estoppel  by, — Judgment  upon  a  cross-complaint  determining  that  the 

defendant  is  not  entitled  to  a  specific  performance  of  a  contract  to  pur- 
chase real  estate  of  him  for  the  reason  that  such  contract  had  been  ter- 
minated by  the  failure  of  both  parties  to  offer  compliance  therewith 
within  the  time  designated  therein  does  not  estop  the  plaintiff  from 
maintaining  an  action  to  recover  moneys  paid  by  him  upon  such  con- 
tract.    Cleary  v.  Folgcr,  187. 

3.  Judgment  as  Estoppel  —  Defense  Conducted  by  One  not  Party.  — 

One  not  a  party  to  the  action  cannot  be  estopped,  nor  claim  an  estoppel, 
against  the  plaiutifif  by  the  judgment,  on  the  ground  that  he  is  the  real 
party  in  interest,  and  conducted  the  defense,  unless  he  did  so  openly,  to 
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the  knowledge  of  the  plaintifi^  and  for  the  defense  of  his  own  mtere»  x 
Cannon  River  M/rt'.  Aaa'n  v.  Rogers,  497. 

4*  JtTDOKBKT  A3  Rks  Jttdioata.  —  Where,  in  an  action  to  foreclose  a  moAt* 
gage,  a  junior  mortgagee  is  made  defendant,  and,  answering,  sets  up 
eertain  judgment  liens  and  his  mortgage,  and  prays  for  a  decree  fore« 
closing  such  liens,  in  response  to  which  judgment  is  rendered  in  favor 
of  plaintiff  for  the  amount  of  his  mortgage,  and  in  favor  of  such  junior 
mortgagee  for  the  amount  of  his  judgment  liens,  without  mentioning 
his  junior  mortgage,  such  judgment,  until  reversed,  is  a  bar  to  a  subse- 
quent action  brought  by  such  junior  mortgagee  to  foreclose  his  mortgage. 
Haines  v.  Flinn,  785. 

6.  Judgment  as  Estoppel.  — When  a  judgment  is  used  in  pleading  as  a  tech- 
nical estoppel,  or  is  relied  on  by  way  of  evidence  as  conclusive  per  se, 
it  must  appear  by  the  record  of  the  prior  suit,  or  by  evidence  aliunde 
consistent  therewith,  that  it  was  between  the  same  parties,  and  that 
the  particular  controversy  sought  to  be  concluded  was  necessarily  tried 
and  determined.     Id. 

6.  Judgment  as  Res  Judicata  —  Collateral  Attack.  —  When  a  court  has 

jurisdiction,  it  may  decide  every  question  which  arises  in  the  case,  and 
whether  its  decLsion  is  correct  or  not,  its  judgment,  until  reversed,  is 
binding  in  every  other  court.  In  no  collateral  way  can  the  parties  ques- 
tion the  correctness  of  a  judgment  which  has  been  rendered  between 
them  in  a  court  having  jurisdiction  of  them  and  of  the  subject-matter. 
Id. 

7.  Collection  of,  will  bb  Enjoined  when. — The  voluntary  acceptance 

by  a  creditor,  after  suit  brought,  of  a  sum  of  money  less  than  the  amount 
of  his  claim,  in  full  settlement  of  the  indebtedness  and  of  the  action,  dis- 
charges both  the  debt  and  the  costs,  and  his  receipt  in  full  may  be  pleaded 
in  bar  to  the  further  maintenance  of  the  suit;  and  if  a  judgment  by  de- 
fault be  afterwards  taken  against  the  debtor,  the  judgment  so  taken  will 
amount  to  a  fraud  upon  him,  and  its  collection  will  be  perpetually  en- 
joined. The  debtor's  failure,  under  such  circumstances,  to  appear  and 
plead  the  receipt  is  not  laches.     Oatea  v.  Steele,  268. 

8.  Reversed  Judgment  —  Restitution.  — Money  paid  on  a  decree  of  court 

is  not  paid  voluntarily,  and  upon  its  reversal,  the  party  paying  the  money 
is  entitled  to  restitution,  regardless  of  the  final  determination  of  the 
rights  of  the  parties.  Ex  parte  Walter,  103. 
0.  Mandamus  to  Chancellor.  —  Mandamus  will  lie  against  a  chancellor  to 
compel  him  to  make  an  order  of  restitution  of  money  paid  under  his  de- 
eree  which  has  subsequently  been  reversed.     Id, 

JUDICIAL  SALES. 
See  Probate  Courts. 

JURISDICTION. 
Bee  Corporations,  27;  Probate  Courts;  Receivers,  5,  12. 

JURY. 
See  Criminal  Law,  9,  10. 

JURY  TRIAL. 
See  CoNSTiTurioNAL  Law,  1;  Trial. 
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JUSTIFIABLE  HOMICIDE. 
See  Cbiminal  Law,  12-14. 

KNOWLEDGE. 
See  Fbaud,  6-8. 

LABORER. 
See  Attachment,  etc.,  3,  4. 

LACHES. 
See  Judgment,  7. 

LANDLORD  AND  TENANT. 

1.  Liabilitt   of   Landlord   fob   Unhealthful   Condition   of   Leasbd 

Premises.  — The  knowledge  and  concealment,  on  the  part  the  landlord, 
of  the  polluted  condition  of  the  water  of  a  well  on  the  leased  premises, 
existing  at  the  time  of  leasing,  renders  him  liable  for  all  the  damages 
naturally  resulting  to  the  tenant  and  his  family  from  the  use  of  such 
waiter,  including  expenses  of  sickness  and  physicians'  and  nurses'  bills. 
Maywood  v.  Logan,  431. 

2.  Unhealthful  Condition  of  Leased  Premises  —  Right  to  Terminate 

Tenancy.  —  Where  the  water  in  a  well  on  the  leased  premises,  at  the 
time  of  the  leasing,  is  so  polluted  as  to  render  its  use  unhealthful,  and 
this  fact  is  known  and  concealed  by  the  landlord,  its  discovery  by  the 
tenant  justifies  him  in  removing  from  the  premises  and  terminating  the 
tenancy,  if  the  cause  of  pollution  cannot  be  removed,  because  it  amounts 
to  an  eviction,  after  which  the  tenant  is  not  liable  for  rent.     Id. 

3.  Unhealthful  Condition  of  Leased   Premises.  —  The  landlord  must 

see  that  leased  premises  are  in  a  healthful  condition  at  the  time  of  leas> 
ing,  or  at  least  disclose  to  his  tenant  any  fact  within  his  knowledge 
which  tends  to  make  such  premises  unhealthful  and  unfit  for  habitation. 
Id. 

4.  Elevators  —  Tenant's  Liability  for   Defective  Condition  of. — A 

tenant  of  a  building  in  which  a  passenger-elevator  is  used  by  him  in  his 
business  is  bound  to  keep  such  elevator  in  a  reasonably  safe  condition 
and  in  proper  repair  for  the  purposes  for  which  it  is  used  by  his  author- 
ity or  direction,  or  by  those  entitled  to  use  it;  and  he  is  liable  for  per- 
sonal injuries  received  by  his  servant,  who,  while  properly  using  it,  is 
injured  by  reason  of  its  unsafe  condition  and  want  of  proper  repair. 
Oberf elder  v.  Doran,  771. 

5.  Contract  of  Sale  in  Nature  of  Lease  —  Waiver  of  Prompt  Pay- 

ment OF  Rent.  —  Under  a  contract  of  sale  in  the  nature  of  a  lease  for 
a  term,  stipulating  for  the  payment  of  rent  at  fixed  periods,  its  prompt 
payment  is  waived,  even  if  time  is  of  the  essence  of  the  contract,  by 
accepting  it  at  other  times,  either  before  or  after  the  time  fixed  upon  for 
its  payment.     Davis  v.  Robert,  126. 

LAPSE  OF  TIME. 
See  Payment,  1-4. 

LEASE. 
Se«  ApvaRSB   Possession,  1;  Landlord   and  Tenant,  5;  Speoifio  Per- 
formance, 3. 
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legitimacy  of  children. 

See  Marriaob  and  Divorce,  1. 

LIBEL. 

L  AcTiONABLB  WoRDS  AGAINST  AcTOR.  —  PuWished  words  are  actionable 
which  directly  tend  to  the  prejudice  or  injury  of  any  one  in  his  office, 
profession,  trade,  or  business,  and  which,  if  true,  would  render  him  un« 
worthy  of  employment.  Hence  a  publication  falsely  accusing  a  profes- 
sional actor  of  ungentlemanly  and  di&courteous  conduct  is  libelous. 
Williams  v.  Davenport,  519. 

2.  Question  for  the  Conivr.  — In  an  action  for  libel,  if  the  publication  is 
conceded,  and  the  words  are  unambiguous  and  admit  of  but  one  sense, 
the  question  of  libel  or  no  libel  is  one  of  law,  which  the  court  must  de- 
cide, and  which  it  must  not  leave  to  the  jury.     Moore  v.  Francis,  810. 

5.  Words  may  be  Libelous,  though   They  do  not  Defame  a  Man  vf 

THE  Ordinary  Sense,  or  impute  blame,  moral  turpitude,  or  even  cen« 
sure,  as  when  they  a£fect  one  in  his  business  by  imputing  incapacity  or 
unfitness  for  its  proper  management.  Id. 
4.  A  Statement  that  a  Person  is  Insane,  or  that  his  mind  is  so  seriously 
impaired  as  to  disqualify  him  from  attending  to  his  business,  is  libelous. 
Id. 

6.  Publication  concerning  a  Teller  in  a  Bank,  to  the  Effect  that 

HIS  Mental  Condition  is  not  Good,  and  that  there  had  been  trouble 
in  the  bank  caused  by  his  mental  derangement,  is  libelous,  though  it  at- 
tributes his  alleged  condition  to  overwork.  Id. 
6.  It  is  No  Legal  Excuse  that  Defamatory  Matter  was  Published 
Inadvertently,  or  with  good  motives,  and  in  the  honest  belief  of  ita 
truth.     Id. 

LIEN. 

See   Chattel   Mortgages,   3;    Estoppel,  4;   Lis  Pendens;   Mechanic's 
Lien;  Vendor  and  Vendee,  8. 

LIMITATIONS  OF  ACTIONS. 

1,  New  Promise,  when  Insufficient.  —  An  annual  statement   made  by 

the  secretary  of  a  municipality  to  the  city  council  recognizing  as  valid 
bonds  against  the  city  which  on  their  face  are  barred  by  the  statute  of 
limitations  will  not  remove  the  bar  of  the  statute,  in  the  absence  of  evi- 
dence that  the  secretary  had  authority  to  make  any  acknowledgment  or 
promise  that  would  bind  the  city,  or  that  the  city  council  approved  the 
statement,  or  in  any  way  acknowledged  the  existence  of  the  debt.  Hous- 
ton V.  Janlcowskie,  hi. 

2.  New  Promise.  —  An  acknowledgment  from  which  a  new  promise  is  to  be 

implied  which  will  remove  the  bar  of  the  statute  of  limitations  must  be 
made  by  the  debtor  in  writing,  or  by  some  person  authorized  to  make  it, 
and  it  must  be  made  to  the  person  holding  the  claim,  or  to  some  person 
acting  for  him.  A  promise  or  acknowledgment  made  to  a  stranger  is 
not  sufficient.  Id. 
8.  New  Promise,  when  not  Sufficient.  — The  levy  and  collection  of 
taxes  by  a  city  to  meet  interest  due  and  create  a  sinking  fund  is  not  aa 
acknowledgment  of  or  new  promise  to  pay  any  particular  bond  or  issue 
of  bonds  which  from  their  face  are  barred  by  the  statute  of  limitations. 
Id, 
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i.  Note  on  Which  Demand  is  Necessary. — If  a  demand  is  a  condition 
precedent  to  the  right  to  sue,  it  must  be  made  within  a  reasonable  time, 
and  that  is,  within  the  time  limited  by  statute  for  the  commencement  of 
the  action.     Kraft  v.  Thomas,  345. 
See  Husband  and  Wife,  4;  Negotiable  Instruments,  4;  Pleading,  1. 

LIS  PENDENS. 
Purchasers  of  the  Property  op  a  Corporation  during  the  Pendency 
of  an  action  for  the  forfeiture  of  its  charter  are  not  bound  by  an  order 
entered  in  such  action  appointing  a  receiver  and  directing  him  to  take 
possession  of  such  property.  The  state  does  not  by  such  an  action  ac- 
quire any  lien  upon  the  property  of  the  corporation,  nor  any  right  to 
prevent  it  from  disposing  of  its  property  in  good  faith.  Havemeyer  v. 
Superior  Court,  192. 

LOST  BONDS. 
See  Municipal  Corporations,  14,  16. 

MALICE. 
See  Criminal  Law,  21;  Malicious  Prosecution. 

MALICIOUS  PROSECUTION. 

L  Declarations  ow  Arresting  Officer  as  Evidence. — In  an  action  of 
malicious  prosecution  for  arrest  without  probable  cause,  the  declarations 
of  the  arresting  officer  are  inadmissible  against  defendant,  in  the  absence 
of  proof  that  the  latter  had  given  Hae  former  instructions.  Reisan  v. 
Mott,  489. 

2.  Malice  of  Principal  not  Imputable  from  Knowledge  of  Agent.  — 
In  an  action  for  malicious  prosecution,  actual  malice  cannot  be  couclu- 
sively  presumed  or  legally  imputed  to  the  defendant  as  principal,  from 
the  knowledge  of  his  agent.     Id. 

8.  Principal  Acting  on  Knowledge  of  Agent. — A  defendant  in  mali- 
cious prosecution  is  not  liable  as  principal,  if,  acting  on  knowledge  com- 
municated to  him  by  his  agent,  he  institutes  a  criminal  prosecution,  ia 
good  faith,  with  due  caution,  believing  that  the  offense  has  been  com- 
mitted, and  acting  upon  grounds  which  justify  that  belief.     Id. 

4.  In  Malicious  Prosecution,  Malice  is  a  question  of  fact  for  the  jury.     Id. 

6.  Condition  of  Family  as  Evidence.  —  In  an  action  of  malicious  prosecu- 
tion, the  condition  of  plaintiff's  family  is  inadmissible  in  evidence  to 
affect  the  amount  of  general  damages  to  be  awarded.     Id. 

0.  Evidence  to  Show  Probable  Cause.  —  In  an  action  of  malicions  prose- 
cution for  an  alleged  fraudulent  disposal  of  mortgaged  property,  evidence 
of  the  amount  of  property  owned  by  the  plaintiff  is  admissible,  as  bear- 
ing npon  the  question  whether  the  defendant  had  reasonable  ground  to 
believe  that  plaintiff  had  disposed  of  the  mortgaged  property  with  intent 
to  defraud.     Id. 

MANDAMUS. 
See  Judgment,  9. 

MARGINS. 
See  Brokers,  1,  2. 
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MARKETABLE  TITLB. 
See  Vkndob  and  Vendkk,  6,  8. 

MARRIAGE  AND  DIVORCE. 

1.  Marriaok  betwekn  Indians  —  LEarriMACY  of  Childrbk.  —  Persons  who 

belong  to  a  tribe  of  Indians,  and  who  are  married  and  recognized  aa  hna- 
band  and  wife  by  the  custom  and  law  of  their  tribe,  must  be  treated  as 
such  by  the  courts,  and  their  children  regarded  as  legitimate,  when  the 
capability  of  the  tribe  to  manage  its  own  affairs,  including  its  domestic 
relations,  is  recognized  by  the  United  States  government.  Earl  v.  Ood- 
ley,  617. 

2.  DivoRCB  FOR  Malformation.  —  Before  the  wife  can  be  granted  a  divorce 

on  the  ground  that  her  husband  is  physically  incapacitated  from  entering 
into  the  marriage  state  by  reason  of  his  malformation  and  abnormal  pro- 
portions, the  proof  should  be  satisfactory,  and  as  direct  as  the  nature  of 
the  question  is  susceptible  of.  The  wife  must  submit  to  a  skilled  exam- 
ination of  her  person,  under  order  of  court,  to  show  that  the  fault  is  not 
with  her;  and  the  husband  must  also  submit  to  such  an  examination, 
that  the  court  may  be  satisfied  that  the  proceeding  is  not  consentive  and 
collusive.  Finding  the  latter  to  be  the  case,  relief  should  be  denied,  ex- 
cept on  clear  proof  of  the  charge  preferred  in  the  bill.    Anonymou*,  116. 

MARRIED  WOMEN. 
See  Estoppel,  4,  5;  Husband  and  Wutb,  1,  2. 

MASTER  ^ND  SERVANT. 

1.  Servant,  when   in  Employment  of  Master. —  A  servant  whose  em- 

ployment may  require  his  services  at  any  time  dnring  working-hours  on 
his  master's  premises,  and  who  is  not  authorized  to  leave  them  at  will  to 
attend  to  his  private  business,  is  not  out  of  the  employment  of  his  mas- 
ter during  working-hours  until  he  is  off  of  his  premises.  Adamt  v.  Iron 
Cliff's  Co.,  441. 

2.  Fellow-see vants.  Who  are  —  Assuming  Risk  or  Employment. — An 

inside  founder  in  a  blast-furnace  who  has  a  separate  department,  and 
nothing  to  do  with  the  other  departments,  except  when  acting  through 
the  general  management  or  the  foreman  or  boss  of  siich  departments, 
and  who  has  no  control  beyond  his  own  work,  is  the  fellow-servant  of  an 
engineer  whose  duty  it  is  to  run  cars  to  and  from  such  furnace,  and  in 
entering  the  employment  assumes  the  risk  that  the  cars  may  be  handled 
negligently  by  such  fellow-servant.     Id. 

3.  Master's  Liability  for  Negligence. —  The  master  is  liable  for  negli- 

gence in  the  performance  of  duties  he  has  impliedly  contracted  to  per- 
form toward  his  servant,  no  matter  whether  he  attempts  to  perform 
them  in  person  or  by  another;  and  the  true  test  to  determine  whether 
the  rule  applies  is  to  be  found  in  the  character  of  the  act  performed 
which  causes  the  injury,  and  not  in  the  rank,  grade,  or  department  of 
service  of  the  person  performing  it.  If  there  is  a  neglect  of  one  of  the 
duties  the  master  has  impliedly  contracted  to  perform,  he  is  liable,  no 
matter  what  the  rank  or  g-ade  of  the  person  he  has  designated  to  per- 
form it.     OaUveston  etc.  R'y  Co.  v.  Smith,  78. 

4.  Fellow-servants  —  Road-master  and  Section-hand. —  A  road-master 

having  charge  of  a  working-train  and  its  operatives,  with  power  to  em- 
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ploy  and  discharge  the  men,  is  the  fellow-servant  of  a  section-hand 
riding  on  the  train,  and  working  under  his  direction,  so  as  to  prevent 
the  section-hand  from  recovering  damages  from  the  company  for  an  in- 
jury received  in  a  collision  caused  by  the  road-meister's  negligence.  Id. 
B.  Neqligence  of  Superintendent  Negligence  or  Railway  Company. 
—  It  is  the  duty  of  a  railway  company  to  give  such  information  and  or- 
ders to  its  servants  in  charge  of  its  trains  as  will  enable  them  to  avoid 
collisions,  and  the  neglect  of  the  pompany's  superintendent  in  this 
I'espect  is  the  negligence  of  the  company,  and  the  doctrine  of  fellow- 
servants  does  not  apply  in  case  of  injury  to  the  train  employees.     Id. 

6.  Duty  to  Inform  Servant  of  Extra  Hazard  and  Danger. —  A  brake- 

man  ordered  to  couple  cars  of  peculiar,  unusual,  and  extra-hazardous 
construction,  and  with  which  he  is  entirely  unacquainted,  should  be  no- 
tified by  the  company  of  their  unusual  construction,  and  of  the  danger 
arising  therefrom;  and  a  failure  to  give  such  notice  renders  the  company 
liable  in  damages  for  resulting  injury  to  the  brakeman.  Missouri  Pacijie 
etcB'y  Co.  ▼.  White,  33. 

7.  Liability  fok  Unauthorized  Act  of  Employee. —  The  employees  of  a 

company  operating  a  freight-boat,  who  are  expressly  forbidden  to  carry 
passengers  upon  it,  have  no  authority  to  bind  the  company  by  contract 
to  carry  passengers^    Cook  v.  Houston  etc,  Co.,  52. 

8.  Liability   for   Unauthorized   Act   of   Employee. —  Where  a  minor 

child  is  drowned  through  having  been  invited  aboard  a  tug-boat  by  the 
servants  of  the  owner,  which  act  was  outside  their  authority,  and 
against  express  orders,  no  recovery  can  be  had,  if  the  right  of  action  is 
made  to  depend  upon  the  invitation  of  the  owner.     Id. 

9.  Liability  of  Master  for  Negligence  of  Servant. —  Where  the  mas- 

ter of  a  tug-boat  leaves  the  control  and  management,  for  a  time,  to  his 
servants  on  board,  the  owner  will  be  liable  for  their  negligent  act  in  al- 
lowing a  minor  child  on  the  boat,  and  in  a  place  of  danger,  although 
such  act  was  contrary  to  the  express  orders  of  the  owner.     Id. 

10.  Elevator,  Employee  Riding  in.  Assumes  Risk  of  Construction  and 
Operation  when.  —  An  employee  of  defendant  familiar  with  the  con- 
struction and  operation  of  its  elevator  used  in  its  business  only  for 
transporting  material,  who  rides  thereon  under  an  implied  license,  for 
his  own  pleasure  and  convenience,  accepts  whatever  risk  is  incident  to 
such  construction  and  operation,  and  can  only  require  of  the  defendant 
the  use  of  ordinary  care  in  its  operation.  O'Brien  v.  Western  Steel  Co., 
536. 

11.  BLnowlbdoe  by  Employee  of  Unsafe  Condition  of  Appliancb  does 
not  Defeat  Recovery  when.  —  The  knowledge  of  a  brakeman  of  the 
unsafe  condition  of  the  railroad  track  upon  which  he  was  killed  will  not 
defeat  a  recovery  for  his  death,  if  it  was  not  so  dangerous  as  to  threaten 
immediate  injury,  or  if  he  might  have  reo,sonably  supposed  that  he  could 
safely  work  on  it  by  the  use  of  care  and  caution.  Soeder  v.  St.  Louis  etc 
R'y  Co.,  724. 

MECHANICS'  LIENS. 
Mechanic's  Lien  Law  Unconstitutional  when.  —  A  mechanic's  lien  law 
enacted  for  the  sole  purpose  of  enabling  strangers  to  the  title  to  land  to 
subject  it  to  sale  for  obligations  to  which  the  owner  never  became  bound, 
and  in  which  he  has  no  part  whatever,  is  unconstitutional,  and  leaves 
the  law  as  it  was  before  its  passage.  John  Spry  Lumber  Co.  v.  SauU 
Savings  Bank  etc.,  396. 
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MINORS. 
See  Infants. 

MISREPRESENTATION. 
See  Fraud,  1-10. 

MISTAKE. 
See  Insurance,  6. 

MOBS. 
See  Carriers,  8. 

MONEY   PAID. 
See  Assumpsit,  1. 

MORTGAGES. 

1.  Sale  or  Assignment  of  Right  to  Disaffirm  Sale  after  Purchase  bt 

Mortgagee  under  Power.  —  Where  a  mortgagee  has  purchased  at  a  sale 
under  a  power  contained  in  a  mortgage,  without  the  consent  of  the  mort- 
gagor, the  latter  has  a  right,  within  a  reasonable  time,  to  disaffirm  the 
sale,  and  ask  for  redempiiion  and  an  account  of  the  rents  and  profits; 
but  if  he  takes  no  steps  to  disaffirm  the  sale,  he  cannot  assign,  sell,  nor 
convey  the  land  so  as  to  vest  in  his  assignee  the  right  to  disaffirm  the 
sale,  and  redeem  in  his  own  name.     McCall  v.  Nash,  145. 

2.  Purchase  at  Sale  under  Power.  — Wliere  the  mortgagee  purchases  at 

his  own  sale  under  the  power  contained  in  the  mortgage,  the  sale  is  bind- 
ing on  him,  and  his  only  right  or  remedy  is  to  apply  in  equity,  if  the 
mortgagor  does  not  come  in  within  a  reasonable  time  to  avoid  the  sale, 
to  clear  his  title  of  doubt  and  uncertainty,  by  a  confirmation  of  the  sale, 
or  a  resale  under  order  of  court,  as  may  appear  equitable.     Id. 

8.  Purchase  at  Sale  under  Power.  —  A  mortgagee  purchasing  at  his  own 
sale  under  the  power  in  the  mortgage  acquires  the  beneficial  interest  of 
the  mortgagor,  subject  to  be  defeated  by  his  election  to  avoid  the  sale 
within  a  reasonable  time,  but  as  to  the  latter,  the  sale  is  not  void,  but 
voidable  only,  and  is  valid  for  all  purposes,  until  he,  or  some  one  claim- 
ing under  him,  whose  rights  are  injuriously  affected,  does  some  act  legally 
sufficient  to  render  it  void.  So  long  as  there  is  no  disaffirmance  of  the 
sale,  the  equity  of  redemption  is  cut  ofi';  and  if  there  is  no  disaffirmance 
within  a  reasonable  time,  no  further  act  is  required  to  give  validity  to 
the  sale,  which  acts  as  a  foreclosure.     Id. 

See  Chattel  Mortgages;  Corporations,  1-3;  Deeds,  6,  7;  Husbaiid  and 

Wife,  4. 

MUNICIPAL  CORPORATIONS. 
1.  Water  Company,  whether  Answerable  for  Loss  of  Property  by 
Fire  from  its  Failure  to  Perform  its  Contract.  —  Where  a  city 
contracts  with  a  water  company  for  a  supply  of  water  to  extinguish  fires, 
such  supply  to  be  paid  for  by  the  levy  of  a  special  tax,  there  is  no 
privity  of  contract  between  the  tax-payer  and  such  company  authorizing 
him  to  maintain  an  action  against  it  for  the  destruction  of  his  property 
by  fire,  caused  by  its  failure  to  fulfill  its  contract.  Becktr  v.  Keokuk 
Water-works,  377. 
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2.  Contract  —  Privitt.  —  Levt  and  Collectiok  of  a  tax  by  a  city,  in  dis- 
charge of  a  contract  legally  made  by  it,  does  not  create  any  privity  of 
interest  between  the  contractor  and  the  tax-payer.     Id. 

8.  Contract  by  City  to  Indemnify  Property-holder. — A  lawwhich 
authorizes  cities  to  contract  with  individuals  and  companies  for  the 
building  and  operating  of  water- works  does  not,  in  the  absence  of  ex- 
press provision  to  that  effect,  confer  power  upon  the  city  to  contract  with 
such  individual  or  corporation  to  indemnify  a  tax-payer,  so  as  to  enable 
him  to  maintain  an  action  in  his  own  name  for  a  breach  of  the  contract. 
Id. 

4.  Municipal  Corporation,  when   It  does  Provide  Waterways,  must 

Provide  Such  as  are  Sufficient  to  carry  off  the  water  which  may 
reasonably  be  expected  to  accumulate.  SpangUr  v.  San  Francisco, 
158. 

5.  Municipal  Corporation  is  Liable  for  Water  Precipitated  upon  the 

Lands  of  a  Private  Proprietor  by  an  extraordinary  and  unusual 
rainfall,  and  the  want  of  proper  repairs  in  sewers  constructed  by  the 
municipality,  if  such  sewers,  when  in  proper  repair,  were  of  sufficient 
capacity  to  carry  off  all  the  water  which  fell.  Proper  and  sufficient 
sewers  having  been  constructed,  the  land-owner  had  the  right  to  assume 
that  they  would  be  repaired  when  broken  or  dilapidated.     Id. 

6.  Contributory  Negligence. — A  Lot-owner  is  not  Chargeable  with 

Contributory  Negligence  because  he  does  not  repair  or  remove  ob- 
structions from  a  sewer  which  it  was  the  duty  of  a  municipal  corpora- 
tion to  keep  in  proper  repair.     Id. 

7.  The  Fact  that  a  City  Lot  is  below  the  Grade  of  a  Street  will 

not  preclude  its  owner  from  n  covering  compensation  of  the  city  for  in- 
,  juries  to  such  lot  and  the  improvements  thereon,  resulting  from  the 
failure  of  the  city  to  keep  a  sewer  in  proper  repair,  if  such  sewer,  when 
so  repaired,  would  have  prevented  such  injury,  notwithstanding  the  lot 
was  below  tlie  grade.     Id. 

8.  Contributory  Negligence  in  Building  on  a  Lot  below  the  Grade 

of  a  Street.  —  When  sewers  already  constructed  by  a  city  are  suffi- 
cient, if  kept  in  repair,  to  protect  from  injury  improvements  placed  on 
a  lot  below  the  grade  of  the  street,  the  lot-owner  is  not  guilty  of  con- 
tributory negligence  in  erecting  such  improvements,  and  may  therefore 
recover  of  the  city  if  they  and  the  lot  are  injured  by  its  failure  to  keep 
such  sewers  in  proper  repair.     Id. 

9.  Municipal   Corporations  are   Liable  where  the  property  of  private 

persons  is  flooded  either  directly  or  by  water  being  set  back,  when  this 
is  the  result  of  the  negligent  failure  to  keep  gutters,  drains,  culverts,  or 
sewers  in  repair  and  free  from  obstructions,  whether  the  lots  are  below 
the  grade  of  the  street  or  not.     Id. 

10.  Municipal  Corporation  is  not  Relieved  from  Liabilty  for  Dam- 
ages resulting  from  a  sewer  being  broken  or  out  of  repair,  by  the  fact 
that  the  water  which  caused  the  damage  may  have  been  diverted  into 
the  sewer  by  means  of  a  dam  built  by  persons  who  constructed  another 
sewer  for  the  city.  Such  persons  act  under  the  direction  of  the  city  au- 
thorities, and  if  their  negligent  mode  of  conducting  their  work  causes 
loss  to  a  third  person,  the  city  is  answerable.     Id. 

IL  There  is  No  Necessity  for  Pi  jsenting  to  a  board  of  supervisors  op 
common  council  claims  for  damages  for  negligee je  in  not  keeping  a 
gewer  in  proper  repair,  before  bringing  suit  on  such  claim.     Id. 
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12.  Enactment  of  Citt  Ordinance  Condition  Prechdent  to  Liabilitt 
lOR  Failurk  to  CoNSTRUfT  SiDEWALK  WHEN.  —  Where,  by  the  pro- 
visions of  a  city  charter,  before  a  person  owning  land  in  the  city  can  be 
required  to  build  a  sidewalk  in  front  of  or  adjacent  to  his  land,  the  coua* 
oil  must  pass  an  ordinance  prescribing  the  kind  of  walk  to  be  built,  ita 
dimensions,  and  the  material  to  be  used  therein,  as  well  as  the  time 
within  which  it  must  be  constructed,  the  enactment  of  such  an  ordinance 
is  a  condition  precedent  to  any  liability  for  failing  to  make  such  side« 
walk.     Port  Huron  v.  Jenkinson,  409. 

13.  Person  cannot  be  Punished  for  Failing  to  do  Act  Impossible  torn. 
Him  to  Perform.  — No  legislative  or  municipal  body  has  the  power  to 
impose  the  duty  of  performing  an  act  upon  any  person  which,  from  hia 
poverty,  it  is  impossible  for  him  to  perform,  and  then  make  hia  non- 
performance of  such  duty  a  crime  punishable  by  fine  and  imprisonment. 
And  therefore  a  city  ordinance  which  requires  all  persons  owning  or 
occupying  any  real  estate  in  the  city  to  keep  and  maintain  good  and 
sufficient  sidewalks  along  all  streets  and  avenues  in  front  of  or  adjacent 
to  such  real  estate,  and  imposes  a  fine  or  imprisonment  for  a  failure  to 
do  so,  and  a  charter  provision  authorizing  such  an  ordinance,  are  buth 
unconstitutional  and  void,  because,  under  such  ordinance,  a  tenant  of 
property,  though  himself  supported  by  charity,  might  become  guilty  of 
a  crime  in  omitting  to  construct  a  sidewalk.     Id. 

14.  Recovery  on  Lost  Bonds  of.  —  An  action  may  be  maintained  against 
a  city  to  recover  the  amount  due  on  overdue  lost  negotiable  bonds  issued 
by  it,  if,  after  maturity,  the  owner  demanded  payment  in  due  form,  and 
ofiFered  approved  indemnity  to  the  city  against  loss  on  account  of  inabil- 
ity to  present  or  return  the  bonds  for  cancellation.  BloomiTigton  v, 
SmUh,  310. 

16.  Bonds  of,  where  Payable.  —  Municipal  bonds  drawn  payable  to  bearer 
are  negotiable  as  inland  bills  of  exchange,  and  are  payable  at  maturity 
only  on  presentation  at  the  ofiice  of  the  city  treasurer,  or  at  the  place 
where  made  payable.  If  lost  before  maturity,  the  owner  may  maintain 
an  action  to  recover  the  amount  due,  after  demand  and  offer  of  indemnity 
to  the  city  against  loss.     Id. 

16.  NoTiCB  OF  Municipal  Ordinance.  —  Any  person  within  a  municipality 
who  contracts,  even  by  implication,  with  reference  to  a  matter  governed 
by  its  ordinance  operating  as  a  police  regulation,  is  charged  with  notice 
of  the  provisions  of  such  ordinance.  North  Birmingham  R'y  Co.  v.  Cat' 
derwood,  105. 

17.  Purpose  and  Meaning  of  City  Ordinances  cannot  be  extended  by 
implication.     Anderson  v.  Minneapolis  St,  R'y  Co.,  525. 

18.  Passage  of  Ordinance  under  St.  Louis  Charter.  —  The  provision 
of  the  charter  of  St.  Louis  requiring  the  presiding  officer  of  each  of  the 
two  houses  of  the  municipal  assembly  to  affix  his  signature  to  a  bill  in 
open  session  is  mandatory;  but  other  provisions  thereof  relating  to  mere 
matters  of  detail  in  the  passing  of  ordinances  au-e  only  directory,  and  it 
will  be  presumed  that  they  were  complied  with,  no  objection  being  noted 
on  the  journal.     Barber  Anphalt  Paving  Co.  v.  Hunt,  530. 

19.  Ordinance  Valid,  though  not  Returned  to  House  where  It  Origi- 
nated, WHEN.  —  Where  both  houses  of  the  municipal  assembly  of  St. 
Louis  adjourned  sine  die  on  the  day  when  an  ordinance  passed  by  thera 
was  presented  to  the  mayor  for  his  approval,  such  ordinance  is  not  in- 
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valid  because  the'  mayor,  after  approving  it,  filed  it  in  the  city  register'a 
office  instead  of  retarning  it  to  the  house  in  which  it  originated.  Id. 
20.  Work  of  Stbebt  Pavino  Covered  bt  Patent,  Power  of  City  Couy- 
OIL  TO  Order.  — A  city  council  may  order  a  species  of  street  work 
covered  by  letters  patent  to  be  done,  notwithstanding  the  charter  of  cue 
city  requires  the  board  of  public  improvements  to  "  let  out  said  work  by 
contract  to  the  lowest  responsible  bidder,  subject  to  the  approval  of  the 
council."    Id. 

See  Carriers,  19;  Constitutional  Law,  1;  Sundat. 

MURDER. 
See  Criminal  Law,  11  23. 

NECESSARIES. 
See  Parent  and  Cutlo^  1. 

NEGLIGENCE. 

1.  Evidence  that  Death  Resulted  fkom  Defective  Rail,  What  Suffi- 
cient TO  Go  TO  Jury.  —  In  an  action  against  a  railway  company  to  re- 
cover damages  for  the  death  of  a  brakeman,  evidence  showing  that  the 
deceased  was  engaged  at  night  in  switching  cars  of  the  defendant  upon  a 
track  in  which  there  was  a  defective  rail,  in  passing  over  whicb  a  car 
would  be  jolted;  that  when  last  seen  he  was  standing  on  the  top  of  one 
of  the  cars  in  the  discharge  of  his  duties;  and  that  his  dead  body  was 
found  in  a  condition  and  at  a  place  consistent  with  the  inference  that  he 
had  been  thrown  from  the  top  of  the  car  by  the  jolting  caused  by  its 
passing  over  the  defective  rail,  and  run  over  by  the  wheels  of  the  car, — 
is  sufficient  to  authorize  the  submission  of  the  case  to  the  jury,  although 
no  one  witnessed  the  accident.  And  whether  there  was  a  substantial 
defect  in  the  track  caused  by  the  defective  rail,  and  whether  the  de- 
ceased was  familiar  with  the  track  in  question,  are  questions  for  the 
.  jury,  aa  different  conclusions  might  be  drawn  from  the  evidence  thereon. 
Boeder  v.  St.  Louis  etc.  R'y  Co.,  724. 

S.  JuRir  Trial.  — Instruci'ion  that  if  the  jury  found,  from  the  evidence, 

that  the  defendant,  through  its  agents,  servants,  and  employees,  fired 

and  exploded  a  blast  as  charged  by  the  plaintiff's  complaint,  and  that  it 

J         resulted  in  the  death  of  the  plaintiff's  intestate,  then  that  plaintiff  is 

'  entitled  to  recover,  is  not  erreoneous,  and  does  not  remove  from  the  jury 
the  consideration  of  all  questions  except  as  to  whether  defendant  fired 
the  blast,  if  the  complaint  sets  forth  a  careless  and  negligent  explosion 
of  the  blast.     Munro  v.  Pacific  etc.  Co.,  248. 

8.  Liability  for  Exvlodino  a  Blast.  —  When  injuries  are  inflicted  by  ex- 
ploding, in  a  thickly  settled  part  of  a  city,  a  blast  of  gunpowder,  the 
parties  causing  such  explosion  are  not  relieved  from  liability  by  the  fact 
that  they  employed  careful  and  experienced  men,  and  exercised  the 
highest  degree  of  care.     Id. 

C  Jury  Trial.  —  Instructions  Ionortno  the  Doctrine  of  Contributory 
Nbgligkncb  will  not  occasion  a  reversal,  where  there  was  no  evidence  of 
such  negligence  on  the  part  of  the  person  injured.     Id. 

0.  Negligence  toward  Minor,  —  It  is  negligence  in  the  owner  of  a  tug- 
boat to  permit  a  minor  child  to  be  aboard,  where  there  is  danger  of  its 
Am.  St.  Rkp„  Vol.  XVIII.— 62 
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being  drowned,  without  taking  adequate  precautions  to  avoid  all  am- 
dents.     Coolc  v.  Houston  etc.  Co.,  52. 

6.  QuKSTiON  OF  Plaintiff's  Negligknce  should  be  Submitted  to  jury, 

where  the  undisputed  facts  relied  on  to  establish  contributory  negligence 
are  such  as  may,  in  the  judgment  of  sensible  men,  lead  to  different  con- 
clusions as  to  whether  or  not  they  establish  want  of  care.  Weber  v. 
Kansas  City  Cable  B'y  Co.,  541. 

7.  CONTRIBUTOBT  NEGLIGENCE   IS    ORDINARILY   QUESTION    OF    FACT"   for    tho 

jury;  but  if  it  appears,  without  any  conflict  of  evidence,  from  the  plain- 
tiff's own  case,  or  from  the  cross-examination  of  his  own  witnesses,  that 
he  was  guilty  of  negligence  proximately  contributing  to  produce  the  in- 
jury, it  is  the  duty  of  the  court  to  take  the  case  from  the  jury      Id. 

8.  Jumping  or  Stepping  from  Moving  Car  Contributory  Negligenck 

WHEN.  —  Whether  a  party  jumping  or  stepping  from  a  moving  car  is 
guilty  of  negligence  must  depend  upon  other  circumstauces  than  the 
speed  of  the  cars;  but  if  the  rate  of  speed  is  so  high,  and  the  place  of 
descent  so  obviously  perilous,  that  a  person  of  ordinary  prudence  would 
not  attempt  to  get  off,  the  act  is  contributory  negligence,  and  will  bar  a 
recovery.     Id. 

9.  Contributory  Negligence,  Party  Guilty  of,  when.  —  Where  a  young 

man  twenty  years  old,  in  the  possession  of  his  faculties,  accustomea  to 
cable-cars,  knowing  that  they  pass  every  few  minutes,  leaves  his  seat 
without  signifying  to  the  brakeraan  near  him  any  desire  to  get  off,  and 
without  any  reason  to  believe  that  the  cars  woidd  come  to  a  halt,  goes 
to  the  door  of  tlie  car  and  jumps  oflf  while  it  is  running  at  full  speed,  and 
is  injured  by  an  approaching  train  which  he  might  liave  seen  if  he  liad 
looked  for  it,  he  is  guilty  of  such  contributory  negligence  as  will  bar  a 
recovery.     Id. 

10.  Contributory  Negligence  of  Minor  Question  for  Jury.  — The  ques- 
tion of  contributory  negligence,  capacity,  intelligence,  and  discretion  in 
a  minor  between  thirteen  and  fourteen  years  of  age  should  be  left  to  the 
jury.     Cook  v.  Houston  etc.  Co.,  52. 

11.  Contributory  Negligence  is  Defensive  Matper,  and  the  burden  of 
establishing  it  is  ordinarily  on  the  defendant.  This  rule  does  not  apply 
when  plaintiff's  testimony,  which  seeks  to  fix  negbgence  on  the  defend- 
ant, inculpates  himself  also.  North  Birmingham  H'y  Co.  v.  Calderwood^ 
105. 

12.  Contrib''tory  Negligence  cannot  be  Invoked  as  a  Defense  nnless  it 
is  a  proximate  cause  of  the  injury.  Still,  it  need  not  be  the  sole  cause, 
as  it  n.  sufficient  if  it  is  one  of  two  or  more  concurring  efficient  causes. 
Id, 

13.  Contributory  Negligence,  when  Question  of  Fact. — In  an  action 
against  a  street-car  company  to  recover  damages  for  injuries  arising 
through  its  negligence,  when  it  becomes  a  material  issue  whether  the 
cars  stopped  on  the  east  or  the  west  side  of  the  street,  and  the  evidence 
on  this  question  is  conflicting,  it  should  be  eft  to  the  jury  to  determine, 
without  any  instructions  to  the  effect  that  it  is  presumed  that  the  cars 
stopped  on  the  west  side  of  the  street,  where,  under  an  ordinance,  they 
were  required  to  stop.     Id. 

14.  Contributory  Negligence,  when  Question  of  Fact. — Where,  in  an 
action  against  a  street-car  company,  its  negligence  is  alleged,  and  the 
evidence  shows  that  plaintiff's  injury  was  received  while  attempting  to 
alight  from  the  defendant's  car,  but  is  conflicting  as  to  which  side  of  the 
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street  the  car  was  stopped  at  the  time,  the  defendant  heing  required  by 
law  to  stop  only  on  a  certain  side,  and  the  evidence  further  showing 
that  the  conductor  was  not  in  his  place  at  the  time,  and  that  the  car 
stopped  on  the  street  in  apparent  response  to  the  pulling  of  the  bell- 
cord  by  plaintiflF,  who,  reasonably  believing  that  the  stop  was  made  to 
allow  him  to  alight,  attempted  to  do  so,  the  question  of  his  contributory 
negligence  is  one  of  fact  to  be  determined  by  the  jury.     Id, 

15.  CJONTRtBUTORY  NEGLIGENCE  IN  ALIGHTING  FROM  MOVINO  TrAIN  IS  QUES- 
TION OF  Fact.  —  Whether  or  not  a  person  who  voluntarily  alights  from  a 
moving  railway  train  is  guilty  of  negligence,  is  a  question  of  fact  to  b^ 
determined  by  the  jury,  taking  into  consideration  all  the  circumstances 
in  connection  with  the  alighting.     Penn.tylvania  Go,  v.  Marion,  330, 

16.  Presdmption  against  Contributory  Negligence. — In  a  case  where 
there  is  no  eye-witness  to  an  accident  causing  death,  the  presumption 
prevails,  in  the  absence  of  evidence  to  the  contrary,  that  the  deceased 
used  ordinary  care  and  caution,  and  the  presumption  is  sufficient  to  en- 
able plaintifif  to  recover,  upon  showing  negligence  in  the  defendant. 
Adams  v.  Iron  Cliffs  Co.,  441. 

17.  Contributory  Negligence,  when  Question  for  Jury. — In  an  action 
where  contributory  negligence  on  the  part  of  plaintiff  is  alleged,  and 
tinder  the  facts  shown  there  is  a  chance  for  different  conclusions  to  be 
drawn  by  ordinarily  candid  and  intelligent  men,  it  is  a  question  of  fact  to 
be  determined  by  the  jury.     Id, 

See  Attorney  and  Client,  1-5;  Carriers,  19;  Damages,  1-6;  Mastkr 
AND  Servant,  2-11;  Municipal  Corporations,  5-9;  Pleading,  1-3; 
Railroad  Companies,  6-8,  10-12;   Pweceivers,  8,  9,  13;    Wabehocsb- 

HBN. 

NEGOTIABLE  INSTRUMENTS. 

1.  Sales  —  Fraud  of  Vendor  —  Remedy  of  Innocent  Pitrchaser  at  Void 

Note.  —  The  innocent  purchaser  of  an  illegal  and  void  note  warranted  to 
him  by  the  vendor  to  be  good  and  valid  may  recover  its  Talue  or  the 
money  paid  for  it  from  such  false  warrantor,  and  he  need  not  collect  it 
of  the  maker,  though  able  to  do  so.     Evan»  v.  Stuhrberg,  435. 

2.  Omission  of  Number  of  Dollars  in  Body  of  Note — Marginal  Fig- 

ures. — In  a  written  obligation,  in  form  a  negotiable  promissory  note,  in 
which  there  is  a  promise  to  pay  "dollars,"  but  the  number  of  dollars  in 
the  body  of  the  instrument  is  blank,  and  the  margin  of  the  instrument 
contains  a  superscription  which  states  the  number  of  dollars,  the  figures 
found  in  the  margin  should  be  taken  as  the  amount  which  the  obligor  in- 
tended to  obligate  himself  to  pay.  Witty  v.  Michigan  Mut.  L\fe  Ins.  Co,, 
327. 

8.  Promissory  Note  —  Demand  —  Right  of  Action.  —  An  instrument  in 
writing,  worded,  "October  15,  1864.  For  value  received  of  C.  P.  Cole- 
man, three  hundred  dollar,  in  full,  with  use  or  bearer,  waivin  valuation 
and  appraisement  laws.  Paid  when  kald  for.  Edward  Kraft,"  —  is  a 
promissory  note  payable,  generally,  on  demand,  and  on  which  a  right  of 
action  exists  without  demand.     Kraft  v,  Thomas,  345. 

4.  Promissory  Note  —  Demand  —  Statute  of  Limitations. — Where  a 
promissory  note  is  payable,  generally,  on  demand,  and  on  which  a  right 
of  action  accrues  without  demand,  the  statute  of  limitations  runs  against 
it  from  its  date.     Id, 

6.  Note  Made  on  Sunday  —  Ratification.  —  Although  a  note  executed 
on  Sunday  is  void,  still  a  payment  made  on  it  on  a  secular  day  will  bo 
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regarded  as  a  ratification,  and  will  make  it  valid  from  that  day.  SusbcU 
V,  Murdoek,  348. 
&  Ratification  of  Ilt.koat  Note  bt  Partner  —  Estoppel.  —  One  wheal* 
leges  that  be  U  the  partner  of  another,  wno  has  ratified  a  void  Sunday 
note  by  payment  on  a  secular  day,  is  estopped  from  denying  the  joint 
execution  of  the  note,  in  order  to  efiTect  the  ratification.     Id. 

I.  Ratification  of  Illeqal  Note  ant^  Mortgage  by  Joint  Maker.  — The 

ratification  of  a  void  Sunday  note  and  mortgage  made  to  secure  the  same, 
by  a  payment  made  by  one  of  the  joint  makers  on  a  secular  day,  operates 
as  a  ratification  of  both  instruments  as  to  all  of  the  joint  makers.     Id. 

8.  Certification  of  Check  bt  Holder.  — The  drawer  of  a  check  is  released 
if  the  holder,  instead  of  presenting  it  for  payment  himself,  procures  it  to 
be  certified  by  the  bank  upon  which  it  is  drawn.  It  thus  becomes,  in  his 
hands,  a  certificate  of  deposit,  and  by  his  own  act  he  makes  the  bank  his 
debtor,  and  releases  the  drawer.     Bom  v.  First  National  Bank,  312. 

8L  The  Certification  of  a  Check,  when  made  before  delivery,  operates  in 
favor  of  third  parties  simply  at  an  assurance  that  it  is  genuine,  and  will 
be  paid.  The  bank  certifying  it  becomes  bound.  Beyond  this  nothing 
is  added  to  the  legal  force  or  effect  of  the  instrument.     Id 

10.  Liability  of  Party  Accepting  Certified  Check.  —  One  who  accepts  a 
certified  check  in  the  usual  course  of  business  is  not  bound  to  risk  the 
solvency  of  the  bank  upon  which  it  is  drawn.  He  is  bound  only  to 
promptly  and  seasonably  present  it  for  payment.     Id. 

II.  Acceptance  of  Check  as  Payment. — The  acceptance  of  a  certified 
check  instead  of  money,  in  the  absence  of  an  express  agreement,  only 
dispenses  with  the  necessity  of  payment  in  the  legal  mode,  and  implies 
that  the  check  is  a  payment  only  in  the  event  that  it  is  honored  on  pre- 
sentation.    Id. 

12.  Certified  Check  as  Payment.  — To  make  the  acceptance  of  a  certified 
check  operate  as  an  absolute  payment,  there  must  be  as  agreement,  ex- 
press or  implied,  that  it  shall  bs  regarded  as  money.     Id. 

13.  Ckrtification  does  not  Rklease  Drawer.  —  The  mere  certification  of  a 
check  does  not  insure  the  solvency  of  the  bank  upon  which  it  is  aiawn. 
Therefore  one  who  takes  such  check  in  the  ordinary  course  of  busmess 
does  not  assume  the  risk  .f  the  solvency  of  such  bank,  but  the  dra'ver 
who  selects  for  himself  the  bank  which  he  will  trust  with  his  money  as- 
snmes  the  risk  of  its  solvency.     Id. 

14.  Ctrtihed  Check  as  Payment. — The  acceptance  of  a  certified  check 
does  not,  of  its  own  force  and  vigor,  operate  as  payment,  nor  ipso  facto 
release  the  drawer,  and  impose  upon  the  creditor  the  risk  of  the  solvency 
of  the  bank  certifying  it.     Id. 

See  Limitations  of  Actions,  4;  Municipal  Corporations,  14,  15;  Sales,  2; 

Suretyship,  1. 

NEW  PROMISE. 
See  Limitations  of  Actions,  1-3. 

NEW  TRIAL. 
Whsv  MoTioir  FOB  New  Trial  has  been  Made,  entertained,  and  granted 
by  the  court,  it  is  too  late  to  object  that  the  motion  was  not  seasonably 
made.     Qtias  v.  Franklin  Ins.  Co.,  324. 

See  Appeal  and  Error;  Trial,  2,  8. 
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NOTICE. 

See  CttATTM.  MoRTOAOBs,  1,  2;  Lis  Pendens;  Municipal  CoRFORATiONfl^  16) 

Fahtnebsuip,  6-8;  Teleqraph  Companies,  3-5. 

NUISANCE. 
See  Landlord  and  Tenant,  1-3. 

OFFICERS. 
See  Criminal  Law,  5,  24,  25. 

OFFICIAL  CHARACTER. 
See  Evidence,  4. 

OPINION  EVIDENCE. 
See  Criminai.  Law,  23;   Evidgncb,  1. 

OPTIONAL  CONTRACTS. 
See  Assignment,  5. 

ORDINANCES. 

8e«  OABBiKsa^   19;  CoNSTrixriioNAL  Law,  1;  Municipal  Corpobationsi 

Sunday. 

PARENT  AND  CHILD. 

1.  DuTT  or  Parent  to  Support  Minor  Child.  — It  is  the  legal  as  well  as 
the  moral  duty  of  parents  to  furnish  necessary  support  to  their  children 
during  minority;  but  a  parent  cannot  be  charged  for  necessaries  fur- 
nished by  a  stranger  for  his  minor  child,  except  upon  an  express  or 
implied  promise  to  pay  for  the  same.  Such  promise  may,  however,  be 
inferred  on  the  grounds  of  the  legal  duty  imposed.     Porter  v.  Powell,  353. 

S.  Father's  Liability  for  Medical  Services  to  Emancipated  Minor 
Chtt.d.  —  A  father  whose  daughter  is  at  service  away  from  home,  under 
a  limited  emancipation,  and  controlling  her  own  wages,  is  liable  for  the 
services  of  a  physician  called  by  her  during  a  dangerous  illness,  although 
Buch  parent  has  not  furnished  nor  agreed  to  furnish  her  with  means  of 
support  during  emancipation,  nor  known  of,  consented  to,  or  procured 
the  services  of  such  physician.  He  is  liable  for  the  services  as  neces* 
saries  turnished  the  daughter.     Id. 

See  Marriage  and  Divorce,  1. 

PAROL  EVIDENCE. 
See  Deeds,  7. 

PARTIES. 
See  Contracts,  1. 

PARTITION. 
AUiOWAirni  »0B  Improvements.  —  A  party  who,  owning  an  undivided  on* 
third  in  fee  and  a  life  estate  in  the  whole  of  a  tract  of  wild  land,  takes 
possession  onder  a  deed  purporting  to  convey  the  remaining  interest  ia 
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the  fee,  but  which  is  afterwards  determined  to  be  void,  and  who,  while 
thus  in  undisturbed  possession  for  twenty  years,  makes  improvements 
equal  to  the  value  of  the  land,  is  entitled,  in  an  action  of  partition 
brought  by  him  upon  discovering  the  defect  in  his  title,  to  recover  tho 
value  of  his  improvements;  and  though  actual  partition  cannot  be  de- 
creed, and  a  sale  must  be  made,  still  he  need  not  resort  to  a  court  of  law 
to  recover  the  value  of  his  improvements.     Kilimer  v.  Wuchner,  392. 

PARTNERSHIP. 

1.  What  is.  —  A  partnership  exists  between  two  or  more  persons  whenever 

there  is  such  a  relation  between  them  that  each  is  as  to  all  the  others,  in 
respect  to  some  business,  both  principal  and  agent.  They  are  then 
partners  in  respect  to  that  business,  but  n'>t  in  respect  to  any  other  busi- 
ness. Partnership  is  but  a  name  for  this  rvoiprocal  relation.  Moi-gan  v. 
Farrel,  282. 

2.  Pabtnership,  even  against  Intention  of  Parties,  Arises  when.  —  A 

partnership  as  to  third  persons  sometimes  arises  by  operation  of  law, 
even  against  the  intention  of  the  parties,  either  because  the  contract  into 
which  they  have  entered  in  law  makes  each  the  principal  and  agent  of 
the  other,  or  because,  by  a  course  of  dealing,  they  have  shown  tliat  such 
was  the  real  relation  between  them.     Id. 

8.  Existence  of  Partnership,  when  Question  of  Law. — Where  the 
terms  of  the  agreement  and  the  facts  are  all  admitted,  whether  or  not  a 
partnership  existed  is  a  question  of  law.    Id. 

i.  Mere  Participation  in  Profits  of  Business  does  not  CoNSTrruTB 
Partnership.  —  A  partnership,  even  as  to  third  persons,  is  not  consti- 
tuted by  the  mere  fact  that  two  or  more  persons  participate  or  are  inter- 
ested in  the  net  proceeds  of  a  business.  Where,  therefore,  two  persons 
enter  into  a  contract  with  a  patentee,  by  which  the  latter  grants  to  them 
the  exclusive  right  to  make  and  sell  a  machine  for  which  he  holds  a 
patent,  and  they  agree  to  make  one  machine  without  expense  to  him, 
.  and  run  it  for  two  months,  and  afterwards  to  make  machines  to  supply 
orders,  and  to  pay  to  him  an  amount  equal  to  one  half  the  gross  profits 
of  the  business,  such  contract  does  not  make  them  partners  of  the  patentee; 
nor  does  it  make  them  partners  as  between  themselves,  since  it  does  not 
attempt  to  provide  in  what  way  they,  as  between  themselves,  are  to 
carry  out  their  joint  undertaking.     Id. 

6.  Liability  of  Person  Holding  Himself  out  as  Partner.  —  The 
liability,  as  a  partner,  of  a  person  who  holds  himself  out  as  a  partner, 
or  permits  others  to  do  so,  as  to  third  persons  who  have  given  credit  to 
the  firm  upon  the  faith  of  his  connection  with  it,  or  who  knew  of  such 
holding  out,  is  predicated  upon  the  doctrine  of  estoppel,  and  in  order  to 
charge  him  on  that  ground,  it  is  not  enough  to  show  that  he  was  repre- 
sented by  others  to  be  a  partner,  or  that  his  name  appeared  in  the  firm; 
it  must  be  shown  that  he  knew  that  he  was  being  held  out  as  a  partner, 
and  that  he  assented  thereto,  or  facts  must  be  shown  from  which  assent 
can  be  fairly  implied.  And  whether  or  not  there  has  been  such  a  holding 
out  as  to  estop  him  from  denying  the  partnership  is  always  a  question  of 
fact.     Id. 

6.  Notice  of  Dissolution.  —  A  partner  retiring  from  the  partnership,  in 
order  to  relieve  himself  from  further  liabilities  incurred  by  the  firm,  must 
bring  actual  notice  of  his  retirement,  and  of  the  dissolution  of  the  part- 
nership, home  to  such  persons  as  have  been  accustomed  to  deal  with  it. 
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As  to  persons  who  had  knowledge  of  the  firm  before  its  dissolntion,  but 
had  not  had  dealings  with  it,  general  public  notice  given  in  any  reason* 
able  way  will  be  suflScient.     Ellison  v.  Sexton,  907. 

7.  Notice  of  Dissoluiion.  —  Evidence  to  Prove   Sufficikkt  Notice  of 

the  retirement  of  a  partner  from  the  partnership  must  be  such  as  will 
reasonably  warrant  the  jury  in  finding  that  the  party  to  be  charged  had 
actual  notice,  or  might,  by  reasonable  diligence,  have  learned  of  the  dis- 
solution of  partnership  and  retirement  of  the  partner  sought  to  bo 
charged,  from  the  means  and  opportunity  supplied  for  the  purpose  of  giv- 
ing notice  of  the  bame;  and  this  is  generally  a  mixed  question  of  law  and 
fact,  to  be  submitted  to  the  jury  under  proper  instructions.     Id. 

8.  Notice  of  Dissolution  —  Insufficient  Publication.  —  A  single  publi- 

cation of  a  notice  of  dissolution  of  partnership  and  the  retirement  of  a 
partner,  in  a  local  newspaper,  the  circulation  of  which  is  mainly  confined 
to  the  city  in  which  the  firm  does  business,  is  not  notice  to  the  general 
public  of  the  dissolution  of  the  partnership.     Id. 
See  Corporations,  10;  Negotiable  Instruments,  6;  Trade-marks,  1,  4-7. 

PARTY-WALLS. 
Upon  the  destruction  of  buildings  and  of  a  party-wall  between  them,  the  mu- 
tual easements  in  such  wall  become  inapplicable,  and  each  proprietor  may 
thereafter  build  as  he  pleases  on  his  own  land  without  any  obligation  to 
accommodate  the  other.     Heartl  v.  Kruger,  829. 

PAYMENT. 

1.  Presumption  of  Payment  Arising  from  Lapse  of  Time,  or  the  rebut- 

tal of  such  presumption,  is  a  question  of  law,  which,  when  the  facts  are  es- 
tablished, the  court  must  determine,  and  not  leave  to  the  discretion  of 
the  jury.    Alston  v.  HmoUm,  874. 

2.  Payment,  Presumpi'ion  of.  —  When  insolvency  is  relied  upon  to  rebut 

the  presumption  of  payment  arising  from  lapse  of  time,  the  creditor  must 
show  that  it  existed  duriug  the  entire  statutory  period,  next  after  the 
maturity  of  the  debt.      Id. 

3.  Paymknt,  Rkeutting  Prksumption  of.  —  Non -residence  alone  is  not  suffi- 

cient to  rebut  the  presumption  of  payment  arising  from  lapse  of  time. 
It  is,  however,  competent,  when  connected  with  other  circumstances, 
such  as  insolvency,  as  tending  to  rebut  such  presumption.     Id. 

4.  Presumption  of  Paymknt —  Evidence  to  Rkbut.  —  Where  the  presump- 

tion of  payment,  arising  from  lapse  of  time,  is  the  sole  ground  relied 
upon  by  the  defendant,  the  evidence  of  a  witness  interested  in  the  result 
of  the  action  is  inadmissible  to  rebut  the  presumption;  otherwise,  if  actual 
payment  is  relied  upon.     Id. 

See  Negotiable  Instruments,  11-13. 

PERISHABLE  GOODS. 
See  Carriers,  3-6. 

PERSONAL  EXAMINATION. 
See  Marriage  and  Divorce,  2 

PERSONAL  LIBERTY. 
See  Constitutional  Law,  2,  3. 
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PETITION. 
See  Pleading,  2. 

PHYSICIANS  AND  SURGEONS. 
See  Telegraph  Companies,  13;  Witnesses,  8. 

PLEADING. 

1.  Amendment  of  Complaint  —  Statute  of  Limitations. — In  an  action 
against  a  carrier  on  a  contract  of  carriage  to  recover  for  injuries  to  live- 
stock arising  from  negligence  in  delivery  to  a  connecting  carrier,  amend- 
ments  to  the  complaint  correcting  a  misdescription  of  the  contract  as  to 
the  agreed  point  of  destination,  or  otherwise  curing  an  imperfect  state- 
ment of  the  same  subject-matter,  or  adding  new  averments  of  facts 
more  clearly  showing  the  negligence  complained  of,  or  otherwise  alter- 
ing the  grounds  of  recovery,  or  varying  the  alleged  mode  in  which  the 
•carrier  has  violated  his  duties  growing  out  of  his  agreement  embraced 
in  the  contract,  should  be  allowed,  and  are  not  subject  to  the  bar  of  the 
statute  of  limitations,  if  the  action  was  commenced  within  the  time 
designated  by  the  statute,     Alabama  Oreat  8.  R,  R.  Co.  v.  Thomas,  119. 

1.  Variance  between  Allegations  and  Proof.  —  Allegations  of  a  peti- 
tion charging  death  from  a  negligent  defect  in  the  construction  of  an 
elevator  in  which  the  deceased  was  riding  at  the  time  of  the  accident  are 
not  supported  by  proof  of  death  resulting  from  negligence  in  its  opera- 
tion.    O'Brien  v.  Western  Steel  Co.,  536. 

8.    CONTRIBCTORT      NEGLIGENCE  —  VARIANCE      BETWEEN      PLEADINGS     AND 

Proof.  —  Where  a  city  ordinance  prohibits  street-cars  moving  west- 
ward from  stopping  on  the  east  side  of  the  street,  and  those  moving 
eastward  from  stopping  on  the  west  side  of  the  street,  either  to  receive 
or  deliver  passengers,  and  requires  the  cars  to  cross  the  street  before 
stopping,  a  passenger  moving  westward  who  claims  damages  for  an  in- 
jury received  from  being  thrown  from  the  cars  while  in  motion,  through 
the  failure  of  the  defendant  to  stop  them  a  sufiScient  length  of  time  to 
enable  him  to  alight  in  safety  on  the  west  side  of  the  street,  cannot  re- 
cover, in  the  absence  of  negligence  on  the  part  of  defendant,  when  the 
proof  shows  that  the  injury  complained  of  was  received  on  the  east  side 
of  the  street.  North  Birmingham  St.  R'y  Co.  v.  Calderwood,  105. 
Bee  Carriers,  18;  Executors  and  Administrators;  Fraudulent  Convbt* 
AMCBs,  1;  Insurance,  4,  5;  V-^ndor  and  Vendee,  7. 

POWER  OP  ATTORNEY. 
See  Agency,  1. 

PRESUMPTIONS. 

See  Carriers,   6;   Corporations,   2;   Criminal  Law,   15;   Evidencs,  7j 

Fraud,  1;  Payment. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED   COMMUNICATIONS. 
See  Witnesses,  8. 
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PRIVITY. 
See  MuNiciFAL  Corporations,  1,  2L 

PROBATE  COURTS. 
Probate  Court  has  No  Jurisdiction  to  Appro vb  Sale  oj^Real  Estath 
OF  Minor,  made  for  less  than  three  fourths  of  its  appraised  value;  and 
a  deed  thereof  showing  that  it  was  sold  for  less  than  three  fourths  of  its 
appraised  value  is  void  on  its  face.     Carder  v.  Culhertson,  548. 

PROHIBITION. 

1.  Writ  of  Prohibition  may  Issue  after  a  Receiver  has  been  Ap- 

pointed, if  the  court  had  no  authority  to  make  such  appointment.  The 
writ  operates  upon  the  court,  and  thereby  affects  its  receiver,  who  is  its 
officer.     Haverneyer  v.  Superior  Court,  192. 

2.  Writ  of  Prohibition  Stays  All  Proceedings  op  the  Court  Which 

ARK  NOT  Completed  and  Ended;  and  if  necessary  to  afford  complete 
and  adequate  relief,  what  has  been  done  will  be  undone.     Id. 

8.  Writ  of  Prohibition,  where  Anyihino  Remains  to  be  Done  by  thb 
Court,  not  only  prevents  what  remains  to  be  done,  but  gives  complete 
relief  by  undoing  what  has  been  done.  Hence  if  a  receiver  has  got  pos- 
session of  property  under  a  void  ju  Igment  or  order,  and  a  writ  of  prohi* 
bition  afterwards  issues  to  the  court,  the  effect  of  the  writ  is  to  require 
the  receiver  to  restore  such  possession  to  the  party  from  whom  it  was 
taken.  Otherwise  the  prohibition  would  be  worse  than  no  remedy  at 
all.     Id. 

4.  Writ  of  Prohibition  cannot  be  Denied  Merely  because  the  Appli- 
cant might  have  moved  the  court  to  set  aside  the  invalid  order  or  judg- 
ment.    Id. 

6.  Writ  of  Prohibition  may  Issue  though  there  is  a  Remedy  by  Ap- 
peal, if  that  remedy  is  not  adequate,  as  where  a  court,  without  authority 
to  do  so,  appointed  a  receiver  and  directed  him  to  take  possession  of 
property,  and  then  determined  that  no  appeal  could  operate  to  stay  pro- 
ceedings or  to  divest  the  receiver  of  the  right  to  take  possession  of  such 
property.    Id. 

6.  Though  the  Writ  of  Prohibition  does  not  Issue  to  Try  Title  to 

Property,  yet  if  a  court  by  its  order  takes  property  out  of  the  posses- 
sion of  a  stranger  to  the  proceedings,  who  claims  it  as  his  own,  the  order 
is  in  excess  of  its  jurisdiction,  irrespective  of  the  actual  state  of  the  title, 
and  the  writ  of  prohibition  will  issue  to  annul  such  order.     Id. 

7.  Writ  of  Prohibition  is  not  to  be  Refused  when  Demanded  by  a 

real  party  in  interest  bringing  himself  clearly  within  the  law.  The  court 
has  no  right  to  refuse  the  writ  on  the  ground  that  such  party  is  a  bad 
man,  and  deserves  the  punishment  he  is  threatened  with,  nor  upon  any 
other  consideration  which  appeals  to  the  mere  discretion  of  the  court  or 
judge.     Id. 

8.  Writ  of  Prohibition.  —  The  jurisdiction  of  the  court  to  grant  a  peremp- 

tory writ  of  prohibition  may  be  exercised,  though  it  does  not  appear, 
either  by  averment  or  proof,  that  the  apt)licant  therefor,  before  filing  his 
petition  for  the  writ,  had  pleaded  to  the  jurisdiction  of  the  subordinate 
court,  and  that  his  plea  had  been  overruled.  The  rule  of  practice  adopted 
by  the  supreme  court  of  California  is,  that  this  writ  will  not  be  issued 
nntil  the  objection  to  its  want  or  excess  of  jurisdiction  has,  in  some  form, 
been  made  in  and  overruled  by  the  lower  court.     Id. 
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PROMISSORY  NOTES. 
See  Neootiable  Instruments. 

PUBLICATION. 
See  Libel,  5,  6. 

PUNISHMENT. 
See  Corporations,  17-19. 

QUITCLAIM  DEEDS. 
See  Deeds,  4,  5. 

QUO  WARRANTO. 
See  Corporations,  4-17. 

RAILROAD  COMPANIES. 

1.  Doty  to  Keep  Platforms  in  Repair. — Railway  companies  are  bound 

to  keep  the  platforms  of  their  passenger  stations  in  a  safe  condition  for 
persons  to  enter  and  leave  the  cars.  A  failure  to  do  so  is  a  neglect  of 
duty  for  which  the  company  is  liable  to  persons  injured,  without  fault 
on  their  part,  on  account  of  such  defective  platform.  Pennsylvania  Co. 
V.  Marion,  330. 

2.  Duty  TO  Keep  Platform  in  Repair — Negligence. — Where  a  railroad 

company  has  allowed  its  passenger  platform  to  become  and  to  remain  out 
of  repair,  so  that  it  can  only  be  used  by  careful  attention  to  its  structure, 
and  if  inattention  to  its  actual  condition  imperils  the  safety  of  passengers, 
the  railroad  company  is  guilty  of  negligence  in  knowingly  suffering  it  to 
remain  in  such  condition.  Id. 
t.  Defective  Platform  —  Dory  of  Passenger.  —  Although  a  passenger 
may  have  previously  known  of  the  defective  condition  of  a  railroad  plat- 
form, he  is  not  bound  to  keep  such  knowledge  actually  in  mind;  and  if 
at  the  time  of  stepping  from  a  train  upon  such  platform  he  knows  of  its 
condition,  still  he  is  not  required  to  abandon  its  use,  and  seek  some  other 
place  of  approaching  or  leaving  the  train;  and  if  in  so  using  it,  as  he  is 
invited  to  do  by  the  company,  and  exercising  proper  care,  proportioned 
to  the  apparent  condition  of  the  platform,  he  is  injured  by  reason  of  its 
defects,  he  is  not  guilty  of  contributory  negligence  so  as  to  bar  a  recovery 
for  the  injury  sustained  through  the  negligence  of  the  company.     Id. 

4.  Exclusive  Depot  Privileges  —  Railw.ay  Oompan-  may  not  Grant.  — 

A  general  rule  or  regulation,  as  applied  to  the  government  of  the  conduct 
of  persons,  or  of  a  class  of  persons,  contemplates  uniformity  and  not  dis- 
crimination in  its  requirements;  and  the  giant  by  a  railway  company  of 
a  special  privilege  to  a  portion  of  the  platform  at  its  station  to  one  hack- 
man,  to  the  exclusion  of  all  others,  is  not  such  a  rule  or  regulation  as  a 
common  carrier  has  the  right  to  adopt  under  its  power  to  make  and  en- 
force all  reasonable  rules  and  regulations  necessary  to  govern  persona 
coming  to  its  stations  and  platforms.  Montana  etc.  R'y  Co.  v.  Lamjloh, 
745. 

5.  Railway  Company  cannot  Grant  Exclusive  Right  to  Platform  at 

ITS  Station.  —  Under  the  constitution  of  Montana,  which  provides  that 
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"no  discrimination  in  charges  or  facilities  for  transportation  of  freight 
or  passengers  of  the  same  class  shall  be  made  by  any  railroad  or  trans- 
portation or  express  company  between  persons  or  places  within  the 
state,"  a  railroad  company  cannot  grant  to  one  person  the  special  right 
to  use  a  portion  of  its  depot  platform  to  deliver  passengers  departing 
and  to  receive  and  solicit  the  patronage  of  passengers  arriving,  to  the  ex- 
clnsion  of  all  other  persons  desiring  to  exercise  the  same  right.  Id. 
S.  JNeqliqexcb  IX  Regard  to  Ckossinhs.  —  It  is  the  duty  of  a  railroad  to 
80  construct  and  maintain  its  crossings  that  they  may  be  sately  used  by 
persons  traveling  the  highway;  and  for  the  negligent  breach  of  this  duty 
it  must  answer  in  damages  to  one  injured  thereby  while  exercising  or- 
dinary care.     Terre  Hault  etc.  R.  JR.  Co.  v.  Clem,  30.S. 

7.  Pkesumption  of  Neqligenck  which  prevails  against  the  company  in  cases 

of  injuries  to  passengers  while  on  a  train  does  not  prevail  in  actions  for 
injuries  received  at  railroad  crossings.     Id. 

8.  Negligence. — Evidencb   of   Repairs   Made  after  an  injury  has  been 

sustained  is  incompetent  to  show  antecedent  negligence  on  the  part  of  a 
railroad  company.     Id. 

9.  Duty  as  to  Crossings.  — Due  but  not  extraordinary  care  is  all  that  ia 

required  of  railroads  in  regard  to  keeping  their  crossings  in  a  safe  con- 
dition for  travel,  and  in  case  of  accident,  the  question  whether  due  care 
was  or  was  not  used  must  be  determined  by  the  precedent  facts  and 
attendant  circumstances,  and  not  from  what  subsequently  occurs.     Id. 

10.  Street-railway's  Liability  for  Negligence,  when  a  Question  for 
Jury.  —  It  is  the  duty  of  a  street-car  driver,  who  also  acts  as  conductor, 
and  has  exclusive  charge  of  the  car,  to  sit  or  stand  where  he  can  have 
such  control  of  his  team  and  car  as  is  practicable.  He  must  be  in  a 
place  and  condition  to  exercise  a  reasonable  degree  of  care  and  diligence 
in  watching  and  observing  the  street  ahead  of  him,  so  as  to  prevent  col- 
lisions, and  avoid  injury  to  pedestrians  lawfully  traveling  thereon, 
whether  children  or  adults;  and  in  case  of  injury  to  a  small  child  through 
his  alleged  negligence,  it  is  for  the  jury  to  determine,  under  all  the  cir- 
cumstances, whether,  had  he  been  exercising  due  care  and  caution,  he 
would  have  seen  the  child  in  season  to  have  stopped  the  car,  and  thus 
have  avoided  the  accident.     Anderson  v.  Mintieapolis  St.  B'y  Co.,  525. 

11.  Street-railway's  Liability  for  Negligence. —  Although  a  estreet-car 
driver,  who  is  also  conductor,  and  has  exclusive  charge  of  the  car,  is 
performing  his  duty  to  liis  employer  at  the  time  of  an  accident  in  mak- 
ing change  for  a  passenger  at  a  time  when  he  should  have  been  watchful 
of  the  rights  and  careful  of  the  safety  of  pedestrians,  this  fact  will  not 
relieve  the  employer  of  negligence  when,  had  the  driver's  attention  not 
been  engrossed  by  the  duty  imposed  by  his  employer,  he  could  have 
avoided  the  accident.  The  duty  which  the  car  company  and  its  em- 
ployer owe  to  the  public  is  paramount  to  that  which  they  owe  to  each 
other.     Id. 

12.  Street-railway  Company's  Liability  for  Negligence  —  Evidence. — 
In  an  action  against  a  street-car  couipany  to  recover  for  injuries  to  a 
child,  arising  through  defendant's  alleged  negligence,  where  it  is  shown 
that  at  the  time  of  the  accident  the  car  causing  it  was  under  the  exclu- 
sive control  of  a  driver,  who  also  acted  as  conductor,  evidence  is  admis- 
sible to  show  that,  at  that  time  and  previous  thereto,  cars  upon  that  line 
were  habitually  crowded  with  passengers,  as  this  suggests  the  duty,  on 
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the  part  of  the  company,  to  employ  conductors  to  relieve  the  driren^ 
and  thna  avoid  accidents.     Id. 
See  CABBIER.S   9-14;  Evidence,   1;  Master  and  Servakt,  3-6;    NsQU- 
OKNCE,  1,  6,  9,  11-14;  Receivers,  1-15;  Taxation. 

RATIFICATION. 
See  Corporations.  1;  Infants,  4;  Neootiablb  Instruments,  5-7;  Sales,  2. 

RECEIVERS. 

1.  Receiver  of  Railway.  —  A  receiver  empowered  to  take  possession  of, 

control,  and  operate  a  railway  is,  in  some  sense,  the  representative  of 
the  corporation  that  owns  it.     Hoioe  v.  Harding,  17. 

2.  Obligation  to  Enforce  Contracts.  —  The  court  appointing  a  receiver 

for  a  railway  corporation  is  under  ohligation  to  continue  in  force,  and  iu 
some  cases  to  cause  to  be  fulfilled,  the  personal  contracts  of  the  com- 
pany, though  they  may  have  been  improvidently  made.  The  continu- 
ance of  the  obligations  of  contracts  is  not  dependent  on  the  act  or  will 
of  a  court;  nor  can  a  court,  in  any  proper  case,  refuse  to  execute  them. 
Id. 

3.  SaiT  against  —  Obligation  of  Contracts.  —  A  creditor  having  a  spe- 

cific right  to  be  paid  out  of  the  earnings  of  a  railroad,  or  a  lien  on  its 
property  in  the  hands  of  a  receiver,  based  on  a  contract  made  with  the 
company  before  his  appointment,  may  maintain  his  action  against  the  re- 
ceiver; and  upon  recovering  judgment,  may  liave  it  satisfied  out  of  the 
earnings  of  the  road  or  the  proceeds  of  sale  of  the  property.     Id. 

4.  Receiver  of  Railways  —  Suit  against  —  Obligation  of  CoNTRAcrra.  — 

Where  a  railroad  company,  in  consideration  of  the  grant  of  a  right  of 
way,  agrees,  with  the  grantor,  for  the  erection  of  a  water-tank  on  his 
land,  for  the  use  of  the  company,  to  be  furnished  with  water  from  a 
spring  on  his  land,  and  contracts  to  pay  him  therefor,  a  lien  to  secure 
the  payment  exists  on  the  earnings  of  the  road  in  the  hands  of  a  receiver 
afterwards  appointed;  and  an  action  for  a  breach  of  the  contract  will 
lie,  and  judgment  may  be  recovered  against  the  receiver,  to  be  satisfied 
out  of  the  earnings  of  the  road.     Id. 

ft.  Receiver  of  Railway  —  Effiict  of  Discharge  of — Order  Outsidb 
OF  Jurisdiction.  —  The  discharge  of  a  receiver  by  the  court  appointing 
him,  and  the  return  of  the  property  to  the  owner,  ends  the  jurisdiction 
of  the  court,  and  it  has  no  right,  in  the  decree  of  discharge,  to  order 
that  the  property  shall  be  relieved  from  liability  for  claims  not  estab- 
lished by  intervention  in  that  court  within  a  time  shorter  than  that  fixed 
by  law,  so  as  to  affect  such  owner's  liability  for  injuries  arising  from  the 
receiver's  negligence,  especially  where  the  owner  has  received  in  im- 
provements earnings  out  of  which  the  injured  party  is  entitled  to  have 
his  damages  paid,  although  his  claim  is  not  established  by  intervention 
within  the  time  fixed  by  the  order  of  court.  Texaa  P.  B'y  Co.  v.  Johv- 
son,  60. 

6.  Effect  of  Discharge  of,  on  Claims  against  the  Property.  —  Thr 
discharge  of  the  receiver,  and  return  of  the  property  to  the  ownrr, 
leaves  the  property  subject  to  any  claim  or  charge  legally  resting  upon 
it;  and  this  may  be  enforced,  through  appropriate  process,  by  any  oonrt 
having  jurisdiction.     Jd. 
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7.  Establishment  of  Claim  aoaixst  Property  ArrsR  Discharge  —  Void 

Order.  —  When  at  the  time  a  receiver  is  discharged,  and  the  property 
returned  to  the  owner,  there  is  a  valid  claim  existing  against  it,  the  time 
within  which  such  claim  must  be  established  cannot  be  arbitrarily  fixed 
by  order  of  the  court  granting  the  discharge.  Such  time  is  fixed  by 
statute,  except  in  cases  where,  from  long  lapse  of  time,  equity  is  author- 
ised to  refuse  to  enforce  the  claim.     Id. 

8.  Liability  for  Negligence.  — A  receiver  having  control  of  a  railway  is 

liable  for  injuries  received  by  an  engineer  who,  without  fault  on  his 
part,  is  injured  through  the  negligence  of  the  receiver  in  using  defective 
appliances  on  the  road.     Id. 

9.  Verdict  against,  for  Negligence  not  Excessive.  —  A  verdict  of  fif- 

teen thousand  dollars  against  a  receiver  controlling  a  railway,  for  in- 
juries to  an  engineer  in  his  employ,  and  arising  from  his  negligence,  is 
not  excessive,  where  the  engineer  is  in  the  prime  of  life,  earning  from 
$165  to  $195  per  month,  and  is  injured  permanently,  so  as  to  be  incapaci- 
tated to  perform  any  useful  or  profitable  labor,  and  rendered  deaf.     Id. 

10.  Receiver  of  Railway  —  Liability  for  Acts  or.  — Although  charged 
with  a  duty  to  the  public  which  must  be  discharged  through  the  use  of 
its  property,  still,  in  the  absence  of  a  statute  so  providing,  a  railway 
company  is  not  liable  for  the  acts  of  a  receiver  having  charge  of  its  prop- 
erty by  reason  alone  of  his  relation  to  it.     Id, 

11.  Liability  for  Acts  of,  when  Collusively  Appointed.  —  Where  a 
receiver  is  appointed  for  a  railway  company,  through  collusion  with  it 
and  a  portion  of  its  creditors,  for  the  purpose  of  placing,  for  a  time, 
its  property  beyond  the  reach  of  another  class  of  its  creditors,  it  is 
liable  for  his  acts  while  in  control  of  the  property.     Id. 

12.  Liability  for  Act  of,  when  Acting  without  Jurisdiction.  —  Where 
a  railway  company  permits  its  property  to  remain  in  the  hands  of  a  re- 
ceiver appointed  by  a  court  having  no  jurisdiction  over  its  property,  it 
is  liable  for  his  acts  while  in  control  of  the  property.     Id. 

13.  Liability  for  Negligent  Aers  op.  —  A  claim  for  damages  caused  by 
injuries  inflicted  through  the  negligence  of  a  receiver  while  he  is  operat- 
ing the  road  is  entitled  to  paj'ment  out  of  the  current  receipts.     Id. 

14.  Liability  for  Claim  Which  Receiver  should  have  Paid.  —  Where 
the  earnings  of  a  railway  in  the  hands  of  a  receiver  are  invested  in  bet- 
terments, which,  without  sale,  are  returned  to  the  company,  with  its 
other  property,  at  the  close  of  the  receivership,  the  company  is  liable 
for  the  satisfaction  of  any  claim  which  the  receiver  ought  to  have  paid 
out  of  the  earnings.     Id. 

16.  Receiver  has  No  Right  to  Take  Property  from  the  Possession 
OF  A  Stranger  to  the  Action;  and  an  order  directing  him  to  take 
possession  of  specific  property  does  not  justify  him  in  taking  it  from  one 
claiming  title  paramount  to  that  of  the  parties  to  tlie  action.  Havemeyer 
V.  Supei-ior  Court,  192. 

16.  Counsel  Fees  of  Attorney  for  Receiver  —  Liability  of  Rkceiver 
OF.  —  When  a  receiver  employs  counsel,  the  court  will  determine  the 
amount  to  be  allowed  them  as  compensation  for  their  services  to  the  re- 
ceiver. And  if  a  receiver  employs  an  attorney,  and  pays  him  a  certain 
amount  for  his  services,  and  inserts  that  amount  in  his  account,  upon  the 
filing  of  which  he  notifies  the  attorney  to  be  present  at  the  settlement 
of  the  account  and  be  heard  as  to  the  amount  to  be  allowed  to  him  for 
his  services,  and  if  the  attorney  attends  and  is  heard  on  the  matter,  but 
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the  court  refuses  to  allow  any  more  than  the  atnonnl  paid  by  the  receiver, 
the  attorney  is  bound  by  this  adjudication,  and  cannot  afterwards  main* 
taia  an  action  to  recover  anything  more  from  the  receiver.  Walsh  ▼. 
Eaymorul,  2(34. 

17.  Foreign  Receiver  —  Rights  as  against  Non-resident  Attachino 
Creditors. — The  rights  of  non-resident  attaching  creditors  are  para- 
mount in  the  courts  of  the  state  where  the  attachment  is  sued  out,  to 
those  of  a  receiver  who  was  appointed  by  the  court  of  another  state,  and 
whose  appointment  antedates  the  issuance  of  the  writ  of  attachment. 
Collin  V.   Wilcox  Silver  Plate  Co.,  338. 

18.  Foreign  Rkceiveh's  Power  is  only  Oo-extensivr  with  that  of  the 
court  appointing  him,  and  while  that  court  may  authorize  him  to  take 
possession  of  property  in  a  foreign  jurisdiction,  the  appointment  can 
confer  no  legal  power  which  he  can  exert  over  such  priyperty,  without 
the  aid  of  tlie  court  in  whose  jurisdiction  it  is  found.     Id. 

19.  Foreign  Receiver  may  Invoke  Aid  of  Foreign  Court  in  obtaining 
possession  of  property  or  funds  within  its  jurisdiction  to  which  he  is  en- 
titled, but  aid  will  only  be  extended  as  against  those  who  are  parties  to, 
or  in  some  way  in  privity  with,  the  proceedings  in  the  course  of  which 
his  appointment  was  made,  or  who  are  in  the  possession  of  the  property 
or  fund  to  which  the  receiver  has  a  right,  and  not  against  creditors  of  a 
non-resident  debtor,  who  are  seeking  to  subject  the  property  or  funds  to 
the  payment  of  their  debts,  by  proceedings  duly  instituted  for  that  pur- 
pose.    Id. 

20.  Foreign  Receiver  has  Authority  only  Co-extensivb  with  the  court 
appointing  him,  when  the  right  of  precedence  or  priority  of  creditors  ia 
asserted  in  respect  to  property  or  funds  of  a  non-resident  debtor,  which 
the  receiver  has  not  reduced  to  possession.     Id. 

21.  Foreign  Receiver  —  Effect  of  Involuntary  Assignment  to.  —  An 
assignment  to  a  receiver  under  compulsion  of  law  is  involuntary  and 
iuetfectual  beyond  the  jurisdiction  in  which  it  is  made,  when  in  conflict 
with  the  interests  of  citizens  in  a  foreign  jurisdiction;  and  as  against 
non-resident  creditors  in  such  jurisdiction,  the  assignment  confers  no  ad- 
ditional or  higher  right  to  property  there  situated  than  the  receiver  had 
by  virtue  of  his  appointment.     Id, 

22.  Foreign  Creditors  in  Attachment. — The  rights  of  a  foreign  creditor 
against  the  property  of  the  debtor  within  the  jurisdiction  are  the  same 
as  those  of  resident  creditors  so  far  as  respects  proceedings  in  attach- 
ment and  garnishment,  in  the  absence  of  statute  to  the  contrary.     Id. 

See  Corporations,  11,  14, 15, 19;  Estoppel,  1;  Los  Pendens;  Pbohibitiok, 

1-8. 

RECORDING. 
See  Chattel  Mortgages,  1,  2;  Corporationb,  3. 

I  RECOUPMENT. 

See  Vendor  and  Vendeb,  7, 

REGISTRATION. 
See  Elections,  6-12. 

RELEASE. 
See  Estoppel,  6. 
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REPRESENTATIONS. 
See  AoENcr,  3. 

RESERVATIONS. 
See  Deeds,  1,  3;  Vendor  and  Vendek,  8. 

RESISTING  OFFICERS. 
See  Criminal  Law,  24,  25. 

RES  JUDICATA. 
See  Judgment,  4,  6. 

RESTITUTION  ON  REVERSAL. 
See  Judgment,  8,  9. 

RESTRAINT  OF  TRADE. 
See  Contracts,  4;  Corporations,  19. 

RULES  OF  COURT. 
See  Apfeal  and  Error,  4. 

SALES. 

1.  Sale  of  Machinery  —  Warranty  —  Breach  of  Conditions.  —  Damages 
cannot  be  recovered  by  the  buyer  for  a  breach  of  warranty  in  the  sale  of 
machinery  when  he  has  failed  to  give  notice  of  the  failure  of  the  machia* 
ery  to  fill  the  warranty  within  the  time  prescribed  by  the  contract  of 
sale,  and  has  continued  in  its  possession  and  use  after  the  term  pre< 
scribed  for  its  return,  especially  when  by  the  terms  of  the  contract  this 
operates  as  conclusive  evidence  of  the  fulfillment  of  the  warranty  to  the 
satisfaction  of  the  buyer.     Russell  v.  Murdock,  348. 

S.  Sale  Conditioned  upon  Settlement  —  Ratification  of  Illegal  Notb. 
—  Where  a  contract  for  the  sale  of  machinery  provides  that  the  title 
thereto  shall  not  pass  until  a  settlement  is  concluded  and  accepted  by 
the  seller,  a  ratification  of  an  illegal  note  and  mortgage  given  for  the 
purchase  price,  by  a  partial  payment  made  thereon,  is  equivalent  to  the 
settlement  contemplated,  and  upon  such  ratification  the  title  passes  to 
the  purchaser,  so  as  to  enable  the  seller  to  maintain  his  action  to  recover 
the  remainder  of  the  puioliase  price.     Id. 

8.  No  Form  of  Words  is  Essential  to  Constitute  Express  Warranty 
in  the  sale  of  chattels.     Kircher  v.  Conrad,  731. 

4.  Warranty,  Words  Which  do  not  Amount  to.  —  The  plaintifiF  applied 
to  defendants'  agent  in  charge  of  their  store  to  purchase  some  wheat, 
saying  that  he  wished  to  buy  spring  wheat  for  seed.  One  of  the  defend- 
ants told  him  that  they  did  not  know  whether  the  wheat  they  had  for 
sale  was  spring  or  winter  wheat,  but  said  he  would  write  and  ascertain. 
Subsequently  the  plaintifiF  called  at  the  store,  and  inquired  of  the  agent 
in  charge  if  they  had  received  an  answer.  He  said:  "  We  have.  It  is 
spring  wheat."  On  being  asked  if  he  was  sure  it  was  spring  wheat,  he 
replied:  "What  do  you  take  me  for?"  These  words  were  held  not  to 
amount  to  a  warranty  that  the  wheat  was  spring  wheat.     Id, 
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&  Express  Warrantt,  Power  oi"  Agent  to  Give.  — The  clerk  of  a  store* 
keeper,  ia  charge  of  his  principal's  business,  has  power  under  his  em« 
ployment  to  make  an  express  warranty  of  the  quality  of  grain  sold  by 
him.     Id. 

8.  Caveat  Emptor,  Rule  of.  Applies  when.  —  la  sales  of  personal  prop- 
erty, in  the  absence  of  express  warranty,  where  the  buyer  has  an  op- 
portunity to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud, 
and  is  not  the  manufacturer  or  grower  of  the  article  he  sells,  the  maxim 
of  caveat  emptor  applies.     Id, 

7.  Insolvency  of  Purchaser  —  Fraud. — Where  the  supposed  solvency  of 

the  purchaser  is  a  material  inducement  to  a  sale  of  goods,  and  he  makes 
false  and  fraudulent  representations  in  regard  to  it,  upon  which  the  ven- 
dor, not  knowing  the  truth,  relies  in  effecting  the  sale,  the  latter  may 
rescind  it  as  fraudulent,  without  proof  that  the  purchaser  did  not  intend 
to  pay  for  the  goods  when  he  bought  them.     Reid  v.  Ccwduroy,  359. 

8.  Fraud  by  Vendor  —  Where  a  Bond  is  Falsely  Represented  by  the 

vendor  as  belonging  to  a  certain  known  kind,  and  has  nothing  in  its  gen- 
eral looks  to  raise  suspicion,  and  is  purchased  honestly  on  such  recom- 
mendation, it  is  a  fraud  to  so  transfer  it,  and  upon  discovery  of  its 
worthlessness,  the  purchaser  may  maintain  an  action  to  recover  the 
money  paid  for  it,  although  he  did  not  read  it  carefully  before  purchas- 
ing.    Ripley  v.  Case,  42S. 

See  MoRTOAQEs,  1-3;  Negotiable  Instruments,  1. 

SELF-DEFENSE. 
See  Criminal  Law,  12-14. 

SIDEWALKS. 
See  Municipal  Corporations,  12, 13. 

SKILL. 
See  Attorney  and  Client,  1-6. 

SOCIETIES. 
See  Voluntary  Associations. 

SPECIFIC  PERFORMANCK 

1.  Contracts  fob  Personal  Service,  Specific  Performance  of,  not  Db- 
OREBD  when.  —  Courts  of  equity  will  not  undertake  to  enforce  the 
specific  performance  of  a  contract  for  personal  services  which  are  ma- 
terial or  mechanical,  and  not  peculiar  or  individual;  but  where  the  con- 
tract stipulates  for  special,  unique,  or  extraordinary  personal  services,  or 
where  the  services  to  be  rendered  are  purely  intellectual  and  individual 
in  their  character,  the  courts  will  grant  an  injunction  in  aid  of  a  specific 
performance.      William  Rogers  Mfg.  Co.  v.  Rogers,  278. 

%  Injunction  in  Aid  of  Specific  Performance  of  Contract  for  Per- 
sonal Services  not  Granted  when.  —  The  defendant  agreed  to  serve 
the  plaintifis  for  twenty-five  years  under  the  direction  of  their  general 
manager,  traveling  for  them,  and  rendering  such  services  as  secretary  or 
other  officer  as  such  manager  should  devolve  upon  him,  and  that  he 
would  not  be  engaged  in  or  allow  his  name  to  be  used  in  any  manner  in 
any  other  hardware,  oatlery,  flat- ware,  or  hollow- ware  business,  either 
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u  s  manafactnrer  or  seller,  but  would  give  his  entire  time  and  service* 
to  the  interests  of  the  plaintiffs.  The  plaintiffs  brought  suit  for  an  in- 
junction to  re«train  the  defendant  from  leaving  their  employment,  and 
engaging  in  any  other  hardware,  cutlery,  flat- ware,  or  hollow-ware  busi- 
ness, or  allowing  his  name  to  be  used  in  any  such  business,  and  set  out 
the  defendant's  contract,  averring  that  his  services  had,  by  reason  of  his 
familiarity  with  their  business  and  customers,  become  of  special  value  to 
them;  that  he  was  planning  with  certain  competitors  to  engage  with 
them  in  business,  with  the  intent  and  purpose  of  allowing  his  name  to 
be  used  or  employed  in  connection  with  such  business  as  a  stamp  on  the 
ware  manufactured;  that  he  intended  to  use  for  their  advantage  his 
knowledge  of  the  business  of  the  plaintiff;  and  that  his  doing  so  would 
cause  irreparable  injury  to  such  business.  On  demurrer  to  the  complaint, 
it  was  held,  —  1.  That  it  did  not  appear  that  the  services  were  purely  in- 
tellectual, special,  unique,  or  extraordinary,  or  so  peculiar  or  individual 
^at  they  could  not  be  performed  by  any  person  of  ordinary  intelligence 
and  fair  learning;  2.  That  it  did  not  appear  that  the  plaintiffs  had  a 
right  to  use  the  defendant's  name  as  a  trade-mark;  3.  That  it  did  not 
appear  that  the  use  of  the  defendant's  name  as  a  stamp  by  the  plaintiffs' 
competitors  would  do  them  any  injury  other  than  such  as  might  grow  out 
of  a  lawful  business  rivalry;  and  that  if  by  reason  of  extraneous  facta 
the  name  of  the  defendant  did  have  some  special  and  peculiar  value  as  a 
stamp  on  their  goods,  or  its  use  as  a  stamp  on  goods  manufactured  by 
their  rivals  did  them  some  special  injury,  such  facts  ought  to  have  been 
set  out,  so  that  the  court  might  pass  upon  them;  4.  That  no  facts  were 
shown  to  bring  the  case  within  the  rule  that  an  employee  should  be  en- 
joined from  disclosing  business  secrets  which  he  has  learned  in  the 
course  of  his  employment,  and  which  he  has  contracted  not  to  divulge. 
Id. 
%.  Specific  Performance  of  Covenant  for  Deed  in  CoNTRAcrr  o»  Lease  — 
Consideration  —  Mutuality.  —  A  contract  of  sale  in  the  form  of  a  lease 
for  land  for  a  certain  term  for  a  fixed  rent,  covenanting  on  the  part  of 
the  lessor,  if  the  rent  is  paid  at  the  time  fixed,  to  execute  to  the  lessee 
"  a  good  and  sufficient  deed  to  said  land,  as  a  free  gift,  without  any 
charge  or  compensation  from  him,"  is  supported  by  a  valuable  considera- 
tion as  an  agreement  to  convey,  is  not  void  for  want  of  mutuality,  and 
will  be  specifically  enforced,  at  the  request  of  the  lessee  or  vendee,  at 
the  expiration  of  the  term,  upon  proof  of  the  payment  of  the  rent  aa 
agreed  upon.     Davis  v.  Robert,  126.    . 

STATUTE  OP  LIMITATIONS. 
See  LiiirrATiONS  of  Actions. 

STATUTES. 
OoHSTRVOnoH  ov  Statutb.  —  Before  a  clause  of  a  code  or  statute  should 
be  construed  contrary  to  its  obvious  meaning,  it  must  certainly  appear 
that  such  construction  is  necessary  to  prevent  a  conflict  with  some  other 
provision  of  controlling  force,  or  some  legal  principle  of  general  applica* 
tiOD.     Haventeyer  v.  Superior  Court,  192. 

See  Dahaobs,  2;  Elections,  1-12;  Mbohahio's  Lnor. 

ST.  LOUIS  CITY. 

Municipal  Corporations,  18-20l 
▲k.  St.  Ekp.,  Vol.  XVUI.  -68 
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STAY  OF  PROCEEDINGS. 
See  Corporations,  15. 

STOCK-BROKERS. 
See  Bbokebs,  I,  2. 

STOCKHOLDERS. 
See  Corporations,  1,  9,  24-26. 

STREET-WALKERS.  i 

See  Arrkst,  2. 

STREET  RAILROADS. 
Bo9  PUUDINO,  3;  Railroad  CoHPA^isa,  I0-13L 

STRIKES. 
See  Carriers,  8. 

SUBPCENA. 
See  ELEOTioNa,  18. 

SUNDAY. 

L  8uin>AT  Laws  —  CoNSTTTUTioNALiTY  OF  Ordinanob. —  A  city  ordinance 
prohibiting  all  persons  from  engaging  in  certain  kinds  of  business  on  the 
da;  known  as  Sunday,  and  excepting  from  its  operation  persons  engaged 
io  certain  other  kinds  of  business  of  necessity  on  that  day,  is  not  void  as 
discriminating  against  one  class  of  persons  and  as  extending  to  another 
class  privileges  and  business  advantages  over  competitors  and  others  en* 
gaged  in  business  within  the  city.     Liberman  v.  fitiite,  791. 

9,  Construction  of  Sunday  Ordinance.  —  Where  a  city  ordinance  pro- 
hibits all  persons  from  engaging  in  certain  kinds  of  business  on  the  day 
known  as  Sunday,  but  excepts  from  its  operation  those  who  conscien- 
tiously  observe  the  seventh  day  of  the  week  as  the  Sabbath,  the  fact  that 
%  person  believes  the  seventh  day  is  the  Sabbath,  but  does  not  observe  it 
M  such,  does  not  bring  him  within  the  exception.  Id. 
See  Nbootiablb  Instrumbnts^  6-7. 

SURETYSHIP. 

1.   SURBTT    NOT     DiSCHAROED     WHERE     CREDITOR     RESERVES     HIS     RlGHTS 

aqainst  Him.  —  Where  the  holder  of  the  notes  of  an  insolvent  corpora* 
tion,  indorsed  by  a  third  person,  signs  a  composition  deed  by  which  the 
creditors  assign  their  claims  to  a  reorganizing  committee,  and  agree  to 
take  in  payment  the  stock  of  the  reorganized  company,  but  upon  signing 
the  deed  adds  a  reservation  of  all  rights  against  the  indorser,  the  latter 
will  not  be  discharged  from  his  liability  as  surety.  RockvUU  NaL  Bank 
T.  HoU,  293. 
S.  ScRBTT  Knowing  and  Assenting  to  Extension  of  Timb  or  New  Con* 
TRACT  not  DiSCHAROED.  —  A  surety  who  knows  that  a  creditor  has  given 
time  to  or  made  a  new  contract  with  the  principal  debtor,  and  assents  to 
■nch  new  contract,  is  not  discharged  by  the  giving  of  the  time  or  by  the 
making  of  the  new  contract.     Id. 
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TAXATION. 
ftoLLlvo-STOCK  OF  FoREiox  RAILROAD  CoMPANT  passing  across  the  stata 
for  the  purpose  of  interstate  commerce  is  not  subject  to  taxation  in  that 
•tate.     BcUn  v.  Richmond  etc  R.  R.  Co.,  912. 

See  Mdnicifal  Cobforatioks,  2. 

TELEGRAPH  COMPANIES. 

1.  Dkclaratton  or  Operator  as  Evidence.  —  In  an  action  against  a  telo> 
graph  company  for  damages  arising  from  delay  in  delivering  a  message, 
the  reply  of  the  operator  at  the  terminal  office,  in  response  to  the  inquiry 
of  the  sender  why  the  message  had  not  been  delivered,  is  not  admissible 
in  evidence  against  the  company.  We»tem  Un.  Tel.  Co.  r.  Henderwn, 
148. 

S.  Dauages  fob  Failure  to  Deliteb  Message. — A  recovery  in  damages 
may  be  had  against  a  telegraph  company  for  mental  suffering  resulting 
from  a  failure  to  deliver  with  diligence  a  message  announcing  the  sick* 
ness  or  death  of  a  relative,  provided  the  language  employed  in  the  mes* 
•age  is  reasonably  sufficient  to  pat  the  company  upon  inquiry  as  to  the 
relationship  between  the  sender  and  the  person  addressed,  and  to  apprise 
the  company  that  the  object  of  the  message  is  to  afford  the  party  an  op- 
portunity to  attend  apon  his  relative  in  his  last  sickness,  or  to  be  present 
at  the  funeral  in  case  of  death.      Western  Un.  Tel.  Co.  v.  Moore,  25. 

B.  NoTTCB  rBOM  Pace  o»  Message — Damages  fob  Non-deliveby. — A 
dispatch  in  the  words  "Billie  is  very  low;  come  at  once,"  sent  by  a  sister 
to  her  brother,  and  relating  to  another  brother,  is  sufficient,  on  its  face, 
to  give  the  telegraph  company  notice  of  its  object,  and  of  the  relationship 
between  the  parties,  and  to  render  it  liable  in  damages  for  mental  suf- 
fering caused  by  a  failure  to  deliver  the  message  promptly.     Id. 

4.  Notice  fbom  Face  or  Message.  —  A  telegraph  message  worded  "  0.  S. 
Kirkpatrick,  Highland  Station:  Come  on  first  train.  Bring  Ferdinand. 
His  father  very  low.  Signed,  Jerry  Lordon," —  does  not,  upon  its  face, 
apprise  the  company  that  the  person  addressed  had  a  wife  at  the  place 
named,  or  that  its  object  was  to  afford  information  npon  which  she  was 
expected  to  act,  and  hence  cannot  be  made  the  basis  of  a  recovery  of 
damages  for  her  mental  suffering  caused  by  delay  in  its  delivery.  Nor 
does  the  fact  that  the  receiving  agent  knew  the  relationship  between  the 
parties  affect  the  case,  as  there  is  nothing  in  the  message  to  indicate 
that  it  was  sent  for  the  wife's  benefit,  or  that  she  was  expected  to  act 
npon  the  information  conveyed  by  it.  Western  Uiaon  Tel.  Co.  T.  Kirk' 
jxttrkh,  37. 

ft.  Notice  from  Face  of  Message.  —  In  telegraph  messages  conveying  in- 
formation  relative  to  sickness  or  death,  it  is  only  in  cases  where  the 
language  used  is  sufficient  to  suggest  to  the  company  that  a  near  rela- 
tionship exists  between  the  party  named  in  the  message  and  the  party 
addressed,  and  that  the  object  is  to  afford  the  latter  an  opportunity  of 
visiting  his  relative,  that  it  is  sufficient  npon  its  face,  without  further 
notice,  to  render  the  company  liable  for  damages  for  mental  suffering 
resulting  to  him  through  the  negligence  of  the  company  in  failing  to  make 
prompt  delivery  of  the  message.     Id. 

6k  Suit  as- Presentment  of  Claim. — Commencemeiit  of  suit  against  and 
service  of  process  upon  a  telegraph  company  within  sixty  days  after 
sending  a  message  is  equivalent  to  presentment  of  the  claim,  and  dis- 
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penses  with  compliance  with  a  condition  on  the  company's  blank  that 
it  will  not  be  liable  in  any  case  where  the  claim  is  not  presented  in  writ- 
ing  within  sixty  days  after  sending  the  message.  Western  Union  TeL 
Co.  V.  Henderson,  148. 

7.  Free- DELIVERY  LiMrrs  —  Dorr  o»  Sender   of  Dispatch  to  Know. — 

Where  a  telegraph  company  has  established  free-delivery  limits,  notice 
of  which  is  given  on  its  blanks,  the  duty  is  on  the  sender  of  the  dis« 
patch  of  ascertaining  whether  the  person  to  whom  the  message  is  sent 
resides  within  the  free  limits,  and  to  make  provision  for  delivery  if  such 
person  resides  beyond  them,  and  to  notify  the  sending  operator  of  the 
fact.  A  failure  to  observe  this  duty  will  excuse  prompt  delivery  by  the 
'  ;     company.     Id. 

8.  Free-delivery  Limits  —  Duty  of  Company.  —  Where  a  telegraph  com- 

pany has  established  free-delivery  limits,  notice  of  which  is  given  on  its 
blanks,  and  a  message  is  handed  iil  for  transmission  without  explanation, 
the  presumption  is,  that  the  sendee  lives  within  the  free-delivery  limits, 
and  the  sender  takes  the  risk  of  delivery,  unless  he  arranges  for  delivery 
at  a  greater  distance.  In  such  case,  the  transmitting  operator  is  under 
no  duty  other  than  to  forward  the  message  accurately,  with  proper 
diligence;  and  the  terminal  operator  is  umler  no  other  duty  than  to  copy 
the  message  correctly,  and  deliver  it  with  all  convenient  speed,  if  the 
sendee  resides  within  the  free-delivery  limits.     Id. 

9.  Fkee-delivery  Limits  —  Burden  of  Proof. — Where  a  telegraph  com- 

pany has  established  reasonable  free-delivery  limits,  notice  of  which  ia 
given  on  its  blanks,  a  conditional  obligation  is  created,  contingent  on  the 
sendee's  residence  being  within  such  limits;  and  the  burden  of  proof  in 
on  the  sender  of  the  message  to  show  that  the  sendee  resided  within 
such  limits,  before  the  company  can  be  held  liable  for  want  of  prompt 
delivery.     Id. 

10.  Mental  Anguish  as  Element  of  Damages  for  Delay  in  Delivery 
OF  Dispatch.  —  Where  the  face  of  a  dispatch  plainly  suggests  the  neces- 
sity for  prompt  delivery,  if  within  the  free-delivery  limits  established 
by  the  company,  the  sender's  mental  anguish  is  an  element  for  which 
damages  may  be  recovered  for  delay  in  delivery.     Id. 

11.  Non-repeated  Me.ssagb.  — Where  anon-repeated  message  was  correctly 
and  without  delay  transmitted  to  the  terminal  office,  and  there  received, 
understood,  and  copied  correctly,  and  an  action  is  brought  for  delay  in 
its  delivery,  the  stipulation  in  regard  to  non-repeated  messages  contained 
in  the  printed  blanks  of  the  company  is  inadmissible  in  evidence,  and 
has  nothing  to  do  with  the  case.     Id. 

12.  Evidence  of  Business  CJonditions  to  Excuse  Liability.  —  Where  a 
telegraph  company  has  contracted  to  transmit  and  deliver  a  message,  it 
cannot  excuse  its  liability  for  non-delivery  on  the  ground  that  the  busi- 
ness and  emoluments  of  the  terminal  office  were  insufficient  to  justify 
the  employment  of  an  operator,  or  a  messenger-boy  to  deliver  messages. 
Id. 

U.  Evidence  of  Physician's  Custom  in  Answering  Calls.  —  Where  a 
telegraph  company  has  contracted  to  transmit  and  deliver  a  message 
•ummoning  a  physician,  it  cannot  excuse  its  liability  for  delay  in  deliv- 
ery by  proof  that  it  was  not  the  custom  of  the  physician  to  make  pro- 
fessional calls  at  a  distance,  without  prepayment,  or  guaranteed  payment^ 
of  his  charges.     Id. 

See  Estoppel,  2. 
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TIME. 
See  Vendor  and  Vendkb,  10,  II. 

TRADE-MARKS. 

1.  Tradk-marks  after  the  Dissolution  of  Partnership.  —  Upon  dissoln- 

tion  of  a  firm  having  established  trade-marks,  and  a  good-will  which  has 
not  been  disposed  of  upon  such  dissolution,  each  member  of  the  late  firm 
may  lawfully  use  such  trade-marks  in  the  prosecution  of  his  business. 
Caswell  V.  Hazard,  833. 

2.  Practice  on  Appeal.  —  If  a  judgment  is  reversed,  and  a  new  trial  or- 

dered by  the  general  term,*  on  questions  both  of  law  and  of  fact,  such 
judgment  of  reversal  must  be  affirmed  if  the  record  presents  any  error 
either  of  law  or  of  fact  made  by  the  trial  court.  Id. 
8.  The  Right  or  Evert  Person  to  Use  his  Own  Name  in  the  prosecntion 
of  his  business  cannot  be  disputed  or  limited,  unless  such  name  has  be- 
come the  trade-mark  or  business  sign  of  another,  or  is  being  used  to  de- 
ceive the  public  or  defraud  the  person  who  made  it  valuable.     Id. 

4.  Partnership  Trade-marks.  — The  Right  to  a  Trade-makk  is  Derived 

FROM  its  Appropriation  and  Continued  User,  and  becomes  the  prop- 
erty of  those  who  first  gave  it  a  name  and  reputation.  It  becomes  a 
part  of  the  assets  of  the  firm  by  which  it  was  used  and  established, 
and  can  be  owned,  transferred,  and  sold  like  other  species  of  prop- 
erty.    Id. 

5.  Trade-mark  of  Which  the  Name  of  the  Members  of  a  Firm  is  Part 

may,  upon  the  dissolution  of  the  firm,  without  disposing  of  it,  be  used 
by  either  member,  and  neither  has,  after  such  dissolution,  any  such  ex- 
clusive right  to  the  use  of  his  own  name  as  entitles  him  to  the  aid  of 
equity  to  prevent  the  use  by  either  of  the  trade- marks  of  the  late  firm, 
of  which  the  names  of  both  members  were  a  part.     Id. 

6.  Transfer  of  Property  upon   Which  a  Trade-mark   is  Indelibly 

Impressed  or  Imprinted,  of  which  the  name  of  the  vendor  is  a  part,  and 
which  property  is  known  to  be  intended  for  sale,  gives  the  vendee  the 
right  to  sell  such  property  with  such  trade-mark  thereon,  and  the  ven- 
dor has  no  right  to  restrain  such  sale  because  the  property  bears  such 
trade-mark  including  his  name  as  a  part  thereof.     Id. 

7.  Trade  Name,  Right  of  Members  Remaining  in  the  Firm  to  Use.  — 

Such  members  of  a  dissolved  firm  having  acquired  an  established  reputa- 
tion for  the  character  and  quality  of  goods  manufactured  and  sold  by 
them,  who  desire  to  continue  in  business  under  the  former  firm  name, 
have  a  right  to  do  so,  although  none  of  the  parties  continuing  in  busi- 
ness bear  the  names  contained  in  the  original  firm;  but  to  retain  thii 
right,  the  persons  continuing  in  the  firm  must  comply  with  the  require 
ments  of  the  statutes  of  this  state  relating  to  that  subject.     Id. 

TRADE  NAMK 
See  Trade-marks. 

TRANSFER  OF  STOCK. 
See  Corporations,  21-23. 
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TRIAL. 

1.  Charob  of  Court  must  be  Construbd  as  a  Whole  in  connection  with 

the  evidence,  and  not  in  disconnected  parts,  or  by  garbled  extracts,  to 
which  exceptions  are  taken.     Gibson  v.  Slate,  96. 

2.  Substantial  Misdirection  of  Jury,  Ground  for  New  Trial. — The 

supreme  court  cannot  say  that  a  judgment  ia  for  the  right  party,  and 
ought  to  be  affirmed,  when  there  has  been  a  substantial  misdirection  of 
the  jury  upon  a  question  of  law  bearing  upon  the  issues  of  fact  to  be 
tried  by  the  jury,  but  for  which  they  might  have  reached  a  different  con- 
clusion.    Cottrill  V.  Krum,  549. 

8.  Meaning  of  Ordinary  Words  in  Instructions  need  not  be  Ex- 
plained when. — It  is  not  necessary 'that  the  meaning  of  ordinary 
words  and  phrases,  such  as  "diligent  inquiry,"  used  in  their  usual  and 
conventional  sense  in  instructions  to  the  jury,  should  be  defined  or  ex- 
plained.    Id. 

4.  Issue  upon  Which  there  is  No  Evidence  need  not  be  submitted  to  the 
jury.     Beads  v.  Illinois  Central  li'y  Co.,  381. 

6.  Instructions  Given  at  Instance  of  State  in  this  case,  held  not  liable 

to  any  valid  objection.  State  v.  Clayton,  565. 
8.  Defendant  does  not  Waive  his  Demurrer  to  Plaintiff's  Evidencb 
by  putting  in  his  own  evidence;  he  thereby  takes  the  chance  of  aiding 
the  plaintiff's  case,  but  is  not  deprived  of  his  right  to  ask  the  court  to 
direct  a  verdict  on  all  the  evidence.  Weber  v.  Kansas  City  Cable  R'y 
Co.,  541. 

7.  Saving  of  Exceptions,  What  Sufficient. —  A  recital  in  a  bill  of  excep- 

tions that  "said  instructions,  numbers  10,  11,  12,  13,  14,  15,  16,  17,  18, 
19,  20,  21,  and  22,  as  asked,  the  court  refused,  to  which  refusal  of  the 
instructions  thus  asked  the  defemlant,  by  its  counsel,  then  and  there 
excepted  at  the  time,"  entitles  the  party  so  excepting  to  have  each 
refused  instruction  considered  in  the  supreme  court.     Id. 

8.  Ground  Assigned  for  New  Trial,  What  Sufficient. —  "  A  ground  as- 

signed for  a  new  trial,  that  the  court  erred  in  refusing  to  give  instruc- 
tions numbers  10  to  22,  inclusive,  asked  by  the  defendant,"  is  sufficient. 
Id. 

9.  Party  to  Action  Bound  by  Rulings  of  Court  Obtained  on  his  Own 

Motion.  —  A  party  to  an  action  is  bound  by  the  rulings  of  the  court 
whioh  he  obtains  upon  his  own  motion,  and  is  estopped  from  claiming 
such  ruling  as  error.  And  where  a  plaintiff  sues  to  recover  the  price  of 
certain  cigars  sold  to  the  defendant,  and  tiie  latter  seeks  to  recoup  dam- 
ages caused  by  a  breach  of  contract  by  the  plaintiff,  and  the  court  sus- 
tains a  demurrer  to  the  answer,  on  the  ground  that  the  contract  was 
void,  being  in  restraint  of  trade,  whereupon  the  defendant  amends  his 
answer,  and  sets  up  the  same  contract  as  an  absolute  defense,  but  the 
court,  upon  the  conclusion  of  the  trial,  finds  that  the  contract  was  not 
void,  and  gives  judgment  for  the  plaintiff,  the  plaintiff  is  estopped  from 
receiving  the  benefit  of  the  latter  ruling  of  the  court,  to  the  effect  that 
the  contract  was  valid,  and  such  latter  ruling,  though  correct,  deprives 
the  defendant  of  a  substantial  right.  And  for  the  purpose  of  determin- 
ing whether  the  defendant  was  deprived  of  a  substantial  right  in  such  a 
case,  the  supreme  court  will  look  into  the  original  answer  in  the  case. 
Ntwell  V.  Meyendorf,  738. 

See  Marriage  and  Divorck,  2;  Witnesses,  I. 
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TRUSTS. 
See  Brokfrs,  2;  Corporations,  5-10. 

VARIANCE. 
See  Pleading,  2,  3. 

VENDOR  AND  VENDEE. 

1.  OONTRAOT    FOR    SALK    OF    LaKB  —  DUTY    OF  VeNDOB  TO   MaKE  DeED.  — 

Where,  under  a  contract  for  the  sale  of  land,  the  vendor  agrees  to  give 
a  perfect  deed  upon  compliance  and  demand  by  the  vendee,  the  vendor 
must  be  prepared  to  have  a  complete  title  when  the  Tendee,  having  com- 
plied on  his  part,  demands  a  deed;  and  although  entitled  thereafter  to  a 
reasonable  time  in  which  to  prepare  and  deliver  the  deed,  the  vendor  is 
not  entitled  to  a  reasonable  time  in  which  to  perfect  a  defect  in  the  title. 
Oregory  v.  Christian,  507. 

2.  Defect  in  Title  when  the  contract  for  the  sale  of  land  ia  made  is  no 

ground  of  objection  thereto,  if  removed  before  the  time  fixed  for  com- 
pleting the  purchase.     Id. 

t.  Contract  for  Sale  of  Land  —  Duty  of  Vendor  to  Make  Deed. — ■ 
At  law,  the  vendor  must  show  a  good  title  by  the  time  appointed  for  the 
completion  of  a  sale  of  land  under  a  contract  of  sale,  and  the  efifect  of  a 
breach  of  the  contract  in  this  respect,  upon  compliance  and  demand  for 
a  deed  by  the  vendee,  is  not  avoided  by  the  vendor's  subsequent  ability 
to  comply,  even  before  suit  is  brought.     Id. 

i.  Contract  for  Sale  of  Lands  —  Tender  of  Deed  by  Purchaser. — 
The  vendee  under  a  contract  for  the  sale  of  lands,  having  performed  his 
part  of  the  contract,  need  not  tender  the  vendor  a  deed  for  his  signature 
thereto,  when  the  latter  has  denied  the  vendee's  right  to  a  conveyance 
under  the  contract.     Davis  v.  Robert,  126. 

6.  Mabketable  Title.  —  A  vendee  cannot  be  compelled  to  take  an  unmar- 
ketable title  when  he  has  stipulated  for  a  good  one.  A  title  is  unmarket- 
able when  there  is  reasonable  doubt,  in  law  or  in  fact,  as  to  its  validity. 
Such  doubt,  if  raised  upon  a  question  of  law,  to  be  sufficient,  must  be 
one  upon  which  the  judicial  mind  would  hesitate  before  deciding  it;  and 
if  raised  upon  a  question  of  fact,  and  there  is  no  doubt  as  to  how  the, 
fact  is,  and  the  proof  is  readily  accessible  to  show  how  it  is  at  any  timcj 
the  title  is  not  rendered  doubtful  by  depending  upon  it.  Hedderly  v. 
Johnson,  521. 

6.  Reservation    in  Deed  —  Marketable   Title.  —  A  reservation  by  the 

grantor  in  a  conveyance  of  real  estate  of  a  "strip  of  land  one  hundred 
and  fifty  feet  wide,  to  be  used  by  the  said  railroad  company  for  a  right 
of  way  or  other  railroad  purposes,  where  the  main  line  of  its  road,  or  any 
of  its  branches,  as  now  located  and  constructed,  or  hereafter  to  be  con- 
structed, is  laid  or  may  pass  over  said  premises,"  applies  only  to  the 
location  of  the  line  of  road  as  it  exists  at  the  time  of  the  execution  of 
the  deed.  If  it  is  admitted  that  no  line  of  railroad  had  then  been  lo- 
cated on  the  tract,  there  is  no  doubt  of  the  validity  of  the  grantee's  title, 
and  it  is  good  and  marketable.     Id. 

7.  Pleading  —  Recoupment  of  Damages. — If  a  vendor,  sued  to  recover 

moneys  paid  to  him  under  a  contract  to  purchase  real  estate,  desires  to 
recoup  any  damages  done  him  by  the  plaintiff's  failure  to  comply  with 
such  contract,  he  must  specially  plead  such  damages.  Clewy  v.  Folger^ 
187. 
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8.  Ykndor's  Lien  tor  Right  of  Wat.  —  A  lien  equivalent  to  a  venclof^i 

lien  exists  io  case  of  a  grant  of  way,  where  the  consideration  for  th« 
grant  is  not  paid,     ffotoe  v.  Harding,  17. 

9.  Estoppel.  —  Titlb  to  Rkal  Estatb  cannot  be  thmst  npon  a  vendee  by 

a  deed  which  he  is  under  no  obligation  to  accept,  and  does  not  accept; 
nor  can  he  be  bound  by  a  release  which  he  justly  refuses  to  accept. 
Cannon  River  iSfra*.  Ass'n  v.  Sogers,  497. 

lOl   COMPLIANOB    with    CONDITION    07    OrAL    CONTRACT    0»    SaLB — TiMB 

Essential.  —  Where  the  vendee  deposits  the  purchase  price  of  land  in 
bank  under  an  oral  agreement  made  at  the  time  with  the  vendor  that  he 
shall  receive  it  upon  delivery  by  him  to  the  bank  of  the  instruments  of 
title  named  in  the  conditions  of  deposit  within  a  specitied  time,  he  is 
entitled  to  receive  it  only  upon  compliance  with  such  conditions  within 
such  time.  Time  is  of  the  essence  of  sach  contract,  and  it  cannot  be  en- 
forced upon  compliance  with  the  conditions  named  after  the  time  speci- 
fied, rd. 
H.  Time  is  of  the  Essence  of  a  Contract  for  the  Sale  and  Pdrchasb 
OF  Real  EIstate,  when  it  declares  that  "in  the  event  of  the  failure  to 
comply  with  the  terms  hereof  by  the  party  of  the  second  part,  the  party 
of  the  first  part  shall  be  released  from  all  obligations  in  law  or  in  equity 
to  convey  such  property,  and  the  party  of  the  second  part  shall  forfeit 
all  right  thereto."    Cleary  v.  Folger,  187. 

12.  Forfeitures  are  not  Favored  in  Courts  of  Equttt,  and  are  never 
enforced  if  couched  in  ambiguous  language.     Id. 

13.  Forfeiture  of  Monet  Paid  on  a  Contract  for  the  Sale  and  pur- 
chase of  real  property  cannot  be  enforced  where  both  parties  have  failed 
to  comply  with  the  contract,  as  where  the  vendee  has  failed  to  pay  the 
balance  of  the  purchase- money  within  the  time  stipulated  by  the  con- 
tract, and  the  vendor  has,  on  his  part,  neglected  to  tender  a  conveyance, 
and  to  demand  such  payment.     Id. 

14.  Contract,  Terjhnation  of — Recovert  of  Moneys  Paid  on.  —  If 
time  is  of  the  essence  of  a  contract,  and  each  of  the  parties  neglects 
within  the  time  designated  to  tender  performance  thereof,  the  contract 
terminates,  and  any  moneys  which  have  been  paid  thereon  may  be  re- 
covered of  the  party  to  whom  they  were  paid.     Id. 

See  Fixtures,  1,  2;  Infants,  1-5. 

VENDOR'S  LIEN. 
See  Estoppel,  4. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  5. 

VOLUNTARY  ASSOCIATIONS. 

1.  Dboisions  of  Voluntary  Associations  not  Interfered  with  bt 
Courts  when.  —  The  decisions  of  any  kind  of  a  voluntary  society  or  as* 
Bociation  in  admitting,  disciplining,  suspending,  or  expelling  members  ua 
of  a  qucui  judicial  character,  and  the  courts  will  never  interefere  in  such 
cases,  except  to  ascertain  whether  or  not  the  proceeding  was  pursuant  to 
the  rules  and  laws  of  the  society,  in  good  faith,  and  not  in  violation  of 
the  law  of  the  land.  If  it  is  found  that  the  proceeding  was  had  fairly, 
in  good  faith,  and  pursuant  to  its  own  laws,  and  that  there  was  nothing 
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In  it  In  violation  of  the  law  of  the  land,  the  sentence  Is  eonclnsive,  like 
that  of  a  judicial  proceeding.     Connelly  v.  Maaonie  JUtU.  B.  A88\  296. 

9.  Decision  or  Grand  Master  of  Masons,  when  Final.  —  Where  the 
grand  master  of  Masons  has,  under  the  rules  and  laws  of  the  organiza* 
tion,  jurisdiction  and  authority  to  determine  whether  or  not  a  vote  of  a 
Masonic  lodge  rendering  a  member  unaffiliated  is  valid,  and  he  decides 
that  the  vote  by  which  a  member  was  rendered  unaffiliated  was  void,  and 
orders  him  to  be  restored  as  of  the  date  of  his  apparent  suspension,  his 
decision  is  final  and  conclusive;  and  if  the  lodge  thereupon  reverses  the 
vote  of  unaffiliation,  such  member  is  thereby  restored  to  membership, 
and  stands  as  if  no  such  vote  had  ever  been  passed.  Nor  is  such  decis- 
ion affected  by  the  fact  that  it  was  not  rendered  until  after  the  death  of 
the  member.     Id. 

S.  Decision  of  Depxttt  Grand  Master  of  Masons  not  Open  to  Review 
WHEN.  —  Where  it  is  found  that  a  deputy  grand  master  of  Masons  had 
jurisdiction  to  act  in  a  matter,  his  decision  upon  a  question  of  fact  iu< 
Tolved  in  the  case  is  not  open  to  review  by  a  court  of  law.     Id. 

WAGES. 
See  Attachmknt,  etc.,  3,  4, 

WAIVER. 
See  Assumpsit,  2-7;  Estoppel,  4;  Fraud,  10. 

WAREHOUSEMEN. 
Damages  fob  Injury  from  Neolioentlt  Storing  Freight. — Where  a 
warehouseman  receives  heavy  freight,  and  stores  it  in  such  a  negligent 
manner  that  the  consignee  or  his  agent,  while  exercising  reasonable  care, 
and  without  negligence,  is  injured  in  attempting  to  remove  it,  the  ware- 
houseman  la  liable  in  damages  for  the  injury  received,     iiallory  y. 

WARRANT. 
See  Arrest,  1-8. 

WARRANTY. 
See  Agbnct,  4;  Sales,  1,  3-6. 

WATER   COMPANIES. 
See  Municipal  Corporations,  I-S. 

WATERCOURSES. 

1.  To  CJonstitutb  a  Watercourse,  it  is  not  necessary  that  water  shall  flow 

in  the  bed  or  channel  of  the  stream  all  the  year.  Spongier  v.  San  Fran- 
cisco, 158. 

2.  Right  to  Drain  Land  by  Tiles.  — The  owner  of  the  dominant  estate  may 

drain  the  water  falling  upon  his  land,  by  means  of  underground  tiles, 
into  a  natural  drainage  channel  upon  his  land,  through  which  it  is  cast 
upon  the  lower  or  servient  estate.  Vannest  v.  Fleming,  387. 
8.  Drainage  by  Acquiescence  —  Right  to  Dam.  — Where  a  drainage  ditch 
upon  their  respective  lands  has  been  established  by  two  adjoining  pro- 
prietors,   either  by  express  agreement  or  by  mutual  acquiescence,  and 
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■nch  ditch  is  required  by  the  best  interests  of  both  proprietors,  and  the 
manner  of  its  coustrnction  is  in  accord  with  the  natural  flow  of  the  water, 
which  is  not  diverted,  nor  the  quantity  increased,  it  cannot  be  dispensed 
with,  nor  its  course  changed  by  means  of  a  dam,  without  the  consent  of 
both  proprietors,  and  the  rights  thus  acquired  pass  to  their  grantees.  Id, 

4.  DRAiMAaB  BY  AGREEMENT  —  RiGHT  TO  CHANGE. —  Where  adjoining  land- 
owners have  jointly  constructed  a  drainage  ditch  over  their  lands,  under 
an  oral  agreement  as  to  its  course,  and  each  has  contributed  labor  and 
money  in  its  construction,  afterwards  plowing  and  farming  in  accord 
with  it,  neither  can  set  it  aside,  without  the  consent  of  the  other.    Id. 

fi.  Drainage  by  License.  — The  assent  of  a  land-owner  to  the  construction 
of  a  drainage  ditch  over  his  land  is  in  the  nature  of  a  license,  which  hav- 
ing been  accepted,  and  the  rights  conferred  assumed  and  exercised,  can- 
not be  set  aside  or  disregarded.     Id. 

See  Municipal  Corporations,  4-11. 

WAYS. 

See  Highways. 

WELLS. 
See  Landlord  and  Tenant,  1-3. 

WILLS. 

1.  Evidence  of  Testamentary   Capacity.  —  Where  a  testator,  after  the 

commencement  of  his  fatal  illness,  formally  executes  a  codicil  to  his 
will,  it  is  competent  to  prove,  on  the  issue  of  testamentary  capacity, 
that  previously  to  such  illness  he  was  of  sound  and  disposing  mind  and 
memory,  and  that  prior  thereto,  and  a  week  before  his  death,  he  ex- 
pressed bis  intention  and  arranged  to  have  the  will  changed  in  the  way 
'  it  was  changed  by  the  codicil.     Hammond  v.  Dike,  503. 

2.  Evidence  of  Testamentary  Capacity.  —  The  nature  and  terms  of  a  will 

are  to  be  judicially  regarded  as  an  essential  and  important  part  of  the 
evidence  of  testamentary  capacity,  and  its  consistency  or  inconsistency 
must  also  be  regarded  with  relation  to  the  situation,  natural  inclinations, 
and  previously  declared  intentions  of  the  testator.  This  rule  is  appli- 
cable in  cases  of  doubtful  capacity  from  death-bed  sickness;  and  the  dec- 
larations of  the  testator,  especially  if  recent,  and  made  when  his  mind 
was  confessedly  sound,  are  admissible  to  aid  in  determining  whether  the 
will  is  the  product  of  a  sane  mind.     Id. 

WITNESSES. 

1.  Jury,  and  not  Court,  is  Judge  of  the  credibility  of  witnesses  and  the 

sufficiency  of  the  evidence.     Oibaon  v.  State,  96. 

2.  Inadmissible  Evidence  to  Impeach.  — The  bill  of  exceptions  taken  in  a 

former  trial  containing  the  testimony  then  given  by  a  witness  is  inad- 
missible for  the  purpose  of  impeaching  him  or  contradicting  his  evidence 
given  upon  another  trial  of  the  same  case.  Pennsylvania  Co.  v.  Marion^ 
330. 
8.  Impeachment  or,  bt  Depositions.  —  Depositions  of  witnesses  taken  be- 
fore a  trial  are  inadmissible  to  impeach  the  testimony  of  the  same  wit- 
nesses given  at  the  trial,  unless  the  proper  foundation  is  first  laid  by 
directing  the  attention  of  the  witnesses  to  the  particular  matters  involved 
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in  ih*  inpposed  eontradiction,  and  giving  ihem  aa  <^portnn{ty  to  ex- 
plain.    Hammond  t.  Ih/ie,  603. 

4k  OoioPKrxNOT.  —  Widow,  though  interested  in  the  result  of  the  action,  is 
oompetent  to  testify  to  matters  relating  to  her  deceased  husband's  estate, 
•zc«pt  aa  to  transactions  and  communications  between  themselves. 
Norris  r.  Stewart,  917. 

%»  OucPKTSNOT  —  Waiter  ow  Objection  to.  — Where  the  wife  of  a  de- 
eeased  husband  is  proceeding  to  testify  to  inhibited  transactions  and 
communications  between  themselves,  objection  should  be  made  at  the 
time  or  it  will  be  deemed  to  have  been  waived.     Id. 

C  EzPBBT  Witnesses,  Question  to  must  not  Leave  Thxh  to  Detes- 
HINS  Truth  or  Evidence.  —  Expert  witness  who  has  heard  the 
•vidence  on  the  trial  of  one  accused  of  murder,  and  whose  defense  is 
that  he  was  insane  at  the  time  of  the  homicide,  should  not  be  permitted 
to  answer  whether,  upon  all  the  testimony,  the  acts  of  the  defendant  on 
the  night  of  the  homicide,  and  upon  the  testimony  as  to  his  past  life 
given  by  the  witnesses  in  his  defense,  he  is  insane,  because  such  question 
leaves  the  expert  not  only  to  recollect  the  evidence  for  himself,  but  also 
to  determine  the  credibility  of  the  witnesses,  and  the  probability  or  im- 
probability of  their  statements.     People  v.  McElvaine,  820. 

7,  Expert  Witnesses  —  Opinions  ov  Expert  Witnksses  must  be  Based 

UPON  Hypothetical  Questions  containing  facts  assumed  to  have  been 
proven,  and  not  upon  what  he  had  heard  other  witnesses  testify.     Id. 

8.  Competency  ow  Physician  —  Privileged  Communication.  —  In  an  ac- 

tion to  recover  for  injuries  received  in  attempting  to  alight  from  a  mov- 
ing train,  the  physician  who  dressed  plaintiff's  injuries  is  incompetent  to 
testify  to  the  conversation  which  occurred  between  them  at  that  time 
relative  to  the  manner  in  which  the  injuries  were  sustained.  Such  con- 
versation ia  a  privileged  communication.  Pennsylvania  Co.  r,  Marion^ 
830. 
Bee  Criminal  Law,  1;  Evidence,  1;  Fraudulent  Conyiyanoxs,  S. 

WRITS. 
Bee  Prohibition,  1-8. 
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